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IMPORTANT. 

Three  hundred  and  eighty-nine  sectionft  of  the  Code  are  affected 
by  chapter  443  of  the  Laws  of  1914  relative  to  Practice  in  Surro- 
;ratc-ft'  Courts,  which  has  ])een  comj)lett»ly  revised  and  changed  by 
feaid  cliapter. 

Source  notes  have  been  inserted  showing  the  number  of  the  old 
Sections  and  their  original  derivation. 

Last  year  60  sections  of  the  Code  were  affected  by  amendments. 
This  year  'lOl  section^  have  been  changed  by  the  Laws  of  1914. 


SECTIONS    OF   THE    CODE    OF    CIVIL .  PROCEDURE 
AMENDED  BY  THE  LAWS  OF  1914. 


Sectioa.' 


Chapter. 


341 ch.  350 

438 ch,  346 

440 ch.  346 

441 ch.  346 

443 • ch.  346 

445 ch.  346 

1344 chA  349 

1.346 ch.  351 

1366 ch.  347 

1391 ch.  352 

1541 ch.  346 


Section.  Chapter. 

1621 ch.   348 

2011 ch.   133 

2342 ch,  344 

2472-2860  (Surrogate's  Act) 

ch.  443 
2650   (as  ara'd  and  renuni. 

by  ch.  344)    '.  .ch.  520 

3228 cli.     80 

330'5-a  (new  )    ch.  345 

Ooli.... Cll.    loD 


AB  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  COKSTRXJC- 
TION  OF  THE  CONSOLIDATED  LAWS  AND  CODE 
AMENDMENTS. 

K«»|»ortecl  to  the  L*»gislaturc  imiltT  and  in  pni>n{ini-i'  to  tlu* 
provisions  of  chapter  six  Ijundr«d  and  sixty  four  of  the  la\\>  «>f 
nineteen  hundred  and  four.  (Laws  of  1000,  chap.  596.  In  effect 
May  29,  1909.) 

7Vm^  Proplr  of  the  fftate  of  \rir  York,  rrprrsni t rd  in  Senate 
and  .isxvmhiy,  do  enact  as  foiloirs: 

S«»ction  J.  In  construing  th«  consolidated  lawH  and  the  amond- 
iiit*nts   to  th€  code  of   civil  procedure   and   the  code  of  criminal 
procedure  reported  to  the  legislature  by   the  board  of  statutory 
roTiHolidation    constituted    under    the    provisions    of    cliaptor    six 
liuiidred    and   sixty-four,   of   the   laws   of   nineteen    hundred    and 
four,   entitled  **  An  act  to  provide   for   the   consolidation   of   the 
Htatiit-es   of  tb^   state,"   and   enacted  by   the  legislature   of   nine- 
tcen    hundred  and   nine,   and   in   construing  the   act   amendatory 
thereof,  known  as  chapter  two  hundred   and   forty   of  the    laws 
of   nineteen   hundred   and   nine,   for   the   purpose   of   determining 
the   effect   of   any  of   the   provisions  or   sections   thereof  on   any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
eode  amendments  and  said  act  amendatory  thereof  shall  not  be 
con.sidered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  Ikhmi 
macted  as  of  the  various  times  when  such  provisions  and  s«»ctionH 
firnt  became  laws  by  any  earlier  statutes,  provided,  howev<M-,  lliat 
when  any  provision  of  law  after  its  first  enactment  by  the  legls 
lature  has  been  amended  or  re-enacted,  then  for  the  ])urpose  of 
it*5    construction   for    the    determination    of    its    effect    on    other 
sections  or  provisions  of  the  consolidate<l  laws,  it  shall   be  con- 
•«i€l€r€»d  as  having  been  enacted  at  the  date  of  such  amendment  or 
-•nactment.     If  in  any  such  consolidated  law  and  such  aniend- 
nt»  to  the  code  of  civil  procedure  and  the  code  of  criminal  j)ro- 
ure  as  enacted  by  the  legislature  of  nineteen  Inindred  and  nine 
Haid  act  amendatory  thereof  there  shall  have  been  incorporated 
kr  provisions  of  law  that   have  heretofore  been    sup<^rseded   or 
■iliedly  repealed,  the  incorporation  of  any  such  provisions  shall 


AN   ACT  TO   PRESCRIBE   RULES 

not  be  construed  as  a  legislative  intent  to  revive  such  superseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  Tlie  true  purpose  and  intent  ol  this  act  is  to  pre- 
scribe that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procetlure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  ninetdeu 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereoL 


HOTE  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLl 
DATION  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVU 
PROCEDURE  AMEITDMENTS. 

The  board  wns  aiitliorized  by  the  statute  creating  it  to  report 
for  enactment  i^ucli  atnendmeiits  as  it  niiglit  deem  proj>er  and 
Dpcesiarv  to  condense  and  simplify  tlie  existing  practice  and  to 
adapt  tfic  procedure  in  the  courts  to  exi.ntin^  conditions.  An 
exhaustive  study  was  made  of  the  Code  of  C  ivil  i*roc<*dure  by 
the  board  pursuant  to  the  statute  and  an  vhiborate  tentative 
rearrangement  of  the  Cinh*  provisicms  w;uj  iiia<le.  Tliis  prelim- 
inary study  grouped  related  practice  provisions  togetln^-  accord- 
injf  to  the  stepfl  in  the  progr4»ss  of  litiizution  from  its  comniencc- 
mcnt  to  its  termination  and  is  embraced  in  tliree  large  printed 
volumes  not  submitted  with  the  report  of  the  board  t.c»  tlie 
l/'^risl.ature.  It  will  tte  available  however  when  tlie  actual 
revision  of  the  civil  practice  in  the  courts  is  un(h'rtak<'n  and 
will  s<»rve  as  a  basis  for  subsequent  work  (m  tliis  important 
Hlhjoct. 

The  j)reparation  of  the  eonsolidat<*d  laws  ami  the  treatment  of 
the  Code  of  Civil  ProcetUire  was  carrieil  along  side  by  side,  and 
the  consolidated  laws  as  presente<l  have  Ixvn  prepared  so  thai 
there  will  be  no  necessity  for  a  rearrangem<*nt  of  them  s]n»ukl 
a  revi-?ion  of  the  Code  oif  Civil  Pr<K<»dure  Ik?  un(lertai<en  in  the 
future.  It  wa,s  consid*»red  that  the  primary  duty  of  tlio  l>oard 
was  to  complete*  the  consolidated  laws,  and  .'^lioiild  time  perinit. 
prepare  a  revision  of  the  civil  practicv.  With  tlie  progress  of 
the  work  it  became  evident  more  and  more  tliat  a  revision  of 
the  Code  of  Civil  Procedure  could  Iwst  be  accomplislied  nnin- 
eurabered  -with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difticult  a  task  is*  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  Ijeen  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  se]mrate  and  independent  task  when  the 
attention  of  those  intrusted  vith  it  would  not  be  diverted  or 
divided  by  the  considerati<m  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  coiisiderat  ion 
of  all  of  the  phases  of  Ccale  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practitv.  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  varimis  consoli- 
dated laws,  but  thiellv  arranj^ed  in  a  new  law  known  as  tlie 
Judiciary  Law,  embracing  matters  relnting  to  courts  and  ollicers 
thereof,  including  stich  subjects  as  jurors  so  far  a*^. relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerk**,  court 
stenographers,  attendants,  messengers,  cri<'rs.  interpreters,  report- 
ers ami  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceeding><  have 
been  incorporated  in  th<»  l)<»btor  and  Creditor  Law.  Tliere  ex- 
isted in  the  session  laws  the  Ktahite  relating  to  general  assigii- 
ments  for  the   benefit   of   creditors.     Tliis   statute   was  assigned 

vii 


NOTE 

to  the  jioposcd  Debtor  and  Creditor  Law.  It  was  deemed  beat 
to  oonKolidatc  with  this  statute  wrtain  proceedings  in  the  Code 
of  Civil  I'rocediiro  relating  to  debtor  and  creditor.  Thus  there 
huH  been  inwrted  from  tlio  Code  the  article  relating  to  insolvents 
discharge  from  debts,  insolvent'^  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  pernonal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors^, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  HeHsion  laws  have  Iwen  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentarj-  trustees  whic!i 
might,  .upon  a  revision  of  the  Code  of  Civil  Procedure,  l)e  in- 
cluded in  the  Decedent  Kstate  Ljiw.  Most  of  these  are  to  l)e 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revisecl. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
(teneral  Corporation  Law  from  the  C'ode  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  meml)ers  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  do<*3  not  disturb  the 
numl>ering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  ])rojH>s<»d  act  shows  readih  the  distribution  of 
the  sectijms  eliminated.  Tliis  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  C'ode  substantive  ])rovisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 

"Resijectfullv, 

A1X)LP1I  ,1.  RODKNBECK, 

Chairman, 

WILLIAM  B.  IIORNBLOWER,  , 

JOIIX  C.   MILIUP.X,  J 

ADKLliKirr  AFOOT. 

Board  of  Stnlutori/  Consolidation, 

•  •  • 
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TABLS  1. 

iSHOWING  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF 
CIVIL  PROCEDURE  BY  THE  LAWS  OF  1909,  AND  ALSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDUR?. 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTIIKR- 
WISE  THAN  BY  REMOVAL  TO  THE  CONSOLIDATED 
LAWS. 

Statutes  Con^soudated  in  Code  of  CmL  Pbocedure  by  L.  1909, 

Ch.  65. 

R.  S.,  pt.  2,  oh.  5.  tit.  2,  §  22,  amended  bv  L.  1880,  ch.  423, 

8  1 ". 2344a 

L  1851,  ch.  134,  S  33,  amended  by  L.  1893,  ch.  101,  §  1 841a 

L  1877,  ch.  11,  §  1  350 

L.  180,  ch.  36,  $  1,  amended  by  L.  1888,  ch.  555,  |  1 961d 

L  1880,  ch.  393,  $   1 1 1404a 

L  1880,  ch.  423,  §  1 2344^ 

L  1880,  ch.  661,  §5 SOIpv 

L  1882,  ch.  340,  §   1 961a 

L.  18«3.  ch.  195,  §   1 961b 

L  1884,  ch.  309,  §  1 2481,  subd.   12 

L  1884,  ch.  376,  §§  1,  2 JKUc 

L  1888,  ch.  555,  §   1  ,  .  .' 061d 

L  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3n()6a 

L.  1889,  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  8  and  L. 

1908,  ch.  185,  %  2 2509,  subd.  7 

L  1890,  ch.  158,  §   1 , 9i»le 

L  1891,  ch.  125,  §  5,  pt.  as  amended  by  L.  1897,  ch.  403.  §  1 .     DUu 

L  1892,  ch.  677,  §  19,  last  sentence  ' OUlb 

L  1893,  ch.   101,  §  1 S4hi 

L  1894,  ch.  731,  §  1 2705 

L  1895.  ch.  544,  §  2 3.S0Ga 

L  1895,  ch.  544,  §  3 250!1,  subd.  7 

L  1897,  ch.  403,  §  1,  pt 941a 

L  1897,  ch.  622,  8  1 9Glf 

L,  1899,  ch.  150,  8§l-3 3331a 

L.  1900,  ch.  223,  {  1 240Sa 

L.  1900,  ch.  510,  §  1 2481,  subd.  12 

L.  1908,  ch.  185,  f  2 2509,  &libd.    7 

ix 


TABLE  1 

U. 

Skctioxs  Transikuri:i)  to  Anotiiku  Paut  of  Code  by  L.   1900, 

Cii.  Go. 

$     27,  pt.  transfed  to  §  -ioO?  §     07,  pt.  tran>f'ed  to  §  2512 

8:J.  pt.  trnn-fVd  in  1323-a  300,  pt.  traiisfed  to       2513-a 

95,  i»t.  trai»«<fVd  to  2512  432,     siibd.     2,     pt. 

9«,  pt.  Iran-^fVa  to  2312  transferred  to         i)31-r 


C. 

Skctions  Added,  Amended  or  I^epcaled  ry  Laws  of  1000,  OrnF.R- 
wisK  Than  ijy  the  Con.solidated  Laws. 

S     140   ch.  240       §  1300   

141    ch.  240  L{2.-) 

2<H*  - ch.  58(1  1538    

333    ch.  387  1»02    

438,  Ruhd.  1 ch.  402  1<M3    

7SJ8    ch.  423  2417,  repeaU'd 

803    ch.   173  2513    

1)3  M,  added cli.  425  2537  

0({l  ch.  240  2fi62  

07G  ch.  493  2750  

1051  ch.  240  2822  ch.  231 


ch. 

416 

ch. 

41S 

ch. 

428 

ch. 

221 

ch. 

310 

ch. 

417 

ch. 

270 

ch. 

240 

ch. 

184 

ch. 

183 

TABLE  2 

[Prepared  by  the  Board  of  Statutory  Consolidation  with  notes  by  editors  of 

Parson's  Code.] 

SlIOWTXn  DISTRIBUTION  OF  SKCTIOKS  OF  THE  CODK  Oh 
CIVIL  PROCEDURE  IX  THE  COXSOLIDATED  LAWS, 
ARUAXnED  XUMERICALLY 

When'  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder  is  left  in  the  Code. 


^ 


CODB 


^^ec:i^n 


2 

3 

« 

o 
6 

8 


10 
11 

12 
13 
M 
15 
16 


COT««OU DATED   LaW 


Law 


Section 


Subject 


Judiciary. 
Judiciary. 
Judlciarj'. 
Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 


con- 


con- 


con- 


Judiciary 

Peiiil 

Juflijiary 

Civil  Rights.... 
Civil  Rights.... 


•17        Judiciary 

18        Judiciary 

in        Jiidlcliry 

20  County 

State  Finance. . 

21  Judiciary 

•27  pt.  Judiciary 

28        Countv 

*30        Judldary 

31        CouMty 

O  r  eu  t  e  r  New 
York  Charter 


2 Courts  of  record. 

3 Courts  not  of  record. 

4 Sittings  of  courts  to  be  public. 

5 Sitting  of  courts  on  Sunday. 

750 Punishment     for     criminal 

tempts. 
751 Punishment     for     criminal 

tempts. 

751 Contempts  in  view  of  court. 

752 Commitment    for    ciminal 

tenipts. 

754 Punishment  for  civil  contempt.s, 

602 Indictment  for  contempt. 

763 fJontempts  punlsliable  civilly. 

20 Imprisonment  for  costs. 

21 Imprisonment  for  nonpayment  ol 

money  on  judgment  or  contract. 
93,  94 Appellate  division;  rules  of  prac- 

tire. 

52,  95 Pulilication  Ov  rules. 

1.54,  19'.\ Printing  court  calendars. 

IJ    }  • Expease  of  court  calendars. 

87 Destruction  of  certain  papers. 

28.  158.  194. .  Court  seals. 

246 County  seaLs. 

29 Court  seals. 

42  1 

} Necessaries  for  court  terms, 

02  i 


17.  The  portion  of  section  17  reading,"  The  convention  shall  have  power 
to  appotnt  and  remOTe  a  reporter  '•  \n  omitted  as  covered  by  Judiciary  Law, 
section  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
ii«cause  the  subject  is  now  covered  by  Judiciary  Taw,  section  .'i28,  t;.  hich 
ft>ntinue8  the  seals  of  all  courts  of  record,  and  section  320,  wliicli  provides 
for  repiarinft  seals  when  lost  or  destroyed. 

27.  The  part  relating  to  surrogate  is  reneaied  b:^  act  amending  Cood  of 
Cii'il  Procediu-e  generally.     See  Code  (Mvil  Procedure,  section  2507. 

30.  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  from  Jodldary  Law,  section  29,  because  superseded  by  County  Law. 
sectioD  246. — £».  ' 


TARI.E  2 


Code 


Section 


32 

33 

34  pi. 

35 

36 

*39 

40 

41  pt. 
42 
43 

46 
47 

48 

49 

50 

♦51 

56 


57 

58 

5'.) 
60  pt. 

61 
62 
63 

*64 

66 
67 

*6S 

70 


Consoudatel-  Law 


Law 


Section 


Subject 


Penal 


Penal . . . 


1790. 
1790. 


Judiciary 

Judicial 

Jiidiciarj' 

Judiciary 

Judiciary 

State  FiiiaiK-e. 

Judiciary 

Judiciarj- 

Judiciary 

Judiciary 


7,  534.  540. 
6 

S 


s    ■ 

46  j 
9... 
10.. 
II.  . 
12.. 


Judiciary. 
Judiciary. 


15.  22. 
20 


Judiciarj' 16. 


Judiciary. 
Judiciary. 
Judiciary. 

Executive 
Judiciary. 
Judiciary. 


Executive 
Judiciary . 
Judiciary. 


«  •  •   • 


17.  21,  471... 

18,  471 

19 

29  '. 

23  f 

53,  56.  88. 

460-465,467. 


30  1 


Judiciary. 
Judiciary. 


Judiciarj' 
Judiciary 
Penal .  .  . 


Penal 


Judiciary 
Judiciary 
Judiciary 
Judiciary 
Penal . . . 


53  J 

53 

264.  466 

470 

250 

473 

271 

272.  1S77. 

474.  475. . 
HS.  477..  . 

•  •  • 

•  •  • 

SS.  476. .  . 
47S 

m    m    • 

273 

Liquors  not  to  be  sold  in  court- 

house. 
Penalty  for  selling  liquors  in  court- 

Adjouriunent  r»f  terms. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Place  of  liolding  term. 

Filing  appointment  of  term. 

Place  of  holding:  court  of  record. 
Adjournment  of  actual  session. 
Holdiu);  court  in  New  Yo.k. 
Chiingino:  place  of  court   outside 

New  Vork. 
Judga  not  to  act  in  certain  cases. 
Judge  must  not  be  interested  in 

costs. 
Judt;'  not   disqualified  because  a 

taxpi'-er. 

Judge  prohibited  from  prcctidnc. 
Pra.^tic?  bv  iudge  or  his  partner. 
Judge  proninited  from  taking  cer- 
tain fees. 
(Certificate    of   Judge's   age   and 
\     service. 

Examination  arid  admission  of  at- 
torneys. 

Rules  for  admission. 

Exemptions  of  graduates  of  law 

schools. 
Attorneys  oath  and  certificate. 
Attorneys  resiilng     in     adjoining 

states. 
Clerk.s  not  to  practice. 
Court  otticers  not  to  practice. 
None  but  attorneys  to  practice  In 

New  York  city. 
Penal  tv    for    practicing    in    New 

York  I'ontrary  to  last  section. 
Compensation  of  attorneys, 
.'^lispen^ion  from  practice. 
Siispeii.sion  of  attorney,  notice. 
Uemoval  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 


3^.  This  section  has  not  been  expressly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law.  seel  ion  S. 

30.  Only  paitly  repealed.  Balance  oi  section  not  expressly  repealed,  but 
embodied  in  Judiciary  Law,  .section  8. 

51.  Tliis  .section  not  exi)r*>vsly  repealed  by  Judiciary  Law.  btit  has  beeo 
embodied  in  section  19  thereof. 

A4.  See  Penal  Law,  section  1876,  instead  of  section  1877, 

68.  Only  partly  lepealed  by  Judiciary  Law:  but  pee  Judiciary  Law, 
sections  88  and  470t  which  embo<ly  the  whole  of  this  section. — Ed. 

zii 


TABLE  2 


CODB 


Section 


C02«S0LIDATED   LaW 


Law 


Section 


Subject 


71 

72 
73 
74      ' 

75 

76 
77 

78 

79 

80 

81 
82 

♦83  pt. 

84 

85 

86 

87 
88 

♦80 


90 
91 

92 
93 
94 


Penal 273. 


Judiciary. 

Penal 

Penal 


479. 
274. 
274. 


Penal 274. 


Penal. 
Penal. 
Penal, 

Penal. 

Penal 


275. 
276. 
278. 

278. 

278. 


Penal . . . . 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 


279 

290.  291,  293. 

294 

14,    24,    295- 

297, 301 . . . 
d92,  298,  299, 

302 

300 


Judiciary 

Judiciary 

County 


303.. 

304.. 
12... 


«  •   •   p   • 


County. . . 
Judiciary. 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


170 

101,  156.  159, 
264,  280,  281 

251 

169.  199,  365, 

866 

406 

30 

167,  200,  381, 

386 


•95  pt.  Judiciary. 
•96        Judiciary. 


168,  200. 


♦97        Judiciary 


98        Judiciary. 


230,  349,  851, 
364 

160,  170,  201, 
231-233,279, 
403,  405 

343 


Punishment   for   wilful   delay   of 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibited  from  making 

certain  loans. 
Penalty  for  violation  of  laiJt  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  precedinjc  sections. 
Partner  of  district  atto.UT  »>ot  to 

defend  prosecutions. 
Attorney  not  to  detend  when  he 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

.sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Presentation  of  stenographic  notes. 
^teiiOf?raphic  minutes  to  be  will- 

ten  out. 
Fnrnisliing  copies  of  proceedings. 
Assistant  .stenographers. 
Countj'      charge;     stenographers' 

compensation. 

Appellate  division  clerics. 

Clerks  In  New  York  county. 

Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  in  Kings  and  Queens 

counties. 
Attendants  in  Kinss,  Queens  and 

Richmond  counties. 

Duties   of   attendants    in    Kin^s, 
Queens  and  Richmond  counties. 


Court  officers  in  certain  coimti&s. 
Attendants  in  certain  counties. 


83.  An  except  fourth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89.  See  County  Law,  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrogite  is  repealed  by  act  amending  Code  of  CivlF 
Procedure  generally.     See  Code  Civil  Procedure,  .section  2512. 

9^-97.  See  also  Code  Civil  Procedure,  section  2512, — E©- 
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AN   ACT  TO   PRESCRIBE   RULES 

not  be  construed  as  a  legislative  intent  to  revive  such  fiuperseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  Tlie  true  purpose  and  intent  of  this  Act  is  to  pre- 
scribe that  the  statute  law  of  the  state,  so  far  as  it  lias  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  proce<lure, 
and  in  said  chaplor  two  hundred  and  forty  of  the  laws  of  ninote^Mi 
liundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  eflfect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof. 


NOTE  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLl 
DATION  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVU 
PROCEDURE  AMEin>MENTS. 

The  board  was  autliorizeil  by  the  statiitt*  creating;  it  to  rojKjrt 
for  onaetmciit  «*iich  aTn<*iidiii<*nts  as  it  niis^ht  dt-em  prupor  and 
neces.^arv  to  cond<-nso  and  sim])lify  the  exi.sting  practice  and  to 
adapt  tfio  procedure  in  the  court?*  to  existinj^  cunditions.  An 
pxhaiistivo  sliidv  was  made  of  the  Code  of  t  ivil  Proc<Miurc  by 
the  board  pursuant  to  the  ntalute  and  an  elalM>rate  tentative 
rfarranppiiient  of  the  CVhIc  provisions  wjus  ina(U'.  Tliis  proliin- 
inarj*  study  ^ouped  related  practice  provisions  tojfi'tluf  a<'ei)rd- 
iiip  to  the  s*tep9  in  the  procyress  of  litigation  from  its  coiunien<H»- 
ment  to  its  terniination  and  in  embrai^ed  in  tinee  larvre  printed 
volumes  not  submitted  with  the  report  tif  the  })nard  to  I  lie 
Ijr»jri«i];iture.  It  will  U*  available  however  wlien  tiie  actual 
^cvi^ion  of  the  civil  practice  in  tlie  courts  is  underlak<ii  and 
will    S4'r\*e   as   a   bas^is   for    Ku)»*equent   work    on    tliis    inijiortant 

SUbjCt't. 

The  preparation  of  the  consolidated  Inws  and  the  treatment  of 
the  ('(Kle  of  Civil  Pr<»cedure  wan  carried  aU)ng  side  by  side,  and 
tlie  consolidated  laws  as  presente<l  luive  btvn  prepared  ao  that 
there  will  be  no  necessity  for  a  rearrangement  of  them  sliould 
a  revision  of  the  (N)de  of  Civil  Procedure  Ik?  undertaken  in  the 
future.  It  wa,s  considered  tliat  tlie  primary  duty  of  tlie  board 
wa^  to  complete  the  consolidated  laws,  and  j?h<juld  time  permit, 
jirepare  a  revision  of  the  civil  pra^tici'.  With  tlie  progrens  of 
the  work  it  b<»came  evident  more  and  more  tliat  a  revihion  of 
the  Code  of  Civil  Procedure  ccuild  best  be  accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  sub^tanlive 
sitatutes.  So  delicate  and  dillicult  a  task  is'  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  Ijeen  in  u^e 
for  over  thirty  years,  that  it  was  deenunl  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  \^ith  it  would  not  be  diverted  or 
divided  by  the  consideraticm  of  other  matters.  After  a  thorou«^h 
examination  of  the  whole  Kubject  ami  after  jlue  crnisid<Matinn 
of  all  of  the  phases  of  Cotle  revision,  it  was  dei-nied  advisalde 
at  this  time  not  to  attempt  a  revision  «>f  the  ])ractic<'.  but 
merelv  to  remove  substantive  i)rovisinns  and  to  tiiis  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distribut«'d  in  various  consoli- 
dated laws,  but  thieflv  arran}r<'d  in  a  new  law  known  as  the 
•Tudiciary  f^aw,  embracinpr  matters  relntinor  to  courts  and  oIVic^ms 
thereof,  including  such  subjects  as  jurors  so  far  as.rehites  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  me«*s<'ni;ers,  cri<'rM.  intery»rf'ters.  report- 
ers and  attorneys  and  ci)uns<'|ors.  A  f»'W  s<«ctions  have  b<N»n 
mserted  in  the  Civil  Kights  Law.  Various  ])rocccdin^s  liave 
been  incorporated  in  the  l)<'htor  and  Creditor  Law.  'Ilien*  ex- 
isted in  the  session  laws  the  statut<'  relatinj?  io  «^cneral  assign- 
ments  for  the   benefit  of   creditors.     This   statute   was  assi<j:ned 

vU 


NOTB 

to  the  j.ioposed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  tliere 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
liave  b^en  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substiintive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  which 
might,  .upon  a  revision  of  the  Code  of  Civil  Prt)cedure.  Ix*  in- 
cluded in  the  I)«!cedent  Kstate  l^aw.  "Most  of  these  are  to  Ik* 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
l>est,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revise<l. 
'L'he  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  members  thereof,  actions  for  sequostration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  \%ere 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
hy  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  projxised  act  shows  readil\  the  distribution  of 
the  sections  eliminated.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  j)rovi8ions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  praxrtice. 

Re8i)ectfullv, 

ADOLi'lI  J.  RODKNBECK, 

Chairman, 

WILLIAM  B.  HORN  BLOWER, 

JOHN  (I.  MlLBl'BX, 

ADKLP.KUT  AFOOT, 

Board  t,f  Statutort/  CUfHSuUdation^ 

•  •  * 
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TABLE  1. 

SHOWING  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF 
CIVIL  PROCEDURE  BY  THE  LAWS  OF  1909,  AND  ALSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDUR? 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHER 
WISE  THAN  BY  REMOVAL  TO  THE  CONSOLIDATKD 
LAWS. 

A. 
Statutes  Consolidated  ix  Code  of  Civil  Pbocedube  by  L.  1909, 

Ch.  65. 

R.  S.,  pt.  2,  ch.  5,  tit.  2,  §  22,  amended  by  L.  1880,  ch.  423, 

§  1 \ 2344a 

L.  1851,  ch.  134,  §  33,  amended  by  L.  1893,  ch.  101,  §  1 841a 

L.  1877,  ch.  11,  5  1 350 

L.  180,  ch.  36,  H  1,  amended  by  L.  1888,  ch.  555,  §  1 96ia 

L.  1880,  ch.  393,  |  I ' 1404a 

L.  1880,  ch.  423,  §  1 2344a 

L.  1880,  ch.  561,  |  5 801a 

L.  1882.  ch.  340,  §  1 961a 

L.  1883,  ch.  195,  §  1 9()lb 

L.  1884,  ch.  309,  $  1 2481,  subd.  12 

L.  1884,  ch.  376,  §|  1,  2 JMJlc 

L.  1888,  ch.  555,  §  1  ,  .  .» 9Gld 

L.  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 33069 

L.  1889.  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185,  §  2 2509,  subd.  7 

L.  1890,  ch.  158,  §  1 96le 

L,  1891,  ch.  125,  §  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1.     9Ua 

L.   1392,  ch.  677,  |  19,  last  sentence  " 031b 

L.   1893,  ch.   101,  §   1 H41ii 

L.   1894,  ch.  731,  §  1 27U5 

L.   1895,  ch.  544,  §  2 330t)a 

L.   1895,  ch.  544,  §  3 2500,  subd.  7 

L.   1897,  ch.  403,  §  1,  pt 04l5i 

L.   1897,  ch.  622,  §  1 9Glf 

L.   1899,  ch.  150,  §§1-3 3331a 

L,   1900,  ch.  223,  §  1 240Sa 

L.   1900,  ch.  510,  §   1 2481,  subd.  12 

L,  1908,  ch.  185,  §  2 2509,  subd.    7 
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n. 

Suctions  Tr.v.nsikuuku  to  Anotiikr  .Pakt  of  Code  by  L.   lOUO, 

C 11.  05. 

§     27,  pt.  transf'ed  to  §  2507  §     97,  pt.  tran^f'ed  to  §  2512 

S;}.  pt.  tran<f*c(l  to  1323-a  3('.0,  pt.  traiis^f^ed  to  25l3-a 

95,  i)t.  traiisfVd  to  2512  432,     siibd.     2,     pt. 

90,  pt.  transfod  to  2512  transferred  to  ilSl-: 


C. 

^KCTTOxs  Added,  Amended  or  Repealed  by  Laws  of  1900,  Orni-.R- 

WISL  TJIA.N   DY  THE   CONSOLIDATED   L.VWS. 

§  140  ch.  240  §  1300  

141  ch.  240  ];J2.*> 

2()(> ch.  58«  1538  

333  ch.  3S7  1002  

438,  fliihd.  1 ch.  492  1943  

79S  ch.  423  2417,  repealed ch.  417 


803  Ph.  173  2513 

93 M,  added ch.  425  2537 

9()l  ch.  240  2602 

970  ch.  493  2750 

1051  ch.  240  2822 


ch. 

410 

ch. 

4l<i 

ch. 

42S 

ch. 

:221 

ch. 

310 

ch. 

417 

ch. 

270 

oh. 

240 

ch. 

1S4 

ch. 

1S3 

ch. 

231 

TABLE  2 

[Prepared  by  the  Board  of  Statutory  (Consolidation  with  notes  by  editors  of 

Parson's  Code.] 

SHOWTNT,  DISTRTRUTIOX  OF  SKCTIOXS  (^F  TRK  CODK  Of 
CIVIL  PUOCRnURK  IX  THE  COXSC )LII) ATKD  LAWS, 
ARRAX(iED  XCMERICALTA' 

Wliere  it  a|Ji)ears  that  a   part   only  of  a  section  is  distrilmlod 
tlie  remainder  is  left  in  the  Code. 


Cor»R 


Section 


2 

3 


CovftoUDATED  Law 


Law 


Section 


Subject 


6 

R 


Judiciary 2. . , 

Judiciary 3. . . 

Judiciary 4. . . 

Judiciary 5, . . 

Judiciary 750. 


9        Judiciary 751 


10 
II 

12 

13 
14 
15 
Id 


Judiciary 751. 

Judiciary 752. 


Judiciary 754. 

PeiiJil 602. 

Judi;iiry 7&J. 

Civil  ninhts....  20.. 

Civil  niKhts. ...  21.. 


♦17         Judiciary 93,  94. 


18 
1» 
20 

21 
•27 

2^ 
♦30 

31 


Pt. 


Judiciary 52,  95 

Judiciiry l.'VI,  19.'l. . . . 

County 240  \ 

J^ate  Finance. .  46    /    

Judiciary 87 

Judiciary 28.  158,  194. 

Countv 246 

Judldary 29 

C4>aiity 42  1 

O  r  «» t  e  r  New        \ 


York  Charter  62  j 


CourtB  of  record. 

Courts  not  of  record. 

Sitting.s  of  courts  to  be  public. 

SiitinK  of  courtM  on  Sunday. 

Punisnment  for  criminal  con- 
tempts. 

Punishment  for  criminal  con* 
tempts. 

Contempts  in  view  of  court. 

Commitment  for  Ciiminal  con- 
tempts. 

Punlnhment  for  civil  contempts. 

Indictment  for  contenipt. 

Oontempts  punishable  civilly. 

Imprisonment  for  costs. 

Imprisonment  for  nonpayment  of 
money  on  judgment  or  contract. 

Appellate  divi.sion;  rules  of  prac- 
tice. 

Publication  o\  rules. 

Printing  court  calendars. 

Fxpea*^  of  court  calendars. 

Destruction  of  certain  papers. 
Court  seals. 
County  .scald. 
Court  seals. 

Necessaries  for  court  terms. 


17.  The  portion  of  section  17  reading,"  The  convention  shall  have  power 
to  Appoint  and  remove  a  rroorter  "  \s  omitted  as  covered  by  Judiciary  Law, 
section  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  tlie  mibject  Is  now  covered  by  Judiciary  Iaw,  .sectici  328,  ^.hich 
continues  the  seals  of  all  courts  of  record,  and  section  329,  which  provides 
for  replacing  sesto  when  lost  or  deHtroyed. 

27.  The  part  relating  to  surrogate  is  renealed  bv  art  amending  Cood  ut 
rivU  Procedure  generally.     See  Code  (Mvll  Procwhire.  section  2507. 

30.  The  provision  tar  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judldary  Law,  section  29,  because  supersi>ded  by  County  Lave- 
section  245. — ^Eo. 


TAIU.K  2 


Subject 


32 

33 

34  pt. 

3r> 

36 

*3S 
♦31) 

40 

41  pt. 
42 
4:{ 

46 

47 

48 

49 

50 

♦51 

54 

56 


57 
58 

on 

60  p!. 

61 
62 
63 

♦64 

66 

67 
*GS 

70 


Penal 


Penal ... 

Judiciary 

JiidicittO 

Jiidlciarj' 

.Imiiciary 

Judiciary 

Siale  Finance. 

Judiciary 

Judiciary 

Judiciary 

Jmiiclary 

Judiciary 

Judiciary 


1790. 
1700. 


7,  534.  540. 
6 

n 

46  / 

9 


10 

11. 

12. 


15,  22. 
20 


Judiciary 16. 


Judiciary. 
Judiciary. 
Judiciary. 


Kxecutive 
Judiciary. 
Judiciary. 


Kxecutive, 

Judiciary. 

Judiciary. 


Judiciary. 
Judiciary. 


Judiciary. 

Judiciary. 
l*enal . . . . 


Penal 


Judiciary. 
Judiciary. 
Judiciary, 
Judi<  iary. 
Penal . . . . 


Liquors  not  to  be  sold  in  oourt- 

house. 
Penalty  for  seliins  liquors  in  court- 

liuu.se. 
Adjournment  «^f  terms. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Place  of  holdhiK  term. 

Fiiing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  York. 

(^hanginii;  place  of  court  outride 
New  Y'orlc. 

Judge  not  to  act  In  certain  cac^.s. 

Judge  must  not  be  interested  in 
costs. 

Judc;^  not  di.squalifled  because  a 
taxp'Aver. 

Judyc  i)rohibited  from  pnrcticins. 

Prjc'tic*  bv  iudge  or  his  partner. 

Judge  prohinited  from  fakins  cer- 
tain fees. 

I  Certificate    of   Judge's    age    and 

\     service. 

Examination  arid  admission  of  at- 
torneys. 

Rule.s  for  adml.«;slon. 

Kxeinptions  of  graduates  ot   law 

.schools. 
Attorney's  oath  and  c*ertlflcate. 
.Attorneys  resiling     in     adjoining 

Kiate»*. 
(MerKs  not  to  practice. 
Court  olticers  not  to  practice. 
None  but  attorneys  to  practice  In 

New  ^  ork  city. 
272,1877 Penallv    for    practicinu    in     New 

York  contrary  to  last  section. 
Compen.sation  of  attorneys. 
Susj>ipnsion  from  practice. 
Sii.speiision  of  attorney,  notice. 
Removal  effective  in  ail  court  a. 
Punishment  of  attorney  for  deceit. 


17,  21,  471... 

18.  471 

19 

29  1 

23  / 

53,  66.  SS, 

460-465.467. 


30  \ 
53  i 
53.. 


264.  466 
470 

250 

473 

271.... 


474.  475 

H.S,  477 

fvy,  4<6 

47S 

273 


3K.  This  .section  has  not  been  expressly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law,  section  S. 

30.  Only  paitly  repealed.  Balance  o\  section  not  expressly  repealed,  but 
embodied  In  Judiciary  I^w.  section  S. 

51.  This  .section  not  expr*»s.s;iy  repealed  by  Judiciary  Law.  but  ha^  been 
trabodied  in  section  19  thereof. 

64.  See  Penal  Law,  section  1876,  instead  of  section  1877. 

68.  Only  partly  lepealed  by  Judiciary  T^aw:  but  pee  Judiciary  Law, 
3ections  88  and  476,  which  embody  the  whole  of  this  section. — Ed. 
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TABLE  2 


COOB 


Section 


CoKsoLiDATiiD  Law 


Law 


Section 


Subjed 


71 

72 
73 
74 

75 

76 

77 
78 

79 

80 


Penal 273 Punishment   for   wilful   delay   of 

action. 

JucLciary 479. . .......  Attorney  not  to  lend  name. 

Penal 274 Attorney  not  to  buy  claims. 

'  Penai 274. Attoruey.s  proliibited  from  making 

certain  loans. 
Penal 274 Penalty  for  violation  of  last  two 

sections. 

Penai 275 Limitation  of  three  last  sect  ionn. 

Penal 276 Application  of  preceding  sections. 

Penal 278 Partner  of  dLstrict  atto.n  ^y  not  to 

defend  prosecutions. 
Penal 278 Attorney  not  to  defend  when  he 


Penal 278. 


iias  been  public  prosecutor. 
ifo       - 


Penalty  for  violation  of  last  two 

sections. 

81  Penal 279 Limitation  of  preceding:  sections. 

82  Judiciary 290.  291.  29:i, 

294 Qualifications  of  stenographers. 

♦83  pt.  Judiciary 14.    24,    296- 

297. 301 . . .  General  duties  of  stenographers. 

84  Judiciary 392,  298,  299, 

302 Pre'^entation  of  stenographic  notes. 

85  Judiciary 300 titenograpiiic  minutes  to  be  writ' 

ten  out. 

86  Judiciary 303 Furnishing  copies  of  proceedings. 

87  Judiciary 304 Assistant  stenographers. 

88  County 12 County     charge;     stenographers' 

compensation. 

♦89        County 170 ] 

Judiciary 101,  156,  159, 

264.  280,  281 

90  Judiciary 251 

91  Judiciary 169,  199,  365, 

366 Criers  of  courts  of  record. 

92  Judiciary. .....  406 Sheriff  or  constable  as  crier. 

93  Judiciary 30 Seals  of  former  courts. 

94  Judidaiy 167,  200.  381, 

386 Interpreters  in  Kings  and  Queens 

counties. 

♦95  pt.  Judiciary 168,  200 Attendants  In  Kings,  Queens  and 

Richmond  counties. 

♦96        Judiciary 230,  349,  851, 

354 Duties   of   attendants   in    Kings, 

Queens  and  Richmond  counties. 

♦97        Judidary 160,  170,  201, 

231-233,279, 

403,  405. . . .  Court  officers  in  certain  counties. 
98        Judiciary 343 Attendants  in  certain  counties. 


Appellate  division  clerks. 
Clerks  In  New  York  county. 


83.  All  except  fourth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Ptooedure,  section  1323a. 

S9.  See  County  Law,  section  169,  Instead  of  section  170. 

96.  Part  relating  to  surrogite  is  repealed  by  act  amending  Code  of  ClvlF 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

()6-97.  See  also  Code  Civil  Procedure,  section  2512. — Eo. 
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CODB 


Section 


CONSOLIOATED  LAW 


Law 


Section 


Subjed 


00 

104 

105 

*106 

♦107 

112 

113 

114 
115 

116 
117 

110 

120 

♦121 

122 

123 

124 

♦125 


♦126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 

147 
148 

150 


JudlcUry 407 Deputy  sheriff  must  attend  court. 

Judiciary. 400... Sheriff  may  command  power  ot 

county. 

Judiciary 401 Certmcatlon  of  persons  resisUnc 

mandate. 

Penal 2501* Refusal  to  assist  sheriff. 

Military.......  321t Governor  may  order  out  militia. 

County 240 Support  of  poor  prisoners. 

Prison 340 Charges  by  sheriff  for  food  pro* 

hibiled. 

Prison 341 Gratuities  to  sheriff  prohibited. 

Prison 342 Rates  of  charges  amnst  persona 

aifAsled 

Prison •  •  343 Prisoner  kept  In  house. 

Prison 344 Charges  for  rent  in  prison  pro- 
hibited. 

CivU  Bights.. , .  22 Privilege  of  officers  and  prisoners 

from  arrest. 

Prison. 430 Jail  In  New  York  dty. 

County 00 County  jails. 

Prison 847 Either  of  several  Jails  may  be  nsed. 

Prison •  845 •  CivU  and  criminal  prisoners  to  be 

kept  separate. 

Prison 346 Males  and  females   to  be   kept 

separate. 

Penal 1876... Violation    by   sheriff   of   certain 

provisions  relating  to  pris- 
oners. 

Prison.  .••••.«  348 Jail  physician. 

Prison 355 Removal  of  sick  prisoner. 

Prison 840 Sale  of  liquor  in  ialL 

Prison 350 Permit  to  bring  liquor  Into  Jail. 

Penal.; 1701 Penalty  for  bringing  liquor  into 

jail. 

Prison 851 Designation  \7hen  JaQ  unflt. 


Prison 352 

Prison 353 


Annulment  of  designation 
Designation  of  jau  In  contiguous 

county. 
Removal  of  prisoners  In  case  of 

fire. 
Certain  officers  may  make  desUma- 

tlon  of  Jails. 
JaU  liberties. 

Prison 358 Jail  liberties. 

Prison 350 Laying  out  Jail  liberties. 

Prison 360 Resolution  estabUstaiof  JaU  liber- 
ties to  be  posted. 
Penal 1830 Connivanoe  at  escape  by  sheriff. 


Prison 354. 

Prison........  350. 

Prison 357, 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superceded  by  L.  18U8,  ch.  212,  section  86.  which  was  likewise 
repealed  by  Military  Law  (L.  1909,  ch.  41). 

121.  See  also  County  Law,  section  1R3. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law.  e^foa  187& 
Instead  of  section  1S76.     Section  1875  embodies  the  whole  of  this  seetloa. 

126.  Kxrept  part  relatiiiK  to  county  of  .Vew  York  repealed  by  Prbon  ] 
For  remainder  of  section  see  Greater  Now  York  CUarter.-**£pw 

xiv 


TABLE  2 
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Code 


Section 


OONBOLIDATED   LaW 


Subject 


182 

1^ 

184 
185 
186 

187 

188 

189 
193 
196 
197 
198 

n99 
200 
201 
202 
203 

•209 

210 
211 

212 

213 

214 

215 

216 

219 
830  pt. 

221 


22 
22} 


CouBtJ 105. 

County 196. 

County 195. 

County 105. 

county 105. 

County 195. 

County 196. 


County 195... 

Judiciary 51,  63. 

Judici»ry 54.... 

Judiciary 54.... 

Judiciary 57.. . . 


Judiciary 62.  256 

Judiciary 267,  2")8 

Judiciary 257.  258 

Judiciary 68,  259,  262. . 

County 12  1 

Judiciary ^  i 

Judiciary 800 


Judiciary 60,  61,  431. . . 

Judiciary 433 


Executive 31    \ 

35  / 


Judiciary 435 

Executive 32 


Judiciary 432 


Judiciary 432 

Judiciary 266,  434. 


Judiciary 70 

Judldary 71,72,77,81, 

82,  85,  90. . 

Judiciary 101,  106,  109. 

lll.«67.268. 

270, 271,307, 
347 


Jiiilidary 73. 

Judiciary 72. 


Proceedinjrs  whaa  new  sheriff  as- 
sumes office. 
Powtjr«  of  former  Bh(^nff. 
Dulieri  of  fornuT  t-iicrill  wlien  new 

sheriff  a»uinej»  onicc. 
Former  slierilT  to  execute  in.stru- 

meiit  of  dp' i very. 
Former  sheriff  to  execute  certain 

process. 
Return  of  new  sheriff  to  certain 

orders. 
Proce«'(iiiu?s  on  neglect  or  refusal 

of  former  shrritf. 
Person  i)erforrninK  duties  of  slici  IH. 
Court  of  appeaJ.i;  rules. 
Court  of  api>ealH;  terms. 
Court  of  app(!als;  terms 
Court  of  appeals;  appointment  c! 

ofTicors. 
Court  of  appeals;  clerlv. 
Court  of  appeals;  deputy  clerk. 
Court  of  appoaU;  clfrk. 
Court  of  api)eaii>;  judses*  clerks. 

Court  of  appeals;  judges'  offices. 

State  reporter;  reporter  of  court 

of  ap.  e.  's. 
State  reporter;  duty. 
PubUculioii  of  reports  of  court  o( 

appeals. 
Copyri^lit  of  reports  of  court  of 

appeals. 
Distribution  of  reports  of  court  of 

appeals. 
Unrept^rted  dccii^ious  of  court  of 

appeals. 
State  reporter;  expiration  of  term. 
Unreported  opinions  of   court    of 

appeals. 
Appellate  division;  deyiartment'-?. 

Appellate  division;     organization, 
location  and  povvcrh. 


Appellate  division;  Herks,  attend- 
ants and  sieiioArrapJicf ><. 

Apnellale  di\i>>i(>ii;  it'\u(ation  o( 
(lesiKiiaf  ions. 

Appclialo  division,  designations  to 
be  filed. 


199.  The  words,  "  and  the  trustees  must  assign  him  puitahln  rooms  thereir. 
ior  thatj>urp08e,"  are  covered  by  Public  Buildings  Law,  sei-tiuii .{. 

209.  This  section  repealed  by  Judiciary  Law,  because  covered  by  Judiciary 
l«w.  aectlon  430.-*£d. 


TABLE  1 

H. 

Skctions  Transfkukku  to  Anothku  .Paut  of  Code  by  L.   19U0, 

Cii.  05. 

«     27,  pt.  transfed  to  §  2o07  §     07,  pt.  transfVd  to  §  2512 

8:J.  pt.  traiisf't'd  t(»  1323-a  300,  pt.  traiiAf'ed  to  23l3-a 

?»:>,  pt.  transfed  to  2312  432,     subd.     2,     pt. 

90,  pt.  transfVd  to  2512  trauj^ferred  to  iJ31-i 


€. 

Skctioxs  Added.  Amended  or  Repealed  by  Laws  of  1000,  Ottieu- 

VVISE  Til  AN    DY  TJIE  CONtJOLJDATED   LaWS. 

ft     140  ch.  240   g  1300  ch.  416 

141  ch.  240  l;J2.-) ch.  41S 

2()0 ch.  580  1.338  cli.  42S 

333  ch.  3S7  1902  ch.  221 

438,  «ubd.  1 ch.  402  1043  ch.  310 

7i>S    cli.  423  2417,  rcpeaUuI ch.  417 

803   ch.   173  2513    ch.  270 

03M,  addod ch.  425  2537    ch.  240 

m\    ch.  240  2fifl2    ch.   184 

07C    ch.  403  2750    ch.   183 

1051    ch.  240  2822   ch.  231 


TABLE  2 

[PRpared  by  the  Board  of  S^tatutory  ronfldidatlon  with  notes  by  editors  of 

Parson's  Code.] 

SHOWTXG  DISTRTBUTTOX  OF  SKCTIOXS  OF  THE  CODK  Of 
(IVIL  PROCEDURE  IX  THE  COXSOLlDATED  LAWS, 
ARRAX(;ED  X  UAIERTCALLY 

When*  it  apjjeiirs  that  a   part  only  of  a  section  is  distributed 
tlw  remainder  is  left  in  the  Code. 


%5iDn 


2 
J 
•i 
6 

8 


Judiciary 2 

Judiciary 3 

Judiciary 4 

Judiciary 5 

Judiciary 750 


»       Judiciary 751 


10 
II 

12 
U 
|{ 
13 
16 


Judidar}^ 751. 

Judiciary 752. 


Ju.iidary 764. 

Penil 602. 

Jufiidiry 76;^ 

rial  RiKhls 20., 

Giv'U  RiKht.s 21 . . 


•17       Judiciary 93,  ©4. 


IS 
15 
2iJ 

21 
•27 

3H 
♦3») 

31 


Pt. 


Judiciary 52,  05 

Judicliry 154,  19:J. . . . , 

County 240  \ 

Sute  Finance.  .  46    j    

Judiciarv 87 

Judiciary 2S.  158,  ift4. 

(.'ountv 245 

Judiciary 29. 


r^uaty 42  1 

Oreu  t  er  New        } 
York  Charter  62  j 


Courtft  of  record. 

(,'ouris  not  of  record. 

•Sittings  of  court H  to  he  public. 

•Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  con* 
tempts. 

Punishment  for  criminal  con- 
tempts. 

ContemptH  In  view  of  court. 

Commitment  for  criminal  con- 
tempts. 

Punlj»Hment  for  civil  contempt.s. 

Indictment  for  contempt. 

Cbntempts  punifihahle  civilly. 

ImpriHonment  for  coKts. 

Impriuonment  for  nonpayment  of 
money  on  judgment  or  contract. 

Appellate  dlvi.sion;  rules  of  jjrao 
tice. 

Publication  o\  rules. 

Printing  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papers. 
Court  seals. 
County  .seald. 
Court  seals. 

Necessaries  for  court  terms. 


i'.  The  portion  of  section  17  reading,"  The  convention  shall  have  power 
w«pp«nt  and  remove  a  rroorter  "  Is  omitted  as  covered  by  Judiciary  Law, 
^*»  90.  The  portion  of  section  17  relating  to  seals  has  been  omiMea 
r??*  the  Pabject  Is  now  covered  by  Judiciary  Iaw,  sectici  :i28,  v  hich 
2~J**es  the  seals  of  all  courts  of  record,  and  section  329,  wlileli  provides 

$?*•""«  seals  wh«n  lout  or  destroyed. 
r5«;'k^"**  P*rt  relating  to  surrogate  i.s  renealed  by  act  amending  Cooe  i>f 
-'^l*rocedure  oenerslly.     See  Code  CMvII  Procedure,  section  2507. 
-*  The  provirion  fcir  the  expense  of  seals  of  surrogates'  courts  has  been 
«ated  from  Judiciary  Law,  section  20,  because  supers^de/l  by  County  Law. 
■««  245. — Edw 
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C   DC 


Section 


Conhoudated  Law 


Iaw 


SbcUod 


Subject 


225 

226 


Judiciary 78 Appellate  dl^lsloa;  tenns. 

jifdidij;^ : : ; : :  79     I  Appellate  division:  appointment  of 

State  Finance. .  4fl  J  I      ''®'^"**' 

22S         Judiciary 80 Appellate  division;  a&sociate  jus« 

tice  to  preside  In  certain  cases. 

229  pt.  Judiciary 148 Holding  special  and  trial  terms. 

230  Judiciary 81 Appellate  division;  Justices  neces- 

sary to  a  decision. 
♦232        Judiciary 84.    96,    MS- 
ISO,  264. . .  Supreme  court;  appointment   of 
terms. 

233        Executive 33    1  f  Supreme  court;  publication  of  ap- 

State  Finance. .  46  J I     Pointments. 

834        Judiciary 79, 153 Extraordinary  terms  of  appellate 

division  and  supreme  court. 

236 pt.  Judiciary......  155 Supreme   court  Justices   in   Erie 

county. 

237  Judiciary 86 Designation   of   trial   Justices   In 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 

239 j>t.  Judiciary 148,  276,  364, 

♦[241]  404 Special  terms  at  chambers. 

242  Judiciary 89,  264,  342. 

402 Appellate  dlvLsion;  officers  attend 

Ing.  ^ 

243  Judiciary 342,  402 Fees  of  officers  attenaing  term  of 

appellate  division. 

244  Judiciary 90 Supreme  court  reporter:  appoint* 

ment. 

245  Judiciary 91 Supreme  court  reporter;  special 

meeting  for  appointment. 

246  Judiciary 92,  264,  437, 

439-441. . .  Supreme  court  reporter:  duties. 

247  Judiciary 442,  443 Supreme  court  reporter;  publica 

tion  of  reports. 

248  Judldary 264,438 Papers  for  use  of  supreme  court 

reporter. 

240        Executive 31. 82  \  I  Supreme  court  leporter  copyright 

Judiciary 444      /  * " '  *  \     of  reports. 

250        Judiciary 445 Supreme  court  reporter;  compen- 

satlon. 

254  Judiciary 161,  309,  316.  Stenoftraphers  in  Kings  countv. 

255  Judiciary 812 Assistant  stenographer  In    Kings 

county. 

256  Judiciary 161.  309 Stenographers  In  second  and  ninth 

districts;  appointment. 

232.  The  last  three  sentences  of  section  232,  relating  to  seals  for  the  appel- 
ate division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
T^w,  section  28.  which  continues  the  seals  of  all  courts  of  record,  and  section 
29.  which  provides  for  replacing  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  the  Judiciary  Taw,  section  800^ 
but  does  not  seem  to  have  been  tran.sferred  to  the  Judiciary  or  any  other  law. 
FroviaiOQSof  this  section  probably  covered  by  Code  Civ.  Pro..  sectioD  772. — ^£nt 
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TABLE  2 


Code 


CONSOUDATSD  LAW 


Section 


Law 


SeetSoD 


Subject 


257 
258 

259 
260 

202 

334 

355  pt. 
356 

357 
•358 

359 

•360  PL 
361 
•432  pt. 


Judidaxy. 
Judldary. 

Judiciary. 

Jufiiciaxy. 

Judiciary. 
Penal 


S16 

161.  809,  813. 

9X9 » ••■••••• 

164,814 


162, 168. 
1634.... 


Judiciary 

County 

Judiciary 

Judiciary 

County 

Judiciary 

Judidaiy 


Judiciary. 
Judiciary. 


Gen.     Corpora- 
tion. 


AVU|     M,wX»  .  ■  •   . 

240  I  I 

192/ \ 

533.541 

12    J 

197  / 

196,  197,  285, 
318,  319. . . 

198,  382-^85. 

197,  318.  319. 
16 


450  pt.  Domestic  Rela- 

tions 

548         Civil  Rights.... 
o65        Qvil  Rights.... 

716  pt.  Qeneral   Corpo- 
ration  


Stoographers  in  second  and  nintii 

districts;  salaries. 
Stenographers  for  certain  judicia 

districts;  appointment  and  sal- 
aries. 
Stenograpliers  in  certain  .  jrlidai 

districts;  payment  of  salaries. 
Stenographers  in  certain  judicial 

districts;  expea^ies. 
Temporary  stenographers. 
Misconduct  of  interpreters  in  New 

York  city. 
Terms  of  county  court. 
Appointment  of  terms  of  county 

court. 
Jurors  for  county  court. 

County  court  stenographers. 

County  court  stenographers  in 
Kings  and  Queens  counties. 

County  court  interpreters  in 
Kings  county. 

County  court  fstenographers  in 
certain  counties. 

Pesigiiation  by  foreign  corpora- 
tion of  person  upon  whom  to 
serve  papers. 


744 

746  pt. 
752  pt. 

851 

860 
868 
864 


County. 

State  Finaoce.  • 
Banidng 

"Ranking 

Pqial 


Qvil  Rights.... 
Civii  Rights.... 
avil  Rights.... 


61 Married  woman*s  property. 

23 Arrest  in  civil  proceeding. 

24. Privilege  from  arrest  of  officers  o.' 

courts. 

243.... Certain   receivers   can   hold   reai 

property. 

240  I  /Supervision   of  court   funds   by 

4      f \     state  comptroller. 

44 Depositories  of  court  funds  to  give 

bonds  and  pay  Interest. 

45 Depositories  of  court  funds  to  keep 

books  of  account. 

1622. Swearing  falsely  in  any  form,  per- 

^ury. 

25 Witness  exempt  from  arrest. 

25,  26 Certain  arrests  void. 

20 Liability  of  sheriff  for  making  ar- 
rest of  exempt  person. 


358.  Ttiis  section  only  partly  repealed  by  County  Law.  section  260  and 
fndlciary  Law,  section  800;  but  the  whole  of  this  section  has  been  embodied 
in  Countv  Law,  section  12  and  Judiciary  Law,  section  197. 

360.  I%rt  relating  to  surrogate  repealed  by  act  amending  Code  of  Civil 
Procedure  generally.     See  Code  Civ.  Pro.,  section  2513a. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  .<iervice.  as 
evidence,  formeny  a  part  of  subd.  2  of  this  section,  see  Code  Civ,  Pro.,  section 
KiU,  wudi  wasftdded  by  U  1909,  ch.  65.<-£x». 


TABLK  1 

B. 

Skctions  Tr.v.nsfkkhku  to  Anothkk  .P.MiT  OF  Code  dy  L.  lOOO, 

1 11.  GJ. 

§     27.  pt.  transred  to  §  2o07  §     07,  pt.  trnn^fed  to  ^  2512 

S:i.  pt.  tran-^fVd  to       1323-fl  300,  pt.  traii.MfVa  to  2313-a 

9.5,  pt.  traiisf'ed  to       2i512  432,     subd.     2,     pt. 

yn,  pt.  tran^fVd  to       2512  transferred  to  JJ31  r 


C. 

I^F^TTO\s  Addfd,  Amkndit»  OR  Rephaled  hy  Laws  of  IDOO,  Orniu- 

WISi:  TllA.N    IJV  THE  CONSOUU.VTED  LaWS. 

§  140  ch.  240   §  1300  di.  41G 

141  ch.  2-10     l.J-J.- 

2(>0  ch.  58()     i:)3S  

.333  ch.  3S7     1902  

438,  suhd.  1 cli.  402     1IM3  

7J)S  ch.  423     2417,  repealed 

803  ch.  173     2.113  ch.  270 

031  -t.  added ch.  42.)     2537  ch.  240 

<H)1  ch.  210     2«(12  ch.  1S4 

07C  ch.  403     2750  ch.  1S3 

1051  ch.  240     2S22  ch.  231 


ch. 

41S 

ch. 

42S 

ch. 

221 

ch. 

310 

ch. 

417 

TABLE  2 

{Prepared  by  the  Board  of  Statutory  Conflolldation  with  notes  by  editors  of 

Parson's  Code.] 

sHowrxn  DiSTKrnuTiox  of  sixttoxs  of  the  codk  of 

CIVIL    PROCEDURE    IX    THE    CC^XSOTJDATED    LAWS, 
ARUAX(;ED  XC7MERICALLY 

Wlwre  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder   is  left  in  the  Code. 


Cor>B 


Section 


CONSOUDATED   LaW 


Law 


Section 


Subject 


3 

6 

& 

9 

10 
11 

12 
U 
14 
15 
Id 


Judiciary 2. . . 

Judiciary 3. . . 

Judiciary 4. . . 

Judiciary 5.., 

Judiciary 750. 


Judiciary 751, 

Judiciary 751. 

Judiciary 752, 

Judiciary 754. 

Penil 602. 

Ju(li;:Liry 75^. 

Civil  Rights....  20.. 

Civil  Right.*....  21.. 


♦17         Judiciary 93,  94. 


18 
19 
20 

21 
♦27  pt. 

♦30 
31 


Judiciary 52,  95 

Judlciiry 154,  19:i 

County 240  \ 

State  Finance.  .46    [    

Judiciary 87 

Judiciary 28,  158,  194. 

Countv 246 

Judiciary 29. 

Coutlty 42 

Greu  t  er  New 


York  Charter  62 


Courts  of  re**ord. 

Courts  not  of  record. 

J^itlliigs  of  courtH  to  he  public. 

Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  con- 
tempts. 

Punishment  for  criminal  con- 
tempts. 

Contempts  in  view  of  court. 

Commitment  for  criminal  con- 
tempts. 

Punishment  for  civil  contempts. 

Indictment  for  coiUempt. 

Ciontempts  punisliable  civilly. 

Imprisonment  for  co.sts. 

Imprisonment  for  nonpayment  of 
money  on  judgment  or  contract. 

Appellate  division;  rules  of  prac- 
tice. 

Publication  o\  rules. 

Printing  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papers. 
Court  .seals. 
County  seals. 
Court  seals. 

Necessaries  for  court  terms. 


17.  The  portion  of  section  17  reading,"  The  convention  shall  have  power 
to  appoint  and  remove  a  reporter  "  is  omitted  as  covered  by  Judlcir.ry  Law, 
•section  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  the  subject  it  now  covered  by  Judiciary  I^w,  section  328,  ».  hich 
continues  the  seals  of  all  courts  of  record,  and  section  329,  whlclt  provides 
for  repi^arut  sesla  when  lost  or  destroyed. 

27.  The  part  relating  to  surrogate  is  renealed  bv  act  amenrling  Cood  of 
Civil  Procedure  generally.     See  Code  (^ivil  Procedure,  section  2507. 

30.  The  provision  for  the  expense  of  seals  of  surrogates*  courts  has  been 
omitted  from  Judldary  Law,  section  29,  because  supersf^derl  by  County  Law. 
section  245. — £o^ 


TABLE  2 


Subject 


32 

33 

34  pt. 

3.'> 

36 

♦3S 
♦39 

40 

41  pt. 
42 
43 

46 

47 


Penal 
Penal 


Judiciary 

.Judlciao 

Judiciary 

Judiciary 

Judiciary 

Stale  I'Mnaiuc*. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


1790. 
1790. 


7,  534.  .540. 
6 

46  ] 

9 


10 

11, 

12. 


Judiciary. 
Judiciary. 


15.  22. 
20 


48         Judiciary. 


16 


49 

50 

♦51 

G4 

56 

57 

58 

50 
60  p{. 

61 
62 
63 

*64 

66 
07 
♦OS 
f.<» 
70 


Judiciary. 
Judiciary. 
Judiciary. 


17.  21.  471 

18.  471... 

19.  .. 


■   •    •    •    • 


Kxecutive 
Judiciary. 
Judiciary. 


Kxecutive 
Judiciary. 
Judiciary. 


29  \ 

23  J 

.W.  56.  88. 

460-465,467. 


Judiciary 
Judiciary 


30  1 
63  / 
53.. 


264.  466. 
470 


Judiciary. 
Judiciary. 
Penal . . .  . 


Penal 


Judiciary. 
.Tudiciary. 
Judiciary. 
Judiciary. 
Penal . . . . 


250 

473 

271 

272,  1S77.. 


474,  475 

MS,  477 

88,  476 

47S 

273 


Liquors  not  to  be  sold  In  court* 

liouse. 
Penalty  for  isellinK  liquors  in  court- 

house. 
Adjournment  r»f  terms. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Place  of  holdiuK  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record* 

Adjournment  of  actual  ses-sion. 

Holding  court  in  New  York. 

Changins:  place  of  court  outside 
New  Vork. 

Judge  not  to  act  In  certain  cases. 

Judge  must  not  be  interested  in 
costs. 

Jud'^'  not  disqualifled  because  a 
I  ax  paver. 

Judne  i)rohibited  Irom  prccticins. 

Pra'tic  bv  iudge  or  his  partner. 

Judge  prordt)iied  from  taking  cer- 
tain fees. 

f  Certificate    of    judge's   age    and 

\     service. 

Examination  arid  admission  of  at- 
torney's. 

Rules  for  adml.ssion. 

Kxemptions  of  graduates  ot  law 

.schooN. 
Attorney's  oath  and  certificate. 
Attorneys  re.si'ling     in     adjoining 

states. 
Clerks  not  to  practice. 
Court  otlicers  not  to  practice. 
None  hut  attorneys  to  practice  In 

New  York  ciiy. 
Penally    for    practicing    in    New 

York  contrary  to  last  section. 
Compensation  of  attorneys. 
Susiiension  from  practice. 
Suspension  of  attorney,  notice. 
Tteniovai  effective  in  all  courts. 
Puni.*ihment  of  attorney  for  deceit. 


3H.  This  Fection  has  not  been  erpressly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law,  .seel ion  8. 

30.  Only  paitly  repealed.  Balance  od  section  not  expressly  repealed,  but 
embodied  in  Judiciary  I^w,  .section  8. 

51.  This  section  not  expr*»>.sly  repealed  by  Judiciary  Law.  but  has  been 
embodied  in  section  19  thereof. 

*^4,  See  Penai  Law.  section  1876,  instead  of  section  1877. 

68.  Only  partly  lej^ealed  by  Judiciary  Law:  but  pee  .Tudiciary  Law. 
sections  88  and  476.  which  emboiiy  the  whole  of  this  section. — Ed. 
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TABLE  2 


COSB 


Section 


CONBOUDATED   LaW 


Law 


Section 


Subject 


71  Penal 273 Punishment   for  wilful   delay   of 

action. 

72  Judiciary 479. . . * Attorney  not  to  lend  name. 

73  Penal 274 Attorney  not  to  buy  claims. 

74  •  Penal 274 Attorneys  prohibited  from  making 

certain  loans. 

75  Penal 274 Penalty  for  violation  of  last  two 

sections. 

76  Penal 275. Limitation  of  three  last  sections. 

77  Penal 276 Application  of  precedin,"?  sections. 

78  Penal 278 Partner  of  district  atto. n  'y  not  to 

defend  prosecutions. 

79  Penal 278 Attorney  not  t(»  detend  when  he 

has  been  public  provseciitor. 

80  Penal 278. Penalty  for  violation  of  last  two 

sections. 

81  Penal 279 Limitation  of  preceding  sections. 

82  Judiciary 290,  291.  29:i, 

294 Qualifications  of  stenographers. 

•83  pU  Judiciary 14,    24,    296- 

297, 301 . . .  General  duties  of  stenographers. 

84  Judiciary 392,  298,  299, 

302 Presentation  of  stenographic  notes. 

85  Judidary 300 Stenotrraphic  minutes  to  be  writ* 

ten  out. 

86  Judiciary 303 Furnishing  copies  of  proceedings. 

87  Judiciary 304 A.ssistint  sleuoKiuphcrs. 

88  Ckjunty 12 County     charge;     stenographers' 

compensation. 

♦89         County 170 1 

Judiciary 101,  156,  159,     Appellate  division  clerks. 

264.  280.  281  J 
00         Judidary 251 Clerks  in  New  York  county. 

91  Judiciary 169.  199,  365. 

866 Criers  of  courts  of  record. 

92  Judldaiy 406 Sheriff  or  constable  as  crier. 

93  Judidary 30 Seals  of  former  courts. 

94  Judidary 167,  200,  381, 

386 Interpreters  in  Kings  and  Queens 

counties. 

♦95  pt.  Judidary 168,  200 Attendants  in  Kings,  Queens  and 

Richmond  counties. 

♦96        Judiciary 230,  349,  351, 

354 Duties   of   attendants   in    "Kings, 

Queens  and  Richmond  counties. 

♦97        Judidary 160.  170,  201. 

231—233  279 

403,  405*. . .  .*  Court  officers  in  certain  counti&s. 
98         Judidary 343 Attendants  in  certain  counties. 


83.  All  except  fourth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Fttxxdure,  section  1323a. 

89.  See  County  Law,  section  169,  instead  of  section  170. 

05.  Part  relating  to  8urrog^te  \k  repealed  by  act  amending  Code  of  Civil 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

9&-97.  See  also  Code  Civil  Procedure,  section  2512. — £o. 
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TABLB  3 


CODB 


Section 


Consolidated  Law 


Law 


Section 


Subjod 


99 

104 


Judldary. 
Judiciary. 


105        Judiciary. 


*106 

♦107 

112 

113 

114 
115 

116 
117 


Penal . . , 

MUltary. 
County. , 

Prison.  • 


Prison, 

Prison. 

Prison, 
Prison. 


119        avURlglits.... 


120 

♦121 

122 

123 

124 

*125 


*126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 
147 
148 

159 


Prison, 

County. 
Prison. 
Prison, 


Prison, 
Penal. 


Prison, 
Prison. 
Prison , 
Prison , 
Penal. 


Prison, 
prison . 
I^isou. 

Prison. 

Prison, 

• 

Ptison . 
Prison, 
Prison. 
Prison, 


Penal 


407 I>eputy  sheriff  must  attend  oourt. 

400 Sheriff  may  command  power  ot 

county. 

401 Certmcatlon  of  persons  reslstins 

mandate. 

2501* Refusal  to  assist  sheriff. 

321t Governor  may  order  out  militia. 

240 Support  of  poor  prisoners. 

340 Charces  by  sheriff  for  food  pro- 
hibited. 

841  .••••••..  Giatuities  to  sheriff  prohibited. 

342 Rates  of  charges  a«Llnst  persona 

arrested. 

343 Prisoner  kept  in  house. 

344 Charsas  for  rent  in  prison  pro- 
hibited. 

22 Privilege  of  officers  and  prisoners 

from  arrest. 

430 JaU  in  New  York  dty. 

90 County  Jails. 

847 Either  of  several  Jails  may  be  used. 

345. Civil  and  criminal  prisoners  to  be 

kept  separate. 

346 Males   and   females  to  be  kept 

separate. 

1876 Violation   by    sheriff   of   certain 

provisions  relating  to  pris- 
oners. 

848 Jail  physician. 

355 Removal  of  sick  prisoner. 

849 Sale  of  liquor  in  jail. 

350 Permit  to  bring  liquor  Into  Jail. 

1791 Penalty  for  bringing  liquor  into 

jail. 

351 Designation  when  Jan  unfit. 

352 Annulment  of  designation. 

353 Designation  of  Jail  in  contiguous 

county. 

354 Removal  of  prisoners  In  case  of 

fire. 

356 Certain  officers  may  make  designa- 
tion of  Jails. 

357 JaU  liberties. 

358 JaU  liberties. 

359 Laying  out  JaU  liberties. 

360 liesolution  establishing  JaU  ilbtr- 

ties  to  be  posted. 

1830 Connivance  at  escape  by  sheriff. 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.   1808.  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1909,  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Pena!  Law,  section  1876| 
Instead  of  section  1876.    Section  1875  embodies  the  whole  or  this  section. 

126.  Except  part  relating  to  county  of  New  York  repealed  by  Prison  Law. 
For  remainder  of  section  see  Greater  New  York  Charter.-^£ow 

xiv 


TABLE  2 


Code 


Section 


GcyNBOLZDATED   LaW 


Subject 


183  County 

1«3        County 

184  County 

185  County 

186  County 

187  County 

188  County 

189  County 

193         Judiciary 

196  Judiciary 

197  Judiciary 

198  Judiciary 

*199        JudicUry 

200  Judiciary 

201  Judiciary 

202  Judiciary 

203  County 

Judiciary 

•209         Judiciary 

210  Judidary 

211  Judiciary 

312  Executive 

Judiciary 

313  Executive....* 

214  Judiciary 

215  Judidary 

216  Judiciary 

219         Judiciary 

830  pt.  Judidaiy 

321        Judiciary 

'22       Judidary 

333        Judidary 


195 Proceeding  whan  new  sheriff 

sumes  ottice. 

196 Powers  of  former  slioriff. 

195 Duties  of  former  fciurifl  when  new 

sherifT  assumts  oflito. 
105 Former  sheriff  to  execute  instru- 
ment of  dp 'i  very. 
195 Former  sherifT  to  execute  certain 

proce-ss. 
195 Return  of  new  stierifl  to  certain 

orders. 
195 Proce«'din^s  on  npslect  or  refusal 

of  former  shrrilf. 

195 Person  performiiiK  duties  of  sheilfT, 

51,  53 Court  of  appetil.^;  rules. 

54 Court  of  appeals;  tcnni. 

64 Court  of  appeals;  terms 

57 Court  of  apj)eaU;  api>ointment  c! 

officers. 

62.  256 Court  of  appeals;  clerk. 

267,  2.'>8 Court  of  appeals;  deputy  clerk. 

267,  268 Court  of  appeals;  clerk, 

^,  259,  262..  Court  of  appeals;  judges'  clerks. 

c|  } Court  of  appeals;  judses*  ofllce.<?. 

800 State  reporter;  reporter  of  court 

of  ap   «.'.  's. 
60,  61,  431.. .   State  reporler:  duty. 
433 Publicutiuti  of  reports  of  court  of 

appeals. 
31    \  fCoijyri^ht  of  reports  of  court  of 

4^i5  i I      appeals. 

32. Distribiiiioti  of  reports  of  court  of 

appeaN. 
432 Unreported  dcci;»ion$  of  court  of 

appealh. 

432 State  reporter;  expiration  of  lerm. 

256,434 Unreported  opinions  of   court    of 

appeals. 

70 Appellate  division;  dei)artmenf  s. 

71.  72,  77,  81, 

82,  o5,  90. .   Appellate  division;     organization, 

location  and  powers. 
101.  106,  109. 
111,267,268, 
370.  271,307, 

447 Appellate  division;  rlerks,  attend- 
ants and  stoii<)*:rapn("><. 
73 Appellate   flixi^^iun;    ie\ocation  o( 

ueMKnations. 
72 Appellate  division,  designations  to 

be  filed. 


199.  The  words,  *'  aod  the  trustees  must  assicn  liirh  suitahle  rooms  therelfc 
UfT  that  purpoae."  are  covered  by  Public  Buildings  Law,  .^oction  A. 

209.  This  section  repealed  by  Judiciary  Law,  because  covered  by  Judlclari 
lAw,  icctioa  430.— Ko. 

S? 


TABLE  2 


C  DB 


Section 


C0N8OLIDATED  Law 


Iaw 


Section 


Subject 


225 

226 


22s 


Judiciary 78 Appellate  division;  tenns. 

Sfdiclary* 79  }  I  Appellate  division:  appointment  of 

State  Finance*. ;  4fl  J 1      terms. 


Judiciary 80 Appellate  division;  associate  jus- 
tice to  preside  In  certain  cases. 

229  pt.  Judiciary 148 Holding  special  and  trial  terms. 

2:)0        Judiciary 81 Appellate  division;  Justices  neoes- 

sary  to  a  decision. 

«232        Judiciary 84,    96,   148- 

150,  264. . .  Supreme   court;   appointment    of 
terms. 
233        Executive 33    1  |  Supreme^cojfft;  publication  of  ap- 


pointments. 


State  Finance. .  46    J             ( 
834        Judiciary 79, 153 Extraordinary  terms  of  appellate 

division  and  supreme  court. 
236 pt.  Judiciary......  155 Supreme   court  Justices   In   Erie 

county. 

237  Judiciary 86 Designation   of   trial   Justices   to 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 

239  T>t.  Judiciary 148.  276,  364, 

*[241j  404 Special  terms  at  cliambers. 

242  Judiciary 89,  264,  342, 

402 Appellate  division;  officers  attend 

243  Judiciaiy 342,  402 Fees  of  officers  attending  term  ot 

appellate  division. 

244  Judiciary 00 Supreme  court  reporter:  appoint- 

ment. 

245  Judiciary 01 Supreme  court   reporter;   special 

meeting  for  appointment. 

246  Judiciary 02,  264.  437, 

439-441 . . .  Supreme  court  reporter:  duties. 

247  Judiciary 442,  443 Supreme  court  reporter;  publlca 

tion  of  reports. 

248  Judiciary 264,438 Papers  for  use  of  supreme  court 

reporter. 

240  Executive 31.  32  \  I  Supreme  court  reporter  oopyrigbt 

Judiciary 444      /•••'!     of  report.s. 

250        Judiciary 445 Supreme  court  reporter:  compen- 
sation. 

254  Judiciary 161,  300,  316.  Stenographers  in  Kings  ountv. 

255  Judiciary 812 As.sistant  stenographer  in   Kings 

county. 

256  Judiciary 161,  309 Stenographers  in  second  and  ninth 

districts;  appointment. 

232.  The  Ia.«?t  three  sentences  of  section  232,  relating  to  seals  for  the  apoel- 
;ate  division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
T^w,  section  2S,  which  continues  the  seals  of  all  courts  of  record,  and  section 
29,  which  Provides  for  replacing  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  r<>pealed  by  the  Judiciary  Law,  section  800^ 
but  does  not  seem  to  have  been  tran.sferred  to  the  Judiciary  or  any  other  law. 
FtovIfilOQSof  this  section  probably  covered  by  Code  Civ.  Pro.,  eectioo  712,-^JStk 

xvi 


TABLE  2 


257        Judiciary 

238        Judiciary 

259  Judiciary 

260  Judiciary 

202        Judiciary 

334        Penal 

355  pt.  Judiciary 

356  County 

Judiciary 

357  Judiciary 

♦358        County 

Judiciary 

359        Judiciary 

♦360  pt.  Judiciary 

361         Judiciary 

*432pt.  Gen.     Corpora- 
tion. 

450  pt.  Domestic  Rela- 
tions  

548        Civil  Rights.... 
565        avil  Rights.... 

716  pi.  (kaaenl  Corpo- 
ration....... 

744        Ooonty. ....... 

State  Finance.  • 
746pt.  Banking 

752pt.  Banlring 

851         Peiial 

860        ayfl  Rights.... 

863  CiTii  Rights.... 

864  avfl  Rights.... 


816 Stoographers  in  second  and  ninth 

districts*  salaries 
161,  800,  813.  Stenograpliers  for  certain  judicia 

districts;  appointment  and  sa<- 

aries. 
818 Stenographers  In  certain  .  adidai 

districts;  payment  of  salaries. 
164,814 Stenographers  in  certain  judicial 

districts;  expenses. 

162, 168 Temporary  stenographers. 

1634 Misconduct  of  interpreters  in  New 

York  city. 

190.  101 Terms  of  county  court. 

240  I  f  Appointment  of  terms  of  county 

192  f I     court. 

533.  541 Jurors  for  county  court. 

l^  ] County  court  stenographers. 

196.  197,  285, 

318,319...  County    court    stenographers    in 
Kings  and  Queens  counties. 
198, 382-385.  County     court     interpreters     in 

Kings  county. 

197,  818,  319.  County    court    stenographers    in 

certain  counties. 
16 l^esignation   by   foreign   corpora- 
tion of  person  upon  whom  to 
serve  papers. 

51 Married  woman's  property. 

23 Arrest  in  civil  proceeding. 

24 Privilege  from  arrest  of  officers  oS 

courts. 

243 Certain   receivers  can  hold   real 

property. 

240  I  r  Supervision  of  court   fimds   by 

4      f \     state  comptroller. 

44 Depositories  of  court  funds  to  give 

bonds  and  pay  interest. 

45 Depositories  of  court  funds  to  keep 

books  of  account. 

1622 Swearing  falsely  in  any  form,  per- 
jury. 

25 Witness  exempt  from  arrest. 

25,  26 Certain  arrests  void. 

26 Liability  of  slierifT  for  making  ar- 
rest of  exempt  person. 


35&  This  section  only  partly  repealed  by  County  Law,  section  260  and 
fndidary  Law,  section  800;  but  the  whole  of  this  section  has  been  embodied 
in  Countv  Law,  section  12  and  Judiciary  Law.  section  197. 

860.  Rut  relating  to  surrogate  rgsealed  by  act  amending  Code  of  Civil 
Procedure  generally.    See  Code  Civ.  Pro.,  section  2513a. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  service,  as 
eridenoe,  formeny  a  part  of  subd.  2  or  this  section,  see  Code  Civ,  Pro.«  section 
931a,  wfaidi  warn  added  by  U  1900,  ch.  65.'£d. 
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Code 


Section 


CONSOUDATED  LaW 


Lav 


Section 


Subject 


«961pt.  Ck>iint7 161 

Judiciary.  •...•  255 

Penal •   lS7o 

Public  Officers.  66 
Judiciary. .....  83 . . 


977  pt. 

1007  pt. 

1027 
1028 
1029 

1030 
1031 
1032 

1033 
1034 

1035 
1036 

1037 

103S 

1039 


1040 
1041 


1042 

1043 
1044 
1045 

1046 

1047 
1048 
1040 

lor>o 

1001 


10.->2 
1063 

10/14 
1055  pt. 


Judiciary 305. 


Judiciary. 
Judiciary. 
Judiciary. 


502. 
502. 
503. 


Judiciary. 
Judiciary. 
Judiciary. 


546 

547.  546. 
550 


Judiciary. 
Judiciary. 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 


590,  600,  680, 

687 

500 

601 


505 

508 

509-513. 


Judiciary 606. 

Judiciary 507. 

Code  Crlm.  Pro.  229. 


Judiciary 513,  528.  543. 

545....... 

.Tudiclary 514 

Judiciary 26,  616 

Judiciary 516 


Judiciary 517. 


Judiciary 518-520 , 

Judiciary 536 

Judiciary 504. . . . 


Jndir  iary 521.  522. 

Judiciary 02'6 


Judiciary 524. 

Judiciary 525. 

Judiciary 526. 

Judiciary 537. 


Offlcnrs  to  search  lUes  and  zoake 
itdLtmcnpts. 

Power  of  appellate  division  as  to 

calendars. 
Apportionment  of  stenographers' 

{aUaries. 
Qualifications  of  trial  jurors. 
Uuaiilications  of  trial  Jurors. 
Certain  public  oflicers  disqualified 

to  serve  a.s  jurors. 
Exemption  from  jur^  duty. 
I'ividencp  of  exemption. 
Discharge,  wlien  not  qualified  or 

exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified 

Jury  lists. 

Names  to  be  taken  from  assess- 
ment roils. 

Duplicate  jurj'  lists  to  be  made 
and  tiliH], 

County  clerk  to  make  and  deposit 
ballot  *!. 

County  clerk  to  destroy  old  ballots 
and  notify  town  clerk  in  case  of 
failure  to  ix^oeive  jury  lists. 

Jurors  to  serve  three  years. 

Application  of  provisions  to  cities. 

Drawing  grand  jurors  in  Albany 
county*. 

Drawing  of  jurors. 
Notice  of  drawing. 
Officers  to  at  tendf  drawing. 
Officers  to  attend  on  adjourned 

day. 
Certain    officers    required    to    be 

present  at  drawing. 
Mode  of  drawing. 
Sheriff  must  notify  jurors. 
Jury  lists  must  be  furnished  appll. 

cants. 
Matter  of  keeping  jurors*  names. 
Jurors  who  have  .servc<i  must  be 

drav.'u   again   when   other  ii^ta 

exhausted. 
Third  jury  box. 
Destruction  of  old  ballots  in  third 

box. 
Drawing  from  tliird  box. 
Slieritr  must   notify  jurors  from 

third  box. 


061.  See  Penal  Law,  section  1874,  instead  of  section  1675  -<-Eo. 
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TABLE  2 


•f 

Code 

Consolidated  Law 

■ 

Subject 

Section 

Law 

Section 

1057 

105S 

1059 

1060 

1061 

1062 

1072 
1073 
1074 

1075 
1076 

1077 

1078 

1079 

1080 

1081 
1082 

1083 
1084 
108.5 
1086 
1087 

1088 

1080 

1090 

1091 
1003 

♦1093 
1094 

1095 

1096 


Judid»ry 527 Drawin?  of  additional  Jurorfl. 

Judiciary 529,  530 Proceedings  on  drawing  additional 

jurors. 

Judiciary 513.  528.  543,  .        .     ,,.  .       ,  , 

545,  565. . .  Drawing  of  additional  jurors. 

Judiciary 531,532,538.   Additional   jurors   drawn   during 

•     term. 
Judiciary 539,  542 Attendance   of  jurors  at   county 

court. 
Judiciary 535 Powers  of  deputy  county  clerk  as 

to  jurors. 
Judiciary 690,  680 Application  of  provisions  to  New 

York  and  Kings  counties. 

Judiciary '.  551 Fine  of  juror  for  nonat tendance. 

Judiciary 552,  553 Fine  of  Juror  for  nonat  tendance. 

Judiciary 554 Fine   for  nonat  tendance  at   trial 

term. 

Judiciary 555,  556 Duty  of  clerk  and  sheriff. 

Judiciary 567 Proceedings    on    order    to    show 

cause. 
Judiciary. .....  559 Discontinuance     of     proceedings 


ae^inst  delinquent  juror, 
pplic 


Judiciary 690,  680 Application  of  pro\isions  to  New 

xork  and  Kings  counties. 
Judiciary 508... "> Qualification  of  trial  juror;  New 

York. 
Judiciary 500 Quali/ication  of  trial  Juror;  New 

York. 

Judiciary 635 Persons  exempt  in  New  York. 

Judiciary 636 Evidence   of  exemption   in   New 

York. 

Judiciary. .....  637 Duty  of  military  officers. 

Judiciary. 649,  641-644.   Jury  year. 

Judiciary 630,  647 Jurors  excused  in  New  York. 

Judiciary. 608,  616,  631.  Jurors  excused  in  New  York. 

Judidary 632,  633 Duty  of  juror  applying  to  be  <»x- 

cused. 
Judiciary 645 Service  in  court  not  of  record  as 

an  excuse. 
Judidary. .....  634 Clerk  to  make  return  to  commis- 

sloncT  after  term. 

JudicUiy 591t  503,  595, 

601, 638, 640  Duty    of    commis-sioner    in    New 

York. 

Judiciary 503,  594 Assistants  to  commissioner. 

JudidAry 602 Public  oHicers  must  aid  commis- 
sioner. 

Judiciary 800 Expenses  of  commis.sioner's  office. 

Judidary 597,  030 rre])aration   of  lists  of  jurors  in 

New  York. 
Judiciary 603 Failure  to  testify  as  to  liability  tt 

servp. 
Judiciary 604 Comniissionpr  to  return  the  list* 

to  county  clerk. 


1093 
•eptioQ  1. 


This  section  is  omitted  because  superseded  by  L.  1901,  ch.  602; 
— Ed. 


TABLE  2 


Cope 


Action 


CONBOIJDATBD   LaW 


1097 

1 098 
1099 
1100 
1101 

1102 


1103 

J 104 

1105 
1106 
U07 

1108 

1109 
1110 

nil 

1112 
1113 
1117 
1118 

1119 
1120 

1121 

1122 
1123 
1124 

112r> 
1126 

1127 
1128 
1129 
11.10 
1131 

1132 

1133 


Law 


Section 


Subject 


Judiciary 

Judiciary." 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal 

Judiciary 

Penal 

Penal 

Penal 

IVnal 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Juriiciary 

Judiciary 

Judiciary 

Judiciary 


606,  607 Commissioner  to  make  and  deposit 

ballots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 Notice  of  drawing. 

613 Officers   attending   on   adjourned 

day. 

614 Jui7  must  not  be  drawn  on  ad- 
journed day  unless  officers  at- 
tend. 

615,617 Mode  of  drawing  jurors  in  New 

Yorlc. 

618 Drawing  where  term  consists  o| 

parts. 

623 Commissioner  to  notify  jurors. 

619,  624,  625.   Commissioner  to  notify  jurors. 

628,  629 Proceedings  when  less  than  ma- 
jority of  persons  drawn  are 
notifiefl. 

621,  622,  626, 
627 Drawing  of  additional  jurors. 

646,  649 Fine  for  non-attendance. 

648 Arrest  for  failure  to  attend. 

800* Jurors  for  district  courts. 

605,  609,  620.   Sheriff's  jury. 

650--6o9 K  emit  t  ing  and  enforcing  jury  fines. 

660-663 Uncollected  fines. 

664 Commissioner  to  receive  fines  and 

account  therefor. 

665-667 Corporation  counsel  to  prosecute. 

1232 Penalty  for  physician  giving  false 

certificate. 

596 Persons  required  to  furnish  In- 
formation. 

1235 Bribery  of  officer  by  juror. 

1235 Officer  accepting  bribes. 

1235 Penalty    for   concealing   offer  to 

take  bribe. 

1233 False  swearing,  perjury. 

686 Qualification  of  jurors  in  Kln^ 

county. 

720 Exemption  in  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,719 Return  by  clerk  after  adjourn- 
ment of  term. 

681.  688-690, 

723 Selection  of  trial  jurors. 

682,683 Commissioner  to  collect  fees  for 

county. 


nil.  Tills  section  is  omitted  because  covered  by  Municipal  Court  act 
IL.  1902,  ch.  580,  section  233).— -Ed. 


TABLE  2 


Code 


CoNsouPATED  Law 


Section 


Lft\v 


Section 


Subject 


♦1 134        Judiciary 800* Expea<3es  of  commissioner. 

1 135  Judiciary 091,  692 Selection  of  jurors. 

1136  Judiciary 693,  694 Commissioner    to   publish    notice 

of  list. 
Ii:i7         Judiciary 605 Commissioner  to  i)repare  list  and 

file  transcript. 
1  i:i8         Judiciary 696,  698 Supplemental  lists. 

1 139  Judiciary 697 Comniis.sioner  to  make  and  deposit 

ballots. 

1 140  Judiciary 699,  700 Officers  to  attend  drawing. 

1141  Judiciary 701 Proceedings  preliminary  to  di  jiw^- 

ing. 

1 142  Judiciary 702 Mode  of  drawing. 

1 143  Judiciary 703 Certificate  to  be  made  and  boxes 

1144  ^Judiciary 704 Subsequent  drawings. 

1145'  Judiciary 705 Proceedings  when  first  box  ex- 
hausted. 

1 146  Judiciary 706,  709 Commissioner  to  notify  juror, 

1 147  Judiciary 710,  717,  725 .   Notification  of  jurors. 

1148  Judiciary 711 Commissioner  to  make  return  of 

jurors  notified. 

1149  Judiciary 707,  712 Additional  jurors. 

1150  Judiciary 708,  713 Jurors  in  certain  .special  proceed- 

ings. 

•1151         Judiciary 26* Compensation  to  judges  attending 

drawing. 
i  152         Judiciary 724 Fine  for  non-attendance. 

1163  Judiciary 726 Arrest  for  non-attendance. 

1164  Judiciary 727-729 Commissioner     to    notify    jurors 

fined  to  appear . 

1155  Judiciary 730,  731 Commissioner  to  collect  jury  fines. 

1156  Judiciary 732-735 Fines  not  collected  to  be  docketed. 

1157  Judiciary 736 Discharge     of    lien     created     by 

docket. 

1158  Penal 1234 Commissioner      omitting     name; 

felony. 

1159  Penal 1234 Commi.ssioner's       wilful    neglect; 

misdemeanor. 

1160  Penal 1236 False  information:   misdemeanor. 

1161  Penal 12.32 Physician  giving  false  ceriiticate. 

1162  Judiciary. 684,  683 Commissioner  to  report  and  pay 

over  money. 
1190pt.    (Mvil  Rights 12 Alien  not  entitled  to  special  iurv. 

1192  Civil  Rights. .. .   14 Jurors   not    to   be   questioned   lor 

verdicts. 

1193  Penal 375 Penalty  when  juror  takes  gift. 

1194  Penal 377 Penalty  for  embracery. 

1196  Judiciary 559 Fine  of  trial  juror  for  non-attend- 
ance ill  special  proceeding. 

1196         Judiciary 560 Fine  for  neglect  or  misconduct  ol 

officer  in  char^  of  jury  from 
special  procee<ling. 

1134.  This  sectidn  is  omitted  because  superseded  by  L.  19)2.  ch.  564, 
8M!tion  6. 

1 151.  The  first  .sentence  of  this  section  is  omitted  i^xawse  superseded  by 
the  Ust  amendment  of  the  section. — F.d. 
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TABLE  2 


;  Code 


Section 


CONSOUDATED  LaW 


Law 


Action 


Babject 


1197 

Judiciary 

1198 

Judiciary 

1199 
1206 

Judiciary 

l)om.   Reiations 

1268 

Debtor  ft  Cred'r 

1273  pt. 

Dom.  Helatloiu 

1737 

Lien 

1738 

Lien , , , 

11739 

Lien 

1740 

Lien 

1741 
1761 

Lien 

l3om.  Relations 

1781 

Gen.  Corp 

1782 
1783 

On.  Corp 

(Jen.  <'orp 

1784 

Clen.  Corp 

1785 
1786 
17S7 
1788 

Cten.  Torp 

(Jen.  Corp 

den.  Corp 

(Jen.  Corp. ,, ., 

1789 

Oen.  Corp 

1790 

Gen.  Corp 

1791 

Gen.  Corp 

1792 
1793 

f ien.  Corp 

Gen.  Corp. ... . 

1794 
1795 

(Jen.  Corp 

Gen.  Corp 

561. 
562. 


568,  564. 
51 


160, 
51.. 


206. 
207. 

208. 

209. 

210, 
8... 


90. 


91 


100. 


101 

102 

1(W 

104,  100. 


105. 

109. 

110. 

111. 
112. 

113, 
114. 


1796         Gen.  Corp 115. 


1797         Gen.  Corp 


130, 


1798        CJen.  Corp, 


131 


1799  Gen.  Corp 182. 

1800  Oen.  Corp 138. 


Notice  of  fine  In  special  proceed- 
ing. 

Special  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remifinion  of  fine. 

Judgment  for  or  against  married 
woman. 

Discharge  of  bankrupt  from  Judg- 
ment. 

Confession  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclose  lien  on  chattel. 

Warrant  to  seize  chattel  and  pro- 
ceedings tliereupon. 

Judgment  in  action  to  forecioso 
lien  on  chattel. 

Action  to  foreclose  lien  on  Chattel 
in  Inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul- 
tery. 

Action  against  ofl^lcers  of  corpo- 
ration for  misconduct. 

Whrt  may  brin?  such  an  action. 

Visitatoiial  power  over  corpora- 
tion. 

Action  by  Judgment-creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  re- 
ceiver. 

Powers  and  duties  of  temporary 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  officers 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corpoiation  when  legisla- 
ture directs. 

Action  by  attorney-general  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  leave  to 
commence  action. 

Jury  triaL 
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TABLE  2 


Code 


Section 


CON8OU0AT£D   LaW 


Law 


Section 


Subject 


ISOI        Gen.  Corp 134, 


1802 
1803 

1804 

ISOo 
1806 

1807 
1808 


Gen.  Corp 

Gen.  Corp 

Gen.  C'orp 


136 

300 


Gen.  Corp 
Gen.  Corp 

Gen.  Corp , 
Gen.  Corp, 


301. 
302. 


30:{. 
304 


1809  pt.   Gen.  Corp 305 


1810 
1811 

1812  pt. 

1813  pt. 
1843 

IS59 

1868 

1909 

1910 
1911 

1912 
1M2 
1044 
1066  pi. 

1967 

196S 

2149 

2150 
2151 
2152 

2153 

2154 

2155 

2156 

U47 


Gen.  Corp 306. 

Gen.  Cori> 307, 


Gen.  Corp 

iien.  Corn 

J)e<-e(l.  Instate.. 


308 

101 


I)cce<!.  Estate..  102. 
Beced.  Kstate. .  28., 
Pers.  Property.    41.. 


Pers.  Property. 
Gen.  BuMne.sH. . 

Pers.  Property. 
Debtor  &(re<rr 
Debtor  &  Cred'r 
County 


41., 
375. 


41 

230.  231, 
2;i2,  233. 
201 


County 201 

County 201 

Debtor  ^  Cred*r  60. 


Debtor  &  Cred'r 
Debtor  ^  Cted'r 
l^btor  &  CredV 


62 

53 


Debtor  &Cred*r  54, 
Debtor  &  rred*r  55. 
Debtor  A  Cred'r 
Debtor  ACred'r  57. 


Ov  «•»•«••••• 


Debtor  A  Cred'r  58 


Injunction  and  receiver  in  final 

juilgnicut. 
Temporary  iiuunction. 
Filing  an(l  puDlisIiinR  judgment. 
Certain     corporations     excepted 

from  ceritim  provisions. 
Testimony  of  omtvr.s  and  agents. 
Injunction  staying  action  in  cer- 
tain casfH. 
Proving  claims  of  creditors. 
Action  by  attorney-general  again.st 

corporations  or  officors. 
Requisites  of  injunction  in  certain 

cases. 
Appointment  of  receivers. 
Judicial  suspen.sion  or  removal  of 

officer  of  corporation. 
Application  of  last  tliree  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

deatli  of  decedent. 
Liability    of    heirs    and    devisees 

where  will  provides  for  debts. 
Acfiotrby  cliild  born  after  making 

a  will  or  by  sub.scribing  witnoNki. 
Hight.s  of  tran.sforee  of  claim  or 

(leniand. 
Tran.sfor  of  claim. 
Transfer   of   cause  of  a,ction   for 

usury. 
Assignment  of  judgment. 
Compositions  by  joint  debtors. 
Conipo.Hltions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's    discharge;    who    may 

be  disK'harged. 
In.sol vent's  <IiMharge;  application. 
Insolvent's  (li-scharKc;  ])etition. 
Insolvent's   dlschurKe;    con.senf   of 

creditors. 
Insolvent's  discharge;   consent   of 

representative  or  tr\istee. 
Insolvent's   discharge;   consent   of 

corporation. 
In.solvent's  discharge;   con.-^ent   Of 

partuershii). 
Insolvent's     rllscfiarge;     effect     of 

con.s<»nt  where  petitioner  is  joint 

debH)r. 
Insolvent '.s  discharge j  consent  ttl 

purcha.ser  of  debt. 


zxiU 


TABLE  2 


Code 


Section 


CONSOUDATED  L.VW 


Law 


Section 


Subject 


2158  Debtor  &  Cred'r  59 Insolvent's  discharces  oonfientlng 

creditor    must    relinquish    se- 
curity. 

2159  Debtor  &  Cred'r  60 Insolvent's     discharge;      penalty 

when  creditor  swears  falsely. 

2160  Debtor  &  C'rcd'r  61 Insolvent's  discharge;  affidavit  of 

consenting  creditor 

2161  Debtor  &  Cred'r  62 Insolvents     discharge;     non-resi- 

dent creditor  to  annex  accounts, 

2162  Debtor  &  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

^  .  affidavit. 

2164  Debtor  &  Cred'r  65 Insolvent's    discharge;    order    to 

^  .  sliow  cause. 

2165  Debtor  &  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2166  Debtor  &  Cred'r  67 Insolvent's  dLscliarge;  hearing. 

2167  Debtor  A  (Yed'r  68 Insolvent's      discharge;      putting 

cause  on  calendar. 

2168  Debtor  &  Cred'r  69 Insolvent's  discharge;  filing  sped- 

flcations    and   demanding  jury 
trial. 

2169  Debtor  &  Cred'r  70 Insolvent's     discharge;     opposing 

creditor  to  file  proofs. 

2170  Debtor  <fe  Cred'r  71 Insolvent's  discharge;  proceedings 

V  if  jurors  do  not  agree. 

2171  Debtor  &  Cred'r  72 Insolvent's     discharge;     non-resi- 

dent wife. 

2172  Debtor  &  Cred'r  73 In.solveni's    discharge;    examina- 

tion of  insolvent. 

2173  Debtor  &  Cred'r  74 Insolvent's  discharge;  discharge. 

2174  Deotor  &  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  &  Cred'r  76 Insolvent's  discharge;  assignment. 

2176  Debtor  6c  Cred'r  77 Insolvent's  disdmrge;  trustees. 

■2177  Debtor  A  Cred'r  78 Insolvent's  discharge;  effect  of  as- 
signment. 

2178  Debtor  A  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  A  Cred'r  80 Insolvent's    discharge;    order    to 

show   cause   where  trustee   re- 
fuses to  give  certificate. 

2180  Debtor  A  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  J)ebtor  A  Cred'r  82 Insolvent's    di.scharge;    recording 

papers. 

2182  Debtor  A  Cred'r  83 In.solvent's    discharge;    effect    of 

discharge. 

2183  Debtor  A  Cred'r  84 Insolvent's    discharge;    effect    of 

disrliarge. 

?184         Debtor  A  Cred'r  85 Iiisoivent's    dtscliarge;    effect    of 

discharge. 

21S5         Debtor  A  Cred'r  86 Insolvent's      discharge;      release 

from  imprisonment. 

tl86  Debtor  A  Cred'r  87 Insolvent's  discharge;  void  dis- 
charge. 

n87         Debtor  A  Cred'r  88 Insolvent's    discharge;    Invalidity 

may  be  proved* 
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TABLE  2 


Code  Cc-xsolidated  Law 


Section  I^w 


Section 


Subject 


2188  I>ebtor  A  Cred'r  100 Innolvent'B  exemption;  who  may 

be  exempted. 

2189  Debtor  A  Cred'r  101 Inaolvcnt's  exemption;  petition. 

2190.      Debtor  <!:  Cred'r  102 Insolvent's    exemption;    petition- 
er's schedule. 

2191  Debtor  &  Cred'r  103 Insolvent's    exemption;    petition- 

er's atfldavit. 

2192  Debtor  dc  Cred*r  104 Insolvent's   exemption;   order   to 

show  cause. 
211^1        Debtor  &  Cred'r  105 Insolvent's  exemption;  Iiearin»f. 

2194  Debtor  &  Cred'r  106 Insolvent's     exemption;     assign- 

ment. 

2195  Debtor  Sc  Cred'r  107 In.««ol vent's  exemption;  disrhar^e. 

2196  Debtor  A  Cred'r  108 Insolvent's  exemption;  recording 

papers. 

2197  Debtor  &  Cred'r  109 Insolvent's  exemption;  relea.so. 

2198  Debtor  &  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  affected. 

2199  Debtor  &  Cred'r  111 Insolvent's  exemption;   void  dis- 

chance 

2200  Debtor  A  Cred*r  120 Jud^rment      debtor's      discharge, 

who  may  be  discharged. 

2201  Debtor  A  Cred'r  121 Judgment  debtor's  discharge;  ap- 

plication. 

2202  Debtor  &  Cred'r  122 Judgment      debtor's      discharge, 

petition. 

2203  Debtor  &  Cred'r  123 Judgment      debtor's      discharge^ 

contents  of  petition. 

2204  Debtor  &  Cred'r  124 Judgment  debtor's  discharge;  affi- 

davit of  petitioner. 

2205  Debtor  A  Cred'r  125 Judgment      debtor's      diacliarge, 

notice  to  creditors. 

2206  Debtor  A  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  i>6 
made. 

2207  Debtor  &  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

220S        Debtor  A  Cred'r  128 Judgment      debtor's      discharge; 

hearing. 

2209  Debtor  4  Cred'r  129 Judgment      debtor's      disciiarge; 

adjournment. 

2210  Debtor  A  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjournr.iont. 

2211  Debtor  &  Cred'r  131 Judgment  debtor's  dijciiarge;  as- 

signment. 

2212  Debtor  A  Cred'r  132 Judgment      debtor's   discharge; 

discharge. 

*213        Debtor  &  Cred'r  133 Judgment      debtor's      di.schargo; 

petitioner's  property  still  liable 

2214  Debtor  A  Cred'r  134 Judgment      debtor's      discharge; 

new  execution. 

2215  Debtor  &  Cred'r  135 Judgment      debtor's      discharge; 

tnis'-ee 

2216  Debtor  A  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 
apply  for  discharge. 

2317        Debtor  A  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  appi]'. 

XXV 


TABLE  a 


Code 

Section 

2218 

2210 
2220 
2221 
2222 
222:j 
2224 

2225 
2226 
2227 
2228 

2220 

2230 
2266 
2267 
2268 
2260 

2270 
2271 
2272 
2273 
2274 

2275 
2276 
2277 
2278 


CONSOUDATED   LaW 


Law 


Section 


Subject 


Debtor  &  Cred'r  13S Judgment      debtor's      disclmrcip; 

dii<charge  of  debtors  to  state  or 
United  butea. 

rriHOti 300 Care  of  prUoner's  property;  ap- 
plication. 

Prldon 301 Care  of  pri^ner's  property;  who 

may  apply. 

Primn 302 Care  ol  priiK)npr*.s  property;  cred- 
itor miHt  rolin(|iiish  seciirlly. 

Prit^oii 303 Care  of  prisoner's  property:  iH^ti- 

tlon. 

Prison 304 Care  of  prisoner's  property;  copy 

of  sentence  uud  atliaavit. 

Pribou 305..., Care  of  pru>oncr's  property;  pro- 

ce€Miiiu5s  on  presentation  ol 
pai>ers. 

Prison ........  306 Care  of  prkoner's  pro|>ert  v;  pro- 
ceedings on  return  of  order. 

Prison 307 Care  of  prisoiKT's  property;  order 

appointing  trustee. 

Prison 308... Care  of  priwoners  property;  re- 
moval of  trnstee. 

PriKon 300 Care  of  privwiier'K  property;  dis- 
tribution of  property. 

Prison 400 Care  of  prisoner's  property;  prop- 
erty to  be  dtllverea  to  prisoner 
on  <Usdiarge. 

Prison 401 Care  of  prisoner's  property;  ap- 
plication ol  article. 

Judiciary 754 Contempt  proceedings;  applica- 
tion. 

Judiciary 755 Contempt   pro<'eedIngs;  summary 

punifinment. 

Judiciary 756 Contempt    proceedings;    warrant 

without  notice. 

Judiciary 757 Contempt    proceedinfs;   order   to 

show  cause  or  warrant  to  at- 
tach. 

Judiciary ,  758 Contempt  proceedings;   notice  to 

deiinquent  ofticer. 

Ju(ii(iarj'. .....  757 Contempt      proceedings;      order? 

granted  out  of  court. 

Judiciary 759 Contempt   proceedings;  contempt 

t>efore  referee. 

Judiciary 760-762 Contempt    nroceodiiigs;    effect   of 

order  una  warrant . 

Judiciary 763 Contempt     proceedings;    aflfidavit 

and  warrant  to  be  served  on 
accused. 

Judhiury 764 Coi\tempt  proceedings;  undertak- 
ing. 

Judiciary 765 Contempt  proceedings;  execution 

of  warrant. 

Judiciary 766 Contempt  Droceedlnjpi;  undertak- 
ing for  discharge. 

Judiciary 767 Contempt     proceedlmrs;     habeaa 

corpus. 


TABL0  2 


CODB 


Consolidated  Law 


Section 


Law 


Section 


Subjea 


8270  Judiciary 

2280  Judiciary 

2281  Judiciary 

2282  Judiciary 

2283  Judiciary 

2284  Judidary , 

228o  Judiciary 

2286  Judidary 

2287  Judiciary 

2288  Judiciary 

2289  Judiciary 

2290  Judiciary 

2201  Judidary 

2202  Judidary 

2203  Judiciary 

2204  Judiciary 

2295  Judidary 

2206  Judidary 

2207  Judiciary 

2298  Judiciary 

2299  Judiciary 

2300  Judidary 

3301  Judiciary 

2411  Cicn.  Corp 

2412  pt.  Gen.  Corp 

M13  pt.  Gen.  Corp 


7^ Contempt  proceedinxs;  sheriff  to 

file  uiulertaking. 

760 Contempt  proceedings;  interroica* 

lories. 

770 Contempt  proceedinKs:  final  order 

direcliiii?  punishment. 

771 Contempt     proceedinjcs;     punisti- 

meat    on    return    of       habeas 
corpus. 

772 Contempt     proceedings;     punish- 

mt*nt   on   return   of  order    to 
fjtiow'  cause. 

773 Contempt    proceedings;     amount 

of  line. 

774 Contempt   proceedings;  length  of 

imprisonment. 

775 Contempt  prooecdingji;  releajsc)  of 

ofTt  nler. 

776 Contempt  proceedings;  indictment 

of  ofTenaer. 

777 Contempt  proeeedings;  proceed- 
ings when  accused  does  not  ap- 
pear. 

778 Contempt  prooeedinK.s;  prosecu- 
tion of  undertaking. 

779 Contempt  proceedings;  prosecu- 
tion of  undertaking  in  name  of 
people. 

7S0 ,...  Contempt  proceedings:  slieriff  lia- 
ble for  taking  insufficient  sure- 
ties. 

781 Contempt  proceedings;  miscon- 
duct at  trial  term. 

700 Collection    of    fine;    schedule    of 

fines  imposed. 

701 Collection  of  fine;  warrant. 

791 Collection  of  fine;   warrant  when 

delinquent       non-resident      of 
•  county. 

792 Collection    of   fine;    execution    of 

warrant. 

703 Collection  of  fine;  return  of  war- 

,  rant. 

704 Collection  of  fine;  proceedings  if 

fine  not  collected. 

705 Collection    of    fine;    contents    of 

schedule  annexed  to  warrant. 

796 Collection     of     fine;     liability     of 

sherirr  for  onii».<ion  of  <iniv. 

707 Collection    of    line;    special    pr^j- 

visions  for  collection. 

60 Change  of  name;  by  corporation. 

61 ChauKe  of  name;  contents  of  peti- 
tion. 

02 Cluingc  of  name;  notice  of  pres- 
entation of  petition- 

xvvii 


TABLE  2 


Code 

Section 

♦2414 

*LM15 

2416 

*2117 

LM1«J 
2420 

2421 
2422 
242:* 

2424 
2425 
2426 

->: 

2428 
2429 
24:^0 


242/ 


Consolidated  Ijlw 


I^w 


Section 


Subject 


County. . . 
r.en.  Corp 
(Jon.  Cori) 


161 \ 

fi< / 

04 •••••••••• 


(len.  Corp 6.5. 


County. . . 
Kxooutivo 
Ju<liciary. 
(km.  Corp, 

« 

(Ion.  Corp 


(len.  Corp 
(ien.  Corp 
Gen.  Corp 


161 1 

:i4 \ 

*>"i4                       { 
170 


171-173, 


174, 


175. 


Gen.  Corp 

Gen.  Corp 

Cicn.  Corp 

den.  Corp 

den.  Corp 

( Icn.  Corp 

Gen.  Corp 


176,  17S,  181, 
182,  184... 


179 

180 

1K5-187 

ISS,  189 

190 

191,  192,  194. 
193 


2431  den.  Corp 177,  195. 


24.'U-a      den.  Corp.... 

24:n-b      den.  Corp 

3471  a      Public  OfBcers. 


277. 
268.. 
80.. 


Chance  of  name;  order  chansln^ 

nuiiie. 
CliauKO  of  name;  wlien  to  take 

effect. 
ChariKe  of  name;  substitution  of 

new  name  ifi  pending  action. 

Change  of  name;  reports  of  names 

chanced. 

Vohinfary  (l[.s«<olution  of  corpora- 
tion; grounds  for  pel  it  on. 

Vohintary  dis.soIuliou  of  corpora- 
lion;  petition  when  directors  or 
trustees  divided. 

Vohintary  di.s.soIntIon  of  corpora- 
tion; iwitent.s  of  petition. 

Voluntary  «iissoiutiori  of  corpora- 
tion; affidavit  to  i>c  annexed. 

Voluntary  dissolution  of  corpora- 
tion; presentation  of  petition, 
temporary  re<'eiver. 

Voluntary  di.s.solution  of  corpora 
tion;K)rder  to  be  pul>lisli;Hi. 

\oluniary  dis.solution  of  corpora 
tion;  .viervice  of  order. 

Voluntary  <iiKsolution  of  corpora 
tiofi;  heariM«r. 

Voluntary  dis.solution  of  corpora 
tion;  papers. 

Voluntary  dissolution  of  corpora- 
tion;  application  for  final  order. 

\oluntary  di.s.solnlion  of  corpora 
^  tion;  final  or»]er. 

Voluntary  dissohitjon  of  corpora- 
tion; certain  sales  and  transfers 
void. 

Voluntary  dissolution  of  corpora- 
tion; certain  corr>oration8  ex- 
cepted. 

Voluntary  dissolution  of  corpora- 
tion; comniis.sion.s  of  receiver. 

Vohintary  dissolution  of  corpora- 
tion; final  accountini:. 

Delivery  of  public  •  books  and 
paper.*?. 


2414.  Only  partly  repealed.  This  section  also  amendet!  bv  act  amending 
Code  of  Civil  Proi-edure  Kenerally»     Se<'  preserit  .section  2n4~ 

2415.  It  was  only  intended  to  repeal  this  settion  as  far  as  ft  related  to 
change  of  name  of  corporations.  .scp  present  .s'^tion  as  amended  by  act 
amending  tlie  Code  of  Civil  Procedure  iTtMicnil'y. 

2417.  Part  of  thi.s  section  was  uot  e\pic--ly  n-pcaled  bv  the  Consolidated 
Taws    but    was   made  a   portion   of  County    Liw.    .soctlon    161,   subd.    7 
Afterwards  the  who'e  section  was  e\pres>!y  rei»ealed  by  L.  1909,  ch.  417* 
— Kd 
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COOB 


CONSOUDATEO   LaW 


Section 

•   Law 

2529 

Judiciary 

2611 
2628 

Decedent  Est . . 
Decedent  Est . . 

2833 

Decedent  Est . . 

2634  pt 

.  Decedent  Est . . 

2660  pt 

.  Decedent  Est . . 

2694 

Decedent  Est . . 

2703 

Decedent  Est . . 

2704 

Decedent  Est . . 

2732 

Decedent  Est . . 

2733  pt 

2734 

3280 

3281 
3282 
3283 

.  Decedent  Est . . 
Decedent  Est . . 

Judiciary 

Public  (Jfflcers.. 
Public  Officers.. 
Public  Officers.. 
Judiciary 

3285 

County 

3286 

3289 

Public  Offlcent.. 
I*iiblic  Officers.. 

3290 

Execntivo 

3291 

Public  Officers.. 

3295 

State  Finance. . 

3303 

Judiciary 

3390 

Gen.  Corp 

Joint -.St  k.  A.ss'n 

3391 

Gen.  Corp 

3392 

Gen,  Corp 

3393 

Gen.  Corp 

3394 

Gen.  Corp 

3395 

Geiu  Corp 

3396 

Gen.  Corp . . . . , 

Section 


Sul]Ject 


23-25. 

46.... 


42., 
43.. 
103, 
47.. 
44., 
45.. 
98.. 


99..... 

100 

252  \ 

67 J 

67 

67 

256 


161 


70 

60 

84 

68 

46 

70  1 

« 

71 


72. 


72,  73 

75 

76 


3397        Gen.  Corp, 


330. 


Attorney  who  is  sorrogate'B  father 

or  son  prohibited  from  prao- 
ticlns  beiore  him. 

"What  wills  may  be  proved. 

Validity  of  purchase  notwithstand- 
ing aevi.<:e. 

Record  of  wills  in  county  clerk's 
office. 

County  clerk's  index  of  recorded 
wills. 

Action  against  husband  for  debts 
of  deceased  wife. 

Validity  and  effect  of  testamentary 
dispositions. 

Recording  will  found  in  another 
state  or  country. 

Authentication  of  papers  from  an- 
other state  or  country. 

Distribution  of  personal  property 
of  decedent. 

Advancements  of  personal  estates. 

Estates  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  of  public  officers. 
Clerk  of  court  of  appeals  must  ac- 
count for  fees. 
County  clerks  must  account  for 

fees. 
Arcountinsr  for  fees  generally. 
Fee  for  arl ministering  certaui  offi- 
cii! oaths  i>rohibited. 
Certain  searches  ordered  by  state 

officers  to  be  uratuitous. 
Allowance  of  additional  fees  and 

expenses. 
Comptroller  to  audit  and  pay  cer- 

tarn  fees  and  charges. 
Clerk's  fees  upon  naturalization. 
Sale  of  corporate  and  joint-stork 

association       real       property; 

method. 
Sale  of  corporate  real  properly; 

petition, 
ftile  of  corporate  real  property; 

hearinp. 
Sale  of  corporate  real  property; 

order  of  sale. 
Sale  of   forf»oratP  real  property; 

insolvent  corporations. 
Sale  of   corporate  real   propert\; 

service  of  notices. 
Sale  of   corporate   real  jiroperty; 

prjftice  in  cases  rot  provided 

for. 
Sale  of  corporate  real  property; 

time  title  takes  effect. 
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TABLE  2 


Cods 


Section 


C0N80UDAT£D   LaW 


Law 


Section 


Subject 


339ft         Lfen . » 40. Mechanics*  Uena;  construction. 

3309         Lien 41 Meohanicj)'  liens;  enforcement. 

3400  Lien.... 42.. Mecbanicji'  liens;    enloroement  of 

lien  for  public  improvement. 

3401  Lien 43 Mechanics*  liens;  action  In  court 

oi  record. 

3402  Lien 44 Mechanics*  Hens;  parties. 

3403  Lien • . .  45 Meclianlcs'  liens;  equities  to  be  de* 

termined. 

3404  lien.. 46 Mechanics   liens    action  in  court 

not  of  record. 

3405  lien 47.... Mechanics'  liens;  service  of  sum- 

mons. 

3400        Lien 48 Medutnics*   liens;   answer;   Judc- 

ment  by  default. 

3407  lien 49 Meclianlcs'  liens;  trial  and  Jude- 

ment. 

3408  Lien BO Mechanics'  dens;  exeoutipn. 

3409  Lien 51 Mechanics'  Hens;  appeals. 

3410  Lien &2 Meclianlcs'    iiens;    transcripts    of 

judgments. 

3411  Lien 53.... Mechaidcs'   liens;  costs  and   dis- 

bursements. 

3412  Lien 54 Mechanics'  liens;  judgment  in  case 

*    of  failure  to  establish  lien. 

3413  Lien 55 Mechanics'    liens;   payment    into 

court. 

3414  Lien 56 Mechanics'  liens;  preference  oirer 

contractors. 

3415  Lien 57 Mechanics'  iiens;  terms  of  Judg- 

ment. 

3416  Lien 58 Mechanics*  Hens;  Judgment  for  de- 

ficiency. 

3417  Lien 59 Mechanics'  liens;  vacating  lien. 

3418  Lien..... 00 Mechanics'     iie::s;    Judgment     In 

action  on  account  of  public  Im- 
provement. 

3419  Lien. 01 Mechanics'     liena;    Judgment     in 

action  to  foreclose  lien  on  prop- 
erty of  railroad. 

♦34190)Is)  Lfen 85 Lien  on  vesesl;  enforcement. 

342U         Lien 80 Lit-n   on    vessel;   application    for 

warrant. 

3421  Lien 87 lien  on  vessel ;  undertaking. 

3422  Lit-u SS Lien  on  vessel;  execution  of  war- 

rant. 

3423  Lien 89 Lien   on    vesser;  order   to   show 

can.so. 

3424  Llea 90 Lien  on  vessel;  notice  to  be  piU>- 

lislied  and  sorved. 

3425  Lien 91 Lien  on  vcss^-l ;  trial. 

3426  Lien 02 Lien  on  Visstl;  order  of  sale. 

3427  Lien 93 LI«'n  on  vi-^scl :  sale  and  proceeds. 

3428  Lien 94 Lien  on   vessel;  notice  of  dlstri- 

button. 

3419.  L.  1897.  Ch.  419,  which  added  lltles  III  and  IV  to  the  Code,  ended 
taid  title  III  with  section  3419  and  beean  title  lY  with  a  lectlon  84>9«^£d. 


TABLIE  2 


Code 

Section 

3429 

3-I3G 
3431 

3432 

3433 

3434 

3435 

3436 

3437 

3438 

3439 

8440 

3441 


Consolidated  LaW 


Law 


Section 


Sttl4«ol 


Lien 95 IJen  on  wsscl;  Hens  lor  which  no 

warrants  arp  i.s<iHMl. 

IJen 96 Li«?n  on  vessel ,  <'oiu»"stwl  claims. 

Uen 97 Li^'n  on  ve««f I ;  trial  of  issue«  and 

apix*..!. 

Lien 98 Lien    on    vessel ;    (list ri])utiou    of 

proceeils. 

Lien 99 Lieu  on   vessel ;  i)ayment   of  un- 

coniesie*!  claims. 

IJen 100 Lien    on    vessel;    jlislrihution    ot 

,    surplus. 

LMi 101 Lien   on    vessel :    application    for 

<iliK'hari;e  of  warrant. 

IJen 102 Lien    on    vessel ;    undertalving    to 

accompany  applh'ation. 

Uen 103 Lien  on  ve.ssel ;  discharKe  of  war- 
rant. 

IJen 104 Lien  on  vessel;  action  on  umler 

*    '  Ukine. 

Uen 165 Lfen  on  vessel;  costs  of  proceed- 
ings. 

IJen 106 Lien  on  ves.s<;l ;  slieriiT  must  return 

warrant. 

107 Lien  on  ve»s«'l;  discharge  of  lien 

before  l^ue  of  warrant 


TABLE  3 

(Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  of 

Parsons'  Code.] 

SHOWING  DISTRIBUTION  OF  SIiX:TI0N8  OF  THE  CODE  OF 
I'lVIL  PROCEDURE  IN  THE  CONSOLIDATED  L.\\VS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


.  Code 
Section 


Xaw 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Deposit oritts  of  court  funds  to  give  bonds  and 

pay  interest. 
752  pt.  45 Depositories  of  court  funds  to  keep  books  of 

account. 

CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

16  21 Imprisonment  for  nonpayment  of  money  un 

judgment  or  contract. 

1 19  22 Privileffe  of  officers  and  prisoners  from  arrest 

r»4H  23 Arrest  in  civii  proceeding. 

.')6r>  24 Privilege  from  arrest  of  officers  of  courts. 

S*M)  25 Witness  exenijit  from  arrest. 

563  2!),  26 Certain  arrests  void. 

564  26 Li4i])ility  of  .siierlff  for  making  arrest  of  exempt 

person. 

IMH)  pt.  12 Allen  not  <'ntitletl  to  si>ecial  jury. 

1192  14 Jurors  not  to  be  (]uestioned  for  >e:dicts. 

CODE  CRIMINAL  PROCEDURE 

1041  pt.  229 Drawing  grand  Jurors  in  .\lbany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals 

31  pt.  42 Supervisors  to  furnish  neees.saries  for  term  of 

county  court. 

H8  12 County  charge;  stenographers'  compensat ion. 

89  pt.  170(a) Sjiecial  dejiuty  clerks  in  tvrtain  counties. 

112  240 SupiM)rl  of  poor  prisoners, 

121  90(b) County  jails. 

liS2  ly/S Proceed uigs  when  new  sheriff  as.sumes  office. 

l.s;j  195 Powers  of  former  sheriff. 

(a)  See  County  Law,  section  169  iastead  of  section  170. 
^\))  See  alsc  section  1S3  of  County  Jaw. — Ed. 
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TABLE  8 


Oooe 
Section 

18i 

ISa 

186 
1^7 

189 
203  pt. 

3oG  pt. 

358  pt. 

744  pt. 

961  pt. 

19C9  pt. 

1967 

19CS 
2414  pt. 

2417  pt, 
3285 

Law 
Section 


Subject 


195 Duties   of   former   sheriff   when    new   sheriff 

assumes  office. 

195 former  sheriff  to  execute  instrument  of  de- 
livery. 

195 Former  sheriff  to  execute  certain  process. 

1J5 Return  of  new  sheriff  to  certain  orders. 

195 Proceedings  on  neglect  or  refusal  of  former 

sheriff. 

195 Person  performing  duties  of  slierifl. 

12 Supervisors  to  furnish  library  for  Judges  of 

court  of  appeals. 

240 Expense  of  publication  of  terms  of  county 

court  to  be  county  charge. 

12 Stenographers  of  county  court  to  be  paid  by 

county. 

240 Fees  of  county  clerks  for  certain  papers  fur- 
nished. 

161 Ck>unty  clerk  to  make  certain  searches  and 

transcripts. 

201 District  attorney  to  bring  action  on  certain 

forfeited  recognisances. 

201 District  attorney  to  pay  over  certain  moneys 

collected. 

201 District  attorney  to  render  certain  account. 

161 County  clerics  must  record  changes  in  corpora- 
tion names. 

161 County  clerks  must  report  names  changed. 

161 County  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW 

150 Discharge  of  bankrupt  from  judgment. 

230,  231  ComiKMitions  by  joint  debtors. 

232,  2;i3 Compositions  by  Joint  debtors. 

50-88 Discharge  of  insolvent  from  his  debts. 

100-111 Exemption  from  arrest  or  discharge  from  im- 
prisonment of  insolvent  debtor. 

120*138 lUscharge     of     imprisoned     judgment -debt  or 

from  imprisonmem. 

DECEDENT  ESTATE  LAW 

101 Liability  of  heirs  and  devisees  for  debt  of  de- 

c(4ent. 
102 Liability  of  heirs  and  devisees  where  will  pro- 

vide«  for  debts. 
28 Action  by  child  born  after  making  of  will,  or 

by  subscribing  witness. 

23-25 What  wills  may  be  prove<l 

46 Validity  of  purchase  notwith.standing  devise. 

42 s'  •  Hecord  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 

103 Action  against  husband  for  debts  of  deceased 

Wife. 

47 Validit  v  and  effect  of  testamentary  dispositions. 

44 Recording    will    found    In    another   state    or 

counirj'. 

zxziii 


1268 

1942 

1944 

214  h-2lS7 

218S-2199 

2200-2218 


1843 

1859 

1868 

2611 
2G28 
2633 
2634  pt. 
2060  pt. 

2694 
2703 
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Code 

Section 


Law 
Section 


Subject 


2704 

2732 
2783  pt. 
2734 


45 Authentication  of  paixrs  from  another  state  oi 

country. 

98 Distribution  of  personal  property  of  decedent. 

99 Advancements  of  i>er90Dal  estates 

100 Estates  of  marriecf  women. 


450  pt. 
120« 
i273  pt. 
'^761 


54  pt. 
A7  pt. 

JI12  pt. 

113 

S26pt. 

ft33  pt. 

249  pt. 

8417  pt. 
»290 


DOMESTIC  RELATIONS  LAW 

51 Married  woman's  property. 

51 Judgment  for  or  against  married  woman. 

51 Confession  of  judKment  by  married  woman. 

8* . ' Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW 

29. Record  of  terms  of  judges  of  courts  of  record. 

30 Copies  of  amendments  to  rule<<  for  adniLssiun  ol 

attorneys. 

31 Copyright  of  n^ports  of  court  of  appeals. 

32 Distribution  of  rei)orls  of  court  of  appeals. 

38 Publication  of  api^ointment  of  terms  of  appel- 
late revision. 
33 Publication  of  appointment   of  terms  of  ku- 

pre  me  court. 
?!,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  di\'1- 

sion  reports. 
JW Publication  by  secivtary  of  state  of  statement 

of  names  changed. 
^ Certain  searcJies  ordei"ed  by  state  officers  to  be 

p~atultous. 


•ftll 


432  pt. 

716  pt. 
»78l 

J7S2 
7783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792  .  . 

1793 

1794 


GENERAL  BUSINESS  LAW 
376.  i Transfer  of  cause  of  action  for  usury. 

GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  person 

uj>on  whom  to  .starve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  agaiast  ofhcers  of  corporation  for  ini»* 

conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

10^ Action  by  judgment-<'rediior  for  sequestration* 

101 Action  to  dlK.soIve  a  corporation. 

102 Action  to  di.s.solye  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  iHTmanent  receiver. 

105 Powers  and  (luties  of  temporary  recelrer. 

109, Officers  an/1  stockholders  may  be  made  portktt 

110 .Separate    actif>n    against    officers   and    stock- 

hoidern, 
111 ........ .    Procet'ilinfiw  in  such  actions. 

112 Distribution  vf  property  by  Judgment. 

113 Recovery  of  stocit  subscriptions. 
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Code 
Sectton 


Subject 


1795 
1796 

1797 

1798 

1799 

ISOO 
IMOl 
1802 
1803 
1804 

1805 
1806 
1807 
1808 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416 

2419 

2420 

2421 

2422 

2423 

2424 

2425 

2426 
2427 
2428 

2429 

2430 

Ml 


114. IJabillty  of  directors. and  stockholders. 

115 Cotutruction  of  provisions  relating  to  dissolu- 
tion and  enforcement  of  liability. 

130 Action  by  attorney -general  to  annul  corpora- 
tion when  legislature  directs. 

131 Action  by  attoniey-general  to  annul  corpora- 
tion by  leave  of  court. 

132 Notice  of  application  for  leave  to  commenc*: 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment, 

135 Temporary  injunction. 

136. .  • Filing  and  pubUBhing  Judgment. 

300 Certain    corporations   excepted    from   certain 

provitsiotis. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

306.  • 4»  Proving  claims  of  creditors. 

304., Action  by  attorney-general  against  corpora- 
tions or  officers. 

305 Hequisites  of  iiyunctlon  in  certain  cases. 

306 Appointment  or  receivers. 

307 Jualcial  suspension  or  removal  of  officer  of  cor- 
poration. 

308 Appiicatioa  of  last  three  sections. 

309 Misnomer  not  available. 

00 CSiange  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

65 Change  of  name;  substitution  of  new  name  in 

pending  action. 

170 Voluntary  dissolution  of  corporation;  grounds 

for  petition. 

171-173 Vohintarv  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

174 Voluntairy  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176,  178,  181, 

182,  184. . .  Voluntary  dissolution  of  corpomtion;  presenta- 
tion of  petition,  temporary  receiver. 

179 Voluntary  dissolution  of  corporation;  order  to 

be  publiAhed. 

180 Voluntary  dissolution  of  corporation;  service  of 

ortler. 

185-137 Voluntary  dissolution  of  corporation;  hearing. 

188,  ISO...    .   Voluntary  dissolution  of  corporation;  paper.s. 

190 Voluntary  dis>^lution  of  corporation;  applica- 
tion for  final  order. 

191,  192,  194.  Voluntary    dissolution    of    corporation;    final 

order. 

108 Voluntary  disKOlution  of  corporation;  certain 

sales  and  transfers  void. 

177,  195 Voluntary  dissoliitk>n  of  corponitlOD!  certain 

corporations  excepted. 
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Code 
Section 


Law 
Section 


Subject 


243 1-a  277 Voluntary  diwsoiiitlon  of  cx>rporatlon;  commis- 

sion's of  rec«iver. 

2431-b  268 Voluntary  dissolution  of  corporation;  flnal  ac- 

counting. 

3390  pt.  70 Saie  of  corporate  real  property;  method. 

3391  71 Sale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  properly;  hearing. 

3393  72,  73 Sale  of  corporate  real  property;  order  of  sale. 

3394  74 Sale  of  corporate  real  property;  insolvent  cor- 

poratioiLs. 

3395  75 Sale  of  corporate  real   property;   service  of 

notices. 

3396  76 Sale  of  corporate  real  property;  practice  in 

cases  not  i)rovided  for. 

3307  330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 
3390  pt.  8 Sole  of  real  property  of  joint-Stock  assodatlon. 

JUDICIARY  LAW 

2  2. Courts  of  record. 

3  8 Courts  not  of  record. 

5  4 Sittings  of  couns  to  be  public. 

6  5 Sitting  of  courts  on  Sunday. 

8  750 Punishment  for  criminal  contempts* 

9  761 Punishment  for  criminal  contempts 

10  751 Contempts  in  view  of  court. 

11  752 Commitment  for  criminal  contempt& 

12  754 Punishment  for  civil  contempts. 

14  753 Contempts  punishable  civilly. 

17  93,  94  (a). . . .  Appellate  division;  rules  of  practice,  j 

18  52,  95 Publication  of  rule»j. 

19  154,  193 Printing  court  calendars. 

21  87 Destruction  of  certain  papers. 

27  pt.  28.  158,  194..  Court  seals. 

30  29(b) Court  seals. 

34  pt.  7,  534,  540. . .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

36  6 Adjournment  of  terms. 

38(c)  8 Place  of  holding  term. 

39  pt.(d;       8 filing  appointment  of  term. 

40  9 Place  of  holding  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  of  Civil  Procedure  reading,  »'the 
conventioh  shall  have  power  to  appoint  and  remove  a  reijorter,"  is  omitted 
as  covered  by  Judiciary  Jaw,  wction  90.  The  portion  of  section  17  relating 
to  seals  has  been  omitted  becau.se  the  subject  is  now  covere<l  by  Judiciary 
Law,  section  328,  which  continues  tlie  seals  of  all  courts  of  record,  and  section 
329,  which  provides  for  replacing  seals  when  lost  or  destroye<l. 

(b)  The  provision  for  the  expen.«9e  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judiciary  I^w,  section  29,  because  superset  led  by  County  Law, 
section  245. 

(c)  St-ction  38  of  the  Code  of  Civil  Procedure  has  not  been  expressly  re- 
pealed by  the  Judiciary  Law,  but  has  been  embodied  in  the  Judiciary  Law, 
section  8. 

f'l )  Section  39  of  the  0)de  of  C\v\\  Procedure  is  only  partly  repealed  by  the 
Judiciary  Law  but  the  whole  section  ha.s  been  embodied  in  Judiciary  Law, 
section  8. — Ed. 
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Code 
SectifKL 


Section 


Subject 


41  pt.  10 AdJournnient  of  actual  session. 

42  11 Holding?  court  in  New  York. 

43  12 Changing  place  of  court  outsf^le  New  York. 

64  15,  22 Judge  not  to  act  in  certain  ca8e«i. 

47  20 Judge  must  not  be  interested  in  costs. 

48  16 Judge  not  disqualifled  because  a  taxpu^'cr. 

49  17,  21,  471.. .  Judge  prohibited  from  pmctlcing. 
•tO  18,  471 Practice  by  Judge  or  his  partner. 

31  Ca)  19 Judge  prohibited  from  taking  certain  ft'cs. 

.54  pt.  23 Certificate  of  Judge's  age  and  service. 

56  5:i.      .36.      88. 

460-405,  467  Kxamination  and  admission  of  attorneys. 
.=i7  pt.  53 Rules  for  ad misfdon. 

58  Xi Exemptions  of  graduates  of  laxv  sdiool^. 

59  264,  466 Attorney's  oath  and  certificate. 

60  pt.  470 Attorneys  residing  in  ar] Joining  states. 

61  2.50 Clerks  not  to  nractic^. 

62  ,     473 Court  officers  hot  to  practice. 

66  474,  475 Compensation  of  attoniej's. 

67  88,  4'/  7 Suspension  from  praot  ice. 

68(b)  88,  '176  Suspension  of  attorney,  noticxj. 

69  478 Removal  effective  in  all  courts. 

72  479 Attorney  not  to  lend  name. 

82  200,  201,  293, 

294 Qualifications  of  stenographers. 

.S3pt.  14,    24,    295- 

297,  301. . .   General  duties  of  st enogniphers. 

84  292,  298,  299 

(c) Preservation  of  stenograi>hic  minutes. 

85  300 Htenographic  minutes  to  be  written  out. 

86  303 Furnishing  cropies  of  proceerlings. 

87  304 Assistant  stenographers. 

88  pt.  101,  156.  159. 

264,    280, 

281 Appellate  division  clerks. 

90  251 Clerks  in  New  York  county. 

91  160,  190,  365. 

366 Criers  of  courts  of  n»cord. 

92  406 Sheriff  or  constable  as  crier. 

93  30 Seals  of  former  superior  city  courts. 

94  167,  200,  381. 

386 Interpreters  in  Kings  and  Queens  counties. 

95  pt.  168,  200 Attendants  in  Kings,  Queens  and  Richmond 

counties. 

96  230,  349,  351, 

3o4 Duties  of  attendants  in  Kings.   Queens  and 

Richmond  counties,  v 

97  160,  170,  201, 

231-233. 

279,     403, 

405 Court  officers  in  certain  counties. 

(a)  Section  61  of  the  Code  of  Civil  Procedure  was  not  expressly  repealed  bv 
the  Judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law, 
•ectiOQ  19. 

(b)  Section  68  of  the  Code  of  Ci^il  Procedure  is  only  partly  repealed  bv 
Judiciary  Law,  but  the  whole  section  has  been  embodied  in  Judioiarv  Law% 
sections  88  and  476. 

(c)  Portion  of  section  84  of  the  Code  has  been  transferred  to  section  302  of 
the  Judiciary  Law. — Kd. 
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08  343 Attendants  in  certain  counties. 

99  407 Deputy  sheriff  muijt  attend  court. 

104  400 Sheriff  may  command  power  of  county. 

10.5  401 Certiiicatiou  of  persons  resisting  nuuidate. 

Wi  51»  53     Court  of  appeals;  rules. 

196  64 Court  of  appeals;  terms. 

107  54 Court  of  appeals;  terms. 

198  57 Court  of  appeals;  appointment  of  officers. 

199  62.  256 Court  of  appeals;  clerU. 

200  257.  258 Court  of  appeals;  deputy,  clerk. 

201  257,  2.'>8 Court  of  appeals;  clerk. 

202  58,  259,  262..  Court  of  appeals;  iudges'  clerks. 
20.3  pt  55 Court  of  appeal;  Judfire.s'  offices. 

209  800(a) rotate  reporter;  n>ix)rter  of  coiu-t  of  appeals. 

210  60.  61,  431..  State  reporter;  duty. 

21 1  4.33 Publication  of  reports  of  court  of  appealfl. 

212  pt.  435 Copyright  of  reports  of  court  of  appeals. 

214  432 Unrei)orted  deciRion.s  of  court  of  appeals. 

215  432 State  reporter;  expiration  of  term. 

216  256,  434 Unreported  opinions  of  court  ol  appeals. 

219  70 Appellate  division;  departments. 

220  Dt  71    72  77  81 

82,  85,90..'  Appellate  division;  organization,  location  and 
powers. 

221  101,  106,  109, 

111.26/.268. 
270,  271,307, 

347 Appellate    division;    clerks,    attendants    and 

stenofirraphers. 

222  73 .Appellate  division;  revocation  of  designations. 

223  72 Appellate  division;  designations  to  be  filed, 

225  78 Appellate  division;  terms. 

226  pt.  79 Appellate  division;  appointment  of  terms. 

228  80 .Vpnellate  division;    a.ssociate  justice  to  pr^ 

side  in  certain  causes. 

229  pt.  148 Holding  special  and  trial  terms. 

2.30  81 Appellate    divlKion;    justices  necessary  to  a 

decision. 

232  81.    96.    148- 

1.50,  264 (b)     Supreme  court ;  appointment  of  terms. 

233  pt.  l.il iSu|)reme  court ;  publication  of  appointments. 

234  79,  ms Extraordinary  terras  of  appellate  division  and 

supreme  court. 

235  pt.  155 Supreme  court  justices  in  Erie  county. 

237  86 Designation  of  trial  Justices  in  certain  caaes. 

238  152 Place  of  liolding  special  and  trial  terras. 

239  pt.  148,  276,  364, 

404 SiK'cial  terms  at  chambers. 

[2411(c)  0 

242  89.  264,   342, 

"    402 Appellate  divistou;  ofTicers  attending. 

(a)  Rection  209  of  the  Co<Ie  Is  repealed  by  the  Judiciary  Law,  betsuse 
covered  by  Judiciary  Iaw.  section  430. 

(h)  Tlie  last  three  sentence's  of  section  232  of  the  Code  relating  to  seals  fer 
the  anpellate  division  have  been  omitted,  as  the  matter  is  covered  by  the 
Judiciary  Law,  section  28,  which  continues  the  seals  of  all  courts  of  record, 
and  s«'c»ion  29,  which  provides  for  rejjhK'itiir  sejils  when  lost  or  destroyed. 

(c)  »Soction  2-U  of  the  Code  was  acnuilly  repealed  by  the  Judidarj*  Lnw, 
sect  ion  sno,  but  does  not  sam  lo  have  hem  trans'ferre<l  to  the  Judiciary 
Law. — Kd. 
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243  342,  402 Fees  of  ofllcer«  attending  term  of  appeUate 

division, 

244  90. , Supreme  court  reporter;  appointment. 

245  91..' Supreme  court   reporter;  sjlecial   meeting  for 

appointment. 

246  92.   264.  437, 

439-441 . . .  Supreme  court  reporter;  duties. 

247  442,  443 Supreme  court  reporter;  publication  of  reports. 

248  264,  438 Papers  for  U5»e  of  supreme  court  rei>orter. 

249  pt.  444 Supreme  court  reporter;  oopyriffht  of  rejjortp. 

250  445 Supreme  court  reporter;  compem>ation 

254  161.  309. 316. .   Rteno8THphers  in  Kings  county. 

255  312 Assistant  stenographer  in  Kincis  county. 

256  161,  309 Stenographers  In  second  and  ninth  districts; 

appointment. 

257  316 Stenographers  In  second  and  ninth  districts; 

salaries 

258  161,309,313..   Stenographers    for    certain   Judicial    districts: 

appointment  and  salaries. 

259  313 Stenographers    in    certain    Judicial    districts; 

payment  of  salaries. 

260  164,314 Stenographers    in    certain    Judicial    districts; 

expenses. 
262  162, 163 Temporary  stenographers. 

355  pt.  190.191 Terms  of  county  court. 

356  pt.  192 Appointment  of  terms  of  county  court. 

357  53.^,  541 Jurors  for  county  court. 

358  pt.  197 County  court  stenographers.  • 

359  196.   197.   285, 

318,310 County    court    .stenographers   in    Kings    and 

Queens  counties. 

360  pt.  198,  382-385. .   Count  V  court  interpreters  In  Kings  county.  - 

361  197,  318,  31ft. .  County  court  sti^nographers  in  certain  countie<i. 

961  pt.  255 Clerks  to  .search  files  and  make  transcripts. 

977  pt.  83 Power  of  appellate  division  as  tocalendars. 

liH)7  pt.  305 Apportionment  of  stenographeni'  salnries. 

1027  502 Qualific.rt ions  of  trial  jurors. 

1028  502 QuallHcations  of  trial  jurors. 

1029  ^3 Certain  public  officers  disqualUled  to  serre  m 

jurors. 

1030  546 Exemption  from  jury  duty. 

1031  547,  548 Evidence  of  exomplion. 

1032  550 Discharged,  when  not  qualified  or  exempt. 

103.3  544 Persons  excused  from  serving. 

1034  590,   600;   680, 

687 Certain  public  officials  dLsqualiftefl. 

1035  500 Jury  lists. 

10.S6  ^1 Names  to  be  taken  from  a.sse«wment  rolls. 

1037  505.. Duplicate  Jury  lists  to  be  made  and  filed. 

1038  508 County  clerk  to  make  and  deposit  ballots. 

1039  509-512 County  clerk  to  destroy  old  ballots  and  notify 

town  clerk  In  case  of  failure  to  receive  jury 
lists. 

1040  506 Jurors  to  serve  three  j'ears. 

1041  pt.  507 -Application  of  provisions  to  cities. 

1042  513,   528,   543, 

545 Drawing  of  jurors. 

1043  514 Notice  of  drawing. 

1044  26,  5 1.*) Officers  to  attend  drawing. 

1045  516 Officers  fo  attend  on  adjourned  <Iuy. 

1046  517 Certain  officers  required  to'bepresetU  at  drawing 

1047  618-520 Mo<le  of  dmwinr. 

1048  536 Sheriff  must  notify  jiurors. 
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f049  504 Jury  lists  must  be  furni^ihed  applicanti. 

lOoO  521,  522 Matter  of  keeping?  Jurors*  names. 

1051  523 Jurors  who  have  i>erved  must  be  drawn  a^aln 

when  other  lists  exhausted. 

1052  524 Third  jurj'  box. 

1053  525 Destruction  of  old  ballOtK  in  third  box. 

1054  526 Drawing  from  third  box. 

1055  pt.  537 iSheriff  must  notify  jurors  from  third  box. 

1056  527 Drawing  of  additional  jurors. 

1057  529.  530 ProceecHngs  on  drawing  additional  Jurors. 

1058  513.  528,   543, 

545,  565 Drawing  of  additional  Jurorn. 

1050  531,  532,  538..   Additional  jurors  drawn  duriuff  t^rm. 

1060  530,  542 Attendance  of  jurors  at  county  court. 

1061  535 Powers  of  deputy  county  clc  rk  as  to  jurors. 

1062  500,680 Application  of  provision:)  to  New  York  and 

Rings  counties. 

1072  551 Fine  of  juror  for  non-attendanco. 

1073  652,  553 Fine  of  Juror  for  non-attendanco. 

1074  664 Fine  for  non-attendance  at  trial. term. 

1075  555,  556 Duty  of  clerk  and  >:hrriff.    ' 

1076  557 Proceedinps  on  order  to  s-how  cause. 

1077  558 Discontinuance  of  proceedings  against  delin- 

quent  juror. 

1078  690,680 Application  of  provitjions  to  New  York  and 

Kings  counties. 

1079  698 Qualification  of  trial  juror;  New  York. 

1080  599 Qualification  of  trial  juror:  New  York. 

1081  635 Persons  exempt  In  New  York. 

1082  636 Evidence  of  exemption  in  New  York. 

1083  637 Duty  of  military  olfjcers. 

1084  640.  641-^4. .  Jury  year. 

'385  630,  647 Jurors  excu-sjed  in  New  York. 

1086  608,  616.  631. .   Jurors  excused  in  N<^w  York. 

1087  632.633 Duty  of  juror  applying  to  be  excused. 

1088  645 Services  m  court  not  of  record  as  an  excuse. 

1089  634 Clerk  to  make  return  to  commissioner   aft^r 

term. 

1090  601,   592,   595. 

601,  638.  640  Duty  of  commissioner  in  New  York. 

1091  593.  594 Assistants  to  commissioner. 

1092  602 Public  officers  must  aid  commissioner. 

1093  800(a) Payment  of  expenses  of  commissioner's  office. 

1094  597,  639 Preparation  of  lists  of  furors  in  Ni:w  York. 

1095  603 Failure  to  testify  as  to  liability  to  serve. 

t096  604 Commissioner  to  return  the  lists  to  county  clerk. 

; j97  606,  607 Commissioner  to  make  and  deposit  bauots. 

1098  610 Number  of  jurors  to  be  drawn, 

1099  612 Officers  to  attend  drawing. 

J 100  61 1 Notice  of  drawing:. 

liOl  613 Officers  attending  on  adjourned  day. 

1102  614 Jury  must    not  be  drawn  on  adjourned  day 

unless  officers  attend. 

1103  615.  617 Mode  of  drawing  jurors  In  New  York. 

1104  618 Drawing  where  term  consist J^  of  parts. 

1105  623 Commfssioncr  to  notify  jurors. 

1106  619,  624,  62o. .   Com  ml}- si  oner  to  notify  jurors. 

1107  628,  629 Proocf'dinifs  when  Uss  than  majority  of  persons 

drawn  are  notified. 

(a)  Section  1093  of  the  C'o<)e  Is  repealed  by  Jutliclarv  Law  becau.<?e  super* 
3ele<l  by  L.  1901,  ch.  602,  sertlon  I. — Kd. 
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1108 

1109 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1121 
1126 
1127 
1128 
1129 
1130 
1131 
1132 

1133 
1134 
113o 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1149 
1150 
1151 
1152 
1153 
1154 
1155 
1156 
1157 
1162 
1195 

1196 

1197 
1198 

1199 
2266 


621,  622,  626. 

627 Drawlnir  of  additional  Jurors. 

646»  649 Fine  for  non-attendance. 

648 Arrest  for  failure  to  attend. 

800(a) Jurors  for  difitrict  courts. 

605,609,620..  Sheriff 's  Jury. 

650-659 Remitting  and  enforcing  jury  fines. 

660-663 Uncollected  iines. 

664 Commissioner   to  receive  fines  and   account 

therefor. 

665-667 Corporation  counsel  to  prosecute.  • 

596 Persons  required  to  furnish  information. 

686 Qualification  of  Jurors  in  Kings  county. 

720 Exemption  In  Kings  county. 

721,  722 Evidence  of  exemption. 

714.  715 Jury  service. 

716 Jurors  excused. 

718,  719 Return  by  clerk  after  adjoumroent  of  term. 

681.  688-690« 

723 Selection  of  trial  Jurors. 

682,  683 Commissioner  to  collect  fees  for  eountj*. 

800(b) Expenses  of  commissioner. 

691,  6i^2 Selection  of  jurors. 

693,  694 Commissioner  to  publish  notice  of  list. 

695 (Commissioner  to  prepare  list  and  file  transcriot. 

096,  698 Supplemental  list8.  ^ 

697 (JomnUssioner  to  make  and  deposit  ballots. 

699.  700 Officers  to  attend  drawing. 

701 Proceedings  preliminary  to  drawing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes  sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  tirst  box  exliausted. 

706,  709 Commissioner  to  notify  juror. 

710,  717.  725. .  Notification  of  jufors. 

711 Commissioner  to  make  return  of  jurors  notified. 

707,  712 Additional  jurors. 

708,  713 Jurors  in  certain  special  proceedings. 

26. ; Compensation  to  judges  attending  drawing. 

724 Fine  for  non-attendance. 

726 Arrest  for  non-attendance. 

727-729 Commissioner  to  notify  jurors  fined  to  appear. 

730,  731 (Commissioner  to  collect  jury  fines. 

732-735 Fines  not  collected  to  be  docket e<J. 

736. . . ; Discharge  of  lien  created  by  docket. 

684,  685 Commissioner  to  report  and  pay  over  monev. 

559 Fine  of  trial  juror  for  non-attendance  in  si>eciai 

proceeding. 

560 Fine  for  neglect  or  misconduct  of  officer  in 

charge  of  Jury  from  special  proceeding. 

561 Notice  of  fine  in  special  proceeding. 

562 Special  return  of  delinquency  and  fine  to  county 

court. 

563,  564 Collection  or  remi<«sIon  of  fine. 

754 Contempt  proceedings;  application. 


(a)  Section  1111  of  the  (Code  Is  repealed  by  the  Judiciary  Law  because  cov- 
ered by  Municipal  Court  act  (L.  1902,  ch.  580.  section  233). 

(b)  Section  1134  of  the  Code  is  repealed  by  the  Judiciary  i«w  because 
mperteded  by  L.  1902,  ch.  564,  section  6. — Ed. 
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afM.  755 Contempt  proceedings;  summary  punishment. 

i208  756 Contempt  proceedings;  warrant  Without  notice. 

'^JZdQ  757 Contempt  proceedings;  order  to  6how  caui^e  or 

warrant  to  attach. 

2270  758 Contempt   proceedings;  notice  to  delinquent 

officer. 

2271  757 Contempt  proceedings;  orders  granted  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

lie  served  on  accused. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  proceedings;  execution  of  warrant. 

2277  766 Contempt   ptoceedings;   undertaking  for  dis- 

charge. 

2278  767 Contempt  proceedings;  habeas  con)us. 

2279  768 Contempt  proceedings;  sheriff  to  file  undertak- 

ing. 

2280  769. Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceedings;  final   order  directing 

punisriment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  cx>rpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  siiow  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings;  length  of  Imprisonment. 

2286  775 Contempt  proceedings;  release  of  offender. 

2287  776 Contempt  proceedings;  indictment  of  offender. 

2288  777 Contempt  proceedings;  proceedings  wlien  ac- 

cused doei$  not  appear. 

2289  778 Contempt  proceedings;  prosecution  of  under- 

talcing. 

2290  779 Contempt  proceedings;  prosecution  of  under- 

taking in  name  of  jieople. 

2291  780 Contempt  procee<iings ;  sheriff  liable  for  taking 

insuIUcIent  sureties. 

2292  781 Contempt    proceedings;    misconduct    at    trial 

term. 

2293  790 Collection  of  fine;  schedule  of  fines  impaled. 

2294  791 Collection  of  fine.;  warrant. 

2295  791 Collection   of  fine;  ^'arrant   when  delinquent 

non-i-esident  of  county. 

2296  792 Collection  of  fine;  execution  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Collection  of  fine;  proceedings  if  fine  not  col- 

lected. 

2299  795 Collection  of  fine;  contents  of  schedule  annexed 

to  warrant. 

8300  796 Collection  of  fine;  liability  of  sheriff  for  omis- 

sion of  duty. 

2301  797 Collection  of  fine;  special  provisions  for  collec- 

lection. 

2417  pt  254 Change  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  surrogate's  father  or  son  pro- 

hibited from  practicing  before  him. 

3280  pt.  252 Fees  of  <l('rk.9  and  offic^Ts. 

S28S  256 Clerk  of  court  of  api)eals  must  account  for  f^es, 

3303  253 Ck-rk^  fw-s  upon  nnturalization.  ti 
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LIEN  LAW 

206. Action  to  foreclose  lien  on  chattel. 

207 Warrant  to  seize  ciiattel  and  proceedings  there- 
upon. 

208 Judgment  in  action  to  foreclose  lien  on  chattel. 

209 Action  to  foreclose  lien  on  chattel  in  inferior 

court. 
210 Application  of  s^tions. 

40 Mochanlcs?'  lidM;  construction. 

41 Mechanics'  liens;  euforceoisnt. 

42 Mechanics'  liens;  enforcement  of  lien  for  public 

improvement. 

43 Mechanics'  Uciis;  action  in  court  of  record. 

44 Mechanics'  liens;  parties: 

45 Mechanics'  Hens;  equities  to  be  determinerl. 

46 Mechanics'  liens;  action  in  court  not  of  reconl. 

47 Mechanics'  liens;  .service  of  summons. 

48. Mechanics*  liens;  answer;  judgment  by  default 

49 Mechanics'  liens;  trial  and  judgment. 

50 Mechanics'  Hens;  execution. 

51 Mechanics'  liens;  appeals. 

52 Mechanics'  liens;  transcripts  of  judgments. 

53 : .  Mechanics'  liens;  costs  and  disbursement.s. 

54 Mechanics'  Hens;  Judgment  in  case  of  failure  to 

establish  Hen. 

55 Mectianles'  liens;  payment  'into  court. 

56 Mechanics'  liens;  prefei-ence  over  contractors. 

57 Mechanics'  liens;  terras  of  judgment. 

58 Mechanics'  liens;  judgment  for  deficiency. 

59 Mechanics'  liens;  vacating  lien. 

60. Mechanics'  liens;  Judgment  in  action  on  account 

of  public  Improvement. 

61 Mechanics'  liens;  Judgment  In  action  to  fore- 
close lien  on  property  of  railroad. 

85 Lien  on  vessel ;  enforcement. 

86 Lien  on  vessel;  applic^ition  for  warrant. 

87 Lien  on  vessel;  undertaking. 

88 Lien  on  vessel ;  execution  of  warrant. 

89 Lien  on  ves.sel;  order  to  show  cause. 

90 Lien  on  vessel;  notice  to  be  published  and 

served. 

91 Lien  on  vessel ;  trial. 

92 Lien  on  vessel ;  order  of  sale. 

08 Lien  on  venaei ;  sale  and  proceeds. 

94 Lien  on  vessel ;  notice  of  distribution. 

95 Lien  on  vessel ;  liens  for  which  no  warrants  are 

Issued. 

96 Lien  on  vessel ;  contested  ciaims. 

97 Lien  on  vessel;  trial  of  issues  and  appeal. 

99 IJen  on  vessel ;  distribution  of  proceeds. 

99 Lien  on  vessel ;  payment  of  uncontested  claima 

100 Lien  on  vessel ;  dLstribution  of  surplus. 

101 » Lien  on  Yeseel ;  application  for  discharge  of  war. 

rant. 

108 «.«.  Utn  on   vessel;  undertaking  to   accomi>an.> 

application. 

(&>  L.  1697,  6h.  419,  which  added  titles  ITI  and  IV  to  the  Code,  endec) 
Hid  title  III  wKh  sectton  3419  and  began  title  IV  with  a  section  3419.— -£0 
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1737 
1738 

1739 
1740 

1741 
3398 
3399 
3400 

3401 
3402 
3403 
3404 
3405 
3406 
3407 
3408 
3409 
3410 
3411 
3412 

3413 
3414 
3415 
3416 
3417 
3418 

3419 

34194>Is<a) 

3420 

3421 

3422 

3423 

3424 

3425 
3420 
3427 
3428 
3420 

3430 
3431 
3432 
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3437 
3438 
3439 
3440 
3441 


103 IJen  on  vessel;  discharge  of  warrant. 

104 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceedings. 

106 Lien  on  vessel;  sherifT  must  return  warrant. 

107 Lien  on  vessel;  discharge  of  lien  before  issue 

of  warrant. 


MILITARY  LAW 
107  321(a) Governor  may  order  out  militfau 

PENAL  LAW 

[13](b)  

32  1790 Liquors  not  to  be  sold  in  courthouse. 

33  1790 Penalty  for  selling  liquors  in  courthouse. 

63  271 None  but  attorneys  to  practice  in  New  York 

city. 

64  272,  li*77Cc). .  Penalty  for  practicing  in  New  York  contrary 

to  lust  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 PunLshraent  for  wilfnl  delay  of  action. 

73  274 Attorneys  not  to  buy  claims. 

74  274 Attorneys    protiibited    from    making    certain 

loans. 
7o  274 Penalty  for  violation  of  last  two  sections. 

76  275... Limitation  of  last  three  sections. 

77  276 Application  of  prececiing  sections, 

78  278 Partner   of  district    attorney  not   to  defend 

prosecutions. 

79  278 Attorney  not   to  defend  whea  he  has  been 

public  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  279 Limitation  of  preceding  sections. 

1 06  2.50 1(d) Kefusal  to  assist  sherilT. 

12.'>(e)  1876 Violations    by    sheriff    of    certain    provisions 

relating  to  prisoners. 
130  1791 Penalty  for  bringing  liquor  into  Jails. 

lir»9l(f)         

3:{4  1634 Misconduct  of  interpreters  In  New  York  city, 

S.">1  1622 Swearing  falsely  in  any  form,  perjury. 

001  pr.  187.')(g) Penalty  for  neglecting  to  maice  transcripts  or 

for  making  false  certificates. 

1 120  1232 Penalty  for  physician  giving  false  certificate* 

1 1 22  12:^5 Hribery  of  officer  by  juror. 

(a)  .Section  107  of  the  Code  is  repeale<|  by  the  Military  Law,  because  super 
sedecl  by  L.  1898,  ch.  212,  section  86,  which  was  likewise  repealed  by  .Military 
I^w  (L.  1909,  ch.  41 ). 

(b)  Section  13  of  the  Co<le  was  also  repealed  by  the  Penal  Law  and  trans- 
ferred to  section  602  thereof.     Section  13  related  to  indictment  for  contempt. 

(c)  See  Penal  Law,  section  1876,  instead  of  section  1877. 

(d  >  Section  106  of  the  Code  is  repealed  by  Penal  Law,  section  2501,  because 
covemd  by  Penal  Law,  section  1848. 

(e)  Section  125  of  the  Code  Is  only  partly  repealed  by  Penal  Law;  but  sea 
Penal  Law,  section  1875,  instead  of  1876.  Section  1875  embodies  the  whole 
of  Code,  section  125. 

(f)  Section  159  of  the  Code,  relating  to  connivance  at  escape  bT  sfaerlfl; 
was  also  repealed  by  the  Penal  Law  and  transferred  to  section  1S39  thereof. 

(g)  See  Penal  Law,  section  1874,  InRtead  of  aection  1875. — s.^ 

xUy 


TABLE  3 


Code 
Section 


Law 
SecttoB 


Subject 


1123  1235 OflScer  aooeptinff  bribes. 

1124  1235 Penalty  for  concealing  offer  to  take  bribe. 

1125  1233 Falae  swearing,  perjury. 

1 1.>8  1234 Ck>nimMoner  omitting  name;  felony. 

1 159  1234 Commissioner's  wilful  neglect :  misdemeanor. 

1 100  1236 False  information:  misdemeanor* 

1161  1232 Physician  giving  false  certificate. 

1193  375 Penalty  when  juror  takes  gift. 

1 104  377. Penalty  for  embracery.  , 

PERSONAL  PROPERTY  LAW 

1909  41 Rights  of  transferee  of  claim  or  demand. 

1910  41 Transfer  of  claim. 

1912  41 Assignment  of  judgment. 

PRISON  LAW 

113  340 Charges  by  sheriff  for  food  prohibited. 

114  341... Gratuities  to  Sheriff  prohibited. 

115  342. ........  Rates  of  charges  against  persons  arrested. 

116  343 Prisoner  kept  in  house. 

117  344 Charges  for  rent  in  prison  prohibited. 

[ia)](a)  

122  347 Either  of  several  Jails  may  be  used. 

123  345. .  • Civil  and  criminal  prisoners  to  be  kept  separate 

124  346 Males  and  females  to  be  kept  separate. 

126  348 Jail  physician. 

1 27  pt 355 Removal  of  sick  prisoner. 

128  349 Sale  of  liquor  in  Jail. 

120  350 Permit  to  bring  liquor  Into  Jail. 

135  351 Designation  when  jail  imfit. 

136  352 Annulment  of  designation. 

137  353 Designation  of  jail  in  contiguous  county. 

143  354 Removal  of  prisoners  in  case  of  fire. 

144  356 Certain  officers  may  make  designations  of  Jails. 

145  357 JaU  liberties. 

146  358 Jail  liberties. 

147  3.59 Ikying  out  jail  liberties. 

148  360 Resolution    establishing    Jail    liberties    to    be 

posted. 
2210  390 Care  of  prisoner's  property ;  applicat ion. 

2220  391 Care  of  Prisoner's  property;  who  may  apply. 

2221  392 Car(%    of    prisoner's    property;    crefiitor    nmsi 

relinquish  security. 

2222  393 Care  of  prisoner's  proi)erty ;  petition. 

2223  394. . • Care  of  prisoner's  property;  copy  of  sentence 

and  affidavit. 

2224  395 Care   of  prisoner's   property;   proceedings  on 

presentation  of  papers. 

2225  396 Care   of  prisoner's   property;    proceedings  on 

return  of  order. 

2226  397 Care  of  prisoner's  property;  order  appointing 

trustee. 

2227  398 Oare  of  prisoner's  property;  removal  of  trustee. 

2228  399 Care   of  prisoner's   property;  distribution   of 

property. 

(a)  Section  120  of  the  Code,  relating  to  jail  in  New  York  city,  was  bIm 
npealed  by  the  Prison  Law  and  traXLsferred  to  section  420  thereof. — £o. 
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TABLB  3 


Code 
Section 


Law 
Section 


Subject 


2229 
2230 

961  pt. 

2471-a 

3280  pt. 

3281 

3282 

3286 

3289 

3291 

20  pt. 

39  pt. 

226  pt. 

238  pt. 

744  pt, 

3295 


400 Care  of  prisoner's  property?  property  to  be 

delivered  to  priHoner  on  dlKChargie. 

401 Care   of  prisoner's   property;   application   of 

article. 

PUBLIC  OFFICERS  LAW 

66 P.eniona  havintr  custody  of  papers  in  public 

office  to  seait;h  lUcs  and  malice  transcripts. 

80 Delivery  of  public  books  and  papers. 

67 Fees  of  public  officers. 

67 Fee8  of  pul)Uc  ofllcers. 

67 Fees  of  j^ublic  otticers. 

70 Accounting  for  fe«'R  penorally, 

69 Fee  for  a«l  ministering  certain  official  oaths  pro> 

hibited. 

68 Allowance  of  iulditional  fees  and  expenses. 

STATE  FINANCE  LAW 

46 £xi)en.so  of  printing  calendars  for  appellato 

ni vision  to  be  state  charge. 
46 Expense  of  certain  court  notices  to  be  state 

charge. 
46 Expense  of  publication  of  terms  of  appellate 

division  to  be  state  charge. 
46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 
4 Comptroller's  siii^rvislon  of  hinds  paid   Into 

court. 
M Comptroller  to  audit  and  pay  certain  fees  and 

charges. 
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CONSTITUTION  OF  NEW  YORK 


CONSTITUTION 

OF 

THE  STATE   OF   NEW   YORK 

ADOPTED   NOVEMBER  6,   1894. 


PREAMBLE. 

We,  the  people  of  the  State  of  New  York,  Krateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blcMlDga,  do  eatabHsh 
this  Constitution. 

ARTICLE    FIRST. 

Bee    1.  Penoos  not  to  be  disfranchised. 

2.  Trial  hj  jury. 

3.  Freedom  of  worship;  religious  liberty. 

4.  Habeas  corpus. 

6.  ExcesslTe  ball  and  fines. 
e.  BUI  of  rights. 

7.  Compensation  for  taking  prlTste  property;   prirate  roads;   drainags 

of  agrlcoltural  lands. 
&  Freedom  of  speech  and  press;  criminal  prosecutions  for  libel. 
9.  Bight  to  assemble  and  petition;  dlTorces;  lotteries,  pool-selling  and 

gambling,  laws  to  preTcnt. 

10.  Escheats. 

11.  Feudal  tenures  abolished. 

12.  Allodial  tenures. 

18.  Leasea  of  agricidtoral  lands. 

14.  Fines  and  quarter-sales  abolished. 

15.  Purchase  of  lands  from  Indians. 

16.  Common  law  and  acts  of  the  colonial  snd  state  legislatutf'ti. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  1776;  prior 

grants. 

18.  Damages  for  Injuries  causing  death. 

I  1.  Persons  not  to  lie  dlsfranclilBed. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  priyileges  secured  to  any  ritizon  thereof, 
oniesB^by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const.    1846,  art.  I,  I  1. 

I  S.  Trial  by  |vry. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
Qsed  shall  remain  inviolate  forever;  but  n  jury  trial  may  b^ 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Oonst    1846,  art.  I,  |  2. 


§S3-7  CONSTITUTION  OF  NEW  YORK.  Art.  I 

I  3.  Freedom  of  'nrorshlpj   rellslons   liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shaH  forever  b« 
allowed  in  this  State  to  ail  juaukind;  and  no  p^^r&on  .shall  be  ren- 
dered incompetent  to  be  a.  witnesc  on  account  af  his  opinions 
on  matters  of  reli^'ious  belief;  but  the  liberty  of  conscience 
hereby  secured  ehall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safetj'  of  this  State. 

Const.    ia4a  art.  I,  f  3v 

I  4.   Habeas  corpmi. 

The  priyilege  of  the  writ  of  habeas  corpus'  shall  not  be  sus- 
pended, unless  when,  in  cASd»  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 

Const.    1846,  art.  I,  f  4. 

I  5.  Bxcesslve  ball  and  flaje*. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  im- 
posed, nor  shall  crnel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const.    1846,  art.  I,  9  6. 

%  6.  Bill  of  rights. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cai^es  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  In  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law:  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Const.    1846,  art.  1,  f  6. 

f  7.  Compeniiatlon  for  tuklnsr  private  propertrt  prl-rate 
roads;  dralnaitre  of  aarriealtiiral  land*. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioneps  appoint<*d  by  a  court  of  reconl, 
as  shall  be  pescribed  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  prosoribod  by  law;  but  in  every  case  the  neces- 
sity of  the  road  and  the  amount  of  all  damage  to  be  sustained 
by  the  opening  thoreof  phall  be  first  determined  by  a  jury  of 
freeholders,  and  unch  amount,  together  with  the  expenses  of  the 
proceeding,  shall  be  paid  by  the  person  to  be  benefited.  General 
laws  may  be  passed  permitting  the  owners  or  occupants  of  agri- 
cultural lands  to  construct  and  maintain  for  the  drainage  thereof. 
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A»P- 1  CONSTITUTION  OF  NEW  YORK.  H  8^13 

(leceseary  drains^  ^tcbes  and  dykes  upon  the  land*  of  others, 
under  proper  restrictioDs  and  with  just  compeasatioQ,  but  no 
special  laws  shaU  be  enacted  for  su<^h  purposes. 

Conat.    1846.  art.  I,  f  7. 

I  8.  Preedom  of  ■peecli  and  preaM;  crlmlnnl  proaecu* 
tlona  for  libel. 

Brery  citizen  may  freelj  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  pr^««.  In  all  criminal  prosiccntions 
or  indictment*  for  libels,  the  truth  may  be  given  in  evidence  to 
the  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  enda,  the  partjy  shaH  be  acnrntted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

OoBBt.    1846.  art.  I,  f  8. 

I  9.  Rlffbt  to  aaaeaible  and  petitions  divorces;  lotteries, 
pool-selllns  nad  iravobllngir,  IwLVwm  to  prevent. 

No  law  shall  be  passed  abridging  the  right  of  the  people  peace*- 
ably  to  asiicfmMe  and  to  petitdon  the  government,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise  than 
by  dne  Judicial  proceedings;  nor  shall  any  lottery  or  the  sale  of 
lottenr  tickets,  pool'SelHng,  book-making,  or  any  other  kind  of 
gambling  hereafter  be  authorized  or  allowed  within  this  State: 
and  the  Legislature  shall  pass  appropriate  laws  to  prevent  offenses 
agaiiwt  any  of  the  provisions  of  this  section. 

Const.    1846,  art.  I,  9  10. 

I  lO.  Esebeats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jnrisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shaH  revert,  or 
escheat  to  the  people. 

Oonat.    1846,  art.  I,  |  11. 

I  11.  Fendal  tenures  abollsbed. 

All  fendal  tenures  of  every  description,  with  aU  their  incidents, 
are  declared  to  be  fibolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

Const.  -.1846.  art.  I,  |  12. 

S  12.  Allodial  tenures. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absohite 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Const    1846,  art.  I.  I  13. 

{  13.  Leases  of  airrlcultural  lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 

Oanat.    1846.  art.  I,  f  14. 
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I  14.  Fiiiea  mnd  Qvarter-snlcs  abolUlie4. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 

Const.    1846,  art.  I,  |  15. 

I  16.  Pnrchafle   of  landa  of  Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

Const.    1846,  art.  I,  f  16. 

f  16.  Common  laifv  and  acts  of  the  colonial  and  atate 
lefrislatnres. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con* 
ffress  of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered:  and  such  acts  of  the  Legislature 
of  tfans  State  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning;  the  same.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  act«,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 

Const.    1846,  art.  I.  S  17. 

$  17.  Orantii  of  land  made  by  the  klny  of  CSreat  Britain 
since  1775)  prior  flrrantn. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  tho 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
nity-five.  shall  be  null  and  void;  but  nothing  contained  in  th's 
Constitution  shall  aflfoct  any  grants  of  land  within  this  State. 
:..a(le  by  the  authority  of  the  said  king  or  his  predooessors.  or  shall 
annul  any  charters  to  bodies  politnc  and  corporate,  by  him  or 
them  made,  before  that  day;  or  shaH  affe<'t  any  fnich  grants  or 
charters  since  made  by  this  State,  or  by  |)er«onR*  actinf?  under  its 
authority:  or  shall  inipair  the  obligation  of  any  dei>ts  rontracfeil 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rijrhts  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
procoedinffs  in  courts  of  justice. 

Const.    1846.  art.  I.  f  1ft. 

$   18.  DnniaReN  for  injnrlcii  cnnsinfr  dratli. 

The  right  of  action  now  existing?  to  recover  daniafre^  for  in- 
juries res-ultinp  in  death,  .shall  never  be  abrognted:  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 
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ARTICI.B    SBCOND. 

••e.    1.  QaallflcatlMi  of  TOtera. 

2.  PeiBoiu  excluded  from  right  of  suffrai^. 

3.  Certain  occopatlona  and  oonditlona  not  to  att^ci  roaldence. 

4.  Rei^tatration  and  election  laws  to  be  paaard. 
6.  Manner  of  Totlng. 

6.  Beglatratlon  and  election  boarda  to  be  non-partlaan.  except  at  town 
and  Tillage  eleetlona. 

f  1.  <iiiAltflcatioii  of  votera. 

Every  male  citizen  of  the  age  of  twenty -one  years,  who  shall 
haTe  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  re^dent  of  the  county,  and  for  the  last  thirty  day»  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  district 
of  which  he  shall  at  the  time  be  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
vote  of  the  people,  provided  that  in  time  of  war  no  elector  !n 
the  actual  military  service  of  the  State,  or  of  the  United  States. 
in  the  army  or  navy  thereof,  shaH  be  deprived  of  his  rote  by 
reason  of  his  absence  from  snch  election  district;  and  the  Lef^is- 
latnre  shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  retTim  and  canvass  of  their  votes  in  the  election  district  in 
which  they  respectively  reside. 

Conat«    1846,  art.  II,  f  1. 


f  2L  Persona  exelii4ed  from  the  rlight  of  svirrave* 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or^promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  shall  make  any  promise  to  influence 
the  giving  or  withholding  any  such  vote,  or  who  shall  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any  election,  shall  vote  at  such  elec- 
tion; and  upon  cha-Uenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  any  such  vote. 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
latnre  shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Coast    1S46.  art.  II,  |  2. 
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I  8.  Certain  occiipmttaiui  ami  oon4fltlonK  not  to  affect 
residence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  bj'  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  Of  the 
United  States,  or  of  tiie  high  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  II,  I  3. 

S  4.  Rearlntration  and  election  laws  to  l»e  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  tlie 
citizens  who  sJiaU  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished,  and  for  the  registration  of  voters;  wfadch  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  expret^s  provision  of  law.  In  cities  and  villnges  having 
five  tdiousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shall  not  be  required  to  apply  iu  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Conat.    1846,  art.  11,  9  4. 

I  5.  Manner  of  votlngT. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescrribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Ck}iist.    1846,  art.  II,  |  6. 

§  6.  Renrlstratlon  and  election  boards  to  be  bi-partisan, 
except  at  town  and  vlllaare  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  officers 
chnr;rod  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing voles  at  elections,  srhall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
officers  shall  bo  appointed  or  elected  in  such  manner,  and  upon 
(he  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  Tjegislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections, 
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article:  third. 

Sec.     1.  LeflalatlTe  powers. 

2.  Number  and  terms  of  senators  and  as8«'jtnblymcn. 

3.  Senate  districts. 

4.  Enumerations  and  reapportionments.  -,.♦.,«♦. 

5.  Apportionment  of  aasemblymen;   creation  of  assembly  aistncM. 
0.  Compensation  of  memtwnu 

7.  ClTll  appointments  of  members  Toid. 

8.  Persons  disqualified  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  each  house. 

11.  Joamala;  open  sessions;   adjournments. 

It.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  in  either  house. 

14.  Snactliig  rlanse.of  bills. 

19.  Manner  of  passing  bills.  a.,    i. 

16.  PrlTSte  and  local  bills  not  to  embrace  mon>  than  one  subject. 

17    Eslstlnff  law  made  applicable  to  be  Inserted. 

S*  Sttes  In  which  prlrite  and  local  Mils  shall  !.ot  be  passed;   restrto 

ttehs  Its  to  laws  anthorlelnir  «tr«»et  railroads. 
19.  PrtTate  elatms  not  to  bo  audited  by  leRlslature. 
90.  Two-tMrds  bills. 

21.  Appropriation  bills.  ,     .  •»..  vm- 

22.  Restrictions  as  to  prOTUlons  In  th-  app-oprlatlon  or  supply  bills. 

23.  CerUtn  sections  not  to  apply  to  c-ominl«':!o!i  bills. 

%i    Tax  bills  to  state  tax  distinctly-  .,  ^ 

S:  W?en  ayes  and  nays  necewary;  thr^e-nftbH  to  constitute  qnorom. 

26.  Boards  of  supervisors. 

27.  Local  legislative  powers. 

2a  Extra  compensation  problbitfd. 

29.  Prison  labor;  contract  system  abolish,  d. 

I  1.  tearlnlntfve  power*. 

The  legislative  power  of  this  State  shall  be  vested  in  the  Senate 
aud  Assembly. 

Const.    1846,  art.  Ill,  8  1- 
f  3B    Number  and  term*  of  aenntoriii  nnd   n«aonil»Iymen. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinafter 
DroTlded  The  eenatoro  elected  in  the  year  one  thousand  eight 
hundr^'and  nlnety-fiTe  ahall  hold  their  offices  for  three  years. 
and  their  »uccewor8  ^all  be  chosen  for  two  years.  The  Assem- 
Wy  sSiU  cona^of  one  hundred  and  fifty  members  who  shall  be 
chosen  for  one  year. 

Const.    1846,  art.  Ill,  I  2. 

I  8.  Senate  district*. 

The  State  shall  be  dirided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis^ 
tr\ots  shall  be  numbered  from  one  to  fifty,  inclusive.      ,  „  ^  „ 

District  number  one  (1>  shall  consist  of  the  counties  of  Suffolk 

"""Di^^ric^tTumber  two  (2)  ^all  consist  of  the  county  of  QneeiiR. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
countv  of  Kings  comprising  the  first,  second,  third,  fourth,  fifth 
— ;i  JivfTi  -wflTd^  of  the  citv  of  Brooklyn. 

DMrict  nnJ^ber  ^ur  r4)  .hall  consist  of  that  part  of  the  county 
of  ffis  ^mpri^^^  th^  «^venth,  thirte^^nth,  nineteenth  rnd 
twentv-first  wards  of  the  city  of  Brooklyn 

D?^rict^timber  five  (5)  stiall  consist  of  that  part  of  the  rouuty 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  was-  formerly  the  town  of  Gravesend. 

District  number  six  (6)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the'  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  f^hall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street.  Varick  street,  Broome 
street,  Sullivan  street.  Spring  street.  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  Bast  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe*s 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway.  Fourth  street, 
the  Bowery  and  Third  avenue.  St.  Mark's  place.  Avenue  A. 
Seventh  street,  Avenue  B,  Clinton  street.  Rivington  street,  Nor- 
folk street.  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ton  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  E-ast  river,  and  running  thence  through  Jackson 
street.  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street.  Clinton  street,  Avenue  B,  Seventh  street.  Avenue  A, 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten.  and 
within  and  bounded  by  a  line  beginninfr  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  str€4»t, 
Hudson  street,  Dominick  street.  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street.  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue.  West  Nineteenth  street.  Eighth 
avenue.  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  <14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place.  East  Nineteenth  street, 
Third  avenue^  East  Twenty-third  street,  Lexington  avenue,  Bast 
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Fift7-third  street.  Third  avenue.  East  Fifty-second  street,  and 
the  CUist  riyer,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  conmst  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue.  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  n cross  Cen- 
tral park  to  Nmety-seventb  street,  Fifth  avenue.  East  Ninety- 
sixth  street,  Lexington  avenue.  East  Twenty-third  street.  Third 
avenue.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  x)f  beginning. 

District  number  sixteen  (16)  shall  consist  of  that  part  of  tlio 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  WeM  Nine- 
teenth street.  Eighth  avenue.  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street,  Tenth  avenue.  West  Forty-third 
street.  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  tho 
county  of  Xew  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue.  West  Forty-sixth  street, 
the  Hudson  river.  West  Eighty-ninth  street.  Tenth  or  Amsterdam 
avenue,  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  alons 
East  Fifty-second  street.  Third  avenue,  East  Fifty-third  street. 
I^exlugton  avenue,  East  Eighty-fourth  street,  Second  avenue. 
East  Eighty-third  street  and  the  East  river,  to  the  place  of  be- 
ginning; and  also  BlackwelFs  island. 

District  number  nineteen  (10)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  WVst  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue. 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trn  Di- 
verse road  across  Central  park  at  Ninety-seventh  street.  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  nvonue. 
West  Eighty-sixth  street,  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
coonty  of  New  York  lying  north  of  districts  niimberR>  eighteen 
and  fifteen,  and  within  and  bounded  by  a  Vnw  beginning  at  Enot 
£2ighty-third  street  and  the  East  river,  running  thence  throutrh 
G2aat  Eighty-third  street.  Second  avenue.  East  Eighty-fourth 
street,  I>xington  avenue.  East  Ninety-sixth  street.  Fifth  avenue. 
Sftst  One  Hundred  and  Tenth  street,  Fourth   or  Park  avenue, 
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East  One  Hundred  and  Nineteenth  street  to  the  Harlem  Hrer, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and  also  Randairs  island  and  WanPs  ii^lnnd. 

All  the  above  districts  in  the  coMnt^i*  of  New  Yori«  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shnll  consist  of  that  part  ot  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Hnrlem  river,  and  running 
thence  along  East  One  Hundred  nnd  Xinetcenth  street.  Fourth 
or  Park  avenue,  One  Hnndicd  nud  Twrnty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  bc.i?inning:  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  C22)  shall  cons-jst  of  the  county  of 
Westchester. 

District  number  twenty- three  (28)  shall  consist  of  the  countieB 
of  Orange  and  Rockland. 

District  number  twenty-fcmr  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia   and   Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(i)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-s«»ven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and   Schoharie. 

District  number  twenty-eight  (2S)  shall  consist  of  the  counties 
of  Saratoga,   Schenectady  and  Washington. 

District  number  twenty-nine  (20)  .shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (81)  shall  consist  of  the  counties  of 
Clinton,  Essex  and   Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  ot 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (38)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (30)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (3S)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (39)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung.  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  .shall  consist  of  the  counties  of 
Ontario  and  Wayne. 

District  number  fortv-three  (43)  shall  coafcint  nf  that  part  of  th€ 
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comity  of  Monroe  comprimng  the  towns  of  Brighton,  Henrietta, 
Irandeqnoit,  Mendon,  Penfield,  Perintoo,  Pittsford,  Xlueh  nnd 
Webster,  and  the  fourth,  sixth,  seventh,  eij^hth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eij^hteenth  wards 
of  the  city  of  Rochester,  as  at  present  conFtitnted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
comity  of  Monroe  comprising  the  towns  of  Chili,  01arks«on.  Gates, 
Greeoe.  Hamlin,  Ogden,  Pamm,  Riga,  Sweden  and  Wheatlnnd, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
siaeteenth  and  twentieth  wards  of  the  city  of  Rochester,  a»  at 
present  conatituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Xiagara,  Genesee  and  Orleans. 

Dialnct  number  f«rtir*six  (46)  slmll  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comf^rising  the  first,  second,  third,  sixth,  fif- 
teenth,  nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  ntunber  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
nintht  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua  and  Cattaraugus. 

Const.    184e,  art.  III.  %  3. 

I  4«  Ennmermtlons  anil  reapportionments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  ahali  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumiTation,  that  each  sonato 
district  shall  contain  as  nearly  as  may  bo  an  equal  number  of 
infaabitantSt  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
ennmeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
•neb  county.  No  town,  and  no  bloQk  in  a  city  iu(?losed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  exoofs  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  t>opu- 
lation  of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  may  bo  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  uinko  said  districts 
most  nearly  equal  in  nnrabor  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  sonatorK  unless  it  ^hall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
one«third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 

Const.    1846,  art.  lY,  |  4,  amended  In  1874. 

I  6.  Reprieves,  comntntatlonn,  and  pardons  to  ke 
srranted  by  vovernor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  «ases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
be  shall  have  power  to  suspend  the  execution  of  the  sentence. 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  « 
further  reprieve.  He  shall  annually  communicate  to  the  Ivegis- 
lature  each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Con»t.    1846.  art.  IV,  {  5. 

I  6.  'When    llentenant-arovernor   to   aet   as   governor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  remoTal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  ot  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1346,  art.  IV,  |  6. 


i  7.  Q,nalllicatlons    and    dntfes    of    ]ientenant*vovermori. 
ancceiislon  to  the  flroTernorship. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications* 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  ahall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  131  led  or  the  disability  shall  cease;  and  if  the  President  ot  the 
Senate  for  any  of  the  above  causes  shall  become  Incapable  of 
performing  the  duti.es  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Conat.    1846.  art.  IV.  i  7. 

f  8.  Salary  of  llentenan4«aroTernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  doty 
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or  senrice  he  may  be  reqaired  to  perform  by  the  Constitution  or 
by  law. 

Const.    lSi6,  art.  l\,  |  8,  amended  in  1874. 

i  ••  Bills  to  l»e  presented   to  irovernor;   approval  |   paa- 
of  bin  by  lefflfilatvre  if  not  approved. 


Every  bill  which  shall  have  passed  the  Benate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Govemor;  if 
he  approTe,  he  shall  sign  ft;  but  if  not,  he  shall  retnm  it  with 
his  objections  to  the  hoase  in  which  it  shall  have  origiiiated. 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it  If  after  such  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shaU  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  It  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  becomo 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  rotes  in  both  houses  shall  be  determined  by  yeas 
and  nays»  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  fiual  adjournment  of  the 
Legislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Govemor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  item.s  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
liegislature  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
,  one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
'  tiers  elected  to  each  house,  the  same  shall  be  part  of  the  law. 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visions of  this  section,  in  relation  to  bills  not  approved  by  tiie 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  hin 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
iDODey. 

Goait.    1840,  art.  IT,  |  9,  amended  In  1874. 
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ARTIGI.B    FIFTH. 

Sec.     ].  State  offlce^a. 

2.  First  election  of  state  oflScera. 

3.  Superintendent  of  public  works;   appointment;  potrers  and  dutle*. 

4.  Superintendent  of  state  prisons:  appointment;  powers  and  duties. 
r>.  Commissioners  of  the  land  ofBce;  of  the  canal  fund;  canal  board. 
0.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  goTemor. 

8.  Certain  offlces  abolished. 

9.  CWIl  serrloo  appointments  and  promotions. 

g   1.  State  offlcern. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offlces  fot  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  p«*r- 
quisites  of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

.   Const.    1840,  art.  V.  »  1,  2. 

S  2.  Flmt  election  of  atate  oAoer«. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pu*- 
suant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  .Tanuary  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

jl  3.  Sapertntendent  of  public  works}  APpolntBteMti 
po'Vf-erii   and    duties   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointcKl  and 
(inalified.  He  shall  receive  a  compensation  to  be  fixed  by  law. 
lie  shall  bo  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canal.s  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shRll  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  bo  suspended  or  remove*!  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but    in   case  of   the   removal  of  such    Superintendent  of   Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  nuiso  there<»f  to  the  Lejri.sliiturt'  at  it»  next 
sesisioD.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  suporintencU'nts,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modilicalion  by  the  Le>,'Is!ature,  and 
who  shall  receive  for  their  services  a  compensation  to  In*  fixed  by 
law.  They  shall  hold  their  office  for  three  y^nrs,  subject  to  sus 
pension  or  removal  by  the  Superintendent  of  Public  Works,  v.hen- 
ever,  in  his  judgment,  the  public  interest  shall  so  re(|uir:\  Any 
vacancy  in  the  office  of  any  such  assistant  superintendert  shnll 
be  filled  for  the  remainder  of  the  term  for  which  he  was  np 
poiDte<l.  by  the  Superintendent  of  Public  Works:  but  in  rn*n*  of 
the  sar»pension  or  removal  of  any  such  assistant  superintend<"it 
by  bin.*,  he  shall  at  once  report  to  the  Governor,  lu  ^yritint:.  the 
cause  oi  such  i*emoval.  All  other  i^eraons  enii)loye<l  in  the  care 
anti  ri?anaffement  of  the  canals,  ^except  collectors  of  tolls,  and 
those  in  the  department  of  the  Stute  Enjrineer  and  Surveyo:-. 
shall  be  appointed  by  the  Superintendent  of  IMiblic  Works,  and 
be  subject  to  suspen^ioi;  or  removal  by  him,  Tlu;  Supt^intendeni 
of  Publie  Works  shall  perform  all  the  duties  of  the  former  (.'anal 
ComnimHioners  and  lioard  of  Canal  romuiissioners.  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Lei?islature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Sennte. 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

Const.    1846,  art.  V,  S  3,  amended  In  1874. 

I  4.  Soperlntendent  of  state  prlMona;  appointment  t 
poivem  and   dvtleii   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate.  an<l 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  seeurity  in  8\ieh  amonnt,  and  with  such  sureties  as  shnll  b<- 
required  by  law  for  the  faithful  discharge  of  his  4"^'<*s:  he  ^^Inll 
have  the  superintendence,  management  and  control  of  state 
prisons,  .subject  to  such  laws  as  now  exist  or  may  hereafti  r  be 
enacted;  he  shall  appoint  the  agents,  warden^.  physiciMii^  and 
chaplains  of  the  prisons.  The  agent  nnd  warden  of  ejnh  j«ri<on 
shall  appoint  all  other  officers  of  such  prison,  except  t^ie  cI'm-K-. 
snbject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisoi>s.  Th(»  SnT>»M'- 
intendent  shall  have  all  the  powers  and  perform  all  the  duties 
not  incfmsistent  herewith,  which  were  formerly  had  and  ptr- 
formed  by  the  Inspectors  of  State  I*risons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  bo 
heard  in  his  defetise.  ^ 

Const.     1846,  art.  Y,  I  4,   amended  In  1876. 

I  6.  Commlmilonerii  of  the  land  offlee;  of  the  eannl  fundi 
eanal  board. 

The  Lieutenant-Governor.  Speaker  of  the  Assembly,  Secretary 
of   State,   Comptroller,    Treasurer,    Attorney-General    unO    State 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  InnU 
office.  The  Ueutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  comuiiHsioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Const.    1846,  art.  V,  §  5. 

I  6.  Po'wers  and  cliitle«  of  boardn. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  thi.H  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.     1846,  art.   V,  f  6. 

f   7.  State  treasurer,  Himpenflfon   by  iirovernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Leprishiture.  and  until  thirty  days  aftor 
the  commencement  of  the  next  session  of  the  I.e^^sloture.  when- 
ever it  shall  appear  to  him  thsit  such  Treasurer  has.  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Oonst.     1846.  art.  V,   S  7. 

{  H.  Certain   offleen  abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produc<^,  manufacture  or  commodity 
whatever,  are  hereby  abolished:  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  s.'ction  contained  shall 
abrogate  any  office  crented  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the  State  iii  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art  V,  I  8. 

i  0.  civil  aervloe   appointments   and   promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  there<^f,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitnes^s  to  be  ascertaine<1, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  praci- 
ticable,  shall  be  competitive:  provided  however,  that  honorably 
dl.scharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war.  who  are  citizens  and  ret»i- 
dents  of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  .standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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ARTICLB   SIXTH. 

1.  teprame  oout;  how  constituted;  judicial  dUtricts. 

2.  Judicial  dopartmenta;   appenat«  dlTlslon,  how  constituted;  goTcrnor 

to  designatp  Justices;  reporter;  time  and  place  of  boldinff  courts. 
8.  Jndfe  or  Justice  not  to  sit  In  reTlew;  testimony  In  equity  cases. 
4.  Terms  of  Alice:  Tacancles,  how  filled. 
ft.  City   coorts   abolished:    Judges   become   Justices   of  supreme   court; 

salaries;  Jurisdiction  rested  in  supreme  court. 
&  Circuit  courts  and  courts  of  oyer  and  terminer  abolished. 

7.  Court  of  appeals. 

8.  Vacancy  in  court  of  appeals,  how  filled. 

9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  ofilce. 

11.  Remoral  of  jndges. 

12.  Compensation;  age  restriction;  assignment  by  goremor. 

13.  Trial  of  Impeaciiments. 

14.  Ooontjr  courts. 

15.  Surrogates*     courts:     surrogates,     their     powers     and     Jurisdiction; 

Tacancies. 
19,  Local  judicial  ofltcers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

20.  No  judicial  oOker,  except  justice  of  the  peace,  to  recolTe  fees;  not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  Justices  of  the  peace  and  local   judicial 


28.  Courts  of  special  sessions. 

I  1.  8opreiue   coart|   hovv   conutitntedf   Judlcittt   illMtrlctu. 

The  Supreme  Court  i»  ooutinued  with  general  jurisdictiou  iu 
law  and  equity,  subject  to  such  appellate  jurisdiction  o£  the  Court 
of  Appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  iu  officei  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  ail 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  aud  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  aistricts,  three  iu  the  first  district,  three  iu  the 
second,  aud  one  iu  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
.as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fracti<m  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  aa  now 
constituted,  another  judicial  district  and  apimrtion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

Const.    184C.   art.  VI,   $  C,  amondod  in  1905. 

§  2.  Judicial  departmentM;  appellate  divlaioii,  Itoir  eon« 
Atituted;  ATOvernor  to  deMifrnate  JniiticeHf  reporter;  time 
and  place  of  holdlns  conrtM. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York:  the  others  shall  be  l>ounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  numln'r  there(»f. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  otiier  departments.  In  each  lepartmeut 
four  shall  constitute  a  quorum,  and  the  C(mcurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  .sit 
in   any   case. 

Fl'om  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shnll  designate  those  who  shall  C()nstituto  the  (Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justi<*o  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  d«»partment.  The  other  Justices 
shall  be  designateil  for  terms  of  fivo  years  or  the  tmexpired  p<»r- 
tions  of  their  resi)ective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  .Tnstices  sr)  designated  to  sit  in  tin*  Appellate  Division,  in  eaoh 
department  shall  lu»  residents  of  the  dopnrtment.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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dbspositiou  of  the  busiiiesH  before  it.  Wbeiiover  tbe  Appellate 
Division  in  any  department  sball  be  unable  to  dispose  of  its  biiKi- 
Qes9  within  a  reasonable  time,  a  majority  of  the  l*residing 
Justices  of  the  several  departments  at  a  meeting  called  by  tbe 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  Jo  any  other  department 
for  hearing  and  determination.  No  Justice  of  tbe  Ai)pelliite 
Division  shall,  within  the  department  to  which  be  may  be  dosi;?- 
nate<I  to  perform  the  duties  of  an  Appellate  Justice,  exorcise  any 
of  the  powers  of  a  Justice  of  the  Sniireme  Court,  otiicr  (h:in 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  bearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  tbe 
last  day  of  December,  eighteen  hundred  and  ninety-five,  tbe 
Appellate  Division  shall  have^the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  /Ferms  and  by  tbe  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  tbe  City  of  Now  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Ju8tic<»s  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor. 

CoDJit.    1846,   art.  VI.  ff  7  and  28,  add(»d   !n  1882,  amended  In   lOOS. 


{  3.  Jii«l;c«  or  Justice  not  to  nit  In  revle^T;  teiitlniony  In 
e^wItT  cftfces. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  ('ourt  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  nt  the  time  a  sitting  nieuiluM*.  Tbe 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law:  and,  except  as  herein  otherwise  providc<l.  tli^  T^-nri?^- 
lature  shall  have  the  same  power  to  niter  and  regnlate  tlit*  jnris- 
diction  and  proceedings  in  law  and  in  e«iuity  that  it  has  hereto- 
fore exercised. 

CoMt.    ISIC.  art.   VI.  |  8.  •  , 

S   4.  Ternm  of  ollloes  vnoanolen,  Yio^v  filled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 

20 


|§5,6  CONSTITUTION  OF  NEW  YORK.  Abt.  VI 

by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  snoh  vacancy 
occurs;  and,  until  the  vacancj'  shall  be  so  filled,  the  Grovernor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Const.  1846,  art.  VI,  SI  0,  13. 


i  S.  city  eonrts  abollii1ied|  |ad0««  beeome  IvMtieefl  of  an* 
prente  courts  sftlarl^s;  JiiplMdletloift  rented  tn  svprevfte 
eonrt. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  he 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  -residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  veste<i  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  In  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
maimer  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  w^hich  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I  <S.   Circnlt    courts     and    courts    of    oyer    and    termiitcr 
aboliMlieil. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-fiTe.  All  their  jtcrisdiction  shall  thereupon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  proyided  in  this  article,  may 
hold  court  in  anjr  county. 

New. 

i  7.  Covrt  of  ftiiyeals. 

The  Court  of  Appeals  is  continued,  tt  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  qaomm,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendant^;.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
tfae  Governor  that  said  court  is  unable,  by  retuson  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Qovemor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties-  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  CoUrt  of  Appeals  until  the 
causes  undisposed  of  in  said  court  are  reduced  to  two  hundred. 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Goart«  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1890.] 

Const.    1846,  art.  VT,  I  3,  amended  In  1869. 

I  8.  Vac«Jicy  In  court  of  appeals,  liow  died. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  nex^ 
general  election  happening  not  less  than  three  mouths  after  sn.Mi 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  .Tudges,  n 
temporary  appointment  of  Associate  Judge  shall  be  made  in  Whv 
manner;  but  in  such  case,  the  person  appointed  Chief  .Tudge  shaK 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longoi 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
teetioD  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shnll  be  filled. 

Coast.    184^1  art.  TI,  f  8,  sw^nded  In  ISdO 
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I  O.  Jttrladletion  of  court  of  appeal*. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  <lecision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tendinjr  to  sustain  a  findinp  of  fact  or  a  verdict  not  directoii 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  fnmi 
orders  granting  new  trials  on  exceptio|i8,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may.  however,  allow  an  ai>peal  uiM>n  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Conrt  of  Appeals. 

The  TiCgislature  may  fnrther  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  riirht 
to  appeal  shall  n<it  depend  upon  the  amount  Involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  (veneral  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  Imt 
appeals  therefrom  may  be  taken  under  existing  provisious  of  law. 

New. 
§   10.  Judareii   not  to  hold   any  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  Legislature*  or  the  people,  shall  l>e  void. 

CotiMt.     184G.   art.    VI,    i   10.   aiuendtHl   In   ISdO. 
$    11.   Ketn<»vnl    of  JuilKen. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  coneur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  reeord,  may  be  removed  by  the  Senate,  on  the  reeonunen- 
dati«)n  of  the  (J«»veruor,  if  two-thirds  of  all  the  moml>ers  elected 
to  the  Senate  eoiK'ur  therein.  But  no  officer  shall  l>e  remove<l 
by  virtue  of  this  section  except  for  cause,  which  shall  !>e  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  llie  ciuestion  of  removal,  the  yeas  and  nays 
shall   be   entered   on   the  jcuirnal, 

('oust.     I.s4t},   art.    VI,    |   31,    nuu-iidcd  In   3S09. 

§  12.  C'omiiciifialloni  aare  rcHtrlettoni  anslynnient  by  frov« 
eruor. 

No  peis'iu  shall  hold  the  office  of  Judge  or  Justi<"e  of  any  court 
longer  than  until  and  inchnling  the  last  <ljiy  c»f  December  next 
after  Ik*  shall  be  seventy  y<'ars  of  nge.  Each  justice  of  the  ru- 
preuu*  court  shall  re<eive  from  the  state  the  sum  of  ten  thousand 
dollars  per  year.  Those  assigne<l  to  the  appellate  divisions  in  the 
third  and  fourth  departments  shall  each  nM'eive  in  addition  tne 
sum  of  tw<»  thousand  «loliars,  aiul  the  presiding  justices  thereof 
the  Sinn  of  two  thousan«l  five  hundred  dollars  per  year.  Those 
justices  elected  in  the  first  aiul  secou<l.  judicial  departments  shall 
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oontinuo  to  receire  from  tlioir  n'spectivo  <iti<»s»  counties  or  dis- 
tricts, as  nowi  provided  by  law,  sneh  additional  compensation  as 
will  make  their  aggretrate  compeuKation  what  they  are  now  receiv- 
ing- Those  justices  elected  in  any  juoicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
firs«t  or  second  deiwrtments,  shall,  while  so  assigned,  re<'eive 
from  those  departments  resiJectively,  as  now  provided  by  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assigned  by  the  appellate  divisicm  or  designattHl  by  the  governor 
to  hi>ld  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expeui<es  while  actually  so  eugaced  in  holding  such 
term,  which  shall  be  paid  by  the  state  an<i  charged  U]>on  the 
judicial  district  where  the  service  is  rendered.  The  eonipensji- 
tion  herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justlci's  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  olfice  and 
to  those  hereafter  elected. 
Const.     1846,  art.  Yl,  H  13,  14,  amended  In  1869  and  1909. 

S   13.   Trial   of  impenobmentii. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected  The  Court  for  the 
Trial  of  Imi)eachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  T/ieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  beeu  acquitted.  Before  tho 
trial  of  an  impeachment  the  members  of  the  <'ourt  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  V>e  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  ext(»nd  further  than  to 
removal  from  office,  or  removal  from  office  and  disqtialitication  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State:  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 
Const.    1840,  art.  VI,  f  1,  amended  in  1860. 

i  14.  Coanty  coarta. 

The  existing  County  Courts  are  continued,  and  the  Judges 
there<^»f  now  in  office  shall  hold  their  otHces  until  the  expiration 
of  their  resiiective  terms.  In  the  county  of  Kings  there  shall  ho 
two  Ctumty  Judges  and  the  additional  ('ounty  Judge  shall  Ix* 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  jmlgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  Legislature  mav  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ize an  action  therein  for  the  rt^'overy  of  money  only,  in  which 
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ARTICLE   FIFTH. 

Sec.     1.  State  officers. 

2.  Firat  election  of  atate  offlcera. 

3.  Superintendent  of  public  works;  appointment;  powers  and  duties. 

4.  Superlotendeiit  of  state  prisons:  appointment:  powers  and  duties. 

5.  Commissioners  of  tbo  land  office;  of  the  canal  fund;  canal  board. 
0.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  goTemor. 

8.  Certain  offices  abolished. 

0.  Civil  serrioo  appointments  and  promotions. 

§   1.  State  oAcers. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  >:en- 
eral  election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  foi*  two 
jears,  except  as  provided  in  section  two  of  this  article.  Ench 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  iK*r- 
quisites  of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

.   Const.    1846,  art.  V,  H  1,  2. 

S  2.  First  election  of  state  oAcers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

Now. 

§  3.  Superintendent  of  public  vrorksf  appolntnaenti 
pofvers   and    dntlon   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  terra  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
(|ualified.  lie  shall  receive  a  compjensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulntions  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  [uiblic  interest  shall  so  require; 
but    in   case  of  the   removal  of  such    Superintendent  of   Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
snch  removal  and  the  cause  thereof  to  the  Le;:isUiture  at  it»  next 
session.  The  Superintendent  of  Tublic  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  dutii's  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Le{,'is!ature,  and 
who  shall  receive  for  their  servii'cs  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  ofllce  for  three  ypnrs.  subject  to  sns 
|)ension  or  removal  by  the  Superintendent  of  Public  Works,  vrhen- 
erer,  in  his  judjcrment,  the  public  interest  shall  so  re«iulro.  Any 
vacancy  in  the  office  of  any  snch  assistant  superintendert  shnll 
be  filled  for  the  remainder  of  the  term  for  whi<h  he  was  ap 
pointed,  by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  sar'pen:«ion  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  in  writinp,  the 
cause  of  such  removal.  All  other  persona  employed  in  the  care 
an»l  liTanaffement  of  the  canals,  ^except  collectors  of  tolls,  and 
those  in  tiie  department  of  the  State  EnKinoi-r  and  Surveyor. 
shall  h{*  appointed  by  the  Superintendent  of  I*viblic  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commiasioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Lejfislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate. 
shall  have  power  to  fill  vacancies  in  the  otRce  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  ffrant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding: 
session  of  the  Senate. 

Const.    1846.  art.  V,  9  3,  amended  In  1874. 

f  4.  Superintend ent  of  state  prlMons;  appointment; 
poYrerii   and   dntles   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
jfive  security  in  such  amount,  and  with  such  sureties  as  shall  bi- 
required  by  law  for  the  faithful  discharge  of  his  4"tJ*^s:  he  shnll 
have  the  superintendence,  management  and  control  of  stnte 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted;  he  shall  appoint  the  agents,  wardens,  physicians  nn<l 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  ofl^cers  of  such  prison,  except  the  clerK-. 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Sho^m*- 
intendent  shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense.  ^ 

CoDflt.     1846,   art.   V,  {  4.   amended  In  1876. 

I  6.  Commlsnionern  of  the  Innd  offlee:  of  the  eanal  fnnd; 
ennal  bonrd. 

The  Lieutenant-Governor,  Speaker  of  the  Assembly,  Secretary 
of   State,    Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  bo  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroner» 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  l*ublic  Works. 

Const.    1846,  art.  V.  S  5.  ' 

S  O.  Poorer*  and  «latleii  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1846.  art.  V.  f  C. 

{   7.  State  trea«aror,  aaiipennion   liy  nrovernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  I/eg^sloture,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has.  in  any  par- 
ticular, violateii  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Const.     1846,   art.  V,   §  7. 

I  8.  Certain  olIlceH  nbollflhed. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished:  and  no  such  otfice  shall  hereafter 
be  created  by  law;  but  nothing  in  this  s.'rtion  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting"  the 
public  health  or  the  interests  of  the  State  iii  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  i»revcnt  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art  V,  f  8. 

I  •.  Civil   nervlce   appolntmentii   and   promotlonn. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  inoludlng  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertainetl, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive:  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war.  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  In  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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ARTIC1.B   SIXTH. 

1.  Bvpreme  court;  bow  constituted;  jadldal  dlstrteta. 

9.  Judicial  d«pftrtmenU;   appellate  dlTialon,   how  conatltutod:  goTernor 

to  deaignate  Jostlcea;  reporter;  time  aud  place  of  bolding  courts. 
8.  luOge  or  justice  not  to  sit  in  reTlew;  testimony  in  eqnlty  cases. 
4.  Terms  of  nflke;  Tacanclea,   how  filled. 
A.  City   courts'  abolished;    Judges   become   Justices   of   supreme   court; 

salaries;  Jurisdiction  Tested  In  supreme  court. 
€.  Clrcoit  coorts  and  courts  of  oyer  and  terminer  abolished. 

7.  Court  of  appeals. 

8.  Vacancy  In  coart  of  appeals,  how  filled. 

9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  offlce. 

11.  Removal  of  Jndges. 

12.  Compensation;  age  restriction;  assignment  by  gOTemor. 

15.  Trial  of  Impeachments. 
14.  Goontj  courts. 

16.  Surrogates*     courts;     surrogates,     their     powers     and     jurisdiction; 

Tacandes. 
16w  Local  Judicial  oflcers. 

17.  Justices  of  the  peace;  district  court  justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

90.  So  Jodiclal  officer,  except  justice  of  the  peace,  to  recelTe  fees;  not 
to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  ofilce  of  present  Justices  of  the  peace  and  local   judicial 


23.  Courts  of  special  sessions. 

f   1.  Sapreme   court i   how   conutltuted;  Judicial   dlMtricts. 

The  Supreme  Court  is  ooutinued  with  general  jurisdictiou  lu 
law  arid  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
of  .fippeaU  as  now  is  or  may  be  prescribed  by  law  uot  incousisteut 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  aud  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  ail 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  aud  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  ele(?tor8  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  iu  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  theur  respective  judicial  districts.  The  Legislature 
mav  alter  the  judicial  districts  ouce  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fracticm  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

Const.    liMC,   art.  VI,   §  C,  amondod  In  1906. 

{  2.  Judicial  departineiitn;  appellate  division,  ho-w  eon« 
•titnted;  grovernor  to  denlHrnate  JuMtlcoNi  reporter;  time 
and  place  of  lioldlngr  conrtH. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York:  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  numlK'r  thereof. 

There  shall  be  an  Ap])ellale  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  Tn  each  department 
fdtir  shall  constitute  a  quorum,  and  the  c(mcurrence  of  three  fthall 
b<*  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in   any   case. 

Fh)m  all  the  Justices  elected  to  the  Supreme  (\>urt  the  Ciov- 
«*rnor  shall  designate  th<»se  who  shall  constitute  the  'Appellate 
Division  in  each  departnu^nt;  and  he  shall  designate  the  Presiding 
Justice  thfreof.  who  shall  act  as  such  during  his  term  of  ofBce, 
and  shrill  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  fiv<»  years  or  the  unexi>ired  por- 
tions of  their  respective  terms  of  oflUce.  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  <lesignations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Aiipelhite  Division,  in  each 
dei)artment  shall  be  residents  i>f  the  departn^ent.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Ai»i)elhite  Division,  or  in  case  th^ 
Presiding  Justice  of  any  Appellnte  Division  shall  certify  to  him 
that  one  or  more  additional  .Tustices  are  needed  for  the  speedy 
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disposltiou  of  tlie  bu.siues8  before  it.  WbeiU'ver  tbe  Appellate 
Division  in  uny  department  sball  be  uuablc  to  dispose  of  its  buKi- 
ness  within  a  ren«ouiibIe  time,  a  majority  of  the  l^residin^ 
Justices  of  the  several  departments  at  a  moetinj:  called  l)y  the 
Presidin/BT  JiiHtice  of  the  department  in  arrenrs  may  transfer  any 
pendinjir  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Api)ellate 
Division  shall,  within  the  department  to  which  be  may  ]>e  desi^- 
nate<l  to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining;  to  the  Ap- 
peilate  Division*  or  to  the  hearing;  and  de<!ision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  eii^aiced  in  perfonninp  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  ludd 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judieial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  Decemlier,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  -the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  »Terms  and  by  the  (Jeneral 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  Yf>rk,  the 
Superior  <*ourt  of  Buffalo  and  the  City  of  Rrookiyn.  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  ff)r  holdinff  Special  Terms 
therein,  and  to  assign  the  Justitvs  in  tbe  departments  to  hold 
such   terms;  or  to  make  rules   therefor. 

Con*t.    184«,  art.  VI.  If  7  and  28.  added  In  IWffi.  amendod  In  1005. 


I   3.  Jadfce  or  JiiH<l<*e  not  to  nit  In  review t  tentlmony  In 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Divisinu  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  ]»y  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  Tlie 
testuuony  in  equity  cases  shall  be  taken  in  llko  manner  a-<  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  tlu^  L'^jris- 
lature  shall  have  the  same  power  to  alter  and  regul-ite  the  juris- 
diction and  proceedings  in  law  and  in  eijnity  that  it  has  hereto- 
fore exercised. 

Contt.    184C.   art.   VI,  |  8.  •  , 

I   4.   Termii  of  ollloe;  vnoa notes,  lio^*  filled. 

The  official  terms  of  the  Justices  of  the  Supreme  Ccnu't  shall  be 
fourteen  yearn  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  tlie  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  tilled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  racancj'  shall  be  so  filled,  the  G-overnor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Const.  1846,  art.  VI,  81  0,  13. 


i  B«  City  courts  abollnhedi  Jadfr^M  beeome  Jiuitiees  of  sv* 
prente  court  t  salaries  |  Jarlsdlcttoa  ▼csted  la  sapreafte 
eovrt. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  ele<'ted 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  bo  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  (^ounty  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  V»y  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


S   0.  Circuit    conrt<i     and    courts    of    oyer    and    terntlaer 
abollMhed. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from   and  after  the  last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-fiTe.  All  their  jicrifidlctioii  shall  therenpon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  aucb  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determinatioa.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

i  7.  Court  of  aiiyeolri. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offlcee  until  the  expiration  of  their  respective  terms,  and  their 
miccesflors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  qaomm,  and  the  concurrence  of  four  shall  be  necessary  to  a 
deiHsion.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties-  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
caiwes  undisposed  of  in  said  court  are  reduced  to  two  hundred. 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1890.] 

Const.    1846,  art.  VT,  |  3,  amended  in  1860. 

I  8.  VacAJicy  In  eoart  of  appeals,  lioir  fllled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  nex^ 
general  election  happening  not  less  than  three  months  after  mu.^Ii 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor,  by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associnre  Judges,  a 
temporary  appointment  of  As.^ociate  Judge  shall  be  made  in  liki' 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longoi 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powera  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  app^ntment  or  election,  when  the  number  of  Judges  i.<i 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vac^nc}*  shAlI  be  filled. 

Const.    1M«,  art.  TI,  f  8,  sm^nded  in  1860. 
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I  O.  Jtirisdiotlon  of  court  of  appealii. 

After  the  last  day  of  December,  one  thousand  eijrht  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  <lecision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supportin;r 
or  tendintr  to  sustain  a  iiudiuK  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death.  api>ealH  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determiuinjc  actions  or  special  proctHKlings,  and  from 
orders  frranting  new  trials  on  exceptions,  where  the  api>ellauts 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  r«»n- 
dcred  against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  uinm  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

'^Fhe  Legislature  may  further  restrict  the  jurisdiction  of  the 
('Ourt  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  ui>on  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  (Jeneral  Term  before  the  last  day 
of  Deceml>er,  one  thousand  eight  hundred,  and  ninety-five*  bat 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 
S    10.   Judaren   not   to  hold   any  other  office. 

The  .Judges  of  the  ( 'ourt  of  Appeals  and  the  Justices  of  the 
Supreme   Court   shall   nr>t   hold   any   other  office  or  public   trust. 
AM  vot«'s  for  any  of  them,   for  any  other  than  a  judicial   office, 
given  by  the  lyt^gisiatnre  or  the  people,  shall  be  void. 
CouHt.    'lS4«,    art.    M.    ii   10,   Hmeiidt-U   li»   I860. 

$    11.   Removal   of  Jadire«. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
C(»urt  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  otflcers,  ex<'ept 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  re<'onni)en- 
datimi  of  the  (Joveriior.  if  two-thirds  of  all  the  momlwrs  elected 
to  the  S(»nate  <'oneur  therein.  But  no  officer  shall  l)€  removed 
by  virtue  of  this  seetion  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heani.  On  the  questi»»n  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 
CnnhJ.     JM40,   Hit.    VI,    §    11,    ameudetl  In   18(». 

S  12.  i'f>nii>eiii«atlon|  age  restriction j  aAslgrnntent  hy  irov* 
ernor. 

No  person  shall  hold  the  ofli<<'  of  Juilge  or  Justice  of  any  court 
longer  than  until  and  imluding  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  ago.  Ea<-h  justice  of  the  fu- 
preme  eourt  shall  re<eive  from  the  state  the  sum  of  ten  thousand 
dollars  per  year.  Those*  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  departments  .shall  eaeh  receive  in  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  «lollars  per  year.  Those 
justices  electetl  in  the  first  aud  sim-oihI  judicial  departments  shall 
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continue  to  receive  from  tlioir  rt'sixH-tivo  cities,  countips  or  dis- 
trict:^. AH  now,  provided  by  Inw,  Hucii  udditioiiul  compensation  an 
will  mnke  their  aK^re^nite  coiupeuHation  what  they  are  now  reoelv- 
inp.  Those  juKtices  eleiled  in  any  juciiciul  department  other  than 
the  first  or  second,  and  asnipned  to  the  appellate  divisions  of  the 
first  or  second  deiMirtmeuts,  shall,  while  so  assi;;ne<l,  receive 
from  those  depurtments  respe<'tively,  as  now  provided  by  law, 
such  adilitional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assigned  b.v  the  apiK'IIate  division  or  desi^natifl  by  the  governor 
to  h(dd  a  trial  or  spe<-ial  term  in  a  judicial  district  other  than 
that  in  which  ho  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  euKaired  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  \i]>on  the 
judicial  district  where  the  service  is  rendere<l.  The  conipensjj- 
tion  herein  provided  shall  be  in  lieu  of  and  shall  exclude  ail 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  iu  ofHce  and 
to  those  hereafter  elected. 
Const.     1846.  art.  VI,  H  13,  14,  amended  in  1S69  and  1009. 

f   13.   Trial   of  Impeaobmentii. 

The  Assembly  shall  have  the  power  of  imi>eachment,  by  a  vote 
of  a  majority  of  all  the  mend)ers  elected  The  ('ourt  for  the 
Trial  of  Impeachment.s  shall  be  ccunposed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impea<'hment  against  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitt(»d.  Before  tho 
trial  of  an  impeaehnient  the  members  of  the  court  shall  talxo  an 
oath  or  affirmation  truly  and  impaitinlly  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shah  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State;  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 
Const.     1846,  art.  VI,  I  1,  amended  In  1S69. 

i  14.  Coanty  covrts. 

The  existing  County  Courts  are  continued,  and  the  Judges 
therwif  now  in  office  shall  hold  thcMr  offices  until  the  expiration 
of  their  reapective  terms.  Iu  the  c<»nnty  of  Kings-  there  shall  be 
two  Count.v  Judges  and  the  additional  ('ounty  Ju<lge  shall  be 
chosen  at  the  next  general  eU-cticm  held  after  the  a<loption  of  this 
article.  The  successors  of  the  several  County  Ju(ig<'s  shall  bi» 
chosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  Mhere  the  defendants  resi<le  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  Legislature  niav  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ize an  action  therein  for  the  recovery  of  money  only,  in  which 
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the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which 
any  person  not  a  resident  of  the  county  is  a  defendant. 
•  Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
nbolished  from  and  after  the  last  day  of  December,  one  thoufwind 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of  New  Yorlc,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  a:l  actions 
nnd  proceedings  then  pending  in  such  Courts  of  Sessions  shnll  be 
transferred  to  said  County  Courts  for  hearing  and  determlnaton. 
Every  County  Judge  shall  perform  such  duties  as  may  b?  re- 
(luired  by  law.  His  salary  shall  be  establishorl  by  law,  payable 
out  of  the  county  treasury.  A  County  Judge  of  any  county  may 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

Const.    1846,  art.  VI,  f  IG,  amonded  In  1869. 

I  1S(.  SnrroirateM'  conrtn;  «iirrofffttefi,  ihelr  poirem  nnd 
Jurisdiction  I  vaoanclen. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  !-hall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  .which  the  Surrogatt*s  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provid(*d 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of  h's 
county,  except  where  a  separate  Surrogate  has  been  or  shall  \ie 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  sejxarate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  yeara.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  \>e  estabHshed 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  nnd  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  iilled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
IK)wer8  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const.    1846,  art.  VI.  |  1R,  am^Midod  in  1809. 

S   16.   Local  Jndlcinl  ofllrt^rfi. 

The  TiCgislature  may.  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  tJie  duties  of  County  Judge  and  of 
Surrogate,  In  cases  of  their  inability  or  of  a  vacancy,  and  In 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  In  special  cases  as  are  or  maj'  be  prorided  by  law, 

Conit.    IMfl,  «rt.  Yl.  S  le.  amond.'d  in  li<no. 
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I  IT.   Jiurtloe*  •£  th9  pemoei  df strict  eovvt  |ustl6ea« 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  tem  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
In  the  different  cities  of  this  Btate  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  rospectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Const.    1846,  art.  VI,  |  IS,  ameDded  la  I860. 

S  18.  Imfcrior  1cm»U  cowtrtm* 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legislature,  but  no  inferior  local  court  here- 
after  created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Legislature  may  direct. 

Const.    184fl»  art.  VI,  I  19,   amended  In  186Q 

{19.  Clerlca  of  eonrtv. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
lished by  law  and  paid  out  of  the  public  treasury. 

Const.    1846,  art.  VI,  f  20,  amended  in  1869. 

I  SO.  No  Judicial  Oflleer,  except  Justice  of  the  peace,  to 
receive  fees;  mot  to  act  a*  attorney  or  fpomiMelor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  jot  perquisites  of  office;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
couutlev-    No  OQO  irtUlU  b^  eligible  to  the  office  of  Judge  ot  tb9 
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Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  Is  not  an  attorney  and  counselor  of  this  State. 

Const.    1846,  art.  VI,  i  21,  amended  in  1808. 

i  21.  Publication  of  atatnt^s. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const.    1846,  art.  VI,  (23,  amended  in  1808. 

§  22.  Terms  of  ofllce  of  present  Justices  of  the  peace  and 
local  Judicial  officers. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.    1846.  art.  VI,  §  25.  amended  in  1869. 

S  29.  Courts  of  s'pedal  sessions. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

Conat.    1846,  art.  VI,  f  26.  amended  In  1860. 
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ARTICIiK  SBVBlfTH. 

ifK.     1.  State  CTpdit  not  to  bo  given. 

2.  State  debt  a,  power  to  (.•ontraot. 

3.  State  debta  to  repel  InTasloDa. 

4.  Ltmltatlon  of  lesfalatiTe  pon-er  to  create  debts. 
6.  Siakins  fniiii  bow  kept  and  invt'sted. 

6.  Glalnui  barred  by  statute  of  limltatiuDS. 

7.  Forest  preserre. 

8.  Canals,   not  to  bt*  sold;  not  appllrablo  to  ot-rtafn  esnals:  dlspoaltlon 

of  funds. 

9.  No   tolls  to  be  Imposed;  contracts  fbr  work  and  matei'lals;  uo. extra 

compensation. 

10.  Canal  improvement  and  cost  thereof. 

11.  Payment  of  debts  of  tbe  State. 

12.  Improvement  of  hlgliwsys. 

{   1.  State  credit  not  to  1»e  irlven. 

The  credit  of  the  State  shnll  not  in  any  mnnnor  he  piren  or 
loaned  to  or  iu  aid  of  any  individual,  association  or  corporation. 

Conat.    1846.  art.  VII.  |  0. 

S  2,  State  debt«,  pofrer  to  contract. 

The  State  may,  to  meet  casual  deficits  or  fniliircH  in  rerennes, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars:  and  the  moneys  arising  fi^m 
the  loans  creating  such  debts  shall  he  api)lied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Const.    1846,  art.  YH,  f  10. 

I  8.  State  debta  to  repel  Invnalona. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war:  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1846.  art.  VII,  S  11. 

I  4.  Llaaitatlom  of  legislative  po^vcr  to  create  debta. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contrartcd  by  or  in  behalf 
of  this  StPte,  unless  such  debt  shall  !•(»  authorized  by  a  law, 
for  srniie  single  work  or  object,  to  be  distindy  specified  therein; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
Ruch  debt  as  it  fails  due.  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time^  of  the 
contracting  thereof.  Xo  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
j«ucli  election.  On  the  final  passage  of  such  bill  in  either  house 
of  the  Legislatnre,  the  question  .«?hall  be  taken  by  ayes  and  noes, 
to  be  duly  entered  on  the  journals  thereof,  and  shall  be:  "  Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?  " 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  oaTe  been  contracted  in  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  sucb 
law;  but  the  tax  imposed  by  such  actt  in  proportion  to  the  debt 
and  liability  which  may  have  been  eontractea,  in  puranaace  of 
such  law,  shall  remain  in  force  and  be  irrepaalablef  and  be  anna- 
ally  collected,  until  the  proceeds  thereof  shall  hare  made  the 
I)rovisif)n  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  -  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  obje<*t  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  others  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law,  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  or  against.  Tae  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  has  been  or  may  be  authorized  pursuant  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof.  It  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  suflScient  to  pay 
tlie  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  siuldng  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discUarge  the  princi- 
pal of  such  'debt  when  it  shall  become  due  and  payable. 
Const.     1846,    art.  VIT,    {   12,   amended  In   190S    and  1909. 

§   6.  Sinking  fnndy  how  kept  and  Inveated* 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
le  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.    1846,   art.   TIT,  i   13,  amendeU  In  1874. 

I  6.  Clnimn  barred  by  atatute  of  limltatloaa. 

Neither  the  L^^gislature,  conal  board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time*    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  nhall  be  pre- 
sented  or  allowed,  nor  shall  it  extend  to  any  claim  dniy  preHented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dili- 
gence from  the  time  of  such  presentment.  But  if  the  claimant 
shall  be  under  legal  disability,  the  claim  may  be  presented  within 
two  years  after  such  disability  is  removed. 
Coast.     1S46,  srt..yiT.  |  14.  ameiided  In  1874. 

S  T.  Forest  preserve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stitating  the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
erer  kept  as  wild  forest  lands.  Tliey  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  sikall  the  timber  thereon  be  sold,  removed  or  destroyed. 


I  8.  CanAls,  not  to  be  sold;  not  applied  to  certain 
canals  I  disposition  of  fnnds. 

The  I>egislatnre  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  proolbition  of  lease,  sale  or  other  disposition  herein 
contatneil,  snail  not  apply  to  thft  canal  known  as  the  Main  and 
Hamburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  l)e  de- 
rived from  any  lease,  sale  or  other  diHi>osition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 

Const.     1846,  art.  VII,   {  6,  anionded  In  1882. 

I  9.  No  tolls  to  be  Imposed;  contracts  for  ^work  and  mn-' 
terldls;  no  extra  conipensatton. 

Xo  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  but  all  boats  navigating  the  canals, 
and  tne  owners  and  masters  thereof,  shall  be  subject  to  siu-h  laws 
and  regulations  as  have  been  or  may  hereafter  be  enacted  con- 
cerning the  navigation  of  the  canals.  The  Legislature  shall  au- 
naally,  by  equitable  taxes,  make  provision  for  the  expenses  of  the 
superintendence  and  repairs  of  the  canals.  All  contracts  for 
work  or  materials  on  any  canal  shall  be  made  with  the  i)crsons 
who  shall  offer  to  do  or  provide  the  same  at  the  lowest  i>nc'e, 
with  adequate  security  for  their  performance.  No  extra  compen- 
sation shall  be  made  to  any  contractor;  but  if,  from  any  unfcjre- 
seen  cause,  the  terms  of  any  contract  shall  prove  to  be  unjust 
and  oppressive,  the  cannal  board  may,  upou  the  application  of  the 
contractor,  cancel  suoh  contract. 
Const.     1846,  art.  VII,  |  3,  amended  In  1882. 

i  lO.  Canal  laaprovement,  and  cost  tliereof. 

The  canals  may  be  improved  in  snch  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorfzed  for  tnat 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  o..* 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  tne  state  treasury,  or  by  equitable  annual  tax. 

Kew. 
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i   11.  Payment  of  debta  of  the  state. 

The  TiPgrislatnro  may  appropriate  out  of  any  ftinda  in  thp 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  f^i^t  apart  in  each  fiscal  yeiJr,  moneys  in  the  state  treastiry 
as  a  sinkiuje:  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after createil  under  section  four  of  article  seven  of  the  ccmstitn- 
tion  until  the  same  shall  be  wholly  paid,  and  the  principal  anil 
income  of  such  sinkinjc  fund  shall  be  applied  to  the  purfM)8e  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever: and,  in  the  evcMit  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual 
tax  for  such  year  neetl  not  \te  impose*]  and  collected,  as  requires! 
by  the  ijro visions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  i>ursuance  thereof. 
Added   in  1005. 

f   lU.  Improvement   of  lilffh'waTS. 

A  debt  or  debts  of  the  state  may  lie  authorized  by  law  for  thi* 
improvement  of  highways.  Such  highways  shall  be  determinetl 
tmder  general  laws,  which  shall  alsc»  provide  for  the  equitnblo 
apportionment  thereof  among  the  counties.  The  aggregate  o-f 
the  debts  authorized  by  this  section  shall  not  at  any  one  tinio 
exceed  the  sum  of  fifty  millions  of  dollars.  ^  The  payment  of  tho 
annual  interest  oi>  su<"li  debt  and  the  creation  of  a  sinking  fund 
oi  at  least  two  i»er  centum  per  anntim  to  discharge  the  prin- 
cipal aT  maturity  shall  be  provided  by  general  laws  whose  forc-i* 
and  effe<*t  shall  not  be  diminisht'd  during  the  existence  of  any 
debt  created  tfiereund«'r.  The  I^egislature  may  liy  general  liiws 
iciiuire  the  county  or  town  or  both  to  pay  t<»  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  crmnty  or  town  and  the  proiK)rtioiiate 
part  i»f  the  interest  there^m,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundre<lths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  huii- 
dre<lths.  None  of  the  provisions  of  the  fourth  section  of  ihin 
article  shall  apply  to  debt*  for  the  improvement  of  higbwayn 
hereby  authorized. 
Added  lu  1905. 
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article:  biqhth. 

See.     1.  Corporations,  formatioa  of. 

2.  Does  of  corpora ilou4.  ' 

S.  Corporation.  Uitiiiuioa  of  ti'i-iu. 

4.  Savings    bauk    cfaar.'-iB;    nscrlctiuns   upon   trust(>tfs;    special   charters 

not  to  be  {^rauted. 

5.  Speclo  paynicut. 

6l  Rt*fristry  of  biila  or  notes. 

T.  lilabUltjr  of  stooklioldi*r«  of  banks. 

&  BillhoIUens  of   insolvent  bank,   preferrotl  creditors. 

0.  Credit  or  monry  of  1h-»  8tat*»  not  to  !».'•  plveii. 

10.  Counties.    rltl:s   nnd    towns   not    to   give    or   loan    money    or   credit; 

limitation  of  indt  btedness. 

11.  State   boaril    of   charttles;    state    eomuiisslon    In    lunacy;    state    coui< 

mlaalon  of  prison**. 

12.  Boards  appolntrd  by  icorernor. 
in.   Kxlsting  laws  to  rrmain  in  force. 

14.  Maintenenco  and  support  of  Inmates  of  charitable  institutions. 

15.  ComnilssloDera  continued  in  office. 

I  1.  Corparatlonn,  formation  of. 

Corporations  may  be  fonned  under  general  laws:  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
ni£«s  where,  in  the  judgment  of  the  Legislature,  the  obio'ts  of 
ibe  c-orporation  cannot  be  attained  under  general  laws.  All  geii- 
^nil  lawA  and  special  acts  passed  pursuant  to  this  section  may  he 
altired  from  time  to  time  or  repealed. 

roost.    IS  16,  art.  Till,  %  1. 

}  2.  I>ne»  of  corporations. 

r>ne»  from  corporations  shall  be  secured  by  such  individnol 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
I J  law. 

04i,t.     1S4I5.   art.  VIII,  S  2. 

f  3.  Corporation,  deAnltlon   of  term. 

The  term  corporation.s  as  u.<«ed  in  this  article  shall  be  construed 
t«»  ixK'lnde  nil  associations  and  joint-stock  companies  having  any 
*'f  the  powers  or  privileges  of  corporations  not  possessed  by  ;!i- 
diviiiuals  or  partnerships.  And  nil  corporations  shall  have  the 
Rght  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
«-ases  as  natnral  persons. 

It.    l»46.  art.  VIII,  $  n. 


I  4.  Savins*  bank  olinrtcm:  reatrietionii  upon  truatees; 
speeial  cliartera   not  to  be  (arm n ted. 

The  Legislature  shall,  by  generiil  law,  conform  all  charters  of 
fcjniiigs  banks,  or  institutions  for  savings,  to  a  uniformity  of 
r^wer*,  rights  and  liabilities,  and  :^n  charters  hereafter  granted 
for  snch  corporations  shall  be  madi»  to  conform  to  snrh  generic! 
Uw.  and  to  such  amendments  as  mny  be  made  thereto.  And  no 
«ii*-h  <forporation  shall  have  auy  capital  stock,  nor  shall  the 
tnutee*  thereof,  or  any  of  thein.  have  any  interest  whatever, 
iSrect  or  indirect,  in  the  profits  of  such  corporation;  ard  no  di- 
rN*tor  or  trustee  of  any  such  bank  or  institution  shril  be  intcr- 
^rted  in  any  loan  or  use  of  anv  money  or  property  of  such  bank 
«  institution  for  savings.   The  Legislature  shall  have  no  power  tu 
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pass  any  uct  Kranting  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 

Const.     1846,  art.  VIII,  {  4,  amended  In  1874. 

§   6.   Speele  payiueut. 

The  Legislature  shall  haYe  no  power  to  pase  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const.     1846,   art.   VIII,   |   3. 

S   <!.  Reslatry  of  bills  or  notes. 

The  legislature  shall  provide  by   law  for  the  registry  of  all 
bills  or  notes,   isHiK*d  or  put  in  circulation  as  money,  and  shall  . 
roiiuire  ample  security  for  the  redemption  of  the  same  iu  specie. 

Const.     1846.  art.    VIII,   |  6. 

§   7.  lilabllKy  of  stockholders   of  banks. 

The  stockholders  «)f  every  corporation  and  joint-stock  associa- 
tion for  banking  pnrposos,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  as.<<ociation,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.     1846,  art.  VlII,   I  7. 

i  K.  Blllholaers   of  Insolvent  bank,  preferred  creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  pn^ference  in  payment, 
•ver  all  other  creditors  of  such  bank  or  association. 
Const.     1846,  art.  VlII,    |  8. 

i  9.  Credit  or  money  of  the  state  not  to  be  vlTen* 

Neither  the  cnnlit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  prirate 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  su<'h  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  ajs  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational   purposes. 

Const.     1846,  art.  VIII,   |   10.  added  In  1874. 
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I  10.  LfmitAtlon  of  Indebted  nena  of  conn  tie**  elile«,  town* 
aad  Tlllmirea;  exception  mm  to  city  of  New  York. 


Xo  county,  city,  town  or  village  shall  hereafter  give  any  money 

or  property,   or  loan   its   money   or  credit   to   or  in  aid   of  any 

individual,  asMociation  or  corporation,  or  become  directly  or  in- 

diret'tly  the  owner  of  stock  in,  or  bonds  of,  any  association  or 

corporation;  nor  shall  any  such  county,  city,  town  or  village  be 

allowed  to  incur  any  indebtedness  except  for  county,  city,  town 

or  Tillage  purposes.     This  section  shall  not  prevent  such  county, 

dty,  town  or  village  from  making  such  provision  fur  the  aid  or 

support  of  its  poor  as  may  be  authorized  by  law.     No  county  or 

rilj  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 

any  manner  to  an  amount  which,  including  existing  indebtediie  •-, 

*liiill  exceed  ten  per  centum  of  tne  assessed  valuation  of  the  real 

f^utf"  of  such  county  or  city  subject, to  taxation,  as  it  appeared 

br  the  assesument-rolls  of  »aid  county  or  city  on  the  last  assexs- 

ment  for  state  or  county  tuxes  prior  to  the  incurring  of  snob 

i3d(4»tedness:  and  all  indebtedness  in  excess  of  such  limitations, 

eK-ept  such   as  now  may  exist,  shall  be  alisolutely  void,  except 

a«  herein  otlierwise  provided. .  Xo  county  or  city  whose  present 

ind*»htedm's»   exceeds  ten  per  centum  of  the  assessed  valuation 

of  it9  real  estate  subject  to  taxation,, shall  be  allowed  to  become 

io*iebted  in  any  further  amount  until  such  indebtedness  shall  be 

rsHiaced  within  such  limit.     This  section  shall  not  be  construed 

to  prevent  the  issuing  of  certificates  of  indebtetlness  or  revenue 

bonds  issu€Hi  in  anticipation  of  the  collection  of  taxes  for  amounts 

2naaUy  contained,  or  to  be  contained  in  the  taxes  for  the  year 

i^iieD  such  certificates  or  revenue  bonds  are  issued  and  payable 

Hir  of  such   taxes*:   nor  to  prevent  the  city  of  New  Yorlc  from 

issuing  bonds  to   be  redeemed  out  of  the  tax  levy  for  the  yea  J 

&»-xT  »ticf-eeiling  the  year  of  their  issue,  provided  that  the  amount 

'rf  such  br>nds  which  may  be  iss-ued  in  any  one  year  in  excess  of 

-be  limitations    herein   containetl   shall   not   exceed   one-tenth   of 

«»!»  per  centum  of  the  assessed  valuation  of  the  real  estate  of 

>aid  city  subject  to  taxation.     Nor  shall  this  section  be  construed 

TO  prevent  the  is«ue  of  bonds  to  provide  for  the  supply  of  water; 

t'or  the  term  of  the  lK)nds  issued  to  provide  the  supply  of  water, 

'■a  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 

««ewi  twenty  year.s,  and  a  sinking  fund  shall  be  created  on  the 

L"«Bing  of  the  said  bonds  for  their  redemption,  by  rais-ing  annu- 

siljr  A  »um  which  will  produce  an  amount  equal  to  the  sum  of 

tbe  princiiMil  and   interest  of  said  bonds  at  their  maturity.     All 

•^Scates  of  indebtedness  or  revenue  bonds  issued  in  anfn  ipti- 

tiyo  of  the  colltH'tiou  of  taxes,  which  are  not  retired  within  live 

T?trs  after  their  date  of  issue,  itnd  l>onds  issued  to  provide  for 

^htF  i^apply    of    water,   and    any   debt   hereafter   incurred    by    any 

'•rtinn  or  part   of  a   city,^  If  there  shall  be  any  such  debt,  shjill 

'■*  included    In    ascertaining   the   power    of   the   city   to    become 

tiwTrise   indebted;    except  that  debts   incurred    by   the   city   oi' 

Sew  York  after  the  first  day  of  January,  nineteen  hundred  aud 

'«^r,  and  debts*    incurred  by  any  city  of  the  second  class  after 

^  first  day  of  January,  nineteen  hundred  and  eight,  aud  debts 

■carred  by   any  city  of  the  third  class  after  the  first  day  of 
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Jannury.  nineteen  hundred  and  ten,  to  provide  for  the  nnpply  of 
wnter  shall  not  be  »o  included:  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  yields 
to  the  city  current  net  revenue,  after  making  any  ne<'esaary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  oh  said  debt  and  of  the  annual 
iiisfallments  necessary  f<»r  its  amortization  may  1h»  excluded  in 
aseertaininjr  the  i)ower  of  said  city  to  bectjme  otherwise  indebt<'d. 
I»n»viifcd  that  a  sinking  fund  for  its  amortization  shall  have  been 
esta!)]ished  and  maintained  and  that  the  indebtedness  shall  not 
be  so  exchnied  during  any  period  of  time  when  the  revenue 
aforesaid  ,shall  not  be  sufficient  to  equal  the  said  interest  and 
jTMirtization  installments,  audi  except  further  that  any  indebt- 
ei]uess  heretofore  incurred  b>  the  city  of  New  York,  for  any 
•••'•)id  tnu'sil  nr  dock  investm<»nt,  may  be  so  excluded  projM)r- 
tionately  to  th<'  extent  to  which  the  current  net  revenue  receive<l 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
instjillnients  thereof,  jirovided  that  any  increase  in«  the  debt  in- 
currinjj  ]>ower  of  the  city  of  New  York  which  shal  result  from 
the  «»xclusion  of  d<*bts  heretofcu'e  incurred,  shall  be  available 
only  for  the  acquisition  or  constniction  of  proi)erties  to  be  used 
foT  rapid  transit  or  dock  purposes.  The  lesrislature  shall  pre- 
scribe the  method  by  which  and  the  terms  an<l  conditions  nndei 
which  the  amount  of  any  debt  to  bt»  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  exclude<l  except  in  accordan<*f 
with  the  determination  so  prescribed.  The  legislature  may  h 
its  discretion  confer  appropriate  jurisdiction  on  the  appellatf 
division  of  the  supienu*  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  s* 
excluded.  No  indebtedness  of  a  citjr  valid  at  the  time  of  it? 
inception,  shall  thereafter  becimie  m valid  by  reason  of  th< 
operation  of  any  of  the  pre) visions  of  this  section.  Whenevei 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county 
or  when  any  city  shall  include  within  its  boundaries  more  thai 
one  (•ounty,  the  power  of  any  county  wholly  included  within  suH 
( ity  to  Ix'come  indebted  shall  cease,  but  the  debt  of  the  county 
heretiifore  existing,  shall  not.  for  the  purposes  of  this  section,  H 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  Iv 
raised  by  tax  for  <Mumty  or  city  purposes,  in  any  county  contain 
inj;  a  city  of  over  one  Inmdred  thousand  inhabitants,  or  nn; 
such  city  'of  this  State,  in  addition  to  providing?  for  the  prinelpa 
and  interest  of  existinjj  debt  shall  not  in  the  axfCre^ate  exee^ 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  th 
real  and  pergonal  estat"  of  such  county  or  city,  to  be  ascertain** 
as  pres<'ribcd  in  this  set^tion  in  respect  to  county  or  city  debt. 

Coujit.     184(1.    art.   VIII,   I    11,   added   In   1874.   and   amended   \n  1S84,    ISS 
liK  ...    r.a  7   und   1000. 

III.   State    board    of  cfemrltieai  state  eommlsMion   In    la 
nno>-;   iitate  conimlMNton   of  priaona. 

The   T/cpislature   shall   provide   for  a   state  board  of  charitie! 
which    shall    visit    and    inspect    all    institutions,    whether    stat< 
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-oiiiity.  municipal.  iiu'ori><>rote<l  or  not  iuforporatpd,  which  ar« 
of  a  charitable,  elGemosynnry,  Cf)rre<»tional  or  roformatory  char- 
artpr,  ex<^ptinjs  only  Auvh  institutions  bk  are  herM»y  made  siih- 
jet't  to  the  visitation  and  inspection  of  either  of  the  eommissionH 
hereinafter  mentionetl.  but  inclndiufr  all  reformatories  except 
tho«*.'  in  whieh  adult  nuiles  couTieted  of  felony  shall  be  confined: 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
inistitations,  either  pnldic  or  private,  used  for  the  care  and  treat- 
ment of  tho  insane  mot  inclndinf;  institntions  for  epileptics  or 
i«n<irsi:  a  f^ate  commission  of  prisons  whieh  shall  visit  and  inspect 
all  institntions  used  for  the  detention  of  sane  adtdts  charjre<l  with 
or  mmvlcted  of  crime,  or  detained  an  witnesses  or  debtors. 


I    12.  Board*  appointe<l  by  flrovernor. 

Tbt»  menilK»i-s  of  the  said  board  and  of  the  said  commissions 
i^ljill  Ik*  appointed  by  the  (Governor,  by  and  with  the  advice  and 
tn^nst-nt  of  the  Senate;  and  any  member  may  be  removed  from 
offiie  hy  the  (lovernor  for  cause,  an  opportunity  having  been 
irivt  *i  him  to  be  heard  in  his  defense. 


f   13.  Exl«tlnK  law*  to  remain  In  force. 

Existini;  laws  relating  to  institutions  referred  to  in  the  fore- 
poin;r  ♦sections  and  to  their  snpervision  and  insi)ection,  in  so  far 
u  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
rtitiition.  shall  remain  in  force  until  amended  or  repealed  by  the 
Le$d»1ature.  The  visitation  and  insiH»ction  herein  provided  for 
saall  not  bo  exclusive  of  other  visitation  and  inspection  now 
antborized    by   law. 

I  14.  Maintenance  and  support  of  Inniates  of  charitable 
iastltntiona. 

XothinfT  in  this  Constitution  contained  shall  prevent  the  T.epis- 
latare  from  making  such  provision  for  the  education  and  support 
t>f  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  villaj?c 
fp>ni  'providing  for  the  care,  support,  maintenance  and  secular 
efiai-ation,  of  inumtes  of  orphan  asylums,  homes  for  dependent 
'^iiWren  or  correctional  institntions,  whether  under  public  or 
I-rivaie  control.  I*ayments  by  counties,  cities,  towns  and  villa ;:es 
T'l  f-liaritable,  eleemosynary,  correctional  and  reformatory  institu- 
ri«ritf.  wholly  or  partly  undei*  i)rivate  control,  for  care,  support 
an<l  maintenance,  may  be  anthorized,  but  shall  not  be  required 
by  the  legislature.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutious  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of  chari- 
ties. Such  rules  shall  be  subject  to  the  control  of  the  Iiegislataie 
by  general  laws. 

Wew. 

I   16.  CommlaaloBera   eontlaued  in   otte«» 

CommissionerK  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  lunacy,  now  holding  office,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
re.spcotively,  unlens  the  Legislature  shall  otherwise  proyide.  The 
LegiKJature  may  confer  upon  the  con>mi8Riou8  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provisious  of  the  Oonstitution. 
New. 
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ARTICT.B  NINTH. 

8ee.     1.  CominoD  scboolg. 

2.  Regents  of   the   nnlreniity. 

3.  Common  school,  literature  and  tbe  United  States  deposit  funds. 

4.  No  aid  to  denominational  schools. 

I  1.   Common  aclioola. 

Tbp^  Le^rlslatTire  shall  prorfde  for  th<^  malnt^^nanre  and  suppo-t 
of  a  Kystem  of  fret*  coin  man  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 
New. 

f  2.  Rear^nta  of  the  iialver«itr. 

The  corporation  created  in  the  yonr  one  thousand  5»even  hnn- 
drfnl  and  eiphty-fonr.  nnder  the  name  of  The  RejjentK  of  the 
Universitj  of  the  State  of  New  York,  is  hereby  continn«Hi  nnder 
the  name  of  The  I'niversity  of  the  State  of  New  York.  It  shall 
be  governed  and  it«  corporate  powers,  which  may  be  increased, 
nidified  or  diminished  by  the  I^jjislature,  shall  be  exerciR€»d  by 
not  less  than  nine  regents. 


I  3.   Common'  iichool,    lltermiure    and  the    United  Staten 
deposit  f«nd«. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litora- 
tnre  fund,  and  the  capital  of  the  United  States  deposit  fnnd,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  sniil 
€««mmon  school  fnnd  shall  be  applied  to  the  support  of  common 
M^hrvois:  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  snpport  of  academics:  and  the  sum  of  twenty-five  thousand 
dollars  or  the  revenues  of  the  United  States  deposit  fnnd  !»hall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  scnooi  fund. 
Comt.     1S48.  art.   IX,   f  1. 


I  4.  No  aid  to  denominational  acliooUi. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  anr  public  money,  or  authorize  or  permit 
either  to  be  u»ed,  directly  or  indirectly,  in  aid  or  maintenuncr, 
ether  than  for  examination  or  Inspection,  of  any  school  or  in- 
rtitntion  of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denom?- 
ikatiooal  tenet  or  doctrine  is  taught. 
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{11.  Payment  of  debtii  of  tbe  state. 

The  liCKislatiire  may  npi)ropri!ite  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  s^et  apart  in  each  fiscal  yedr,  moneys  in  the  state  treasiirr 
as  a  sinking;  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  dischariife  the  principal  of  any  debt  heretofore  or  here- 
after createil  under  section  four  of  article  seven  of  the  constitu- 
titin  until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinkinjc  fund  shall  be  applied  to  the  pnrimse  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever: and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual 
tax  for  sui'h  year  need  not  l^e  iraimsed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  cua<'ted  in  pursuance  thereof. 
Added  in  1905. 

S   i:S.  Improvement  of  hiffb'waT'a. 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  hi|?hways.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  etiuitablo 
npportionmeut  thereof  anions  the  counties.  The  agjrrt^ate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  su<'h  debt,  and  the  creation  of  a  sinking:  fund 
or  at  least  two  i>er  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  penerallaws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  llTereunder.  The  TiCgislature  may  by  general  laws 
icquire  the  <'ounty  or  town  or  tK)th  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  su<'h  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-fire  hundre<lths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hnn- 
ilredths.  None  of  the  provisions  of  the  fourth  section  of  this 
article  ghall  apply  to  debts  for  the  improTemeut  of  highways 
hereby  authorized. 
Ailded  in  1905. 
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ARTICLE    ESIGHTH. 

3ee«     1.  Corpora tlonii.  foroaation  of. 

2.  Does  ot  corpora  iluiM.  ' 

3.  C^rporatiou,  diHuhioa  of  tfriu. 

4.  SaTlngB    bank    cbari^ia;    natrk-tluns    upon   trustees;    special   charters 

not  to  bt*  Kraiittd. 

6.  Specie  payin«iit. 

Gw  Registry  of  bills'  or  uotoa. 

7.  Liability  of  stock boliiers  of  banks. 

8.  BUlbolilers  of  liisulvrnt   bank,    preferred  creditors. 

9.  Credit  or  money  of  th*  8tal«'  not  to  h.'  plven. 

10.  Conntles.    dtlrs   end    town-j    not    to   give    or   loan    money    or   credit; 

limitation  of  Indi  btodnesa. 

11.  State   board    of   charities;    state    commission    In    lunacy:    state    com- 

mission  of  prisons. 

12.  Boards  appolntrd  by  goTcmor. 

13.  Existing  laws  to  r(  main  In  force. 

14.  Malntenenco  and  support  of  Inmates  of  cbarltablo  institutions. 

15.  Commissioners  continued  in  office. 

I  1.  Corponttlonn,  formation  of. 

Corporations  may  be  formed  under  general  laws:  bnt  shall  not 
be  created  by  special  act,  except  f(»r  municipal  purposes,  nnd  in 
cases  where,  in  the  jud^ient  of  the  Legislature,  the  ob.ic'ts  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursnont  to  this  section  may  hv 
altered  from  time  to  time  or  repealed. 

Const.    18«8,  art.  VIII,  |  1. 

I  2.  Dues  of  corporation*. 

Does  from  corporations  shall  be  secured  by  such  indlvidunl 
liability  of  the  corporators  and  other  means  as  may  be  prescribe<l 
ty  law. 

Const.     1840.  art.  VTII.  I  2. 

I  3.  Corporation,  definition   of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  n!l  conjurations  shall  hnve  tin' 
right  to  sue  and  shall  be  subject  to  he  sued  in  all  courts  In  liku 
eases  as  natural  persons. 

Const.    1846.  art.  VIII,  f  P.. 

f  4.  SavlniCM  bank  ohnrtcrnt  restrlotlons  upon  trustees; 
special  charters  not  to  be  granted. 

The  Legislature  shall,  by  general  law.  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  o^ 
powers,  rights  and  liabilities,  and  «11  charters  hereafter  granted 
for  such  corporations  shall  be  niadt'  to  conform  to  such  genernl 
law.  and  to  such  amendments  as  may  be  made  thereto.  And  no 
such  corjwration  shall  have  auy  capital  stock,  nor  shall  the 
trnstees  thereof,  or  any  of  thoin.  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation;  nv.d  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shril  be  inter- 
ested in  any  loan  or  use  of  anv  money  or  property  of  such  bank 
or  institution  for  savings.   The  Legislature  shall  have  no  power  to 
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pass  auy  act  granting  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general   laws. 

Const.     1846,  art.  VIII,  |  4,  amemled  In  1874. 

S  S.  Specie  pMj^nieut. 

The  Lcj^islature  shall  ha\;e  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  perscm,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const.     1846.  art.   VIII,   |   3. 

i   6.  Revlatry  of  bllU  or  notes. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issUvMi  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  specie. 

Conat.     1846.  art.   VIII,   f   6. 

S   7.  Liability  of  Mtocklioldera   of  bunl^fl. 

The  stockholders  of  every  corporation  and  joint-stock  associa- 
tion for  banking  purposes,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  Bto<*k  in  any  such 
conwration  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.     1846,   art.   VIII,   |  7. 

I   8.  Blllholcierii   of  Inaolvent   banic,  preferred  creditors* 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment, 
•ver  all  other  creditors  of  such  bank  or  association. 
Const.     1&46,  art.  VI II,    f  8. 

S  O.  Credit  or  money  of  the  «tAte  not  to  be  viven* 

Neither  the  cnniit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  a^  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 

Const.     1846,  art.   VIII,   |  10.  added  in  1874. 
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{  lO.  I^fntltatloii  of  fndebtednens  of  couitttes*  ettleii^  towrna 
and  vlllases;  exception  mm  to  cltx  of  New  York« 


No  county,  city,  town  or  village  shall  hereafter  give  any  money 
or  property,   or  loan   its   money   or  credit   to   or   in   aid   of  any 
individual,  association  or  corporation,  or  become  directly  or  in- 
directly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation;  nor  shall  any  such  connty,  city,  town  or  village  be 
allowe^l  to  incur  any  indebtedness  except  for  connty,  city,  town 
or  village  purposes.     Tliis  section  shall  not  prevent  such  connty, 
city,  town  or  village  from  making  such  provision  fur  the  aid  or 
support  of  its  poor  as  may  be  authorized  by  law.     No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtodnr  :-., 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject. to  taxation,  as  it  api>eared 
by  the  assessment-rolls  of  said  county  or  city  on  the  last  assc^ss- 
ment  for  state  or  county   taxes  prior  to  the  incurring  of  such 
ladebtedness :  and  all  indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  exc<^pt 
as  herein  otherwise  provided. .  No  county  or  city  whose  present 
indebtedness   exceeds  ten  per  centum  of  the  assessed  valuation 
of  its  real  estate  subject  .to  taxation,, shall  lie  allowed  to  become 
indebtcHl  in  any  further  amount  until  such  indebtednes«  shall  be 
reduced  within  such  limit.     This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebte<lness  or  revenue 
bonds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  such  certifi<.'at€»s  or  revenue  bonds  are  issued  and  payable 
out  of  such  taxes:   nor  to  pre%-ent  the  city  of  New  York  from 
Uisning  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  year 
next  sucrewiing  the  year  of  their  issue,  provided  that  the  amount 
of  guch  bonds  which  may  be  issued  in  any  one  year  in  excess  of 
the  limitations   herein   containeil   shall   not   exceed   one-tenth   of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.     Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  bonds  to  provide  for  the  suppiy  of  water; 
bat  the  term  of  the  b<mds  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  year.««,  and  a  sinking  fund  shall  be  created  on  the 
issuing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sum  which  will  produce  an  amount  equal  to  tho^  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.     All 
certificates  of  indebtedness  or  revenue  bonds  issued  in  anti<  ipa- 
tion  of  the  collection  of  taxes,  which  are  not  retired  within  five 
years  after  their  date  of  issue,  rind  bonds  issued  tc)  provide  for 
the  supply   of  water,   and    any   debt   hereafter   incurred    by   any 
portion  or  part  of  a  city,  if  there  shall  be  any  such  debt,  shall 
^^e  included    in   ascertaining   the   ix)wer   of   the    city   to    become 
otherwise   indebted;   except   that   debts   incurred    by   the   city   oT 
New  York  after  the  first  day  of  January,  nineteen  hundred  and 
four,  and  debts  incurred  by  any  city  of  the  second  class  after 
the  first  day  of  January,  nineteen  hundred  and  eight,  and  debts 
lacttrred  by  any  city  of  the  third  class  after  the  fir^st  day  of 
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Janmir3\  niiiettH»n  hundred  hikI  ton,  to  provide  for  tho  supply  of 
wsiter  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
inu>rov(uncnt  owned  or  to  be  owned  by  the  city,  which  yields 
to  (lie  city  current  net  revenue,  after  niakinc  any  necesHary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  oii  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  nniy  be  excluded  in 
ascertainin^r  the  j>ower  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinkinjr  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  tluit  the  Indebtedness  shall  not 
lie  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  ,shall  not  be  sufficient  to  equal  the  said  interest  ami 
j'p>ortlzation  installments,  and  except  further  that  any  indebt- 
eiluess  heretofore  incurred  b>  the  city  of  New  York.  ff>r  any 
r'M)id  Iransil  or  dock  investment,  may  Im»  so  exclude<l  propor- 
tionately to  the  extent  to  which  the  current  net  reveniu*  received 
by  said  <*ity  therefrom  shall  meet  the  interesf  and  amortization 
installments  thereof,  provideil  that  any  increase  ini  (he  debt  in- 
curring pow<»r  of  the  city  of  New  Y'ork  which  shal'  result  from 
th(»  exclusion  of  debts  heretofore  iucurre<l.  shall  be  available 
only  for  the  acquisition  or  constniction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  i)re- 
K<ribe  the  method  by  which  and  the  terms  and  conditions  under 
whieh  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  exclude<l  except  in  acc<»rdance 
with  the  determination  so  prescribed.  The  lepislatnre  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  he  so 
excluded.  No  indebtedness  of  a  city  valid  at  the  time  of  its 
inception,  shall  thereafter  become  invalid  by  reason  of  the 
oneratiou  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county. 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  snch 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not.  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existiiifj  debt  shall  not  in  the  affjfrepate  exceetl 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
rejil  and  personal  estate  of  such  county  or  city,  to  be  ascertaine<l 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Const,     1S46.   art.   VIII,   I   11,  added   In   1874,   aod   amended   in  1SS4.    ISSO, 
VJ{..>.   VJV.7  uiKl  1900. 

111.   Sfnte   board   of  charltleat  state  coninilvalon   In   la* 
nacy;  atate  eoiniulMMlon  of  priaonfl. 

The   T.eifislature   shall   provide   for  a   state  board  of  charities, 
which    shall    visit    and    inspect    all    institutious,    whether    state, 
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•^uuty.  miiuicipal.  iiiconM)ratecl  or  not  iucorporatod,  which  iir« 
of  a  charitable,  elet^mosyunry,  correctional  or  roforinatory  ehar- 
actcr,  pxcvptinj?  only  .^ach  institutions  aw  are  hereby  made  sni)- 
je<'t  to  the  visitation  and  inspection  of  either  of  the  commissionH 
hereinafter  mentioned,  bnt  inchidinp  ail  reformatories  except 
thost'  in  which  adult  mules  convicted  of  felony  shall  be  confined; 
a  state  commission  in  Innacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  freat- 
ment  of  tlie  insane  (not  inclndinf?  institntions  for  epile]»tics  or 
idiots):  a  state  commission  of  prisons  which  shall  visit  and  inspect 
ail  institntions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  tw  witnesses  or  debtors. 

New. 

I   i:S.  Boarda  appointed  by  governor. 

The  member's  of  the  said  board  and  of  the  said  commissions 
shall  be  ap|Miinted  by  the  (iovernor,  by  and  with  the  advif-e  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Gc»vernor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

Kew. 

I   13.  KxlfltiiiK  laiPv-M  to  remain   In  force. 

Existing;  laws  relating  to  institutions  referred  to  in  the  fore- 
^oin^;  sections  and  to  their  supervision  and  insiH?ction,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Lejfislature.  The  visitation  and  inspection  herein  provided  for 
snail  not  Ik*  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 

New. 

f  14.  Maintenance  and  anpport  of  Inmatea  of  charitable 
Inatltntlona. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
edufution,  of  inmates  of  orphan   asylums,   homes   for  dependent 

<-hddren  or  correctional  institutions,  whether  mider  public  or 
private  control.  Payments  by  counties,  citit^s,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  I^egislature.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutious  who  is  not  receiyed  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of  chari- 
ties. Such  rules  shall  be  subject  to  the  control  of  the  Legislatare 
by  general  laws. 

New. 

§  16.  Coiniiila«lonera  oontlnued  In  ofllc«« 

CommissionerK  of  the  state  board  of  charities  and  commission- 
ers of  the  iftate  commission  in  lunacy,  now  holding  office,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unle^ss  the  Legislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  con>mi8sions  and  upon  the  board 
mentione<l  in  the  foregoing  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provisions  of  the  ODUstitution. 
N«w. 
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▲RTICLB  IVINTH. 

SeCi     1.  Common  tchooU. 

2.  Regents  of   tho   tmlrenity. 

3.  Common  school.  1!ter«ture  ami  th«  United  States  deposit  funds. 

4.  No  aid  to  denomiiatlonal  schools. 

{   1.   Cominoii  nchoola. 

Thp- L«»jfljdfttiiro  Fhnll  prorlde  for  the  mutntetinnce  and  suppo -t 
of  a  K.vRtem  of  fn»e  (»t)iiiiiic)n  Hchools,  wherein  all  the  children  of 
this  State  may  be  educated. 

Kew. 

I  2.  Reventa  of  the  uiilver«itT* 

The  corporation  created  in  the  yenr  one  thowBand  peven  bnn- 
dreU  and  eiphty-foiir,  under  the  nnnie  of  The  KejrentH  of  the 
University  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  T'niverKlty  of  the  State  of  New  York.  It  K«hflll 
be  governed  and  ita  corporate  powers,  which  may  be  Increased, 
modified  or  diminished  by  the  liejrislature,  nhall  \ye  exercised  by 
not  leMS  than  nine  regents. 

Kew. 

I  3«  Common'  achooli  literature  and  the  ITnlted  Stateii 
dep**lt  fund*. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  re«pectively  preserved  inviolate.  The  revenue  of  the  saiil 
common  school  fund  shall  l)e  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  funcl  shall  be  applied 
to  the  support  of  acodemlf's:  and  the  sum  of  twenty-five  thousand 
dollars  or  the  revenues  of  the  United  States  deposit  fund  fhall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Const.     1846,  art.  TX,  |  1. 

i  4.  Xo  aid  to  denominational  aelioola. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  Indirectly,  In  aid  or  maintenane(. 
other  than  for  examination  or  inspection,  of  any  school  or  in- 
stitution of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  In  which  any  denomi- 
national tenet  or  doctrine  is  taught. 

New. 
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ARTICLES  TBNTH. 

Bee,    1.  Sheriffs,    clerks  of  coantles,    district  sttomeTS  and  refftsten;    |ot> 

ernor  may  remove. 

2.  Appointment    or    electioa    of  officers  not  provided  lor  b/  tbUi  «m- 

■tltUtiOD. 

8.  Duration  of  term. 

4.  Time  of  election. 

6.  Vacancies  In  office,   how  filled. 

6.  Political  year. 

7.  Removal  from  office  for  mlBcondaet*  'ctO; 

8.  Office  deomed  vacant. 

9.  Compensation  of  officers. 

{  1.  SlierlflTii,  clerlca  of  covnttea,  dlstrtet  atiorneya  mn^L 
jreirlater*;  governor  may  remo-re. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  nest 
term  after  the  termination  of  their  offices.  They  may  be  re- 
ciuirod  by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
nets  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1840,  art.  X,  f  1. 

{  2.  Appointment  or  election  of  olllcera,  not  proTlded 
for  by  ttiia  constitution. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
rhe  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
nc»t  provided  for  by  this  Constitution,  shall  be  elected  by  the 
«»]i'ct()rs  of  such  cities,  towns  and  villages,  or  of  some  division 
tiicreof.  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  |  2. 

I  3.  Dnrnrtlon  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
Ktitution  it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  plfasure  of  the  authority  making 
the  appointment. 

Const.    1846.  art.  X,  |  8. 
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f  4.  Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  by  law. 

Gout.    1846,  art.  X»  f  4. 

I  S.  Vae*neie«  In  ofllee«9  "howr  filled. 

The  Legislature  shall  proylde  for  filling  vacancies  in  office,  and 
iu  case  of  elective  officers,  no  person  appointed  to  fill  u  vacancy 
shall  bold  his  office  by  virtue  of  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
annual  electiou  after  the  happening  of  the  vacancy. 

CoiMt.    1846,  art.  X,  f  6. 

I  6.  Politieal  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

GoDflt.    1846,  art.  X,  |  6. 

I  7.  Removal  from  office  for  mtaconclnct,  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial.  whoHe 
powers  and  duties  are  not  local  or  legislative  and  who  shnli  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Coast.    1846,  art.  X,  i  7. 

I  R.  Office  deemed  Taeant. 

The  Legislature  may  declare  the. cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Conat.    1846,  art.  X,  |  8. 

I  0.  Compeniiatloii  of  officers. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
oeire  any  additional  compensation.  Each  of  the  other  state  offi 
cers  named  in  the  Constitution  shall,  during  bis  continuance  \n 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increased  or  diminished  during  the  term  for  which  he  shnil 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Cooit.   1846,  art  X,  I  a. 
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ARTICL.B  ELBVBNTH. 

Sec.     1.  State  mUltla. 

2.  BDllstment. 

3.  Organisation  of  militia. 

4.  Appointment  of  military  offlcera  by  the  goTernor. 

5.  Manner  of  election  of  mllitarj  offlcera  prcaerlbod  bj  the  lagislatiiM. 

6.  Commtaaloned  offlcera,  their  removal. 

f  1.  State  mllitfa. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Conat.    1846,  art.  XI.  |  1. 

f  2.  Bnllatment. 

The  legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

I  3.  OrvanlBAtion  of  mllltta. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

i  4.  ApFOtntfl&ent  of  military  offlcera  hy  the  voTernov. 

The  Qovernor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected: 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Conat.    1846,  art.  XI,  f  3. 

I  S.  Manner  of  election  of  nillltary  offlcera  prescribed 
by  lefflalatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Oonst.   1846,  art.  XI,  ||  4,  e. 
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f  O.  CommiBMlonefl  •fllecvs^  their  removal. 

The  conimiBsioned  officers  shall  be  commissioned  by  the  Got- 
ernor  as  commander-in-chief.  No  commissioned  officer  shall  be 
n^moved  from  office  daring  the  term  for  whioh  he  shall  have  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
fifidiags  of  an  exanuning  board  organised  pursuant  to  iaw»  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

Ooosc.    1846.  art.  XI,  |  5. 

4ir 
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ARTIOLB  TWBLFTH. 

9ee,    1.  Organisation   of   cities    and   villages:    regnlatlon    of   vafes,    etc.,    ol 
employees  of  state,  ooanty,  city,  town,  etc. 

2.  CliiiMlflcatlon  of  cities:  geiwral  aad  special  dty  law«;  »pect«l  city 

laws;  how  paB«ed  by  legislature  and  aec^ptaor*  \sj  cities.  . 

3.  Election  of   city   ofDcers,    when   to   be   held;   extension   and  abrldir- 

ment  of  ternra. 

i  1,  Oraranlaatfloit  of  eHt««  and  Tllladr**?  regrvlatlOM  •f 
waires,  etc.,  of  employee*  of  state,  eaumty,  elty,  toi^nty  cte. 

It  sluill  be  the  duty  of  the  Legislature  to  proride  for  the  organ- 
ization  of  cities  and  incorporated  Tillages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contraotingf 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assens- 
inent.s  and  in  contracting  debt  by  such  municipal  corporations: 
and  the  Legislature  'may  regulate  and  fix  the  wages  or  salarien. 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o" 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 

OoDst    1846,  art.  VIII.  |  9,  amended  in  1906. 

I  2.  Cla«»tflcation  of  eftles;  general  anil  speetal  cttr 
lavr»;  speeial  city  laMr»)  hovr  passed  by  legislature  mu^ 
aeceptance  by  cities. 

All  cities  are  classifietl  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  arc  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  lawa 
.shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
<-opy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  'or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hen  ring  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  there<m.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it' relates,  and  shall  not  be  deemed  a.-cepted 
unless  accepted  as  herein  provided,  by  every  such  city.     When- 
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evpT  any  Biic-h  bill  ia  acceiUed  a^  herein  provided,  it  shall  be  Bub- 
je.t  an  are  other  bills,  to  the  notion  of  the  Governor.  Whenever, 
drrinjr  the  session  at  which  it  was  passed,  anjr  such  bill  is  re- 
tiirnod  without  the  acceptance  of  the  city  or  cities  to  which  it 
rel,ntej«.  or  within  such  fifteen  days  is  not  returned.  It  may  never- 
theless a^aih  b«  passed  by  both  branches  of  the  Iiegislatui-e.  and 
it  shall  then  b*  sabject  as  are  other  bills,  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been*  accepted 
by  the  city  or  cities  to  which  It  relates,  the  title  shall  be  followed 
by  the  words  **  accepted  by  the  city,"  or  "  cities,"  as  the  caao 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  ^  citiee,"  as  the  case  may  be. 

N»w.    ^iiuended  la  1907. 

f  8.  Kl««tl«a  •f  cltr  •fleers*  -wben  to  be  keldi  extension 
1  nkrMnnent  of  terms. 


An  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
dty,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  In  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  nnder  existing  laws  would  expire  with  an  even- 
nnmbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  Including  the  last  day  of  Decemt>er 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  nnder  existing  laws 
wonid  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  Judicial  officer,  except  judges  and  Justices 
of  Inferior  local  courts. 
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ARTICLE  THIRTBBNTH. 

Sec.    1.  Oath  of  offlee. 

2.  Official  bribery  and  oormptlon. 

3.  Offer  or  promise  to  bribe. 

4.  Pertoa  bribed  or  offering  a  bribe  may  be  a  wltnen. 

6.  Free  pataes.  franking  prlrllefes,  etc.,  not  to  be  recelTed  bj  a  pabUe 

iofflcer;  penalty. 
6.  RemoTal  of  district  attorney  for  failure  to  prosecute;   ezpenaas  sC 

prosecutions  for  bribery. 

$  1.  Oatb  of  olllce. 

Members  of  the  Legislature,  and  all  officers  executi7e  and  Jh' 
dioinl,  except  such  inferior  ofltieers  as  shall  be  by  law  exempted 
shnll,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  **  I  do 
solemnly  swear  (or  affirm)  that  I.  will  support  the  Congtitutioa 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ,  according  to  the  best  of  my  ability; "  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

*'And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XTI,  |  1,  amended  In  1874. 

•I 

S  2.  OIHclal  bribery  and  corruption. 

Any  person  holding  office  under  the  laws  of  thia  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
jruilty  of  a  felony.  This  section  shall  not  affect  the  Talldity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    184C,  art.  XV,  f  1,  added  in  1874. 

I  3.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer.  If 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor.  If  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  peraoc 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  th%  officer 

60 


Axt.  Xni  CONSTITUTION  OF  NEW  YORK.  ||  4-6 

to  whom  it  was  tendered,  Bhall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 

Oonat.  1946,  art.  XV,   f  2,  added  in  1874. 

I  4.  Person  bribed  or  olferluK  a  bribe  may  be  a  tritnea*. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  civil  or  criminal  prosecution  therefor. 

Conat.    1846,  art.  XV,  {  3,  added  In  1874. 

I  5.  Free  paaHea^  franklnnr  prl^lleffea,  etc.*  not  to  be  re- 
ceiTed  by  public  olllccr;  penalty. 

Xo  public  officep,  or  person  elected  or  appointed  to  a  public 
office,  under  the  la%rs  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  acoept,  receive  or  consent  to  receive  for  his  own 
Qse  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
panifshment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
BhaH  be  privileged  from  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  crinolaal  prosecution  therefor  if  he  shall 
testify  to  the  giving  of  the  same. 

New. 

I  6.  Reaaovml  of  district  attorney  for  fallnre  to  prose- 
en  to  $  eapenaea  of  proaeentlona  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incorred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  laws  of  this  State  within  such  county,  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  a 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
provided  for  by  law. 

CMst.    1M6,  art.  ZV,  I  4,  added  in  18T4. 
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ARTIOIiB  FOURTBBHTH* 

Sec.    1.  Amendment  to  constitution,  how  proposed,  voted  tipon  and  ratU«d. 
2.  Fnture    constitutional    conyentions;    how    called:    election    of    dek^- 

gates;  compensation;  quornm;  submission  of  smendBienM;  oflc«rs; 

rules;  yacancies;  taklnf  effect. 
S.  Amendments  of  conTention  and  legislature  submitted  coluddentl^. 

I  1.  Amendmenta  to  confltltutlon,  ho^fr  pFOpoaeA,  vot^A 
npon  a.nd  ratified. 

Any  arnendment  or  amendments  to  this  Constitution  ma^-  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  «ame  shall  be 
ngrreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon. 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  ffeiieral 
election  of  senators,  and  shall  be  published  for  three  montha 
previous  to  the  time  of  making  such  choice;  and  if  in  the  I^ins- 
lature  so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legrisla- 
ture  shall  prescribe:  and  if  the  people  shall  approTe  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  eleetom 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846,  art.  XIII,  f  1. 

I  2.  Future  constitutional  oonventlonai  liofr  ealle^i 
election  of  deleirateat  compenaatlon;  «noranti  ambmlaalom 
of  amendmenta  I   ofllcera;  rnloai   vaeancieai  taklnir   effoet. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question.  **  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?"  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  eapitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  bn.siness  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  some  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  membors  of  the  Assembly.  A 
majority  of  the  convention  Mhall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  ofneers,  employes  and  assistants  as  it  may  deem  neces- 
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sary,  and  fix  their  cprnpensation  and  to  proride  for  the  printing 
of  its  documents,  joa^nal  and  proceedings.  The  convention  shall 
detennine  the  rules  of  its  o>vn  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  occurs  in  the  office  of  a  delegnte'at-kirge,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delegates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion. Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tioQ,  such  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 

Const.     1846,  art.  XIII,  f  2. 

I  8.  ABnendmeiita  of  conYentfon  and  letrtalatare  anb- 
mittcd  colncidently. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  sibmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  y^ar  one  thousand  eight  hundred  and 
ninety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  sapersede  the  amendment  so  proposed  by  the  Legis- 
latore. 
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article:  fiftkenth. 

Sec.     1.  Time  of  taking  effect. 

I  1.  Time  of  taklngr  clTect. 

This  Constitutiou  shall  be  in  forco  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five,  ex- 
cept as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  havo  hereunto  subscribed  oui 
names. 

JOSEPH  HODGES  CHOATE. 

PreMent  and  Delcgatenit'Large, 
Charles  Eluott  Fitch, 

Secretary, 


INDEX  TO  CONSTITUTION. 


A. 
Aca4«miea.  Art.  Sec. 

application  of  literature  fund  ' IX      3 

A.etIoma. 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law   and   equity VI  9 

not  affected I  17 

private  or  local  bin  changing  venue  prohibited Ill  18 

Avrlevltvral  Lands. 

leases  of   I    13 

Alfenatlott. 

restraints  upon,   abolished    I     14 

Allodial  Tenare. 

all  lands  held  by   I     12 

Aateadnieata. 

to  constitution   XIV      1 

of  convention  and  legislature  to  constitution  submitted  co- 
incidently    XIV      5 


See,   also,   "Appellate   Division; "    "  Couar   or   Ap- 
peals.'* 

jurisdiction  of  ^  court  of  appeals VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  8 

Appellate  Dtvlalon. 

how    constitutef*    VI  2 

designation  of  jubtices  of VI  2 

powers  of  justices   VI  2 

]urisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions. VI  3 

designation  of  special  and  trial  terms  VI  3 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment   and   removal   of   reporter VI  2 

may  appoint   and   remove  clerk VI  19 

Approprlationa. 

requisites  of  appropriation  bills   Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 
two  thirds   vote   required    for    appropriations    for   local   or 

private  purposes Ill  20 

approval  or  veto  of  separate  itcm«  by  (tovcrnor IV  fl 

state  moneys  to  be  paid  pursuant  to  appropriation  only. . . .  Ill  21 

for  private  claims  against  state Ill  19 

lor  maintenance  of  canals VII  9 


INDEX  TO  CONSTITUTION. 
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Cities  —  Continued.  Art.  See. 
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for  drainage  of  agricultural  lands •••          I  7 

to  be  granted  only  by  judicial  proceedings • I  9 


IrralnAve. 

of  agricultural  lands  under  general  laws I  7 

private  or  local  bills  prohibited IIT  18 

life,  liberty  and  property  protected I  6 

B. 
BleetlosB. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited  « Ill  18 

for  election  of  supervisors  prohibited  ^ Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc IT  •  6 

time  of  elections  for  legislature Ill  9 

manner  of  voting II  5 

qualification  of  voters    II  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

I?  1 


■  •   ■ 


absence  in  military  service  not  to  deprive  elector  of  vote, 

legislature  to  resulate  votes  of  absent  electors II       1 

persons  excluded   from  ^  suffrage II       2 

occupations  and  conditions  not  affecting  residence.  .*...  •        II.      8 

detention  in  prison  not  to  affect  residence .^.        II       8 

support  or  detention  in  almshouses,  etc.,  not  to  affect  resi- 
dence     -. 11      8 
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Bleetlons  —  Coatlnued.  Art  Sec. 

residence  o(  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence II  3 

ser'ice  of  United  States  not  to  affect  residence II  3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  infamous  crime    II  2 

bribery  or  reward  disqualifies  electors II  2 

Eminent  Domain. 

property  not  to  be  taken  without  just  compensation I  6 

compensation  for  taking  private  property I  7 

compensation  to  be  ascertained  by  jury  or  commissioncra . .  I  7 

drainage  of   agricultural   lands « I  7 

opening  private  roads    I  7 

Ifinnmeratlon. 

of   inhabitants  of   state Ill       4 

Equity. 

inferior  local  courts  to  have  no  equity  jurisdiction «•       VI     1ft 

.    taking  of  testimony  in  equity  cases VI       8 

Escheats. 

to   revert   to  people    •.•  I     10 

Evidence. 

truth  of  libel  admissible  in  criminal  prosecution.  .•.••••••  I      8 

Exeentive. 

See,  also,  "  Governok.*' 
where  executive  power  vested •       IV      1 

Exemptions. 

private  or  local  bill  exempting  from  taxation  prohibited...      HI    18 

F. 

Feen. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited      ni   U 

Pendal  Tennrea. 

abolished I     11 

rinca. 

excessive,    prohibited    I      5 

Forest  Preserve. 

lands  of  state  not  to  be  alienated VII      7 

timber  on,  to  be  preserved VII      7 

Fmnchlaes. 

private  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freedom  of  Bpeeoli. 

guaranteed    ••••••••         I      8 


INDEX  TO  CONSTITUTION. 


6«aibltit|r-  Art.  Sec. 

prohibited I  9 

General  I^aira. 

when    required Ill  18 

private  and  local  laws  prohibited  Ill  18 

for  drainage  of  agricultural  lands I  7 

oorp<>rations  to  be  formed  under V'lII  1 

special  banking  charters  prohibited VIII  4 

Gorermor. 

election    IV  8 

qualifications     IV  2 

term  of  office IV  1 

compensation IV  4 

vested  with  executive  power IV  1 

duties  and  powers    IV^  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  gfant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jury. 

when  indictment,  etc.,  necessary  to  hold  to  answer I  6 

Grants. 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected  I  17 

by  King  of  Great  Britain  since  1775  void ; . . .  I  17 


Rabens  Corpna. 

not  to  be  suspended,  except,  etc I      4 

RlffhiTayn. 

local  bills  laying  out,  etc.,   prohibited Ill     ifi 

improvement  of    VII     12 

I. 
Immnnltiea. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited          Ill     18 

ImpeaeliBienta. 

constitution  of  court  for  trial  of .- . .  VI  13 

assembly  to  have  power VI  IS 

presentment  or  indictment  not  required I  6 

jud^ent  of  removal    VI  13 

judicial  officers  suspended  pending  trial VI  13 

lasprisonnient. 

See,  also,  "  Cai ucs.'* 
power  to  grant  pardons,  etc IV      5 

Indians. 

purchase  of  lands  of  I    15 


INDEX  TO  CONSTITUTION. 

Indletnieiit.  Art.  Sec. 

required  to  hold  to  answer  for  capital  or  infamous  crigse, 
except,    etc '. .  V  '   6 

Inferior  L*oe«l  Courts. 

legislature   may  establish    VI     18 

jurisdiction   restricted VI     IH 

InapeetioA. 

offices  for  inspecting  merchandise,  etc.,  abolished V      8 

f 
Interest. 

private  or  local  bills  regulating  rate,  prohibited Ill     18 

Invasion. 

habeas  corpus  may  be  suspended  during * . .  •  I       4 

J. 
Jeopnrdy. 

no  person  to  be  twice  put  in  jeopardy I      € 

Jolnt-Stoek  Compnnr* 

included  in  term  "  corporation  " VIII      3 

Sec  ••  CoMPOKATZoirs.*' 

Judipes. 

See,  also,  "  County  Judge;  "  "  Courts." 

qualificattofis VI  20 

oath  of  office   XIII  1 

limit   of   age    Vt  '  Vi 

not  to  hold  any  other  ofBct VI  10 

not  to  receive  fees * VI  20 

not  to  act  as  attornoy  or  counsellor ; VI  20 

removal    VI  11 

suspension  pending  trial  of  im|^cachment VI  13 


I      • 


Jnrlsdictlon. 

le^slature  may  alter,  etc.,  in  law  and  equity VI  3 

ot  court  of  appeals 4  VI  • '  9 

of  courts  of  special  sessions VI  23 

of  county  courts  VI  14 

of  surrogates'  courts   VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court *..-.  .Wl  JH 

of  courts  of  oyer  and  terminer    vested  in  supreme  court..  VI  6 

of  circuit  courts  vested  in  supreme  court VI  6 

Jnry. 

right  to  trial  by,  continued T  2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel.          I  8 

waiver   of,   in   civil   actions I  2 

Justlees  of  the  Peaee. 

election;    term   of  office « « « •  ij t .  ■  Vi  Vt 

terms  of  office  of  present  justices VI  22 

removal    , VI  17 

Jorenlle  Dellnqnents. 

legislature  may  provide  for  education  and  support VIII  9, 14 


INDEX  TO  COXSTITUTION. 


hmhor.  Art.  Sec. 

contract  syBtem  of  priaon  labor  aboliahcd Ill    29 

Land  Ofliee. 

board  of  commiaaioners V      5 

powera  and  dtiti«a  of  board V      6 

Landlord  auad  TeaaMt. 

kaaes  of  agrieultural  lands I    18 

La-ws, 

See,    also,    "  Bills;  ''    "  Gskisal    I<aws;  "    "  Ligis-      • 
LATURs;  "     "  Local     Laws;  "     "  Special     Laws;  " 
"  Statutm." 

statute  law  continued,  except  as  rq>ealed.  etc I    16 

colonial  acts  continued,  except  as  repealed,  etc I    16 

common  law  in   force I    16 


Lease*. 

of  Agricultural  lands • I  18 

Leslalat«re. 

See,  also,  "Assimbly;  "  "  Sinatv/' 

legislative  term   w< X  6 

enumeration  of  inhabitants    Ill  4 

number  and  terms  of  senators  and  assemblymen HI  2 

time  of   elections    Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment    of    senate    districts Ill  4 

aunties  not  to  be  divided  in  formation  of  senate  district, 

except,   etc Ill  4 

towns  and  city  blocks  not  to  be  divided  io  senate  districts,  IJI  4 

creation  of  assembly  districts ITT  5 

apportionment  of  assemUymen   Ill  5 

oath    of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when   to  assemble    X  6 

open  sessions    Ill  It 

members  not  to  be  questioned  for  speeches Ill  12 

journals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

legislative    power    •;•••. Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting'  clause  of  bills ,....« Ill  14 

manner   of  passing  bills Ill  l.> 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  threc*fifths  necessary Ill  25 

Ux  bills  to  state  tax  distinctly Ill  24 

appropriation    bills    Til  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes Til  20 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applicable  to  be  inserted ITI  17 

private  end  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  16 

cases  in  which  private  and  local  bills  shall  not  be  passed,  III  IS 

tMe  of  private  and  local  bills Ill  If 


INDEX  TO  CONSTITUTION. 

Lefflalatnre -- Contlnaed.  Art.  Sec. 

special  banking  charters  prohibited    VIII  5 

not  to  authorize  suspension  of  specie  payments  by  bankinf 

institutions VIII  5 

limitation  of  power  to  create  debts VII  2,  3,  4 

may  alter,   etc.,   jurisdiction   and   proceedings  in  law  uid 

equity     VI  3 

.extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed.  *  VII  6 

report  of  pardons,  etc.,  by  governor IV  5 

approval  or  veto  of  bills  by  governor TV  9 

passage  of  hills  over  governor's  veto IV  9 

power    to    remove   judges VI  11 

Ideal,  legislative  powers  of  supervisors Ill  27 

Libel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions. . .  18 

Liberty. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   to  petition    I  9 

Lieutenant-Governor. 

qualifications     TV  2,  7 

election     IV  3 

tcrm^   of   office IV  1 

president   of   senate IV  7 

salary   and   compensation    IV  8 

when    to    act    as    governor IV  0 

succession    to   governorship IV  7 

Limitation   of  Indebtednesn. 

of  cities  and  counties •.. , VIII  10 

Llntltntlons,  Statute  of. 

claims  barred  by,  not  to  be  allowed... VII  6 

Loans. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions VII  8 

power  of  legislature  to  create  debts  limited VTI  4 

5inking  fund,  h^w  kept  and  invested VII  R 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

4iOcal  Inferior  Conrtn. 

terms  of  present  judicial  officers «.••,..,  VI  22 

legislature  may  establish ..•.••••  VI  18 

Local  La^iTH. 

See  "  Private  awo  Local  Laws." 

LotterleM. 

prohibited    ••••*•••••••••■  I  0 

Lnnacr* 

See  •'  State  Commission   in   Lumact." 
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Meamwcs.  Art.  S«c. 

offices  for  measurinr,  etc.,  merchandise   abollthed V      8 

miltia. 

Sec,   tlso.  "  Stats  Militia.** 

absent  electors  not  to  be  deprived  of  vote II      1 

presentment  or  indictment  not  required I      6 

Xlademeaaors. 

jurisdiction  of  courts  of  special  sessions VI    23 

Memleipal  CorporatlonM. 

See,     also,     "Cities;"     "  Countiis;  "     "Towns;" 

"  ViLLACM." 

charters  by  state  not  affected   I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,  I  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking...  VIII  10 

not  to  own  corporate  stocks  or  bonds  VIII  10 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitation  of  indebtedness    VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu- 

tions    VIII  14 

If. 
ll«Bae. 

private  bills  to   change,    prohibited Ill     1 8 

Hai-ral  Forces. 

absent  electors  not  to  be  dcnrtved  of  vote II       1 

presentment   or    indictment  not   reqaired I       6 

right   of   action    for  injuries*   causing   death  not  to   be   ab- 
rogated     I     18 

amount  recoverable   for  death  not  to  be  limited I     18 

Hew  Yorlc  City. 

limitation  of  indebtedness   of VIII     10 

O. 

Oatb. 

of   office    •'> XIII      1 


Ofl 

See,  also,  titles  of  respective  offices.       ^.^.    ^  ttt  ^ 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legislature...  Ill  8 

certain   offices  abolished    V  8 

poHtical  year X  -  5 

election  of  state  officers   J»  '  « 

term  of  state  officers   ^  J 

compensation  of  state  officers V  1 

civil  service  appointments  and  promotions V  9 

preference  of  veterans   ...* V  9 

duration  of  term    X  3 

time  of  election    -^  4 

judges  not  to  hold  any  other  office VI  lO 

removal  of  judges    ^J  II 

county  officers  X  1.  2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held  -^11  8 

oath  of   office    XIII  1 

6T 
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Ofltcers  —  Continued.  Aft.  Sec 

when  office  deemed  vacant X  8 

vacancies  in  office,  how  filled  X  ft 

removkl   for  mitconducti  etc. X  7 

compensation  of  salariea  officers X  9 

extra  compensation   prohibited    Jll  2li 

local  bills  increasing,  etc.,  fees  during  term  prohibited ....  Ill  10 

not  to  accept  free  passes,  etc XXII  5 

official  bribery  and  corruption   XIII  2 

offer  or  promise  to  bribe  XIII  3 

person  bribed  or  offering  a  bribe  may  be  witness......*..  XI|I  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XlII  6 

*phan  Aaylnms. 

municipalities  may  provide  for  support  of  inmates VIII  14 

P. 

Pardons. 

governor  may   grant    ••. ••  IV  6 

Petition. 

right  to  petition  guaranteed I  9 

Pool-Sellinir* 

prohibited I  9 

municipalities  may  provide  for  aid  and  support  of VIIT  10 


freedom  of,  guaranteed I  8 

PriaonM.     * 

See,  also  "  State  Commission  or  Prisoms." 

contract  system  of  labor  abolished    • .  Ill  29 

appointment  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent   V  4 

removal  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Private  and  Local  LairN. 


»t 


See,  also,  "  Genbsal  Laws;  "  "  Special  Laws.' 

when   prohibited    Ill  18 

title  of  statute    Ill  16 

not  to  embrace  more  than  one  subject  Ill  lo 

bills  reported  by  revision  commissioners  excepted  . . , Ill  23 


Private 

opening  of;  assessment  of    compensation I      7 

Privilege. 

le^slators  not  to  be  questioned  for  speeches Ill    12 

private  or  local  law  granting  exclusive  privileges,  etc,  to 
private  corporation,   etc.,  prohibited    Ill    18 


due  process  of  law I  6 

rights  of,  not  affected  I  17 

Pnblloatlon. 

of  statutes    VI  21 


INDKX  TO  CONSTITUTION, 


P«Mle  l¥orl£B.  Art.  Sec 

appointment  and  term  of  luperintendent V  t 

powers  and  dntica  of  aispcruiteiidest  *. V  S 

▼acancies  in  office  of  superintendent   t V  S 

appointment  and  term  of  aatistant  auperintendcnts V  Jf 

appoistment  of  canal  eniptoyaca V  8 

a*at. 

cruel  and  tmutua!,  prohibited  I  B 


private  or  local  bill  granting  right  to  lay  tracks  prohitrfted,  III  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  5 

Real  Property. 

See,  also.  "  LiAtit." 

granta  by  state  not  affected  I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected . .  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians   I  lA 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished  «...  I  11 

all  lands  ar«  allodial   I  12 

fines,  quarter-ssles.  etc..  abolished  I  14 

restraints  upon  alienation  abolished I  14 

fte^elllon. 

habeas  corpus  may  be  suspended  during • I  4 

judges  not  to  act  as  VI  20 

ReforasAtorlen. 

contract  system  of  labor  abolished  ....«.» • Ill  29 

ReiTcnta  of  tlie  VnlT^rmitr. 

See  "  Unxvcssitt  or  the  Stats  or  New  York." 


election  and  terms  6f  office X  1 

time  of  election    X  4 

removal X  1 

RelliTloiM  BeNef. 

not  to  disqualify  witness I  8 

mellsloiis  I«11»«rtr. 

guaranteed    1  8 

acts  of  licentiousness,  etc.,  not  excused  I  3 

no  aid  to  denominational  schools  IX  4 

'i«T'00. 

governor  may  grant    • • IV  S 

In. 

local  biUs  laying  out.  etc..  prohibited  Ill  19 


INDEX  TO  CONSTITUTION. 

a. 

Salaries.  Art.  Sec 

regulation  of,   of  employees  of  state,  etc XXl  1 

•avlnva  Banlca. 

charters  to  be  uniform VIII  4 

to  have  no  capital  stock  VIII  4 

trustees  to  have  no  interest  in  profits  VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

Scbools. 

legislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools  IX  4 

common  school  fund  to  be  preserved IX  3 

United  States  deposit  fund IX  3 

application  of  literature  fund IX  3 

Secretary  of  State. 

See,  also,  "  Officers;  "  "  State  OmcsM." 

election  and  terra  of   V  1 

compensation V  1 

Senate. 

Sec,  also,  "Legislatukc" 

number  and  terms  of  senators   Ill  2 

senate    districts    Ill  .  3 

ratio   for  apportioning   senators    Ill  4 

number  of  senators  to  each  county  Ill  4 

counties  not  to  he  divided  in  formation  of  senate  dis^^ricts, 

except,   etc Ill  4 

compensation  and  mileage  of  members   Ill  6 

lieutenant-governor  is  president  of   IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship   IV  7 

Slierlffa. 

See,    also,    "  Counties;  "    "  Officbss." 

election  and  terms  of  office  X  1 

time  of  election    X  4 

removal X  1 

Slnklnv  Fnada. 

created  for  payment  of  state  debts VII  4^  11,  12 

how    kept    and    invested Vll  5 

Speeial  i«a^YS. 

See,  also,   "  Private  a^d  Local  Law«." 

when    prohiuited     UI  1^ 

for  drainage  of  agricultural  lands  pruhiLiied 1  7 

corporations  not  to  be  formed  under,  except,  etc VIII  1 

special    banking   charters   prohibited Vlil  4 

relating  to  cities    t Xli   '  2 

State. 

See,        also,        "  Grants,"        "  Legislature,"        -  Gov- 
ernor; "   "  .Statutes. 

credit  not  to  be  given  or  lo.ined  to  inrlviduals,.  etc VII  1 

credit  or  money  of  state  not  to  bo  given  to  a  private  un- 
dertaking       VIll  9 

power  to  contract  debts   vll  2 

power  to  contract  debt  to  repel  invasions   Vll  3 

limitation  of  legislative  power  to  create  debt VII  4 

claims  barred  by  statute  of  limitations VII  f 

regulation  of  wages,  etc.,  of  employees  of XII  1 


i 


INDEX  TO  CONSTITUTION. 

State  Koard  of  Charitfes.  Art.  Sec 

to  b«  provided  for  by  legislature  VIII     11 

existing  laws   continued    VIII     13 

commissioners  continued   in  office   VTI I     15 

to  be  ippointed  by  governor  VIII     12 

legislature  may  confer  additional  powers   V^ITI     15 

powers  of  visitation  and  inspection VIII  11,  13 

removal  of  members  of  board VIII    12 

State  Coaaailssloa  ia  Laaacy. 

le^slature  to  provide  for   VIII     11 

existing  laws  continued VIII     13 

commissioners  continued  in  oiKce   VIII     15 

members  of  board  to  be  appointed  by  governor VIII     12 

removal   of  members    • VIII     12 

powers  of  visitation  and  inspection    VIII  11,  13 

legislature  may  confer  additional  powers  VIII     15 


Stat«  CoB&aalsalaa  af  Prisons. 

to  be  provided  for  by  legislature   VIII  11 

commissioners  continued   iit  oflke VIII  15 

existing   laws   continued VII I  13 

to  be  appointed  by  governor VIII  12 

removal   of  members    VIII  12 

powers  of  visitation  and  inspection   VIII  11, 13 

legislature  may  confer  additional  powers  VIII  16 


State  Baffineer  aad  Sarreyoir. 

election  and  term  of  •••.•••         V      1 

qualifications •.•.••••••••••         V      1 

compensation     • •• ••••        V      1 

State  Militia. 

how   constituted    • •....  XI  X 

organization • • XI  8 

enlistment    • XI  2 

appointment  of  military  officers  by  governor XI  4 

commissioned    officers XI  0 

election  of  officers  to  be  prescribed  by  kgislatwc  « XI  5 

removal  of  commissioned  officers XI  6 

State  oncers. 

See  "  Oppicus;  *'  also  titles  of  respective  offices. 

election  and  terra  of V  1,  2 

compensation V      1 

State  Treasarer. 

See.  also,  "  Orricns;  "  "  State  Orricns.** 

election  and  term  of   ,  V  1 

compensation    V  1 

suspension   by  governor   ^..... V  7 

Btatate  of  I^lasltatioas. 

claims  barred  by,  not  to  be  allowed  VII      6 

Statatea. 

See,    also,    "  Ligislattt«  ;  *•    "Pbivatb    akd    Local 
I^ws;  "  "  Sfzcial  Laws." 

acts  of  colonial  and  state  legislatures I  16 

continued,  except  as  repealed,  etc I  1« 

bills  may  originate  in  either  house   Ill  18 

enacting  clause  of  bills   Ill  14 
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INDEX  TO  CONSTITUTTOlt. 

Statatetf  —  Continued.  Art.-  3ec 

manner  of  passing  bills    Ill  15 

when  ayes  and  nays  necessary  Ill  25 

when  quorum  of  three-fifths  necessary  Ill  25 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  veto IV  9 

tax  bills  to  state  tax  distinctly  Ill  24 

extra  compens.ition  to  officers,  contractors,  etc.,  prohibiMd,  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  he  inserted  ifi  appfojlHation  bIHs,  III  22 

when  private  and  local  bills  prohibited Ill  IS 

title  of  private  and  local  hills   Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  tub> 

jcct    • ni  IB 

hills  reported  by  the  revision  commissioners  excepted Ill  2^ 

publication VI  21 

Street   RallroadM. 

co::scnt  of  local  authorities,  etc.,  to  const^iictii»fi Ill     IB 

Superintendent  of  Pnbllc  IVorfcs.    * 

appointment  and  term 

vacancies  in  office   

powers  and  duties  of  

appointment  and  term  of  assistants   

appointment  of  canal  employees 


Superintendent   of   State  Prl««n«. 

appointment  and  term  of    « 

powers  and  duties  of   

removal   of    

appointment  of   wardens,   chaplains,   etc. 


Superior  Court  of  Builnlo. 

abolished;  judges  transferred  to  supreme  court, 

jurisdiction  vested  in  supreme  court  

transfer  of  appellate  jurisdiction    , 


Superior  Court  of  Nevr  Yorlc  Cltr- 

abolished;  judges  transferred  to  supreme  court, 
jurisdiction  vested  in  supreme  court    


Stii»ervliiorii. 

to  lie  elected  in  each  county 

local  bill  providing  for  election  of  members  prohibited 

when  legislative  body  of  city  to  act  as  board 

local   legislative  powers    

extra  compensation  to  officers,  contractors,  etc,  prohibited, 
division  of  county  into  assembly  districts 

Supreme   Court. 

how    constituted     » 

judicial     districts     ..!!!.'.! 

election    of    justices .'.'.!.:.!.'!!.'!!!! !"! 

general     jurisdiction     

increase    of   number    of   ju«itices ...'.'. 

erection  of  new  district  out  of  second  judicial  district...! 
jurisdiction   of  courth  of  oyer  and   terminer  transferred. . 

of    circuit    courts    transferred 

of  abolished  city  courts  vested  in  supreme  court... 

qualification     of    justices     

terms  of  office   of  justices , !*!'!!!* 

justices  of   abolished   city   courts  transferred 'to* suDremV 

court ^ 

age    limit    of    justices .".*.' 
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V 

3 

V 

3 

V 

4 

V 

4 

V 

4 

V 

4 

VI 

5 

VI  2.5 

VI 

5 

VI 

5 

VI  2,  5 

III 

26 

III 

18 

III 

26 

III 

ar 

III 

28 

III 

5 

VI 

VI 

VI 

VI 

VI 

VI 

VI 

6 

VI 

6 

VI 

5 

VI 

20 

VI 

22 

VI 

5 

VI 

12 

INDEX  TO  CONSTITUTION. 

tvprente  Covrt  —  Continued.  Art.  Sec 

compensation  of  juftices  VI  12 

removal   of  justices VI  11 

filling  vacancies  VI  3 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  bold  any  other  office VI  10 

appellate   divisions    VI  2 

judicial    departments VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction   transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  djiytsipp  , VI  .2 

transfer  of  appeals  to  another  department   VT  '  2 

appointment  and  removal  of  reporter  VI  2 

designation  of  snecial  and  trial  terms   VI  2 

assi^ment  of  justices  to  snecial  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  c^ses  VI  8 

county  cleric  to  be  clerk  of  court  VI  19 

Svprense  Conrt  Reporter. 

appointment  and  removal  •  VI  2 

Snrrovntes'  Courts. 

continued     VT  16 

jurisdiction  and  powers .» VI  15 

terms  of  office  of  surrogates VI  15 

qualifications  of  surrogate VI  20 

age  limit  of  surrogate VI  15 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  special  surrogate   VI  16 

T. 

Taxation. 

tax  bills  to  state  tax  distinctly  Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  25 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts Vli  4,  11 

Teleffrmpli  Companlea. 

public  officers  not  to  accept  free  passes,  etc : XIII  6 

Towaa. 

I                   election  or  appointment  of  officers !?  2 

1                    may  provide   for  support  of  inmates  of  charitable  institu- 
tions       VIII  14 

not  to  be  divided  in  senate  districts Ill  4 

I                    not  to  give  money  or  credit  to  aid  private  undertaking. ...  VIII  10 

to  incur  debt  for  town  purposes  only Vlll  10 

not  to  own  corporate  stocks  or  bonds Vlll  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

I 

I  Treaaon. 

governor  may  suspend  execution  of  sentence. IV  f 

Treasurer. 

i  See  *'  State  Treasurer." 
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INDKX  TO  CONSTITUTION. 

Tri^lm.  Art.  Sec 

right  to  jury  trial  continued    . . , I       2 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity    VI       3 

taking  of  testimony  in  equity  cases    I VI       3 

jury  to  determine  law  and  fact  in  criminal  libels I       fl 

truth  of  libel  admissible  in  criminal  prosecution I      8 

r. 

ITBtreralty  of  the  State  of  New  Yorlc. 

regents  of  university  continued    IX       2 

government  and  corporate  powers IX      2 

board  of  regents   IX      2 

T. 
Venve. 

private  or  local  bill  changing,  prohibited  Ill    18 

Veterans. 

preference  in  appointment,  etc.,  to  office #....  V      0 

Vlllaveii. 

legislature  to  provide  for  organization  of XII       1 

local  bills  incorporating,  prohibited   Ill     18 

election  or  appointment  of  officers X       2 

civil  service  appointments  and  promotions V       9 

preference  of  veterans V       ft 

not  to  give  money  or  credit  to  aid  private  undertaking....  VI TI     10 

not  to  own  corporate  stockr  or  bonds  '. ;  VTII     10 

to  incur  debt  for  village  purposes  only VIII     10 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions      VIII     14 

regulation  of  wages,  etc.,  of  employees  of. XII       1 

Waves. 

regulation  of,  of  employees  of  state,  etc XII       1 


electors    disqualified    for    11       *2 

1%'ater  Supply. 

not  affected  by  limitation  of  indebtedness VIII     K> 

Welffhinir. 

offices  for  weighing,   etc.,  merchandise,  abolished V      R 

\VltneMiiepi. 

not  disqualified  by  religinus  belief I       S 

accused  not  to  be  comprllrd  to  testify  against  himself I       A 

not  to  be  unreasonably  detained I       ft 

Worship. 

freedom  of,  guaranteed   ......•..••*.•..• J      3 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

Tke  first  Monday  of  each  session  only  will  be  a  motion  day,  on 
which  oral  arguments  will  be  heard  in  original  motions.  Original 
motions  may  be  submitted,  without  oral  argument,  on  any  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted 
hy  both  sides. 

After  the  day  calendar  is  made  up  —  at  6  o'clock  p.  m. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (10)  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  th& 
nwtice  of  argument  must  claim  the  preference  **  as  an  appeal  en- 
titled to  be  neard  under  Rule  XI.'*  Appeals  from  orders  should 
be  noticed  for  the  first  Monday  of  a  session. 

The  County  Clerk's  cert i flea te,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
ease  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once.  - 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  tc  the  Clerk,  and  should  promptly  notify  him  of 
obangea  in  their  of/ice  addresses. 

Tlie  daiW  sessions  of  the  Court  are  held  from  2  o'clock  i».  m., 
to  6  o'clock  P.  M.,  except  Fridays  only  when  it  will  sit  from  10 

A.  X.  to  2  p.  U. 

Evcrv  exhibit  presented  to  the  Court  should  be  painly  marked 
with  t(ie  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  alwavs  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  a«  directed  by  Rule  VII. 

Keqnests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printeif  eopies  of  the  case  required  by  Rulo  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (nut 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal;  which  is  the  legal  publi'^ation 
through  which  the  clerk  jendeavors  to  reach  the. legal  profession 

Attention  of  Attorneys  is  called  to  Rule  VIL  which  will  t^j 
strictly  enforced. 
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Rules  I-V  RUl-ESi   OF    1>RACTICE. 


RULES  OF  PRACTICE. 

(Adopted  October  22,  1894;  amended  Dpcember  15,  ^906,    To  take 

effect  January  7,   1907.) 


RULE  I, 

Appellant  to  file  return;  efiect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  ))c  made  and  filed  with  the 
clerk  of  this  Court  within  the  tinje  prescribed  by  law  (Code  Civ. 
Proc.,  S  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  C>n 
an  affidavit  proving  that  the  appeal  was  perfected,  ancT  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  ha.^ 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  coats;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  Ijelow  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
]>arty,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  dehiy. 

RULE  III. 

Attorneys  and  guardians  below  to  continue  to  act. —  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  l)e  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  fhe  adxTrse 
part  v. 

RULE   IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
ease  shall  be  made  by  the  appellant,  which  shall  consii^t  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  l)elow  for  its  judg- 
ment, or  an  affidavit  that  the  same,  cannot  be  procured,  together 
with  an  index  to  the  pleading!^,  exhibits,  depositions  and  other 
principal  matters.  Kver>'  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involve<l  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  case^ 
and  points,  and  all  other  papers  furnished  to  the  court  ii^  cal* 
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RULKS  OF   PRACTICE.  Rules  VI,  VII 

endar  caudes,  sliall  be  printed  on  white  paper,  an  provided  iti 
btfciiioD  706  of  the  Code  oi  Civil  Procedure^  aud,  if  bound,  the 
covem  shall  be  of  light-colored  paper,  wtiich  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  ox  the  case^  shftU  be  printed  on  tlie  outer  margin  of  the  page. 
»*SniaU  pica  leaded  or  ton  point  leaded  with  four  to  pica  leads, 
is  the  saualletit  letter  and  mont  compact  mode  of  compoBitiou 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceiling  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,  1906.) 

R^LB   VL 

Appellant  to  serve  copiei  ol  caM;  effect  of  hie  Aefattlt.-^Within 

forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
thr«?e  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice^  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  afTidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
coAts;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VII. 

Copies  of  greases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  wuth  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and'serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  roccipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

Xo  points  will  be  received  by  the  court  on  ari^unient  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  al>ove 
provided;  except  that  in  appeals  under  Rule  XT,  noticed  for  the 
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Rules  VIIl-X  RULES    OF    PRACTICE. 

first  Monday  of  a  session,  and  in  causes  upon  a  new  gcncTal 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  sen'e  or  exchange  the  printed  point^i, 
at  least  two  days  before  the  commencement  o^  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  tlie  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library';  one 
copy  shall  be  deposited  in  eaeh  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  depositcnl  in  the  Law 
Library  of  the  Eighth  Judicial  District,  and  one  cupy  shall  ue 
delivered  to  the  reporter.      (As  amended  October   13,   1»10.> 

RULE  vin. 

Statement  and  discussion  of  facts. —  Tn  all  causes  each  party 
shall  briefly  state  upon  hia  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   made 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  bTouglit  after 
making  up  the  calendar,  or  too  late  to  be  placed  ou  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
Si  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cau?e  shall  be  ordered  by  the  court,  or  stipulated  b)'  the  parties, 
to  he  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cans?  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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RULES    OP    PRACTICK.       Rules  XT,  XIT 

Causes  rwerved  for  a  day  certain  by  Kiipulatioti,  wlien  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RUL£  XL 

Mottona  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trials  may  be  noticed  for,  and  will  be 
heard  on«  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard' orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  ora'l  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  sluill  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  ZII 

Call  of  calendar^— Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
liieir  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  tlie  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return   in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchanged,  as  of  course,  for  another  oaiiae 
upon  the  calendar/ on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  ealendar  Gaua« 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  the  Yeturn  in  the  othe.'.  (Amended 
)3ecember  15,  1906.) 

RUL£  XIIL 

Time  of  arfument.'-^  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant^s  counsel,  nor 
more  than  twenty- five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order. calendar.     (Amended  December  15,  1900.) 

RULE  XIV. 

Preferred  caaaet.-**Ko  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  BO  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferi^  cause  being  once  passed  loses  its  preference* 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cau»c  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  re(piired,  and  argue  or  submit  his  cause,  judgment  of 
ullirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  calle<l  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  he  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 

iaid  appeal. 
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Remittitur.— *  The  rvnittitur  ihtll  contiUn  t  copy  of  the  judg- 
ment of  this  court  and  the  r^tuvu  made  by  the  cleik  below,  and 
shall  be  soaM  with  th^  9eal  and  signed  by  tho  clerk  of  this  oourt. 

RULS  XVII. 

AffimuuiM  hy  default— Whan  a  judgment  or  ordor  shall  be 
afiimied  by  the  default  of  the  appellant,  the  remittitur  sliall  not 
be  sent  to  the  court  below,  unless  this  court  shall  otherwise 
direct^  until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  oleric  bv  afi|davit«  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,  1906.) 

RTTLE  XnU. 

Enlarging  time;  revoking  orders. —  The  time  prescribe  by 
the«e  rules  for  doing  any  aet  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceetlings,  which,  whrn  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  ol  the  order.  Any  order  may  be  revoked  or  modiiied  by  the 
Judge  who  made  it ;  or.  in  ease  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 

Calendars. — ^\Vhen  a  new  oalesdar  is  ordered  by  the  court>  the 
cjerk  shall  place  thereon  all  ciiuses  in  which  notices  of  argument, 
^lith  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  oftice;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  re-argument-^  Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party »  stating  briefly  the  ground  upon  which  n 
re-argument  is  askecl,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  rcferrnce 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
upon.      (Amended  December  15,  1906,) 
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Rules  I-III     UIXES  OF  ADMISSTOX  OF  ATTORNEYS. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSIOH 
OF  ATTORNEYS  AND  COUNSELORS-AT-LAW.« 

(Adopted  by  the  Court  of  Appeals,  December  2,  1895.    Amended 
Apnl,  1908,  and  May  17,  1911.     In  effect  July  1,  1911.) 

RXTLE  I. 

General  regulation  as  to  admiasion.— No  person  sbali  be  ad- 
mitted  to  practice  as  an  attorney  or  couuHelor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admittiug  hfm  to  the  bar  aud  liceusing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  U. 

Admission  without  examination.—  The  following  claKsos  of  iH>r- 
sons  may  in  the  discretion  of  the  Appellate  Division  bo  admitted 
aud  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  live 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  ia  based  on  the 
priucii)los  of  the  English  common  law. 

^.  Any  American  citizen  domiciled  in  a  foreign  couutrv  whose 
•jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  must  possess  the  other 
qualilicatiouB  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  any^  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  lU. 

Admission  on  examination. —  Three  classes  of  persons  may  be 

admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  arc  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  adipitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  afiidavit  to 
the  satisfaction  of  the  State  Board  of  Law  Examiners  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  ho  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  luaiiuer  and  according  to  the  conditions  in 
thcso  nilos  prt'scrilM'd. 

«  Attention  Is  called  to  Laws  18t)8,  ch.  1G5,  aud  Laws  1890,  ch.  225. 
requiring  the  rcgistraiiou  in  tlie  ottii-t'  of  the  ehM-k  of  tin*  Totirt  of 
AppciilB  oT  nil  pcrsous  aduiiiled  to  practice  as  altorneys-at-law  or  as 
attorneys  and  couusciurs-at-lu\v  in  the  courts  of  record  of  the  State, 
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RULES  OF  Al>MI$iS10N  OF  ATTORNEYS.    Rule  IV 

Applicants  in  the  first  cla^s  (i.  e.»  pennons  who  are  not  ^ad- 
nates  of  a  i-uliege  or  uuiverBity)  luubt  have  studied  law  for  a 
perio<I  of  four  years.  Such  au  appUcaiut  may  pursue  his  course 
of  law  study  wholly  by  sorviug  a  derkabip  in  the  office  of  a 
prac'ticiug  attoruey;  or  partly  hy  serving  such  cleriinhip  and  partly 
by  attending  a  law  aehool;  but  every  such  applicant  must  i^erve 
»ueh  clerkship  for  a  period  of  at  least  one  year  continuously 
eithiT  before  examination  by  the  State  Board  of  Law  Exam- 
luera  or  after  such  examination  and  prior  to  admission  to  the  l>ar. 

Applicants  in  the  second  class  (i.  e..  persons  who  are  (graduates 
of  a  college  or  university)  must  have  studied  law  fur  a  periml  of 
three  years.  Such  an  applii'aut  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  otKce  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school:  or  partly  Jiy 
serving  such  clerkship  and  partly  by  attending  a  law  sch'xtl. 

Applicants  in  the  third  ciasa  (i.  e.,  iKU-sons  who  havp  been 
admitted  as  attorneys  and  have  practice<l  three  years  in  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  0.  e.,  uiK)n 
examination)  may  be  admitted  and  li<'ensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Bmird  of  Law 
Examiners  tluit  the  applicant  has  satisfactorily  passed  the  ex- 
amination prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  in  the 
case  of,  applicants  in  the  first  class  (i.  e.,  persons  who  are^  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
be  shown  by  the  affidavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  bo  a  practicing 
attorney  of  the  Supreme  C'ourt.  Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
gcMKi  moral  character  and  must  set  forth  in  detail  the  facts  upon 
whix'h  Much  knowledge  is  based;  but  such  affidavits  shall  not  be 
conclusive  and  the  court  may  make  further  examination  and 
inqairy. 

If  the  applicant  be  a  graduate  of  a  college,  or  university,  he 
must  have  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  and,  if  he  be  a  person  admitted  to  the  bar  of  an- 
other Ktate  or  country,  he  must  have  pursued  his  prescribed  pe- 
riod of  law  study  after  having  remained  as  a  practicing  attorney 
in  such  other  state  or  country  for  the  period  of  three  years. 

RULE  IV. 

Regulations  conceraing  preliminary  studies. — All  candidates  for 
admission  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  and  have  practiced  three  years  in  another  state  or 
country),  must  have  pursued  a  preliminary  course  of  study  evi- 
dem-ed  by  graduation  from  a  college  or  university,  or  by  passing 
a  Regents'  examination  or  the  e<iuivalent,  as  hereinafter  pre- 
scribed: .^. 
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Applicants  who  aro  not  graduates  of  a  college,  or  cintversttv, 
suhjert  to  the  limitations  and  requirements  hereinafter,  in  this 
aubdiviMiou,  expressed,  or  member«i  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein  prescribed  shall  hare  passed  an  examination  conductor 
under  the  authority  and  in  accordance  with  the  ordinanceM  and 
rules  of  the  University  of  the  State  of  New  York,  in  Knglii^h, 
three  years;  mathematics,  two  years;  Latin,  two  years;  science, 
one  year;  history,  two  years;  or  in. their  substantial  equivalents 
as  defined  by  the  rules  of  the  University,  and  shall  have  filed 
a  oertihcate  of  such  fact,  signed  by  the  Commissioner  of  Educa- 
tion, with  the  clerk  of  the  ('ourt  of  Appeals,  whose  duty  it  shall 
be  to  return  to  the  person  named  therein  a  certified  copy  of 
the  same,  showing  the  date  of  such  filing.  The  Regents  may 
accept  as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly  authen- 
ticated, of  having  successfully  completed  a  full  year's  course  of 
study  in  any  college,  or  university;  socond,  a  certificate,  prop- 
erly authenticated,  of  having  satisfactorily  completed  a  four 
years'  course  of  study  in  any  institution  registered  by  the  Re- 
gents as  maintaining  a  satisfactory  academic  standard;  or,  third, 
a  Regents'  diploma. 

Ail  graduates  of  a  college  or  university  existing  under  the 
government  or  laws  of  any  foreign  <-ountry  other  than  tbocve 
where  Knglish  is  the  language  of  the  people,  and  all  applicnuts 
who  apply  for  law  students*  certificates  upon  equivalents  or  sub- 
stitutes, as  above  provided,  all  or  any  part  of  which  are  earned 
or  issued  in  said  foreign  countries,  shall  pass  the  Regents*  ex- 
amination in  second  year  English.  The  Regents'  certificate  abovft 
prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of  th^ 
coiuplctton  of  the  Regents'  examination,  as  the  same  shall  appear 
upon  said  certificate. 

RULK  V. 

SeguUtioos  conceniing  study  at  law  schools. —  The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
prescribed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  nn  incorporated  college  or  uni- 
versity, having  a  law  dcpnrtnu^nt  organized  with  competent 
instructors  and  professors,  in  which  instruction  as  hereinafter 
provided  is  regularly  given. 

(Jood  and  ivgular  attendance  U|>on  and  the  snccessfu!  com- 
pletion of  the  prescribed  course  of  instruction  at  a  law  school, 
,the  school  ycflr  of  which  shall  consist  of  not  leRs  than  thirty-two 
'school  weeks,  exclusive  of  vacations,  In  which  not  less  than  ten 
hours  of  attendance  upon  law  lectures  or  recitations  of  such  pre- 
scribed course,  to  be  given  or  conducted  by  regular  members  of 
the  faculty,  are  required  in  each  week,  shall  be  deemed  a  year's 
attendance  untler  this  rule. 

The  same  period  of  time  shall  not  bo  duplicated  for  difPerent 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provided,  and  who,  during  the  va<vitions  of  such  school,  not 
exceeding  three  innntliM  in  any  on**  year,  sh.nll  pursue  his  studies 
In  the  oliice  of  n  pijutlclnir  ritfoni''y.  shall  be  allowed  to  count 
the  time  so  or-eupiiMl  di'vin*^  such  vncnticin  or  v.nc.'itiiuis  as  part 
of  the  clerkship  in  a  law  oHiee  spctliiod  in  these  rules, 
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RULKS  OF  ADMISSION  OF  ATTORNEYS.     RiUwVI,  VII 

RULE  Yh 

R^gulatiou  coacerning  dtrlukipr^  Th«  provUionB  of  th^ae 
rules  for  study iug  law  hy  tU«  wrvice  of  a  regular  clerkfthip  uiust 
be  fultiJleU  by  nerving  aoch  cl«rksliip  ia  the  office  of  a  practiclug 
attorney  of  the  Bupi-eiuo  Court  in  thin  State,  after  the  candkhite 
haa  attained  the  age  o(  eighteen  years. 

It  Fhail  be  the  <luty  of  attorneys,  with  whom  a  clerk«hip  shall 
be  cotuiueiiced,  to  file  a  certificate  of  the  aame  in  the  ottice  of 
the  clerk  of  the  i'ourt  of  Appeahi,  which  certificate  shall*  iu  each 
cai»e.  state  the  date  of  the  beginning  of  the  period  of  clerkRhip, 
and  8nch  period  shall  be  deemed  to  commence  at  the  time  of 
such  tiling  and  shall  be  computed  by  the  calendar  year. 

In  computing  the  period  of  clerkship  a  vacation  actually  taken, 
not  excee^Hng  two  months  in  each  year,  shall  be  allowed  as  a 
pact  of  sach  year. 

RULE  VU. 

Proof  to  entitle  candidate  to  examination.'^  The  Atnte  Board 
of  Law  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation. ,«^hall  require  proof  that  the  proHmfnary  coiuilticna  pre- 
scribed by  these  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  is  a  college  graduate,  by  tho  pro- 
dui'tion  of  his  diploma,  or  certlfit-nte  of  graduation,  undiT  the 
seal  of  the  college^ 

Bec«>nd.  That  be  has  been  admitted  to  tho  bar  of  another  State 
<»r  coittitry,  by  the  production  of  his  license,  or  certificate,  oxe- 
cnted  by  the  proper  authorities. 

Third.  In  all  cases  whore  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practlciui^ 
attorney  of  the  Supreme  Court  In  this  8tnte,  after  the  a^^e  of 
eighteen  years,  by  producing  and  flliug  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  pmilncing  and  filing  an  affidavit 
of  th<*  attorney  or  attorneys  with  whom  such  clerkship  was 
served,  showing  the  actual  service  of  such  a  clerkship,  the  con- 
tiunance  and  end  thereof,  and  that  not  more  than  two  months' 
vacation  was  taken  in  any  one  year.  Both  of  said  aft1d;ivits 
mast  be  to  the  effect  that  during  the  entire  period  of  such  cU^rk- 
ship,  except  during  the  stated  vacation  time,  the  applicant  was 
actunlly  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  Ida  law  office,  and  under  his  direction  and  advice, 
engaged  in  the  practical  work  of  the  ofifice  daring  the  usual 
bUftlnesH  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
pn>ved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  w^hose  instructions  the  person  has  studied,  under 
the  «eal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
applicant  began  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidaTit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
.««hall  also  contain  the  statement  that  said  applicant  took  the  pre- 
siTibed  conrne  of  inatructipn  required  ut  said  school  for  the  degree 
of  Bachelor  of  Laws  while  ju  atteudant*(>  thereat,  and  bona  fide 
to<ik  and  successfully  passed  all  cxauiiuationH  in  all  the  subjects 
required   for  said   degree  during  such   pcriud  of   nttiiidauce,   iu 
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each  case  specifying  the  subjects  in  which  said  applicant  took 
and  pa88ed  his  examinations  as  aforesaid,  which  proof  must  be 
satisfactory  to  the  Board  of  Examiners. 

Fifth.  Tliat  the  applicant  has  passed  the  Regents*  examination, 
or  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents'  certiiicate  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certiQcate,  required  to  be  produced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  lias  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  person 
or  officer  who  should  have  made  it.  cannot  be  obtained,  the 
Board  of  liaw  Examiners  may  acceixt  such  other  proof  of  the 
reqtiisite  facts  as  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  ftt  a 
law  school  has  already  begun,  us  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  any  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  in  force  June  1,  lOOS. 

RULE  vin. 

Regulations  concerning  examination. —  The  examination  held 
by  such  State  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  atlopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and, 
in  addition,  such  further  sum  as  t\\v  court  may  direct,  and  an 
annual  sum  not  exceeding  two  thousand  dollars  per  year  shall 
be  allowed  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
fifteen  dollars,  which  shall  be  applied  upon  the  compensati(m  ami 
allowance  above  provided,  and  any  surplus  thereafter  remaiuiuK 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  ])ank.  in  good  standing,  in  the  city 
of  Albany,  to  his  credit  and  subject  to  his  draft  as  such  treas- 
urer, when  approved  by  the  Chief  Judge. 

RULE  IX. 

Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date. 

RULE  X. 

Additional  mles  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  each  department  may  adopt  for  their 
several  and  respective  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 
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STATE    OF    XEW    YORK  — IN    COURT    OF    APPEALS. 

At  a  Court  of  Appeals  for  the  State  of  New  York,  Held 
at  the  Capitol,  iu  the  City  of  Albany,  on  the  17th  Day 
of  April,  A.  I).  1913.  Present:  Hon.  Edgar  M.  CuUen. 
Chief  Judge,  PreRfding. 

IN    THE    MATTER   OP   THE    STATE    BOARD    OP    LAW 

EXAMINERS. 

Objections  having  been  formulated  and  presented  to  the  court 
with  respect  to  the  methods  of  examinations  pursued  by  the 
State  Board  of  I^w  Examiners,  and  with  respect  to  other  matters 
in  the  administration  of  their  office,  and  the  same  having  been 
duly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 
namely : 

I.  It  is  ordered  that  the  publication  of  the  book  entitled  **  Bar 
Examinations  and  (.'ourses  of  Study  '*  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
givea  by  rejected  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  lav;  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  by  the  Board  of  the  results  nf  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  iu  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  iu 
the  office  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  proiK)unded  to  candidate's  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him^  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

IV.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  rales  for  the  admission  of  attorneys  and  counselors  at 
law;  that  a  copy  be  filed  in  the  office  of  the  Se<Tetary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department. 

R.  M.  BARBER, 

Clerk. 
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at   law    in   the   highest  court  of  law   iu  another  state,  or  in  a 
country  whose  jurisprudeuce  is  based  upou  the  principles  of  the 
common  law   of  England;  a  certilicate,  executed  by   the  proper 
authorities,   that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  aud  oriietiv^d  iu  Huch  UMirt  vrn  attofu^*  «ad  ouuuselor 
at  law  fur  tit  ie«t9t  ftv<*  yc^rti;  a  e^rtitieate  from  a  judge  of  such 
court    that    he    has    been    duly    admitt(Hl    to    practice    and    hu8 
actually  continuously  practiced  as  an  attorney  and  couuselur  at 
law   for  a  period  of   at  least   five  years  after  he  has  been   ad- 
mitted, specifying  the  name  of  the  place  or  places  in  which  he 
has   so   practiced   and   that   lie   hus   a   ffood    character  as  such 
attorney.     Such  certificate  must  be  duly  certified  by  the  clerk  of 
the  court  of  wbieh  the  judge  ui  a  member,  and  the  seal  of  the 
court  must  be  atta(*bed  then^to.     He  must  aliM>  prove  that  he  is 
a  citizen  of  the  United  States  and  hftjr  been  nu  nctual  resident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  th^  application,  giviug  tho  itlucHi  of  hiii  resideucc  by 
Htieet   and   uumber,   if  such   th(»re  be,    and   the   length   of  time 
he  bati  been  such  resident.     He  shall  also  Hubinlt  the  nffldavils 
of   two   persons    who   are    residents   of   the   judicial   district   In 
which  he  resides,  one  of  whom  must  be  nu  attorney  and  coun- 
selor at  law,  that  he  is  of  such  character  and  general  fitness 
as   ju:>tifies    admission   to   practice,   and   the   ufiidavit   must    set 
forth  in  detail  the  facta  upon  which  the  atHant's  knowledge  of 
the  applicant  is  based.     In  all  cases  the  applicant  must  apjiear 
iu  person  before  the  court  on  the  motion  for  his  admission,  and 
also  before  the  committee  on  character  and  fitoesti  for  the  district 
iu   which   the   application    is   made. 

In  all  cases  the  applicant  for  admission  mu.vt  file  with  the 
clerk  of  the  Appellate  Hivislou  of  the  proper  department  the 
papers  rwiuired  for  his  admis.sion  as  hereinbefore  specified  i>rlor 
to  or  at  the  tiute  of  the  motion  for  aduiisi$ioa  to  practice, 
(Amended  April.  1,  1010  and  June  17,  1913,) 

Rule    :s.    Pctyera,    ivhere    filed ;    l»aor«emeiit«. 

The  papers,  in  easea  pending  in  the  Apiiellate  Diviaion,  shall  Im 
filed  with  the  clerk  of  such  division  of  the  department  iii  whiol 
the  casQ  is  pending.  In  all  other  cases  where  uo  provisiun  ii 
made  by  the  ('ode.  pap^'rs  in  the  Supreme  Court  shall  be  fil<Hl  U 
the  olliee  of  the  clerk  of  the  county  s{HMlficd  in  the  complaint  id 
the  place  of  trial.  In  Surrotcate's  Courts,  in  the  oHIce  of  Sur 
ropate;  in  other  courts  of  recoi«d,  in  the  ottlce  of  the  reapectiv 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  antithv 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  wluH 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorse 
or  Mubftcribed  with  the  name  of  the  attorney  or  attornoyn.  or  th 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  ofiBc 
address,  or  place  of  busin<iKs. 

Rule  a.    :ilotlo»  impera  to  be  iipe«tfied  In  ordar  anM  ftlc»4 
effect   of   failure    tw   fllei   entry   of    order. 

When  any  order  is  entered,  all  the  papers,  used  or  r^atl  * 
the  motion  on  either  wide,  shall  bo  specified  in  the  ord«»r,  n.ii 
shall  b#»  filed  with  the  clerk,  unless  already  on  file  or  ath<»r^pi^i 
ordered!  by  the  court,  or  the  order  may  be  set  aside  as  Irresiala 
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with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
mution  papers  are  tiled,  and  uulesH  the  order  is  signed  by  the 
jiMuv  prenidiu^  at  the  court  at  which  the  motion  whm  heard. 
When  au  opiuion  ha»  been  delivered  by  the  court,  it  Mhall  be  hied 
viib  the  artier  and  nhall  be  considered  a  part  of  the  record  upon 
B'iik'b  ibe  order  was  made;  and  if  the  order  does  not  »tate  the 
rt»UDii)i  upon  which  it  was  made,  the  opiuion  may  be  considered 
to  a^tvnnin  such   grounds. 

WheD  the  atlidarits  and  paiiera  upon  a  non-enumerated  motion 

ar»'  nqiiii^d   by    law   or   by   the   rules    of   the  court   to   be   filed, 

ai«l  the  order  to  be  entered  in  a  county  other  than  that  in  which 

tti^  mutiun  is   made,    the   clerk   »haU   deliver   to   the   party    pre- 

^ai'Iiug  ill  the  motion,   unless  the  court  shall  otherwise  direct,  a 

iTrrtiiieU  copy  of  the  rough  minutes,  showing  what  papers  were 

ts^i  or  read,   together   with  the  athdavits  and   papers   used   or 

r'-iiil  upon  such  motion,  with  a  note  of  the  decision  thereon,  sor 

iti-  urder  directed   to  be  entered,  properly  ccrtiticd.     It  shall  be 

tit'  dnty   of   the    party    to    whom   such   papers    are   d<»livercd   to 

i^tunj  the  same  to  bo  filed,  and  the  proper  order  entered  in   the 

pniitT  county  within   ten  days  thereafter,  or  the  order   may   he 

srt  d>ide  as  irregular,   with  costs,     (Amended  Apr.   1,  lUlO,   in 

■  ^.ci  .^t'i»t,  1,   iwa) 

Rale  4.  rndertaklnK  and  affidavit  in  proceedlnsa  for 
Uj«iicUo«By  atd^ehtti^nt,  ord<^r  of  arrest  and  i^rlt  t»  i>«r 
fled. 

Ei<fl>t  where  otherwise  expressly  provided  by  law,  it  shall  be 
ih-  July  of  the  attorney  of  the  party  reciuired  to  give  a  b<)nd  or 
jUiufrjakiug  to  forthwith  file  the  same  with  the  proper  clerk:  and 
ia  ^.u»e  liui-h  iMinds  and  undertakings  shall  ui>t  Ik'  so  tiled,  any 
pary  10  the  actinii  or  special  proceeding,  or  uiher  persons  intcr- 
ft^HJ,  ^liall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
^vr^iiuu'i  or  order  as  if  no  bond  or  undertaking  had  been  given. 
li  Mull  uUo  bo  the  duty  of  the  attorney  to  hic  the  petiti<in  or 
'ifi'i^irir  uiMUi  which  an  injunction,  attachment,  order  of  arrest, 
«r  writ,  has  been  granted  within  ten  days  alter  the  sanie  shall 
Uvm  b*H'n  served.  In  case  of  a  failure  so  to  tile  such  petition  or 
ii^>k\%  the  oi>i>OKing  party  may  move  to  vacate  the  order,  war- 
uat  or  writ,  and  the  same  sliaU  be  vacated  by  the  court  or  judge 
P^ting  the  Haiue,  uules8  for  proper  cause  shown  time  to  file  the 
9iSiit  ^haJ]   be   extended. 

&«le  5.    Saretlens  Jnstlflcatioii   of  bonds   to   be   ackno^^l- 

Wbenover  a  Justice  or  other  oflBcer  approves  of  the  security  to 
^  giv»-a  in  any  case,  or  reports  upon  its  sutliciency,  it  shall  be 
lii*  duty  to  require  personal  sureties  to  justify,  or.  if  the  security 
'^t-Tf^i'ia  by  way  of  mortgage  on  real  estate,  U>  require  Droof  of 
t^  value  of  i*ucli  real  estate.  And  all  bonds  and  undertakings, 
Avl  .>tb»T  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
*^'^  Jn  like  manner  as  deeds  of  real  estate,  before  tin*  same 
•bli  Iw*  reotdveri    or  filed. 

In  no  oa>ie  shall  an  attorney  or  counselor  be  surety  on  any 
■^PitakinK  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
"rt^Tof  a  eourt  or  judge,  in  any  action  or  proceeding,  or  be  bail 
s  tiiy  civil  or  crioaiwa^  case,  or  proceeding. 
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lit  la-.v  ill  the  highest  court  of  law  in  another  sstate,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certilicate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  Kuch 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  oraetic^  iu  Hiich  court  h»  attorney  and  cuunselor 
at  law  for  at  ie«0t  fiv»»  yearw;  a  c^rtiOoate  from  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  five  years  after  he  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  in  which  be 
has  so  practiced  and  that  be  has  a  food  character  as  such 
attorney.  Such  certiticate  must  be  duly  certitied  by  the  clerk  of 
the  court  of  wbi<'h  tlie  judge  i»  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto.  He  mn«t  also  prove  that  he  is 
a  citi7A*n  of  the  Ignited  States  and  1uj»  been  an  actual  r<*sident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  th^  appUcatiou,  giviug  the  placid  of  his  resident'  by 
street  and  number,  if  such  there  be,  and  the  length  of  time 
he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
of  two  persons  who  are  residents  of  the  judicial  district  in 
which  he  resides,  one  of  whom  must  be  an  attorney  and  coun- 
selor at  law,  that  he  is  of  such  character  and  general  fitness 
as  juj^tiliee  admission  to  practice,  and  the  affidavit  must  set 
forth  in  detail  the  facts  upon  which  the  affiant's  knowledge  of 
the  applicant  is  based.  In  all  cases  the  applicant  must  appear 
iu  person  before  the  court  on  the  motion  for  his  admission,  and 
also  before  the  committee  on  character  and  fitnesii  for  the  district 
iu    which   the   upplication    Is   made. 

In  all  cases  the  appli<'ant  for  admission  must  file  with  the 
clerk  of  the  Appellate  I>i vision  of  the  proper  department  the 
papers  required  for  his  admission  as  herelnlK'fore  specified  prior 
to  or  at  the  tiute  of  the  motiou  for  admit>i>ioQ  to  practice* 
(Amended  April.  1,  1910  and  June  17,  1913.) 

Rulfs    2^    Pavera,    M'h«re   filed;    ladorMementa, 

The  papers,  in  casea  pending  in  th^  Api^ellate  Diviaion,  shall  b« 
tiled  with  the  clerk  of  such  division  of  the  department  iu  which 
the  case  is  pending.  In  all  other  casea  whera  no  provision  ia 
made  by  the  ('ode,  papera  in  the  Supn^me  Court  shall  be  tile<i  in 
the  office  of  the  clerk  of  the  county  siK'cified  in  the  complaint  an 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  otiiee  of  Sur- 
rogate; in  other  courta  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  hia  or  their  office 
address,  or  place  of  business. 

Rule  3.    Motloa  paiiera  to  lie  «|»e«Me«1  in  ordar  mid  itledi 
elVeot   of   failure    to   file}   entry   of    order. 

When  any  order  is  entered,  all  the  papers,  nsed  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unlesH  already  on  file  or  otherwise 
ordereil-  by  the  court,  or  the  order  may  be  act  aside  as  irregular, 
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with  costs.  The  clerk  shall  nat  enter  such  order  unless  the 
niotioii  papers  are  filiMl,  and  uule«8  the  order  is  signed  by  the 
justice  pmiidiu^  at  the  court  at  which  the  motion  was  heard. 
When  an  opiuioo  has  heen  delivered  by  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  conaidered  a  part  of  the  record  upon 
which  the  order  was  made:  and  if  the  order  does  not  state  the 
inrounds  upon  which  it  was  made,  the  opinion  may  be  considered 
to  aacertain  such  irrounds. 

When  the  aflidaTits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  iu  a  county  other  than  that  in  which 
the  motion  is  made,  the  clerk  shall  deliver  to  the  party  pre- 
vailiug  in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  with  the  athduvits  and  papers  used  or 
read  upon  such  motion,  with  a  uoto  of  the  decision  thereon,  .or 
the  order  directed  to  be  entered,  properly  certified.  It  shall  be 
the  duty  of  the  party  to  whom  such  papers  are  delivered  to 
cau«»e  the  same  to  bo  tiled,  and  the  proper  order  entered  in  the 
proper  county  within  ten  days  thereafter,  or  the  order  may  be 
set  aside  as  irregular,  with  costs.  (Amended  Apr,  1,  1910,  in 
effect  ^vvU  1.    IWa) 

Rvl«  4.  Undertaking  and  affidavit  In  proeeedlucs  (or 
iajvinettonsy  attaclimcnty  order  of  arrest  «ad  writ  to  i>«r 
Hied. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  aud  undertakings  shall  not- be  so  filed,  any 
mirty  to  the  action  or  special  pi*ocetKling,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  tiie  pro- 
cciHliiu^s  or  order  us  if  no  bond  or  undertaking  had  been  given. 
It  shall  also  l»e  the  duty  of  the  attorney  to  file  the  pi'tltion  or 
alfidavit  upon  which  an  iujunctiuu«  altachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  sanie  shall 
have  bet^n  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  (U'der,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  chuso  shown  time  to  file  the 
same  shall   be  extended, 

Rvle  5.    Snrctlest  Justification   of  bonds   to  be   acknowl- 


Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  ur.  if  the  security 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  i)roof  of 
the  value  of  such  real  estate.  Aud  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
eclged  in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  reciMv^d  or  fih«d. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
nndertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  hail 
in  any  civil  or  <;rlminal  case,  or  proceeding. 
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Rules  6.  7        GENERAL  RULES  OF  PRACTICE. 

Rule   6.    SherllTfi   return,   hotv    vonipclled. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  tile  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  thcfte 
rules  of  the  courts,  any  r>«rty  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notic«»  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designatc^d  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

Rule   7.    BookM  to   be  kept   by  eierk  of  eourtn. 

Tlic  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  1h*  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  courr. 
and  all  actions  or  spe<'ial  proceedings  commenced  in  the^  Appellate 
Division  with  ontries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disi)osition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
de<'isif»n  of  each  case,  a  certified  copy  of  whi<"h  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
PrcH-edure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  procetnling  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  at  torn  oy  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  pn)perly  indpxed,  which  shall  contain  tb« 
name  of  each  iierson  who  has  be«'n  rpfusod  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  pach  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  apj)licants  who  have  >)een  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  pn»per  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  i>erson  who  has  been  re- 
fused admission  or  has  be<'n  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  nceived  from  the  other  de- 
partments of  the  state,  tog(»ther  with  the  date  when  and  de- 
partment wherein  the  order  was  made.  fSubd.  added  Apr.  1, 
1010.   in   effect   Sept.   1,   11>10.> 

Tije  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "judgment  book**  required  to  be  kept 
by  the  Code  of  Civil  TVocednre; 

1.  A  book,  properly  indexed,  in  which  shnll  be  entered  the  title 
<»f  all  civil  actions  and  spe<'ial  proeei'dings.  with  proper  entries 
under  each  denoting  the  paixTs  filed  and  the  orders  made  and 
the.  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shnll  be  entered  nt  large  each  l>ond  and 
undertaking  filed   in  his  office,   with  a  statement  showing  when 
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«»fe«  otherwise  directed  Iti  the  order.  The  order  shall  also 
•Pwify  the  tteie  witbltt  whtch  the  discorery  or  inspection  is  to  be 
J^.  and  when  papers,  articles  or  property  are  required  to  be 
wiM«ited  or  Inspected,  the  order  shall  specify  the  time  the  de- 
Pwit  or  the  opporttinity  for  inspection  shall  continue. 

The  eonrt  or  judge  may  direct  that  the  order  directing  the  dls- 
rorery  or  inspection  shall  operate  as  a  stay  of  all  other  procetMi- 
[J«s  ia  the  cause,  either  in  whole  or  in  part,  until  such  order  shnll 
f^^'J^n  complied  with  or  vacated.     (As  amended  October  24, 


«A!^  -'**  Applfelltlon  for  a  atilypoena  to  compel  tlie  at- 
waaaaee  of  a  ^rttne«a  to  •btata  testlmotir  under  deponl- 
«fM  taken  -vrltMln  ttf  State  for  «■#  wttboat  the  State, 
*ad  »racee4iiftva  tliere«n. 

pTie  petition  prescribed  by  section  915  of  the  Code  of  Civil 
J^wiare  moat  state  generally  the  nature  of  the  action  or  pro- 
!ik  ?L!?  ^^*^^  ^^^  testimony  is  sought  to  be  taken,  and  that 
**  testnnony  .of  a  witness  is  material  to  the  issues  presented  in 
**»  action  or  proceeding,  and  shnll  set  forth  the  stibstance  of, 
w  hare  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
J**s«^nt  or  other  authority  under  which  the  deposition  is  taken, 
ifl  case  of  an  application  for  a  subpoena  to  compel  the  production 
•^f  hooks  or  papers,  the  petition  shall  specify  the  particnhir  Ijooks 
^papers  the  production  of  which  Is  sought,  and  show  thnt  such 
^•ks  or  papers  are  in  the  jpossession  of  or  under  the  control  of 
«*  vitaess  and  are  material  upon  the  Issues  presented  in  the 
Action  or  special  proceeding  in  which  the  deposition  of  the  witness 
ijioq^tto  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
"W  application  is  made  in  good  faith  to  obtain  testimony  within 
actions  914  and  915  of  the  Code  of  Civil  Proeedurc,  he  sliall 
<foy  the  application.  Where  the  subpoena  directs  the  produc- 
^  of  books  or  papers,  it  shall  specify  the  particular  books  or 
^pers  to  be  produced,  and  shall  specify  whether  the  witness  is 
f^l^ired  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
^BBUisioner,  or  to  produce  the  original  thereof  and  dep^>«Jt  the 
'•■w  with  the  commissioner.  This  subi^oena  must  be  served  upon 
^  vhness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
^  production  of  books  or  papers,  at  least  five  days  before  tlie 
^y  OB  \rbich  the  witness  shall  be  commanded  to  api>car.  A  party 
**  aa  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
^1^  or  a  witness  subpoenaed  to  attend  and  give  In's  deposition 
■*y  apply  to  the  court  to  vacate  or  mo<iify  sueh  subpoena. 

liTpOB  proof  by  aiSDdavIt  that  a  person  to  whom  a  snbpofua  was 
^■BPd  has  failed  or  refnsed  to  obey  such  stibpocna:  to  be  duly 
••mh  or  affirmed;  to  testify  or  answer  a  question  or  quoHtions 
^^poonded  to  him;  to  produce  a  book  or  paper  which  he  lias  l)een 
'^hlvwDaed  to  produce,  or  to  subscribe  to  his  deposition  wlu'u 
'^vrrft-tiy  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
^•dj»  ehall  grant  an  order  requiring  such  person  to  show  cause 
W<wt  the  Supreme  Court,  at  a  time  and  place  specified,  why  lie 
^9^  not  appear;  be  sworn  or  afRrmod;  testify;  answer  a  ques 

or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
to  his  deposition,  as  the  case  msy  bi*.     ^u<'h  aMldavit  shall 

■et  forth  the  nature  of  the  action  or  special  proeet^ding  in 
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Role  IS.   CoiB»«iita  to  im^'m^nt  of  mone^^  oat  of  coart. 

All  consents  providing  for  the  payment  of  money  out  of  court 
uball  be  acknowledged  before  an  officer  nutborUed  to  take  tbe 
acknowledgment  of  deeds,  accompauied  w^ith  proof  of  the  identitjr 
of  the  applicant  from  some  persoQ  other  than  Uie  applicaiiti  b^ 
fore  any  order  is  granted  thereon. 

Rule  13.    Ordem  of  arrest,  lit Jnnetloit  or  atta«1inieiit. 

Every  order  of  arrest,  as  well  as  every  injunetion  or  attaeh- 
mcut,  shall  briefly  state  the  groande  on  which  it  is  granted. 

Rnle  14.    Discovery  of  lioolcs,  papers  and  docvuaoats. 

Applications  may  be  made  in  the  manner  provided  bj  law  to 

compel  the  production  and  discovery  or  inspection  with  copy  of 
hooks,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  tbe 
following  cases: 

1.  By  the  plaintiflF,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  conti-ol  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com* 
plaint  or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  neeessarj'  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decielon 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial, 

Rnle  in.    Form  of  appllcmtlon  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facta  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
songht  or  his  agent  or  attorney.  The  party  applying  shall  show 
t(»  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  whicU  he  aeek9 
a  discovery  or  inspection. 

Rale  16.    Contcats  of  order  |  stay  of  proceedlngrs. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  diseovered,  or  to  allow  an  inspection  with  copy»  or 
by  requiring  him  to  produce  and  deposit  the  same  witU  the  clerk* 
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ttiileM  otherwise  directed  in  the  order.  The  order  shall  also 
specify  the  time  within  which  the  discoTery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  Inspected,  the  order  shall  specify  the  time  the  de- 
posit or  the  opportnnity  for  inspection  shall  rontlnne. 

The  court  or  Judge  may  direct  that  the  order  directing  the  dls- 
corery  or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
ings in  the  cause,  either  In  whole  or  In  part,  nntU  such  order  shall 
have  be«n  complied  with  or  vacated.  (As  amended  October  24, 
189^.) 

Rule  17.  Appllcfttfon  for  a  utilyiioeiia  to  compel  tlic  at- 
tendftikee>  off  a  iprlfness  to  obtatn  testlmotiy  ttikder  deposl* 
tiotts  taken  -wttlilit  tMe  State  for  nae  -trltboiit  the  State* 
id  ^roceedittva  tl&ereem* 


The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Proeedare  most  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  ,of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  Bubpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  partieoliir  liooks 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
books  or  papers  are  In  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  dpposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  Judge  Is  satisfied  tlint 
the  application  Is  made  in  good  faith  to  obtain  testimony  witliin 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  mast  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  re<iTiiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  api>ear.  A  party 
to  ftn  action  or  proceeding  in  which  a  deposition  ih  sought  to  he 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  de]K)Kition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
iasned  has  failed  or  refused  to  obey  such  subpoena:  to  be  duly 
sworn  or  affirmed;  to  teattfy  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  Ywen 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  the  Sapreme  Court  or  a  (bounty 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  apt>ear;  be  sworn  or  afllrmed:  testify;  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  Bub- 
scribe  to  his  deposition,  as  the  case  may  be.  Such  afiidnvit  shell 
also  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  fact^  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  caase,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
ord*>r  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1809.) 

Rule  18.  Proof  of  aer^^lce  of  ■umBftOits  by  persons  otker 
than  akerlff  J  in  divorce  cnaea. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  ho  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described 'in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  loss-  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowlcnlge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
sorvire  has  been  nia^e  by  the  sheriff,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  10.    Pleadlnffa,  to  be  folioed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  In  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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fnr  an  order  or  jodgment  made  in   any  aetiun  or  special   pru> 

Rile  S6.     ApplioAtlon  for  i««l«iiiCAt  oa  fatlnre  to  anM^ev, 

^hen  the  pLnintiff  in  an  action  in  the  Snurenie  Court  iu  euti- 

lN  to  jnJj;:uient  winm  the  failure  of  the  delfiiilant  to  ansxyer  the 

(t'Uiiilaint,    and    the   relief  deinunded   requires   applicutlou   to   be 

EiaJe  to  the  court,  such  application  may  Ik*  nuulo  at  any  Spct-inl 

Ttrm  in  the  district  emhraeinff  the  county  in  whicli   the  action 

i<  trialilt*.  or.  except  in  the  flrat  dlntrirt,  iu  an  adjoining;  county; 

55''!j  npplloation.  excejit  in  the  first  judicial  dintrict,  may  als(»  ho 

T^H*!**  at  a  Trial  Term  in  the  county  in  which  the  action  ih  triai>le. 

B'iffl  a  reference  or  writ  of  inquiry  phall  be  ordered  the  Kauie 

«i«ll  he  exei'uted  in   the  county   In   which  the  a<tlon   is  triable, 

5ib1*sii  the  court  shall  otherwise  order.     In  the  first  judicial  dis- 

J/H,  every  motion  or  applientfon  for  an  order  or  jud^^iuont  where 

^'Hi'^fr  is  ne<?ej«sary,   must  lye  made  to  th»*  Siieeial  'J'erni  for  the 

fe"«r!Tip  of  motion?,   and   where  notice  is  init   necessary,  to  the 

%  ia!  Terra    for  the   traa^aetion   of  ex   parte   business,   exeei)t 

^bfn-  other  provision  ia  expreswly  made  by  law,  or  the  >?eneral 

w  •IK'cial     rnle«    of    practice.      In    the    county    of    Kinjjs    all 

|*-h  applications  fthall  be  made  at  the  Hpccial  Term  for  the  hear- 

JBf  of  motions.      Any  order  or  judpm«^nt  granted  in  violation  of 

tii«  pr»>Ti«i(.n  shall  be  vacated  by  the  Special  Term,  at  which  the 

at?lkntion  shonld  have  been  made,  or  by  llie  Appellate  Division 

5/  tfce   Supreme    Court;   and   no   order   or   judirnient   granted   in 

vWatioB  of  this  rule  shall  be  entered  by  the  clerk. 

tst*  2T.     Orders  vranted  9n  petlttoos*  contents  may  be 


Ordem  irmnted  on  petitions,  or  relating  thereto,  shall  refer  to 
^^  p«ftitions  by  the  names  and  descripticuis  of  the  petitioners 
ia«i  the  date  of 'the  petitions,  if  the  sanje  he  dated,  without  re- 
EMiim  or  setting  forth  the  tenor  or  substance  thereof  uuneces- 
'^rSf,  Any  order  or  ind^ment  directing  the  payment  of  money, 
3r  aife<ting:  the  title  to  property,  if  founded  ou  petition,  where 
IS  eooiplaibt  is  filed,  may,  at  the  retiuest  of  any  party  interested, 
ht  €srol]t^  and  docketed,  as  other  judgments. 

Bale  9L    In««estSy  wlicia  taken. 

(Bepealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

S.n]e  t9,     OpeniniT  of  connsel;  ezamtnatton  of  witnesses 
■•4  sastmlnir  ap* 

Ja  tiK*  trial  of  civil  causes,  unless  the  justice  presidin;;  or  tho 
*fcr»*-  wiuill  otherwise  direct,  each  party  shall  open  his  cast? 
^i'»nr  any  evidence  is  introduced,  and,  except  by  special  p«  r- 
ffisii'^D  of  the  ff»urt,  nu  other  opening  by  either  party  shall  there- 
<tkt^  b*  [MTiuitted. 

*ifc  the  trial  of  issues  of  fact,  one  c(»unsel  only  on  each  side 
•IfcaB  ex&ujiiie  or  cross-examine  a  witne>HS,  ulio  s1i.m11  nut  repeat 
l»  S£fli«>r  or  uiiswors  of  such  witness  at  the  liuie  he  shall  lie 
tt^r  fxauiination.  One  counsel  euly  on  ea<h  side  bhall  sum  up 
!*►•  f^U(>4%  and  he  Hliail  nid  oc«upy  more  tlian  one  hour,  and 
Ik?  I's-rtimouy.  if  fik«'ii  down  in  writiiiir.  shnll  lie  wiitirn  l»y  some 
tr*CfLi  (iiLer  than  tlu*  examining  counsel;  l>ui  the  jud^^e  who  holds 
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Rule  itJ*  Motions  to  «trlke  ovt  Irrel^Tftmt  matter^  nO« 
tJce  of. 

Motions  to  strike  out  of  any  pleadini;  matter  alleged  to  be 
irrelevant,  rednndant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  *"  so  indefinite  or  uncertaia 
that  the  precise  meaning  or  application  is  not  apparent/*  must 
be  noticed  before  demurring  or  answering  the  pleading  Itud  within 
twenty  days  from  the  service  thereof.  The  time  to  make  stich 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  plnce  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rulo  2S«     Affldavlta  of  melrlta* 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and 
the  good  fnith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  sball  satisfy  the  court.  (Amended  Apr. 
1,  1910,  in  effei:t  Sept,  1,  1910.) 

Rale  24*     A-lildavit  for  ord^r  eatenilluir  time. 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  reply  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  coun.sel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  uiade  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  tho  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  port  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  phiiutifF  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  allitlavjt  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
where  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by- 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  bv  order^  except  upon  two  days'  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  25.  Kx  parte  application  to  contain  etatement  mm  to 
previonN   apiillcation. 

AVhenever  application  is  made  ex  parte  on  affidavit  to  a  Judfe 
or  court  for  an  order,  the  affidavit  shall  state  whether  an)'  pre- 
vious application  has  l>een  made  for  such  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  made 
ther<'on,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  aiiy  order  made  on  such  ap-  ^ 
plication  may  be  revoked  or  set  asitle.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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aod  exceptions  in  other  cases.  Such  motions  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
ID  effect  Sept.  1,  1910.) 

R«le  32.  C«»efl«  exceptloiuiy  Tplieii  Merved;  amendment*; 
■ettlement,  etc« 

Whenever  it  sliall  be  necessary  to  make  a  case,  or  a  case  and 
exeepiions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  aad  a  copy  thereof  served  on  the  opposite  party  within 
tile  following  times: 

If  the  trial  was  before  the  court  or  referee,  includinji^  trials 
by  a  jury  of  one  or  more  specific  questions  of  ifnct  in  an  action 
triihle  by  the  court,  within  thirty  days  after  service  of  a  copy 
<fi  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judf^ment  thereon. 

In  the  Snrropate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty^  days  after  notice 
of  the  dcHsiion  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  l>e  not  decided  at  the  time  of  the  trial,  or  within  thirty 
iajn  after  service  of /a  copy  of  the  judgment  and  notice  of  its 
cDtry. 

Thp  party  served  may,  within  ten  days  thereafter,  propose 
am^iidments  thereto,  and  serve  a  copj^  on  the  party  proposing  a 
ea*e  or  exceptions,  who  naay  then,  w^ithin  four  days  thereafter, 
i^rre  the  opiK>site  party  with  a  notice  that  the  case  or  exceptions 
»ith  the  proposed  amendments  will  be  submitted  for  settlement 
tt  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Wb«*never  amendments  are  proposed  to  a  case  or  exceptions, 
*W  party  proposing  such  case  or  exceptions  shall,  before  sub- 
iBJtting  the  same  to  the  judge  or  referee  for  settlement,  mark 
opno  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
■tPiiographer's  minutes  the  parts  to  w*hich  the  proposed  aniend- 
smti  are  applicable,  together  with  the  number  of  the  amend- 
Bieat.  If  the  party  proposing  the  amendments  claims  that  the 
'We  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  mnst  refer  at  the  end  of  each  amendment  to  the  proper 
pasre  of  such  minntes.  The  judge  or  referee  shall  thereupon 
wrect  and  settle  the  case.  The  time  for  settling  the  case  must 
be  !«ij»^cified  in  the  notice,  and  it  shall  not  be  less  than  fruir  nor 
»^»re  than  ten  days  after  the  service  of  such  notice.  Tho  lines 
^  tJie  ca«e  shall  be  so  numbered  that  each  copy  shall  corresj^nnd. 
Tie  Knrrojfate,  on  appeal  from  his  court,  may  by  order  allow 
Urther  time  for  the  doing  of  any  of  the  acts  above  provided  to 
**  done  on  such  appeals. 

f*aM»<  reserved  for  argument  and  special  verdicts  shall  be 
►-J**d  in  the  same  manner.  The  parties  may  agree  on  the  facts 
pwv«i  to  t»e  inserted  in  the  case,  instead  of  the  testimony  on  the 
*l?-r>Tal  of  the  judge. 

.  ^'j  onler  extending  the  time  to  serve  a  case,  or  a  case  contain- 
^  ^x«"»*fif  fons,  or  the  time  within  which  amondmonts  tht^-cto 
*»7  be  served,  shall  be  made  unless  the  party  applying  for  such 
^^  «erv<*  fl  notice  of  two  days  upon  the  adverse  parties  of  his 
w*B*if»n  tr»  apply  therefor,  stating  the  time  and  |)lace  for  making 
**  ai^dir-ation.     (As  amended  October  24,  ISIW).) 
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at  law  ill  the  hijfliest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  aud  Bdr^ietiv^d  in  Huch  court  a^i  attorney  aud  cgunselor 
at  law  for- tit  lentit  fivc^  yc^m;  a  c^rtifkMite  froui  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  i>eriod  of  at  least  five  years  after  he  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  aiid  tluit  he  has  a  food  character  as  such 
attorney.  Such  certificate  must  be  duly  certified  by  the  clerk  of 
the  court  of  wbich  the  judir€  ia  a  member,  nud  the  seal  of  the 
LHixirt  must  be  attached  thereto.  He  mu»t  also  prove  that  be  is 
a  citizen  of  the  United  States  and  hast  been  an  actual  resident 
of  I  he  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  thQ  apyUcationi  giving  tht>  pluc<i  of  bis  resideuco  by 
street  and  number,  if  such  there  be,  and  the  length  of  time 
he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
ot  two  persons  who  are  residents  of  the  judicial  district  In 
which  be  rcsiidos,  one  of  whom  must  be  au  attorney  and  coun- 
8clor  at  law,  that  he  is  of  such  character  and  general  fitpesa 
as  jucitifies  admission  to  practice,  and  the  affidavit  must  «et 
forth  in  detail  the  facts  upon  which  the  ufflunt's  knowledge  of 
the  applicant  is  based.  In  all  cases  the  applicant  must  appear 
in  person  before  the  court  on  the  motion  for  his  admission,  and 
also  before  the  ctmauittee  on  character  and  fitnesa  for  the  district 
in   which   the   application   is   miule. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  dc^partnient  the 
papers  required  for  hia  admission  as  hereiubeiore  specified  prior 
to  or  at  the  tiutc  of  the  motion  for  admitiiiiou  to  practice, 
(Amended  April.  1,  1910  and  June  17,  1913.) 

Rale   :&.    Ptttfem,    iiv]»«re   fll«d|    laidorMeuieota, 

The  papers,  in  casea  pending  in  the  Ap|»e)late  Division,  shall  ba 
filed  with  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  oases  whero  uo  provision  in 
made  by  the  <'ode,  papers  in  the  Supreme  Court  shall  be  tiled  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  av 
tho  place  oi  trial.  In  Surrogate's  Courts,  in  the  oltice  of  Sur^ 
rogate;  in  other  courts  of  record,  in  the  office  of  the  rea|)ective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  most  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  office 
address,  or  place  of  business. 

Rule  8.    Motion  papera  to  be  Mpe«iflefl1  tn  order  and  lUeat 
effect   of   fallnre    to   fllei   rntry   of    «>rder. 

When  any  order  is  entered,  all  the  papers,  nsed  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  tho  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  Irregular, 
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with  costs.  The  clerk  shall  not  enter  siicb  order  unless  the 
mutioii  papers  are  fiM,  and  unless  the  order  is  signed  by  the 
justice  presidium  at  the  court  at  which  the  motion  was  heard. 
When  au  opiuicm  has  been  delivered  U3'  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  piade;  and  if  the  order  does  not  state  the 
icrounds  upon  which  it  was  made,  the  opinion  may  be  considered 
tu  ascertain  such  fcrounds. 

When  the  alfidaTits  and  papers  upon  a  non-enumerated  motion 
are  rwiuired  by  law  or  by  the  rulfHi  of  the  <*ourt  to  be  filed, 
and  the  order  to  be  entered  in  11  county  other  than  that  in  which 
the  motion  i»  made,  the  clerlt  shall  deliver  to  the  party  pre- 
vailliigr  in  the  motion,  unless  the  court  shall  otherwisi'  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
uficd  or  read,  together  with  the  alliduvlts  and  i>apcrs  used  or 
read  uuon  such  motiou,  with  a  note  of  the  decision  thereun.  .or 
the  order  directed  t«  be  entered,  pniperly  certified.  It  shall  be 
the  duty  of  the  partj*  to  whom  such  papers  are  delivered  to 
cause  the  same  to  bo  tiled,  and  the  proper  order  entered  in  the 
proper  county  witliiu  ten  days  thereafter,  or  the  order  may  be 
set  u:>ide  as  irregular,  with  costs.  (Amended  Apr.  1,  1910,  in 
effect  ^$cpt,  1.    IVia) 

Rule  4.  LndertaklnflT  and  affidavit  In  proceedlasa  for 
Injanctloasy  attachment,  order  of  wrrcat  «n4  writ  to  i»e 
filed. 

K&ccpt  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  b<md  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk:  and 
in  catie  such  b«)uds  and  undertakings  shall  not- be  so  filed,  any 
party  10  the  action  or  special  pixxeediug,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  tlie  pro- 
cectiiiig.s  or  order  us  if  no  bond  or  uudertakiiu;  had  been  given. 
It  sliali  ulso  U'  the  duty  of  the  attorney  to  file  the  petition  or 
atfidavit  uuon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  sanie  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  at)d  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall   be  extended. 

Role  6.  Sureties^  JastlflGatlon  of  bonds  to  bo  acknowl- 
edged. 

Whenever  a  Justice  or  other  otfieer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sutftciency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  .security 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  such  real  (>»tate.  And  all  bonds  and  und(>rtakings, 
and  other  securities  in  writinp,  shall  be  duly  proved  or  acknowl- 
e<1ged  in  like  manner  as  deeds  of  real  estate,  befow  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or  by  theso  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  <;riioin«i  case,  or  proceeding. 
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Rule   6.    SherllTii   return,   li4»iiT   eoiupelleil. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  offlciT,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  those 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  m«y  be.  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 
Rule   7.    BookM   to   be  kept   by  elerk  of  eourtM. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keej) : 

1.  A  bo4)k,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the^  Appellate 
Division  with  entries  under  each,  showing  the  procetnlings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedihgs  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  tho  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trnns- 
mitted  to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexe<l,  in  which  shall  bo  recorded  at  lafpo 
all  bonds  or  undertakings  filed  in  his  offi<'e,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  index(xl,  which  shall  contain  thft 
nam<»  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disci i>lined  or  censured  by  tho 
court.  The  clerk  of  pach  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  apj)licants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censured  by  the  conrt.  The  clerk  of  each 
department  is  directed  to  enter  in  the  proper  bonk  the  name  of 
each  attorney  who  has  been  admitted  to  ])ractice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fuse<l  admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  n-ceived  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  onler  was  made.  (Subd.  added  Apr.  1, 
11)10,    ill   effect   ScFit.   1,    1010.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
ofhces.  in  addition  to  the  "judgment  book"  required  to  be  kept 
by  the  (\vle  of  Civil  TVocednre: 

1.  A  book.  pro]ierly  itidoxed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  snocial  proce<*dings.  with  proper  entrioK 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the.  steps  taken  therein,  with  the  dates  of  the  several  proceedingn. 

2.  A  book  in  which  shall  be  entered  at  large  each  l>ond  and 
undertaking  filed  in   his  otflce,   with  a  statement  showing  when 
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filed   and  a   statement  of  any  disposition  or  order  made   of  or 
concern iDf?  it. 

3.  Such  other  books,  properly  indexed,  as  may  be  necesgary  to 
eoter  the  minutes  of  the  court,  docket  judi;niPntH«  enter  orders 
and  all  other  necessary  matters  and  proceedinj^rs,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

R«le   8*   Jadinneiit%  entering  and  doeketlnff   of. 

Judgments  shall  only  be  entered,  or  docketed,  in  the  oflSces  of 
the  clerks  of  the  courts  of  thin  State,  within  the  ht>urs  durinf? 
which,  by  law,  they  are  required  to  keep  o|K*n  their  resiiective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

Rnle  9.  Sabpocna  dmceii  teo«m  ajfalnfit  public  depart- 
laent  or  olBcer}  hy  ^vhom  Isaued;  «vheu  production  of 
booka' and  papers  not  required;  production  of  copy;  cocitii. 

No  subpoenas  duces  tecum  requiring  a  library  association  or 
corporation;  a  public  officer;  a  department  of  a  municipal  cor- 
poration, or  other  public  officer  or  department,  to  pniduce  on  the 
trial  of  an  action  or  special  proceeding  before  a  court  or  referee, 
books.  pfii>er8  or  other  documents  or  wriringH  in  it8  or  his  pos- 
session, 9hall  be  issued  except  by  a  ju&»'tiL'e  of  the  Supreme 
Court  in  the  District  in  which  the  library  or  (J<»partuient  is 
located  or  the  public  officer  is  employed,  or  a  judge  of  the  court 
in  which  the  action  or  special  proceeding  is  pending,  and  except 
upon  one  day's  notice  to  the  library,  officer,  corporation  or  head 
of  the  department  having  possession  of  the  Imoks.  papers  or  other 
documents  or  writings  and  also  to  the  opposing  party  or  his 
attorney.  The  justice  or  the  judge  to  whom  the  application  is 
made  shall  ^not  require  the  production  of  such  books,  papers  or 
other  documents  or  writings  before  a  court  or  referee,  when  a 
stipulation  between  the  attorneys  or  a  copy  thereof,  duly  verified, 
wiU  in  his  opinion  serve  tbe  purpose  of  such  production,  and  he 
may  impose  such  other  conditions  as  may  in  his  opinion  be 
reasonable.  Upon  the  refusal  of  a  party  to  such  an  application 
to  make  such  stipulation  when  required  so  to  do,  the  justice 
or  the  judge  (to  whom  the  application  for  a  subpoena  duces 
tecum  is  made)  may  impose  upon  such  party  the  actual  cost  or 
expense  incurred  in  producing  the  books,  papers  or  other  docu- 
ments or  writings  in  accordance  with  the  subpoena,  in  addition 
to  the  fees  now  required  by  law  upon  the  service  of  a  subpoena. 
(Added  June  17,  1913,  in  effect  November  1,  1913.  Former 
Rule   IX  repealed  April  30,  1910.) 

Rale  ICK  CiuiBve   of  attomerii* 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
upon  such  terms  as  shall  be  jnst,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rule  11.    Agnreements  betiveen  partleii  or  attorneyH  to  be 
la  writlniT* 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  prm^eedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
shaD  be  alleged,  or  by  his  attorney  or  counsel. 
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Rule  XSfi.   Conaenta  to  payment  of  mQnej  oat  of  coart. 

All  consents  providing  for  the  payment  of  money  out  of  court 
shall  be  aelkUQwledged  before  an  oiiicer  authorised  to  take  the 
acknowledgment  of  deeds,  acconpaoied  with  proof  of  the  i^ei^titj 
of  the  applicant  from  tome  person  oth^r  than  the  appkicaat,  be- 
fore any  order  ia  granted  thereon. 

Rule  13.    Ordcm  of  anrevt*  iBjunctfou  or  atta«1inieiit. 

Every  order  of  arrest,  as  well  as  every  Injunction  or  atta<^- 
mcnt,  shall  briefly  state  the  grounds  on  which  it  Is  granted. 

Rule  14.    DlBCOT-ery  of  lioolc*,  papera  and  docvmenta. 

Applications  may  be  made  in  the  manner  proTid«d  hj  law  to 

compel  the  production  and  discovery  or  inspection  with  •  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  cirM 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com* 
plaint  or  to  answer  any  pleading  of  the  defendant, 

2.  By  the  defendant,  to  compel  the  like  tocovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  diflcorery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  Inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial, 

Rnio  15.    Form  of  application  for  dlseorery  of  lioolca. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  w^hlch  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  snd  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seek9 
a  discovery  or  inspection. 

Rule  10.    Contcuta  of  or^ler;  atay  of  proceedlngra. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  c\9vk% 
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QiikM  Otherwise  directed  in  the  order.  The  order  shall  also 
specify  the  time  within  which  the  dfseoTery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected^  the  order  shall  specify  the  time  the  de- 
posit  ot  the  opporttinity  for  inspection  shall  contlnne. 

The  court  or  judge  may  direct  that  the  order  dlrectinR  the  dts- 
corery  or  inspection  shall  operate  as  a  stay  of  all  other  procee<i- 
In^  in  the  canse^  either  in  whole  or  fn  part,  until  such  order  shall 
hare  beon  complied  with  or  vacated.  (As  amended  October  24, 
1889.) 

Role  17.  Appllentlon  foi*  a  utibiioena  to  compel  the  at- 
tendaike^  pf  a  iprltaieM  to  •btata  testimony  ander  deposl- 
tlon*  taken  witMln  tke  State  for  aae  vrltliont  the  Statet 
and  ^raeeedinv*  tl&ereen* 

The  petition  prescribed  by  section  815  of  the  Code  of  CItU 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  wliich  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  ,of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under-  which  the  deposition  is  token. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  Is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  thnt 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commiasioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  aiipour.  A  party 
to  ftn  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
iMoed  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly 
awom  or  alBrmed;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Jufttice  of  the  Supreme  Court  or  a  County 
Judge  ahall  grant  an  order  requiring  such  person  to  show  oau»e 
Ixrfore  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  affirmed;  testify;  answer  a  ques 
tioa  or  questions  propounded;  produce  a  book  or  imper;  or  sub- 
scribe to  his  depoaition,  as  the  case  may  be.  Such  affidavit  shall 
alBo  set  forth  the  nature  of  the  action  or  special  proceeding  in 

81 


Rules  18, 19   GENERAL  RULES  OF  PRACTICE. 

which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
ord«'r  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  aer-rlce  of  ■anmons  by  personn  otker 
than  sheriff)  In  divorce  canes. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described 'in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less- than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  ma'^e  by  the  sheriff,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rnle  10.    PleaAlnffs,  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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dorsed  with  the  title  of  the  canse.  All  tho  pleadini;^  and  other 
proceeding's  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  79G  of  tho  (^odo  of  Civil  Pro- 
c(^dure  and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shali  file  or  enter  the  same  iu  his  otfioe  uir- 
less  it  complies  with  this  rule.  The  party  niwn  whom  the  pai>er 
Is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  Within  twenty- four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  receipt ; 
but  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
iu;rs  shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

R«]e  20.    Service  ftnd  Hettlement  of  tnterrovatorten. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle swMmd  of  title  three,  chapter  nine,  <»f  the  Code  of  Civil  Proced- 
ure j<hall  be  ser\'ed  within  ten  days  after  the  entry  of  the  ord(»r,  al- 
lowing the  commission.  Cniss-interrogntories  shall  be  served 
within  ten  days  after  the  service  of  the  interrogatories,  unless  a 
different  time  is  fixed  therefor  by  the  order  allowing  the  commis- 
sion. In  case  a  party  shall  fail  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  bi«  deemed  to  have  waived 
his  Tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cn^ss-interrogatories  before  a  Justice  of  the 
court  or  (.^ounty  Judge.  The  time  at  which  such  interrogatories 
or  cross-in tei rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  servict?  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limitiKl  theiefor,  the  interrogatciries  and  cross-interrogatories  are 
to  l>e  d(*emed  sett1(>d  as  served  and  shall  ho  so  allowed  without 
noti<>«'.     (As  amended  October  24,  1899.) 

Rvie  21.     Non^enumerated  motlonnt  noiteinir  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
fin«t  and  second  distri«*ts,  and  motions  notiee<l  to  be  heard  in  Erie 
county,  shall  be  notice<l  for  the  first  day  of  the  term  or  sitting  of 
the  court,  accompanied  with  copies  of  the  afhilavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  lat#»r  day,  unless  sufficient  <aus<»  be  shown  (and  contain(Ml  in  the 
affidarita  serredK  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  be  made  on  any  day  designed  l»y  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rule  a<2»  Motions  to  strike  oat  lrreieva«t  matteri  «<»« 
tlce  of. 

Motions  to  strike  out  of  any  plcadinir  matter  alleged  to  be 
irrelovant,  redundant  or  Bcandulonii,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  **  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  in  not  apparent/*  must 
be  noticed  before  demurring  or  answering  the  pleading  and  within 
twenty  days  from  the  service  thereof.  The  time  to  make  such 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extonsionf  stating  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rule  it3.    Amdavits  of  melrlts* 

All  motions  for  relief  to  which  a  party  fs  not  entitled  ta 
matter  of  right  shall  be  mude  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  lOlO.) 

Rule  24*     AiildaTit  for  order  exteudlus  ttino. 

No  order  extending  a  defendant's  time  to  answer  or  demnr, 
or  the  i)iaintiff'8  time  to  reply  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  applicutiou  is  made  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defease 
upon  th'3  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  afiidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof*  as  the  case  may  be.  The  allidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
wlierc  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted. 

M'hen  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  by  order^  except  upon  two  days*  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  25.  Ex  parte  application  to  contain  statement  aa  to 
prevlouM  application. 

Whenever  application  is  made  ex  parte  on  afiidavit  to  a  Jadffe 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pr^ 
vious  application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule.  a4»y  onler  made  on  such  ap- 
plication may  he  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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for  an  order  or  JnclgnDent  made  in  any  Hctiun  or  special  pru« 
ceeding. 

Rnle  ao.    AppUoatlon  fo^  i«iUiment  on,  tollnre  to  anwwev. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  iu  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  an.svyer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  appli(?ation  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  iu  which  the  action 
is  triable,  or.  except  in  the  first  dlHtriet,  in  an  adjoining  county; 
such  application,  except  in  the  Hret  judicial  dintrict,  may  alMo  ho 
made  at  a  Trial  Term  in  the  county  in  which  the  action  in  triable. 
When  a  reference  or  writ  of  inquiry  phall  be  ordered  the  satue 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  flrnt  judicial  dis- 
trict, evei'y  motion  or  applicatron  for  an  order  or  judgment  where 
notice  is  necessary,  roust  be  made  to  the  Spe<'ial  Term  for  the 
hearing  of  motions,  and  where  notice  Is  not  neccHsary,  to  the 
Special  Term  for  the  tram«action  of  ex  parte  bUKincKS,  except 
where  other  provision  is  e.YpreR»ly  made  by  law,  or  the  general 
or  special  i-nles  of  practice.  In  the  county  of  KingH  all 
such  applications  shall  be  made  at  the  J^i)ccial  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgm»>nt  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Snocial  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
vMatioD  of  thia  rule  shall  be  entered  by  the  clerk. 

Hale  27,     Orders  vmnted  •«  petitions^  contents  mtiy  be 
doefcetedU 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  Avithout  re* 
citing  or  setting  fortn  the  tenor  or  substunce  thereof  unneces- 
sarily.  Any  order  or  jadgment  directing  tlie  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  Is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rule  218.     laavestsy  inrh^n  taUe«» 

(Kej^ealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  20.     Openlngp  of  eoanael}  examlaattOa  of  witnesaes 
aad  sammlnar  ap» 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  tho 
referee  shall  otherwise  direct,  each  party  slmll  open  bis  case 
before  any  evidence  is  mtroduced,  ajid,  except  by  special  per- 
mission of  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  Issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  wituass,  who  shall  not  repeat 
the  answer  or  nnswers  of  such  witness  at  the  time  he  shall  be 
under  examination.  One  coun-^el  only  on  cnch  side  shall  sum  up 
the  cause,  and  he  shai)  not  occupy  ntore  than  one  hour,  and 
the  testimouj'.  if  tnkcn  down  in  wiitinir.  sluill  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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the   court   uuiy   otherwise  order,   or  dispense   with  this  require- 
ment. 

While  addressiuj?  the  court,  examining  witnesses  or  summing' 
up,  counsel  shall  stand.  (Amended  Apr.  1,  1910,  in  effect  Sept. 
1,  1910.) 

Rule  30.  Non-snlt  before  referee^  referee's  report! 
teMtlmon}'  In  referenceii  other  than  for  trial  of  iMiiae«;  ex« 
ceptlon«9  ifvhen  filed* 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  his  couipluiut,  or  may  be 
lion-suited,  or  his  complaint  may  be  dismissed,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  case  the  referee  or  referees  shall  reiKU't  according  to  the 
fact,  an<l  judgnuMit  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  report  of 
the  referee  shall  be  tiled  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proiJer 
book,  under  the  title  of  the  cause  or  proceeding.  At  any  time 
after  the  report  is  filed  either  party  may  briug  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  31.  Motion  for  netr  trial,  "where  niade;  ease  or 
exceptions^  ifvhen  necessary. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  si}ch  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  motitm  shall  be  served  a  copy  of  the  questions 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial,  in  pixjper 
form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them. 
S\ich  issues  must  be  settled  iu  the  form  prescribed  in  sections 
S2;5  and  970  of  the  ("ode  of  Civil  Trocedure. 

When  any  sixM-ific  question  of  fact  involved  in  an  action  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  party  sha*ll  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
is  against  evidence  (except  when  the  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
whicli  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  c<»ntaining  exceptions,  as  nuiy  be  require<l:  which  case 
«»r  I'Xrcpfions  must  be  served  and  settled  in  thp  manner  pre- 
si-ribed     by    the    ruh's    of    court     for    tlie    settlement    of    cases 
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aod  exceptions  in  other  cases.  Such  motions  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  32.  Caaea,  exeeptlona,  TFlien  aerredj  amendments | 
■ettlcment,  etc. 

Whenever  it  sliall  be  necessary  to  make  a  case,  or  a  case  and 
exceptionn,  or  a  ease  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  on  the  opi>osite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  dr  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
eopy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  wire  before  a  jury  within  thirty  days  after  notice 
of  the  dt»cision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of /a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

WTienover  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mittmi?  the  same  to  the  jndge  or  referee  for  settlement,  mark 
apon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  npon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  sliall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  ca^e  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

Xo  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
such  application.     (As  amended  October  24,  1S9D.) 
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Rules  33-35     GKNKRAL  RULES  OF  PRACTICE. 

Anle  as.    Full  ore  to  nunke  a  emir. 

If  the  party  Rball  omit  to  make  a  ease  withlti  the  time  a  bore 
limited,  he  shall  be  deemed  to  have  walr'ed  his  right  thereto; 
and  whon  a  case  is-  made,  and  the  parties  shall  omit,  wltbiu  the 
si'vera!  times  above  limited,  the  one  party  to  propoii^  amead- 
meuts.  and  the  other  to  notify  an  appearance  before  the  jud^e. 
or  n'foree,  they  shall  respectively  be  deemed,  the  former  to  have 
afH'eed  to  the  case  as  proposed,  and  the  latter  to  hav«  agreed  to 
the  amendments  as  proposed. 

Rule  34.    Bill   of  exeeiKloiiai  e««e  and  exeeptlons)  Aval 
Judsmvnt  on  app<^al)  resettlement  |  eztalblts. 

A  bill  of  exceptions  ahall  eontain  only  bo  mdch  of  th«  erldenre 

as  is  necessary  to  present  the  qiiestionB  of  law  Qpon  which 
exceptions  were  taken  on  the  trial;  and  It  shall  be  the  duty  of 
the  jndfire  upon  settlement  to  strike  out  nil  the  eridence  and 
other  matter  which  in  his  opinion  hare  beeu  inserted  unneces- 
sarily. 

A  case  and  exceptions  shall  contain  all  the  evidence  by  ques- 
tion and  answer,  the  rnliii^s  of  the  court  and  the  exceptions  of 
all  parties  to  the  record,  but  shall  not  contain  the  opening  and 
summing  up  or  the  remarks  of  counsel  unless  ordered  by  the 
ju<lffe  or  referee  befi>re  whom  the  case  or  exceptions  are  settled. 
The  appellate  division,  on  rendering  final  Jud>?ment  on  appeal 
pursuant  to  the  provisions  of  section  1317  of  the  Code  of  Civil 
I'roeednre,  on  reversiutf  or  modifyiujr  a  judKUient  entered  upon 
the  decision  of  the  court,  or  the  report  of  a  referee,  without 
grant ing  a  new  trial,  may  reverse  any  findinj;,  and  shall  make 
such  new  findiuKs  of  facts  proved  upon  the  trial  as  »hall  be  neces- 
b*ary  to  sustain  the  judgment  awarded  by  the  appellate  di virion. 
The  facts  a»  found  by  the  appellate  division  shall  be  inserted 
in  its  order  for  judgment  and  the  facts  ns  found  by  the  special 
term  or  referee  before  whom  the  case  was  tried  which  are  re- 
versed by  the  appellate  division  shall  likewise  be  specified  In 
Buch  order. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  V)e  brought  for  review 
may  order  tlio  same  i)ack  for  resettlement. 

Kxhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  <lirect. 

When.  up(m  non-en um era te<I  motions,  voluminous  documents 
have  beeu  used  which  arc  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  .^mall  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may.  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  bo 
used  in  place  of  the  ririglnal  documents.  (As  amended  April  1, 
1010,  and  June  17,   1913.) 

Rule   3S.   <'niie  to  l»o  wlKUffl;  wervice  of  copy. 

(Repealwi  Apr.   1.  11)10,  in  effect  Sept  1,  1910.) 
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OENEftAL  RULRS  OP  PRACTICE.     Rules  36,  37 

Bwle  Ml.  Nefrl««t  to  brlajt  ln««e  of  fopt  to  trial)  caniiea 
wkerc  defendant  In  under  arrest  preferred. 

Whenever  an  issue  of  fact.  In  any  action  pendinff  !n  nny  court 
has  been  joinrd,  and  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  Issues  shall  have  been 
tried  In  their  regular  order,  may  move  at  Special  Term  for  the 
difimisftftl  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defenflant  be  imprtsoned  under  an  ordor  of  arrost,  in  th.'  ailion, 
or  if  the  property  of  the  defendant  be  held  under  attachment 
the  trial  of  the  action  shall  be  preferred.  Kvery  cause  pla<ea 
ttpon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  bf  mov»Hl  for  ar^rument  or  trial  when 
reached  in  Its  order,  and  shall  not  be  reserved  or  put  over  exc*'pt 
by  the  consent  of  the  court  unless  otherwise  permittid  by  spi'cial 
mle;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
pawied.  and  no  term  fee  shall  be  taxed  thereon  for  any  .subBe- 
qnent  term.     (As  amended  October  24,  1899.) 

Rvl«  ST.  Ifottee  for  arirnment  and  of  niotlonii;  order  to 
■lio'i*^  ca«a««  ^trbere  refnrnaMei  effect  of  order  Mtarlntr  pro- 
e*«di»is«  wlien  made  within  ten  Attyn  of  Trial  Term; 
trrevnlarltlea  to  be  stated;  Judgrment  br  default  In 
dlTOjro«  C4 


All  qnesitioDs  for  argument,  and  all  motions  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  fa4ge  or  court,  nnder  section  T80  of  the  Code,  by  an  order 
to  nhow  canse,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
aneh  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
Kball  not  dppear  to  onpose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  jndgmeut  moved  for,  on  proof  of 
dnfr  service  of  the  notice  or  order  and  papers  required  to  be 
wrved  by  him,  tinless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
diow  catise. 

8uch  order  to  show  eanse  shall  In  no  case  bo  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
Qian  eight  days  shall  be  stated  in  the  papers  presented,  nor  uidess 
in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
fcave  their  ofBce.s  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stikted  in  the  papers  presented,  and  the  party  shall,  in  his 
afDdavit,  state  the  present  condition  of  the  action,  and  whether 
at  issne,  and,  if  not  yet  tried,  the  time  appointed  for  holdins 
the  next  Bpeclal  or  Trial  Terra  where  the  action  is  trinble.  An 
order  to  sbow  canse  shall  also  (except  In  the  first  judicial  dis- 
tri<-t)  !>e  returnable  only  liefore  the  judffe  who  jrrnnfs  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  is  triable. 

SO 


Rule  38  GEis^ERAL  RULES  OP  PRACTICE. 

No  order,  except  in  the  first  jiidieinl  distriet,  served  after  the 
notion  shall  have  lM*en  noticed  for  trial,  if  Rerved  within  ten 
days  of  the  Trial  TcTm,  shall  have  the  effect  to  staj'  the  pro- 
ceeding's in  the  action,  unless  made  at  the  term  where  such 
action  is  to  be  tried,  or  by  the  jiidKc  who  is  appointetl  or  I.s  to 
hold  such  Trial  Term,  or  unless  snch  stay  is  contained  In  an 
order  to  show  cause  returnable  on  the  first  dav  of  such  term,  in 
whirl)  case  it  shall  not  operate  to  prevent  the  subp(Puaing  of 
witnesses  or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
sp<'cify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a   divorce,   or  limited  sejiaration,  or  to  annul  a  marriage. 

In  the  first  judicial  district,  all  motions  must  be  noticed  to 
be  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  shall 
re<iuire  such  motion  to  be  made  at  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signatiire,  contain  the  following  statement:  "Answer- 
ing atfldavits  must  be  served  five  days  before  the  return  day,"  in 
Avhich  case  answering  affidavits,  in  order  to  be  used  upon  the 
motion,  must  be  so  served.  The  moving  party,  upon  receiving  such 
answering  affidavits,  may  serve  affidavits  in  reply  at  leaMt  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be  read  upon  the  motion  if  not  so  served,  unleRs  the 
court  in  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  vtH.     Enumerated  motionM)  non-enamerated  motiona, 
^nrhnt  arei  contested  motlonn,  ivhen  not  heard  at  circuit. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  l.'J4(»  and  1340  of  the  Code,  agreed  cases  sub- 
mitted under  section  1279  of  the  Code,  and  appeals  from  final 
orders  and  decrees  of  Surrogate's  (Quirts,  and  matters  provided 
ftir  by  sections  208.V20i)f)  an<l  2i:^8  of  the  Code. 

Non-enumerated  motions  include  all  other  qiiestions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contestetl  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  acticms  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  h<Miring  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  .Justice 
holding  the  court:  and  except,  also,  that  in  counties  in  which  no 
S|)ecinl  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
in(»tions  in  actions  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Term 
in  the  county  in  whieh  such  actions  are  triable. 
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GENERAL  RULES  OF  PRACTICE.     Rules  39,  40 

Ral«  af>.  Notes  of  l»aae,  when  to  be  flieU;  iiepiirate  cal- 
eiiilar  for  non-eammeroted  motloujiy  preferred  ca«eai$  cuMet* 
not  reMer-ved;  when  paused,  place  on  miibseuaeat  calendarn. 

At  the  first  terra  of  the  Appellate  Division  of  the  Supreme 
Court  in  each  department,  and  at  such  other  tiiuei^  as  the  court 
shall  frffin  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  oX  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eight 
days  lM»fore  tie  commencement  of  the  court  at  which  the  cause 
Diay  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and.  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Justices  holding  tlie  court. 
Appeals  shall  he  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal:  and  all  subsequent  enum<'rated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separate!}'  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appt»ar  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  atfirmauce  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  dismissing  the  api)eal  or  the 
proceediug.s,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  ui>on  motion,  vacate  the  order  and  restore  the  cause. 

Rale  40.  Enumerated  motlonMi  what  papern  to  he  fnr- 
niNhed,  and  hy  ifvhoin;  points  to  contain  a  Mtatement  of 
laetM. 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  ansc^s 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  i.ssues  of  law,  at 
least  five  davs  liefore  the  time  for  which  the  matter  may  ho 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  aHidavit  and  on  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered in  his  favor.  .  «.,.., 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  th;^ 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
su«'h  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permitted.  (As  amended 
October  2^  1899.) 


Rule  41  GENERAL  RULES  OF  PRACTICE. 

Rale  41.  Papern  to  be  fnmialied^  on  Appeal,  by  appel- 
Innt)  printed  eoplen  of  ense  and  points;  appeals  front  Mom- 
ennmerated  nioHonii. 

In  all  cases  to  be  heard  in  the  Appellate  Division,  except 
appeals  from  non-euumernted  motions,  the  papers  shall  lie  fur- 
nished hy  the  appellant  or  the  movinjc  party,  and  in  cases  agreed 
upon,  under  se(!tion  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  fnrnish  the  papi^rs  aha  11  cause 
a  printed  copy  of  the  requisite  papers  to  i.>e  tiled  in  the  ofBce 
of  the  clerk  of  the  Apiiellate  Division  within  twenty  days  after 
an  appeal  has  been  talcen,  or  the  order  niude  for  the  hearing 
of  n  cause  therein,  or  the  agreed  case  filcni  in  the  clerk's  office 
pursuant  to  section  1279  of  the  Code;  l)ut  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  case;  and 
the  party  whose  duty  it  is  to  furnish  the  papers  shall  serve 
within  said  twenty  days  npon  his  adversary  three  printed  copies 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  in 
the  court  below,  and  the  papers  upon  which  it  was  entered;  If 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  l)y  section  1280  of  the 
('ode  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  usetl  in  the  Appel- 
late Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- ^ 
ment  showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadiugs; 
the  names  of  the  original  parties  in  full;  and  any  change  in  the 
parties,  if  such  has  taken  place.  Th«'re  shall  l)e  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
furcg<»ing  papers  .shall  constitute  the  record  in  the  Appellate 
I)i vision.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days*  notice,  on  anv  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  juugnient  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  aj)peals  from  non-enumerated  motions  shall 
consist  of  printed  copios  of  the  papers  which  were  used  In  the 
court  below,  and  are  specified  in  the  order,  certffied  by  the 
proper  clerk,  or  stipulated  l)y  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  atlidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  yhall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  Shall 
serve   upon   his   adversary   thre<'   printed   copies   thereof. 

If  the  appellant  fails  to  file  and  servo  the  papers  as  aforesaid, 
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OENKRAL  RULES  OF  PRACTICE.     Rules  42,  43 

th«  respondent  may  move,  on  any  oiotioii  dtiy^  upou  three  (luys' 
notice,  to  diHiaiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  takeu  orders  that 
it  shall  not  be  m^censary  to  insert  in  the  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  othor  volumi- 
nous documents  as  are  not  necessary  for  n  consideration  of  the 
questions  raised  by  the  appeal,  the  elerk  shnll  then  certify  that 
the  printed  papers  are  true  copies  of  the  originals  nnd  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  181K),  and  Apr.  1,  1010, 
in  effect  Sept.  1,  1910.) 

f 

Rule  42.    Brlefai    and    polntM    to    be    exehanired    by    the 


The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rule    43.  Caaen    and   polntn    to   be   printed    and    tntlexed; 
maiber  to  be  dlivered  to  the  court f  citatlonii  from  official 


The  cases  and  points,  and  all  qther  papers  furnished  in  the 
Appellate  Division  iu  calendar  cases,  shjili  be  printed  on  white 
writing  paper,  with  a  margin  on  the  onter  edpre  of  th:^  le.-if  not 
less  than  one  and  a  half  inch  wide.  The  i)rinted  pa^e,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numberini;  from 
the  commencement  to  ^he  end  of  the  papers,  shall  be  printed 
on  the  outer  mar^n  of  the  pa^e. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size 
and  in  the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
gbali  be  cited  from  the  reports  of  the  otticial  rei^ortcrs,  if  such 
cases  shall  have  been  reported  in  fuU  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  olerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  jut^tice,  two  to  the  olfl- 
cial  reiK)rter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  deimrtment  may  retiuire  fnrther 
copies  of  the  papers  and  briefs  to  be  delivere<l  in  tlieir  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folios  at  which  a  motion  for  a  disnussal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained;  and  to  the  certificate  that 
the  case  contains  all  the  evidence.  At  the  toj)  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printeil  the  name^  of  the 
witness  then  testifying  and  of  the  parly  calling  him,  and  indicat- 
ing whether  the  examination  is  direct,  cross  or  redire(-t.  Each 
affidavit  or  other  paper  printed   upon  nu  appeal   from  an  order 
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Rules  44-48     GENERAL  RULES  OF  PRACTICE. 

shall  be  preceded  by  a  description  thereof  that  ninst  specify 
on  whose  behalf  it  was  read;  and  the  name  of  the  afllant  shall 
be  printed  at  the  top  of  each  pa^e  containing  an  affidavit. 
On  an  appeal  from  an  order  ^rantinj;  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  (Amended  Oct.  24,  1905,  and  Apr.  1,  1010,  in  effect 
Sept.  1,  1910.) 

Rale  44.  Non-ennmerated  motlonn,  -when  heard |  defavltf 
hoiv  taken. 

Non-en  umern  ted  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignated by  the  special  rule  of  the  ApiX'Uate.  Division  in  each 
Department.         , 

If  a  uon-enunierated  motion  noticed  to  bo  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  that  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1010.) 

nnle  45.     Additional  allotvance* 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  c»r  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rnle   40.      Bfotlon    to   amend   Ja«tlce>s   return   on  appeal* 
"When  to  he  noticed* 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc..  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  ot 
the  county  judge,  and  not  after  that  time. 

Rnle  47.    Connael,  time  allowed. 

^  At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel,  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,   unless   the  court   shj^ll   otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  those  sul)je<-ts  as  it  may  deem 
proper. 

Rnle  4S.  Stay  off  proceedlnfrn,  for  change  of  Tennei 
affidavits,  on  motion  to  change  venne. 

No  order  to  stay  proceedings  for  tlie  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practi<'al  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  from  taking  any 
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GENERAL  RULES  OF  PRACTICE.    Rules  4W51 

step,  except  KiibpcBnaing  witnesses  for  the  trial,  without  a  special 
clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and.  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  canse  of  action  arose,  and  such 
facts  shall  be  taken  into  consideration  by  tho  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  1010,  in  eflfect  Sept.  1,  1010.) 

Rule  40.     Guardians  ad  litem. 

Xo  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  be  be  the  general 
guardian  of  such  infant,  or  is  fully  couipetcnt  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  udvers«»  to 
that  of  the  infant,  and  is  not  connected  in  business  with  (be 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  uominated  by  the  adverse  party. 

Rwle  KO.  Guardian  ad  litem,  duties,  eompensatlon^  affi* 
da^lt  to  entitle  arnardlan  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant:  and  he  shall  be  entitled  to  suth 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  tne  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

R«le  SI*     Gnardlan,  bond  of,  before  recelTlnar  property* 

No  guardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  hii,i  in  the  suit  (except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court  to  the  guardian),  unless 
he  has  given  an  undertaking  executed  by  a  surety  com- 
pany authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  a  bond  secured  by  a  mort- 
on  improved  and  unincunil)ered  real  property. 


Rules  52-64     GENERAL.  RULES  OF  PRACTICE. 

Neither  Hhall  the  general  guardian  of  an  infant  receivins 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  he  paid  to  the  guardian,  BUch  bond  to 
be  that  of  a  surety  company  authorized  to  do  businens  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1010,  in  effect  Sept.  1,  1910.) 

Rule  5:2.     General  Hrnardlan,  appointment  of. 

Except  in  casfjs  otherwise  provided  for  !)y  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  yt>ars  or  upward,  or  souie  relative  or  friend.  If  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any.  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rale  53.     Aire   of    Infant  and   amount   of  property  to   be 
ascertained  by  court* 

I.^pon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  tne  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  compc^tent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rule  54.     Bond  of  a  general  irnardlaa. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  prr)fits  of  the  real  estate  during  his  minority.  The  bond 
shall  ho  exvHMited  .by  the  guardian,  together  with  at  least  two 
suflicient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  ])cnnlty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  bnsiiK^ss  in  this  8tnte,  or  the  general  guanlian 
may  give  a  bond  sivured  by  a  mortgage  on  improved  and  unin- 
cumbered real  prop(»rty  of  the  vnlue  of  the  penalty  of  the  bond. 

The  court  in  its  di*<cretion  may  vary  the  security  where  from 
specijil  circumstaiK  es  it  may  be  found  for  the  interest  of  the 
inf.nnt.  and  mny  <iirc(t  the  ])riiMMpal  of  the  est:ite  an<l  any  part 
th(M*c'of  to  lie  invrstctl  in  the  st<K'ks  of  the  state  of  New  York 
er   of   the    I'nitcd    St  sites,   or   deposited    with   any   trust  comp^iny 
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which  shall  have  been  designated  as  a  depositor^r  for  sucb 
moDeys,  or  iDvested  in  bond  and  mortgage  ou  uninciuubered 
and  improved  property  of  at  least  double  the  value  of  the  amount 
invested,  to  be  shown  to  the  satisfaction  of  the  ^  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  11)10,  in 
eflfect  Sept  1,  1910.) 

a«le  95.  SAle  of  real  estate  of  lnfant«»  InnatlcM*  «te.| 
coBtcnts   of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunk- 
ard, sliall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  retiuired  by 
the  Code«  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship),  if 
any,  which  he  boars  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rmle  5«.     Ref«ree*M  report  on  petition  to  aell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  benefi<'i«l  to  the  infant,  hmntic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  hahitiial  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  sQ^h  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  W'port  the 
value  of  the  property  or  interest  to  l>e  disp«)Hed  of,  spt'citii-ally,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  perHou 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold. 

And  the  referee's  report  shall  give  such  further  facrts  as  are 
necessary  or  proper  on  the  application. 

The  facts  m  relation  to  the  value  of  the  property  or  interest 
to  l>e  disposed  of  required  to  be  ascertained  and-  reported  uiH)n 
by  the  referee  must  be  proven  on  such  referehce  by  evitlence  of 
at  least  two  disinterested  nersoms,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1809.) 

Ente  67*     Bond  of  apeelnl  svnrdlnn. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in 
the  sum  of  double  the  value  of  the  premises.  Including  the  in- 
terest on  such  value  during  the  minorliy  of  the  infant,  each  of 
which  sureties  shall  he  Avorth  the  penalty  of  th«>  hond  ovit  jind 
almve  all  debts,  whi<'h  lM»nd  shall  l>e  duly  acknowlcdircd  and 
accomiwinieil  with  aMidavits  «»r  jnstitic.ition  ninde  by  the  sureties. 
la  case,  however,  the  value  of  the  premises  inchnling-  tiie  interest 
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on  such  vahu>  during  the  minority  of  the  infant,  shall  exceed 
the  s^um  of  live  hundred  dollars,  the  court  must  require  the 
l?uardiuu  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  state  or  a  bond  secured  by  a  mortgage  ou  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1910,  in  effect  Sept.  t, 
1910.) 

Rale  58.     Proceeds  of  «ale  miiMt  be  bronvht  into  eo«ri; 

COMtH. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  iucome 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  wh<)le  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  59.    'Wben  proceeclii  of  sale  to  be  paid  to  sreneral 
Vaardlaaf  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much  ' 
thereof,  or  of  the  interest  or  income,  from  time  to  timcl*  as  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  suretj*  to  be  approved  by  the  court- 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  State  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  tj»e 
petition  as  shall  be  deemed  proper,  or  may  refer  the  satne  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  60.     Reference  on  fallnre  to  ansfver  on  niortoraore 
forecloMnre;  Jadgrment. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  alUiwed  for  that  purpose,  or  the  right  of 
the  plaint ilT,  as  stntod  in  the  <'omplaint,  is  admitted  by  the 
answer,   the   plaintiff   may   hav<»   an   order  referring   it   to   some 
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suitable  pernon  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendantn  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  dne. 
If  the  defendant  is  an  infant,  and  has  pot  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  almentees  the 
order  of  reference*  shall  also  direct  the  pt^rsou  to  whom  it  is 
referreti  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  an  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  iireparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  have  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  apnea  red  are  absentees  j  and.  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  r1u»w  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  namps 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  thp 
mortgage,  and  tl^e  parties  thereto,  and  tho  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

R«le  61.    JnAfpnent  for  sale  on  foreoloniire,  ^rliat  to  con- 
tmin;  dlapoiiltlon  of  anrpl^n  money)  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold. 
so  far,  at  least,  as  the  same  can  be  ascertained  fj'oni  the  mort- 
gage, ahall  be  inserted.  And,  unless  otherwise  spe<-ially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provi<ied  by  sections  102fi  and  177(»  of  the  Code,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  srdd  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser:  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  1(i7(»  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  hkterest  and  costs,  or  so  much  as  the  purchase  money  will 
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pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  hU 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
pOKsession  of  the  premises  on  production  of  the  deed. 

Ail  surplus  moneys  arising  from  the  sale  of  mortfcaged  prem- 
ises, under  any  judgmeut,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  live  days  after  the  same  shall  be  received 
aud  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
la  iii  of  the  said  city,  and  in  other  counties  to  the  treasurer 
thert*of.  unless  otherwise  specially  directed,  subject  to  the  further 
order  o(  the  court,  and  every  judgrment  in  foreclosure  shall  con- 
tain  such  directions,  except  where  other  provisions  are  spcK^iallj 
made  by  the  court.  No  rejiort  of  a  sale  shall  be  filed  or  confirmed, 
unless  aeconipanie<l  with  a  proper  voucher  for  the  snrplus 
moneys,  and  showinp  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appoiiite<l  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortirHpre<I  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rnle  62.  Sale  of  landu  in  the  cosntien  of  New  Yorlc, 
Klnira  or  the  city  of  Buffalo,  under  Jadvm^nt  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kiiips  are  sold  tinder  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  thn»e  oclock  in  the  afternoon,  unless  other- 
wise specilically  directed. 

Notice  of  such  snle  must  bo  ffiven,  and  the  sale  must  be  had- 
as  prescribed  in  section  1(578  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwis»e 
specifically  directed,  shall  take  place  at  the  Exchanj^e  Sales 
Kooms,  now  located  at  Nos.  14  and  l(i  Vczey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  De- 
partment is  authorized  to  chaiijre  the  place  at  which  said  salens 
shall  be  made,  may  make  ruh^s  and  repnlations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  snme.  ^ 

SuK'h  sales  in  the  city  of  Buffnlo  shall  on  and  after  May  1st, 
I.SIMJ,  take  place  at  th«'  Real  Kstate  E.\change  rooma,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  orderinisr  the  sales  shall 
otherwise  ilirect.  Such  sales  shnll,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Snpreme  Court  of  the 
Eiphth  District  shall  establish.     (As  amended  October  24,  1S99.) 


Rule   CI.1.    MortaraMTe   and   aMMturnments   to   he   filed   or 
corded  before  conveyance. 

"Whenever  a  sheriff  or  referee  sells  mort^aped  premises  under 
a  deciM'c  or  order,  or  .nidgnieiit  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  niortjrape  and  any  assipnuient  thereof  in  the  office  of 
the  clerk,  unless  su<h  mortjraffo  jind  assignments  h^ve  b«*en  dulv 
proved  or  nckiiowledifed,  so  as  to  entitle  the  same  to  be  recorded; 
in  whi<h  case,  if  it  has  not  been  alrendy  done,  it  shall  be  the 
duty   of  the  plaintiff   to  cause   the   same   to   be  recorded  at   fall 
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length  in  the  county  or  couutiei^  where  the  laudis  so  sold  are 
situated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  exi)ense  of  which  liliug  or  recording',  and  the  entry  thereof 
•ball  be  .allowed  in  the  taxation  of  costs;  and,  if  hied  with  the 
clerk,  be  nhall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assiguuieuts,  and- the  time  of  filing.  But  this  rule  shall  not 
exteud  to  any  casb  where  the  mortgage  or  assignments  appear, 
bT  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
beeu  lo»t  or  destroyed. 

Rale    <M.     Applicnflon    for    Hurplns    moneys;  .reference; 
searebesi  nnsatlafled  llena. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  9r  any 
penon  who  htui  a  lien  on  the  niurtgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  tlie  clerk  where  the  report  of  suli»  is 
tiled  a  Liotice,  stating  that  be  is  entitled  to  such  surplus  moneys 
or  some  part^iereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
isucb  surpiua  moneys,  and  to  ascertain  the  prrorities  of  the 
several  liens  thereoa;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  rer)ort  on  Hueh  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as  may 
be  ju»t.  The  referee  shall,  In  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  »  notice  of  the  application  for  the 
refereiic*e,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  fliich  claimant  or  such  owner  has  not  appeared,  or  made  his 
datm  by  an  attorney  of  this  court,  the  notice  nmy  be  served 
by  putting  the  same  into  the  post-otlice,  direct(»d  to  the  claimant 
At  hia  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  r.waer  in  such  manner  as  the  court  may  direct.  All 
^cial  searehtfl  for  conveyances  or  incumbrances,  made  in  the 
ptoin'ess  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall  be.  <iven  to  any  person  having  or 
appeariii)?  to  have  an  unsatisfied  lieu  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct:  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  apinmr 
by  8ach  otflcial  searehen,  and  whether  any,  and  what  other 
onsatlsfied  liens  are  known  to  him  to  exist. 

R«le  66.    Pa.rtltipn  to  embrace  all  landn  in  common. 

Where    several    tracts   or   parcelft    of   land    lying    within   this 
state  are  owned  by  the  same  persons  in   common,   no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
i«peoial   order   of   the  court   made  on   notice   to   all   parties    who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded   in  the  complaint:   and.   if  brought  without 
BTieh  a  consent  or  order,  the  share  of  the  plaintiff  niny  he  chargefl 
with   the   whole   cost  of  proceeding;   and   where   infants   are   in- 
terested, the  complaint  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common.     (Amended  Apr.  1,   1010,  la  effect 
Sept.  1  1910.) 
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Rnle  OH,   Reference  aw  to  title  of  premlnen. 

W'heiv  tlm  ri};hts  and  iiitt»rt»sts  of  the  several  parties,  as 
Ktated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  atHdavit  of  the  fact,  and  notice  to  snch  of  the 
parties  as  have  api)eared,  may  apply  at  a  SQfcial  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintifiTs  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint:  and  to  ascertain  and  report  the  rights  and  intei^ 
ests  of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  unuer  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1005.) 

Rule  07.  Notice  of  stay  of  sale  in  partition  or  fore- 
cloMnre. 

No  order  to  stay  a  sale  under  judfrment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  mSde  by  a  judge 
out  of  court,  exc(>pt  upon  a  notice  of  at  least  two  days  to  the 
plaintifiTs  attorney. 

Rnle  iiH,  Mon^yn  paid  into  conrt|  report  of  covnty  treaa* 
nrera    and    ciiamberlaln    of    City    of    Keifv    York* 

On  or  before  the  first  day  of  February  in  each  year  the  county 
treasurer  iu  each  county  and  the  chamberlain  of  the  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
cinbracod  containing  a  statement  of  all  moneys  in  his  handa  on 
the  first  day  of  January  preceding  that  have  been  paid  into  Court 
or  received  by  hira  to  the  credit  of  any  action  or  proceeding, 
specifically  stating  the  securities  in  which  the  moneys  so  paid 
into  (\>urt  are  invested  or  the  depositories  In  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chami>erlain 
refuses  to  comply  with  this  rule  the  Appellate  Division  of  the 
I>epartment  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  therein  and  obedience  to  snch 
order  may  be  enforced  as  for  contempt  of  court.  (Added  June 
17,  1013.     Former  Rule  68  repealed  April  30,   1910.) 

Rnle  ttIK  Order  for  payment  out  of  court t  acconnta  -vritii 
truMt  conipnnlcnt  draft  to  be  connteralKaed  by  Jaatlcei 
^vhat  to  be  utated  in  draft. 

AH  orders  directing  the  payment  of  money  out  of  court  shall 
direct  the  payment  to  be  made  to  the  person  entitled  to  receive 
the  same,  and  all  checks  or  drafts  for  the  paymeut  of  money  out 
of  court  shall  be  drawn  payable  to  the  o»der  of  the  person  entitled 
to  the  moneys:  and  shall  specify  in  what  parti<'ular  suit  or  on 
what  account  the  money  is  to  l>e  paid  out,  and  the  time  whcm  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  luiyment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause,  ciuly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  or  claim  thereto.  When  moneys  are 
dejMisitf'd  by  the  onler  of  the  court  in  any  trust  company,  the 
entry  of  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference*  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  din«cted  to  be  made,  and  shall  specify  also  the  time 
fmni  which  the  interest  or  accumulation  on  such  deposit  ta  to 
commence,  where  it  does  not  commence  from  the  date  of  tiuch 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first   day   of   Febrnary   in   each   year,   transmit   to   the   Appellate 

'vision  of  the  Supreme  Court  in  the  department  in  w^liich  the 
t  company   is  located  a   statement  of  the  accounts  in  each 
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department,  showing  the  amount,  on  the  last  preceding  first  day 
of  January,  iucluding  the  interent  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In    every  draft  upon  the  trust  company  by  the  county  treas- 
nrer   or   chamberlain,  for  moneys  deposited  with  the  said   com- 
pany,   or   for  the  interest  or  accumulation  on  such   moneys,  the 
title  ol   the  cause  or  matter  on  account  of  which  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft  shall  be 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
persM^n  or  persons  entitled  to  the  money.     Any  attorney  or  other 
jierson  procuring  an  order  for  the  payuM'nt  of  mcney  out  of  court, 
sdtall  obtain  two  certificni  copies  of  the  order,  both  to  he  counter- 
signed by  the  judge  granting  the  same;  one  copy  shall   be  filed 
with    the   eonnty  treasurer   and  the   other  shall   accompany   the 
draft   drawn   upon  the  depository  and  be  filed  with  it.  and  the 
several   banks  and  other  depositories  having  trust  funds  of  the 
eonrl   on  deiiosit,  are  forbidden  to  pay  out  any  of  such  funds 
witbout   the  production  and  filing  of  such  certified  and  counter- 
signeil   cx»py   order.     This  provision   is  not  intended   to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,    nor  to   apply   to   a   case   where   periodical   payments   are 
directed  to  be  made,  as  provided  for  by  the  la.st  sentence  of  this 
rule,   after  the  first  payment  from  such   fund   shall   hnvp   been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.     (Amended  Apr.  1,  1910,  in 
effect  Sept,   1.  1910.) 
R«le    TO.    GroMi    aiiin    In    payment    of    llfe-eMate. 
Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in   dow.er,   is  entitled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  'of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lien  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,    according    to    the    Carlisle    Table    of    Mortality.      (As 
amended  October  24,  1906.) 

Rnic  Tl.    Fee*  on  IncinlMltton  of  Innaoyf  special  order  of 
the  court  I   ifrhen   neeewiary,   to  pay   contM. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expense's  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rale  72.  Divorce  or  iieparatlon,  action  for;  reference 
on  default;  atermentN  in  complaint ;  plnlnMff  to  be  ex- 
amined   on    oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
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order  the  refert-Doe  to  a  rt'foree  noniiuatcnl  by  either  party  nor 
to  u  roferel'  agreed  upon  by  tho  i)urtie«,  nor  without  prtiof  by 
allidavit  conformable  to  the  ruK'K  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sutticient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery. 
unless  it  be  averred  in  the  complaint  that  the  adultery  charjfed 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  live  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  th« 
defendant  since  such  discovery;  and,  also,  where,  at  the  tiiue  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff',  and  the  c(mll^Iaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff'  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  allidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage. 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaiuty  bat 
before  a  judgment  shall  be  granted  the  proof  of  such  fact^ 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  tiled  with 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to-  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
tiled  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  spiHrinlly  interested  upon  order  of  the 
court. 
Rule  78.    Divorce,  JudMrnient   by  dt^fanlt^  ^vheu  irranted. 

before  judgujent  by  d«»fault  shall  be  granted  in  an  action  to 
annul  a  nuirriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  prcKif  must  be  made  showing  that  the  parties 
thc^reto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
a<tion  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plantiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  t)n  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  ccmtinues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff'  was  restored  to  his  reason. 
Rule    71.    DIvoroe,   nnN^c^r    In    action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  bo  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
Rule   7?>.    lif'Kltinincy  of  <  S.IIdren   on    divorce. 

On  a  complaint  tiled  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  hia  wife,  the 
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allei^ation  that  tliey  are  or  that  he  believ<'»  them  to  bo  illegiti- 
uiatts  shall  bo  distiuctly  uiado  iu  iLio  roiiiplaiut.  If,  upou  di'taiilt, 
pru<if;s  shall  be  takt'ii  upon  the  (luesliun  of  l«'K>tiinary  as  wt^ll  uk 
u|H>u  the  other  muttcrH  Htated  in  the  (oiuplaiiit,  and  if  tbe  issue 
w  tried  by  a  jury,  an  issue  on  the  (jiii^stion  ot  lo^itimacy  of  the 
children  shall  be  awardetl  and  tried  at  the  same  time. 

Rale  76.  Judgment  de4*larliiflr  marrinffe  %'ol<l»  or  arrant- 
Imar  a  divorce  not  to  be  hy  defaalti  <«opy  oi  ylvadlnir  or 
teNtlmony  not  to  be  farulahecl;  JuclKiiieut  to  be  entered  by 
eoart. 

No  judgment  annulling  a  marriage  contract,  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorco,  shall  bo  mado  of 
ctjurse  by  the  default  of  the  defendant;  or  in  the  consoqncncc  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  such  case  shall  be  beard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court : 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
detailH  of  evidence  in  adultery  causes  whall  not  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  ottlcer  of  any  court, 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  otiicer, 
either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  spt»cial  direction  of  the  court. 
Rvle  7T.    ReeelT'er  of  debtor's  eitate;  poTrers  and  dntiett; 

«OStB. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect,  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  dtmbtful  character.  He  may  also 
sue  iu  the  name  of  a  debtor,  where  it  is  nocessary  or  pro|»er  for 
him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  bdonjjiiig  to  the  dt»btor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  lie  [>prmitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  slnill  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estnte  iiiid 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  alter  judj;- 
ment  in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  nny 
suit  brougdit  by  him  against  an  insolvent  from  whom  he  is  un- 
able to  collect  his  costs,  unU»ss  such  suit  is  bmnglit  by  order  of 
tlie  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  persiHinl  property, 
at  public  auction,  giving  at  least  ten  days'  public  n(>tice  (♦f  the 
time  and  place  of  such  sale. 
Rale  78.  SaltH  by  receiver;  ooHtH. 
Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  t(j  bring  an  artion. 
he  Jihall  prewut  and  tile  with  his  appiicntion  tlie  wrilien  request 
of  the  creditor  in  whose  behnlf  he  was  appointed,  that  such 
action   be  brought;   or  else  Im  shall   give  a    Ixnul    with  sutlicient 
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security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 
In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  ^ueutioned. 
Kale   78.    'Who    majr    be    referee,   and    datieit   of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  w^ho  is  in  any  way  con- 
nected in  business  with  such  attorney  or  counsel,  or  who  occu- 
pies the  same  otHce  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  as  directed  by  the  judgment  or 
order  under  which  the  deposit  is  made  or  upon  the  order  of  the 
Court.     (As  amended  April  30,   1910  and  June  17.   1913.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the   First  Department. 

To  compli/  with  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  imnieUiately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in 
use  the  following  provisions : 

Under  the  direction  of  ,  Esq.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  x)lace  of  such  sale  according  to  law  and 
the  course  and  ijractice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  purchasers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proceeds  of  sale  fortliwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

First. —  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. — -Advertising  expenses  as  shown  on  the  bills  pres(»ntet1 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

Third. —  Said   referee   sh;ill    als(»   pay    to   the   plaintiff  the   sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 
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disbarsements  in  this  action,  with  interost  therpon  from  the  date 

hereof,    together    with    an    additional    allowance    of    

dollars    hereby    awarded    to   the    plaintiff,    in    addition    to   costs, 

with  interest  thereon  from  the  date  thereof;  and  also 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  <Jate  of  said  report,  or 
so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  corer  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rale  80.    Seqaestratlon  of  properfT'  off  corporation;  wliere 
■AOtlon  ffor  receiver  may  be  made)  removal  of  receiver. 

^  All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  bft  made 
in  the  judicial  district  in  which  the  priuciptil  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rule  81.    Pofver  of  receiver  to  employe  coansel. 

No  receiver  shall  have  powder  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  siMJcial  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  aflidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance »hall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rale   82.  Examination  of  a  parly  before  trlnl. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 
Rale   83.    Conrtu   may   make   further  ralea. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessary. 
Rale  84.    Practice  in  cancM   not  covered  by  theise  mien. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 

the  proceedings  shall  be  according  to  the  customary  practice  as  it 

formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 

cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 

courts. 
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Rule  85.    Appellifte   dlTlslont  announcemeut   of  decistoaf 
copien;   iiabllciitloii. 

Bt'fore  anj'  decision  of  the  Appellate  Division  of  the  Supreme 
Court  in  any  Department  in  which  an  opinion  is  written  is  an- 
nounced there  shall  he  fnrnishod  to  the  clerk  of  the  Court  a 
copy  of  each  opinion  delivered  by  tho  Court  and  immediately 
after  the  annonncenient  of  thv  decision  and  on  the  same  day 
the  clerk  shall  transmit  such  copy  or  copies  so  received  by  him. 
duly  certified  as  reciuired  hy  secticm  92  of  the  Judiciary  Law, 
and  a  list  of  all  cases  decided  at  the  same  time  to  the  Supreme 
Court  Reporter,  and  no  dcH-fsion  on  any  aijpeal  in  which  an 
opinion  is  written  shall  be  announced  until  a  copy  of  the  opinion 
has  bcdn  furnished  to  the  clerk  as  af(»res}ii«l.  No  copy  of  any 
opinion  in  any  case  decided  by  the  Appellate  Division  in  any 
Department  shall  be  delivered  to  any  person  until  after  the  de- 
cision is  announced  and  no  copy  of  such  opinion  shall  be  de- 
livered to  any  person  except  counsel  in  the  ease  until  after  the 
list  of  decisions  and  'certified  copies  of  the  opinions  shall  have 
been  transmitted  to  the  Supreme  Court  Reporter.  The  Supreme 
Court  Reporter  shall  publish  the  0])inions  of  the  Appellate 
Division  as  soon  as  practicable  without  waiting  to  publish  to- 
gether all  the  opinions  of  a  particular  term  or  month.  (As 
addi'd  June  17,  19L%  in  effect  November  1,  1013.) 

Rulo  set.    Publication  of  paper  In  flrnt  department)  deals'- 
nation    of  ne%VNpnpers. 

Whenever  a  notice,  summons,  citation,  order  or  other  paper 
shall  be  required  by  the  Code  of  Civil  i*roce<lure  or  other  pro- 
vision of  law,  or  by  the  order  of  any  court  or  a  judge  thereof, 
or  of  a  surrogate  or  of  the  clerk  of  a  court  or  any  other  offlcial 
or  individual,  to  be  published  in  a  newsi)aper  in  the  First  De- 
partment, or  publi<*  notice  of  any  application  to  a  court  or  judge 
or  other  otficer  shall  be  required  to  be  given  by  publication 
thereof  in  a  newspaper  in  the  First  Department,  or  where  any 
court  or  a  judge  thereof  or  a  surrogate  or  other  judicial  ofllcer 
or  public  officer  is  authorized  or  required  to  designate  a  news- 
paper in  the  First  Department  for  the  publication  of  any  Huch 
notice,  summons,  citation,  order  or  other  paper,  the  newspaper 
d(»signat(Mi  by  any  court  or  judge  thereof,  or  surrogate  or  other 
judicial  otflcer  or  public  officer,  shall  be  a  newspaper  designated 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  us  hereinafter  provided,  and  no  such  publication 
shall  be  deemed  to  give  the  notice  reqnired  to  be  given  if  the 
same  is  published  in  any  newspaper  in  the  First  Department 
whi<*h  has  not  lM*en  designated  by  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Department;  and 
the  i)nblication  of  such  notice,  sunnuons,  citation,  order  or  other 
paper  in  any  undesignated  newspaper  in  the  First  Department 
shall  not  be  deemed  a  complian<'e  with  any  provision  of  the  Code 
of  Civil  Frocedure  or  other  provision  of  law  or  of  the  order  of 
any  court  or  judge. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  sluill  from  time  to  time  designate*  such  newspapers 
in  sui^h  Department  us  in  its  opinion  have  such  a  circulation  as 
is  calculated  to  give  public  notice  of  a  legal  publication,  and 
from  time  to  time  revoke  such  designation.  To  entitle  a  news- 
paper to  such  a  desi;rnatioii,  it  must  file  with  the  clerk  of  the 
Appellate  Division  a  statement,  duly  verified,  showing  approxi- 
mately the  amount  of  its  circulation,  the  time  and  place  of  its 
regular  publication,  and  a  st;itenient  of  its  charges  for  legal  pub- 
lications.    (As  added  June  17.  llH.'i,  in  effect  November  1.  1913.) 
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CARLISLE  TABLE  OF  MORTALITY. 

fable  skousing  the  value  of  an  annuity  of  $1  on  a  ^ngte  life, 
according  to  the  Carlisle  Table  of  Mortality,  at  5  per  cent, 
int€re9t,  referred  to  in  General  Rule  Ko.  70. 
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Number  of 

A«e. 

years'  pur- 

cKaae  the 

annuity  u 
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0 

12.083 
13.995 
14. 08b 
15.824 
16.271 
16.590 
16.73S 
16.790 
16.786 
16.742 
16.669 
16.581 
16.495 
16.403 
16.316 
16.227 
16.145 
16.067 
15.988 
15.005 
15.81S 
15.727 
15.629 
15.526 
15.417 
15.304' 
15.188 
15.065 
14.942 
14.827 
14.723 
14.617 
14.506 
14.387 
15.260 

1 

2 

a 

4 

5 

6 

7 

9 

10 

11 

12 

13 

It 
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16 

17 

IS 

19 

20 

21 

22 

23 
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25 

26 

27 

2S 

29 

» 

31 ;. 

32 

33 ;■' 

34 
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A«e. 
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annuity  is 
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36 

14.127 

36 

18.987 

37 

13.843 

38 

13.694 

39 

13.541 

40 

13.380 

41 

13.244 

42 

13.101 

43 

12.956 

44 

12.805 

45 

12.648 

46 

12.480 

47 

12.301 

48 

12.107 

49 

11.892 

50 

11.660 

51 

11.409 

52 

11.154 

53 

lp.892 

54 

10.624 

55 

10.347 

56 

10.063 

57 

9.771 

58 

9.478 

59 

9.199 

60 

8.940 

61 

8.712 

62 

8.487 

63 

8.258 

64 

8.016 

65 

7.765 

66 

7.503 

67 

7.227 

68 

6.941 

69 

6.643 
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Age. 
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annuity  is 
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70 

6.336 

71 

6.015 

72 

5.711 

73 

6.434 

74 

5.190 

75 

4.989 

76 

4.792 

77 

4.609 

78 

4.422 

79 

4.210 

80 

4.014 

81 

3.799 

82 

3.606 

83: 

3.406 

84 

3.211 

85 

3.000 

86 

2.830 

87 

2.685 

88 

2.597 

89 

2.495 

90 

2.339 

91 

2.321 

92 

2.412 

93 

2.517 

94 

2.560 

95 

2.596 

96..- 

2.555 

97 

2.428 

98 

2.278 

99 

2.045 

100 

1.624 

101 

1.192 

102 

0.753 

103 

0.317 

RULES  FOB  COMPUTING  THE  VALUE  OF  THE  LIFE 

ESTATE  Oli  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  upon  the  smn 
^<>  the  income  of  which  the  person  is  entitled.  Multiply  this 
Interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
son's age  in  the  table,  and  the  product  is  the  gross  value  of  the 
iife-e^^tate  of  such  person  in  said  sum. 
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Rules  62, 63     GEKKRAL  RULKS  OF  PRACTICE. 

pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
hi«  attorney,  for  the  auioant  so  paid,  aud  tile  the  same  with  his 
report  of  sale,  aud  that  the  purchaser  at  sueh  sale  be  let  into 
I>osseflsion  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
la  i  a  of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof.  unles^H  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  l>een  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rule  412.  Sale  of  landn  In  the  conntlen  of  New  Vorlc, 
KlBffa  or  the  etty  of  Buffalo^  nnder  Jadvn^nt  or  order. 

_  I 

Where  lands  in  the  county  of  New  York  or  the  couuty  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o  clock  in  the  afternoon,  unless  other* 
wise  specificalb'  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had, 
as  prescribed  in  section  1(»78  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  10  Vezey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  De- 
partment is  MUthorized  to  chaiijre  the  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  snnie.  ^ 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
l.HfKJ,  take  place  at  the  Real  Estate  Exchange  roouifl,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  siu'h  regulntious  as  the  justices  of  the  Supreme  Court  of  the 
VAfxhth  District  shall  establish.     (As  amended  October  24,  1809.) 


Rule   fl*l,    MortaraKre   and   anstsmiuents   to   he   filed    or 
corded  hefore  conveyance. 

"Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  de<Tee  or  order,  or  .nidgnient  of  the  c<»nrt,  it  shall  be  the  duty 
of  the  plaintiff,  liefore  a  deed  is  executed  to  the  purchaser,  to 
file  such  nutrtgiige  nnd  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortjrage  aad  assiirnments  have  V>eeii  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty   of  the  plaintiff  to  cause   tlu»  same   to   be  recorded  at   fall 
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Rules  66-6?>     GEXERAL  RUT.ES  OF  PRACTICE 

Rnle  HH,   Reference  hm  to  title  of  premises. 

WheiT  tlift  riphts  and  iiitorests  of  the  Beveral  parties,  as 
statod  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentei^s,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a'  SQ,eciaI  Term,  for  an 
order  of  reference,  to  take  pn)of  of  the  plaintiff's  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rule  67.  Notice  of  stay  of  sale  in  partition  or  fore- 
ol<»Nare. 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  mh^e  by  a  judge 
out  of  c<jnrt,  exc<»pt  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney. 

Rale  (IH,  Moneyn  paid  into  conrt$  report  of  eovnty  treas- 
urers   and    eiiainberlain    of    City    of    Ke'vv    Yorlc. 

On  or  before  the  first  day  of  February  in  each  year  the  county 
treasurer  in  each  county  and  the  chamberlain  of  the  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
<Mnbrar*o<l  containing  a  statement  of  all  moneys  in  his  hands  on 
the  first  day  of  January  preceding  that  have  been  paid  into  Court 
or  received  by  him  to  the  credit  of  any  action  or  proceeding, 
specifically  stating  the  securities  in  which  the  moneys  so  paid 
into  (^onrt  are  invested  or  the  depositories  in  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chamberlain 
refuses  to  comply  with  this  rule  the  Appellate  Division  of  the 
Department  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  therein  and  obedience  to  such 
order  may  be  enforced  as  for  contempt  of  court.  (Added  June 
17,  1913.     Former  Rule  68  repealed  April  30,   1910.) 

Rnle  (10.  Order  for  payment  out  of  eonrt;  aeeonnta  -vrftli 
truMt  eonipnnieM;  draft  to  be  count ersinrned  by  JUNtieei 
^vbat  to  be  stated  in  draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall 
direct  the  payment  to  be  made  to  the  person  entitled  to  receive 
the  same,  juid  all  checks  or  drafts  for  the  payment  of  money  out 
of  court  shall  be  drawn  payable  to  the  o»der  of  the  person  entitled 
to  the  moni'ys:  and  shall  specify  in  what  particular  suit  or  on 
what  account  the  money  is  to  be  paid  out,  and  the  time  when  the 
ord<'r  authorizing  such  payment  was  made.  No  order  in  any 
pending  actiim,  for  the  iwyment  of  money  out  of  court,  shall  be 
made.  exce?>t  on  regular  notice  or  order  to  show  cause,  duly 
sorved  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  or  claim  thereto.  When  moneys  are 
di-posit<Ml  by  the  order  of  the  ccmrt  in  any  trust  company,  tjie 
entry  of  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
d(»posit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Apiiellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
trust  company   is  located  a   statement  of  the  accounts  in  each 
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GENERAL  RULES  OF  PRACTICE.    Rules  70-72 

department,  showing  the  amount,  on  the  hist  preceding  first  day 
of  January,  including  the  IntereHt  or  accumulation  on  the  8um 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft  shall  be 
8tati*d.  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  au  order  for  the  payment  of  money  out  of  court, 
Hball  obtain  two  certified  copies  of  the  order,  both  to  be  covmter- 
sign4^  by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it.  and  the 
!»eTeral  banks  and  other  depositories  having  trust  funds  of  the 
court  on  d<»posit,  are  forbidden  to  pay  out  any  of  such  funds 
wifJiont  the  production  and  filing  of  such  certified  and  counter- 
signe<i  copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  ease  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  pa^'ments  are  directed  to  be  made  out  of  a  fund 
defMifdtc^  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments Hball  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910,  in 
effect  Sept,  1.  1910.) 
Rule  TO.  Grofia  aiiiii  In  payment  off  llfe-entate. 
Whwiever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in  dow^r,  is  entitled  to  the  annual  interest  or  income  of  any 
iiuni  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  re<*eiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
In  lien  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  Huch 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

Rule  Tl.  Fees  on  in<ratsltton  of  lunacy  i  special  order  of 
the  eoorti    when   necessa-ry,   to  pay  cofits. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  «>ach  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rule  72.  Divorce  or  separation,  action  for;  reference 
on  default;  nvcrments  In  complaint;  plaintiff  to  be  ex- 
aatlned    on    oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
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shall  bo  preceded  by  n  description  thereof  that  must  specify 
on  whose  behalf  it  was  road;  and  the  name  of  the  affiant  shall 
be  printed  at  the  top  of  each  page  containing  an  atfidayit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pfeadiiig  more  definite  and  certain^  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  (Amended  Oct.  24,  1905,  and  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Rale  44.  Non-ennmerated  motloniiy  vvhen  lieard|  defniilt» 
no'tv  taken. 

Non-en  imaerated  motions  in  the  Appellate  Division  and 
appealH  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignated ))y  the  special  rule  of  the  xVpi)ellate  Division  in  each 
Department.         , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  that  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  45.     Additional  alloTvance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  In  all  cases  be  made  before  final  costs  are  adjusted. 

Rnle   40.      Motion   to   amend  Jn«tlce>«   return   on  appeal* 
'When  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  l»y  reason  of  relationship,  etc.,  a  notic<»  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rale  47.    Connael,  time  allonved. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  }>e  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-omunerated  motions,  but 
one  counsel,  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court   shfill   otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  those  subjects  as  it  may  deem 
proper. 

Rale  48.  Stay  of  proceedlniffN,  for  chanare  of  Teniie$ 
aflidairlt«y  on  motion  to  chanire  venne. 

No  order  to  stay  proceedings  for  the  purpose*  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  duo  diligence  in 
preparing  the  motion  for  the  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  from  taking  any 
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Btep,  except  subpoenaing  witnesses  for  the  trial,  without  a  Hpecial 
clause  to  that  effect. 

On  motions  to  chanj^e  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  nmterial,  and.  the  jorronnds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention. 
aud  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  lie  taken  into  consideration  by  the  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  1910,  in  eflPect  Sept.  1,  1910.) 

Rule  40.     Guardians  ad  litem. 

Xo  person  shall  be  appointed  gnardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
pi^otect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Rale  SO.  Guard  Ian  ad  litem,  dntlen,  compensation;  afll* 
da-vit  to  entitle  imiirdlan  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  ofllcer  of  the  court  to 
act  as  the  guardiau  of  any  infant  defendant,  in  any  suit  or  pro- 
<;eediug  against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
Bnt  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
bis  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
(>dge.  and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rale  61«     Gnardlan,  bond  of,  before  receiTlngr  property* 

No  gnardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belongmg  to  such  infant,  or  which 
may  be  awarded  to  hiui  in  the  suit  (except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court  to  the  guardian),  unless 
he  has  given  an  undertaking  executed  by  a  surety  com- 
pany authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  n  bond  secured  by  a  mort- 
gage on  improved  and  uniucunibi»red  real  property* 
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Neither  shall  the  geueral  guardian  of  an  infant  recciying 
an3'  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  han  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  busineis  in  thi» 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1010,  in  effect  Sept.  1,  1910.) 

Rule  52.     Geiiernl  irnardlan,  appointment  of. 

Kxcept  in  cas^js  otherwi^jo  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  If  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any.  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rale  ."Ul.     Agre   of   Infant  and   amount   of  property  to   be 
aiicertalnecl  by  court. 

X'pon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  tlie  age  of 
fourteen  years  or  upward  shall  examine  him  a«  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rule  54.     Bond  of  a  ureneral  iniAi^dlAB* 

The  sectirity  to  be  given  by  the  general  guardian  of  an  Infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  wh(un  shall  b<^  worth  the  amount  speci- 
fied in  the  i>enalty  of  the  bond  over  and  above  ail  debts.  Tf, 
however,  the  total  amount  of  the  pei*sonal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  e^^tate  during  his  min(»rity  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  eompnny 
authorized  to  do  busiiu^v  in  this  State,  or  the  general  guardian 
may  give  a  bond  secured  by  a  mortgnge  on  improved  and  nnin- 
cumbered  real  property  of  the  value  of  the  peiuilty  of  the  bond. 

The  court  in  its  <li<rretion  nuiy  vary  the  security  where  from 
speeinl  circunistaiu  es  it  may  \w  fotind  for  the  interest  of  the 
infant,  and  may  dinrt  tin*  priueipal  of  the  estat«»  ami  any  part 
thereof  to  be  invrvtiMl  in  the  stoeks  of  the  state  of  New  York 
o^  of   i\\v    Tnited    States,   or   deposited   with   any   trust  company 
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whieh  shall  have  been  designated  as  a  depository  for  kucL 
moneys,  or  invented  in  bond  and  morti^age  ou  unincumbered 
and  improred  property  of  at  least  double  the  value  of  the  amount 
invested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interent  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  11)10,  in 
e£Fect  Sept.  1,  1910.) 

R«le  96.  Snle  of  real  estate  of  infantm  lanatlciiy  etc.| 
contents   of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  lunatic,  idiot  t>r  habitual  drunk- 
ard, shall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  oth(T  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  pi'rson 
proposed  as  a  special  guardian  or  committee,  the  relutiouship,  if 
any,  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  giveu;  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

JRmle  SO.     Referee's  report  on  petition  to  sell,  etc. 

The  referee  appomtod  on  such  petitiou  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premis<»s  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  huiatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  thereff)r, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  sectic)n 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  asrertain  and  W'port  the 
value  of  the  property  or  interest  to  be  disposed  of.  six'citieally,  as 
to  each  s^'pacate  lot  or  parcel,  and  whether  there  is  any  p(>rH<m 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  applicatiuu. 

The  facts  m  relation  to  the  value  of  the  property  or  interest 
to  l»e  disposed  of  required  to  be  ascertained  and-  reported  u|mn 
by  the  referee  must  be  proven  on  such  referehce  by  evidence  of 
at  least  two  disinterested  i>ersoiiis,  in  addition  to  that  of  the 
petitioner,  and  the  rejwrt  shall  not  refer  to  the  petitiou  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1809.) 

Ilvie  67*     Bond  of  speelal  arnardlan. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  b<md  of  the  guardian,  with  two  sufficient  sureties,  In 
the  sum  of  double  the  value  of  the  premises,  inchnling  the  in- 
terest on  such  value  during  the  minority  (if  the  infant,  each  of 
which  sureties  shall  be  worth  tin*  ]»eiinlty  of  tlie  ImhuI  over  and 
alwi-e  all  debts,  which  Ixmd  shall  be  Hnly  aekntiwleilired  and 
accompanied  with  atliilavits  of  justification  made  by  the  sureties. 
la  «*ase,  however,  the  value  of  the  i>n*niis4's  including  the  interest 
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on  such  value  duriuK  the  miuoritj'  of  the  iufaut.  shall  exceed 
the  Sinn  of  five  hundred  dollars,  the  court  must  require  the 
guardian  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  state  or  a  bond  secured  by  a  mortgage  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1910,  in  effect  Sept.  1, 
1910.) 

Rale  58.     Proceeds  of  sale  mvist  be  brougrlit  into  covrtf 

C'OMtM. 

If  the  proceeds  of  the  sale  exceed  ?500,  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  mniutenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  50.  When  proceedn  of  sale  to  be  paid  to  venerftl 
arnarfllan;  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  timq(t  as  may 
hv  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  appro v€*d  by  the  court. 
In  ease,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  w^ith  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  state  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each:  and  the  court 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  tjie 
petition  as  shall  be  deemed  proper,  or  may  refer  the  satne  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnio  60.  Reference  on  failure  to  anavrer  on  mortflrasrc 
foreeloMure;  Jadgrment, 

If.  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  phiiutiff,  as  stated  in  the  roniplaint,  is  admitted  by  the 
answer,    th<'   plaintiff   may   have   an   order  referring  it   to   some 
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•nitable  person  as  referee,  to  compute  the  amount  clue  to  the 
plaintiff,  and  to  Hueh  of  the  defendantK  aH  are  prior  incum- 
brancers of  the  mortgaged  preniiseH,  and  to  examine  and  report 
whether  the  mortgaged  premises  <'an  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
bj  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  Iteen  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclpsure  and  sale. 

\Vhen  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ne!««t  for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  hare  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  apnea re<l  are  absentees:  and.  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent«  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated. 
that  a  noti<»e  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  tho 
mortgage,  and  tlje  parties  thereto,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  judgment,  and  at  or  after  the  time  of  filiiig 
of  the  complaint,  as  required  by  law. 

R«le  61.  Jadffmeiit  for  sale  on  foreoloniire,  irliat  to  con- 
tain; disposition  of  snryliia  moneys  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  Ixmndaries  of  the  property  to  be  sold, 
so  far,  at  least,  as  the  same  can  be  ascertained  tmin  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
prpml.«ies,  or  so  much  thereof  as  may  Ix*  sutllclent  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provided  by  sections  1(»20  and  177«;  of  the  (^Mle,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direct iini  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  i>laintiff,  or  any  other 
party,  may  liecome  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  pun-hnser:  that  out  of  the 
proceeds  of  the  sale,  unless  otherwij^e  direct(»d.  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  lU7(i  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest  and  costs,  or  so  much  as  fhe  purchase  money  will 
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pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  aud  file  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  he  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
iaiii  of  the  said  city,  and  iu  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  (»f  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  l>y  the  court.  •  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompnnie<l  with  a  proper  voucher  for  the  surplus 
mrtneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rale  Wi,  Sule  of  lands  In  the  conntiea  of  Nevr  York, 
KInsM  or  the  eltr  of  Buffalo,  nnder  Jndlffntent  or  order. 

Where  lands  in  the  county  of  Now  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  oVloek 
in  the  forenoon  and  three  o  clock  in  the  afternoon,  unless  other- 
wise specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had, 
as  prescribed  in  section  1(>78  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  iiow  located  at  Nos.  14  and  K)  A'ezey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  De- 
partment is  authorized  to  change  the  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same.  ^ 

Sn<'h  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
l,SO(i,  take  place  at  the  Real  Estate  Exchange  roouLS,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sali»s  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1S99.) 

Rnle    G3.    Mortflraire    and   aiinlirnments   to   be   filed    or  re- 
corded before  conveyance. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  deeree  or  order,  or  Judgment  of  the  court,  it  sliall  be  the  duty 
of  the  plaintiff,  ]>efore  a  deed  is  exeeuted  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
th(»  clerk,  unless  sui'h  mortgage  and  assignments  have  lM»eu  dul.v 
proved  or  ackiiowh^lged.  so  as  to  entitle  the  same  to  be  re<»or<led; 
in  which  case,  if  it  has  not  been  alrendy  done,  it  shall  be  the 
duty   of  the  plaintiff   to  cause   tin*   same  to   be  recorded   at   fall 
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length  in  the  coanty  or  couutiett  where  the  lauUif  ho  huU  are 
situated,  before  a  deed  i8  exevuted  tu  the  purchu.ser  uii  the  sale; 
the  expense  of  which  filiug  or  recording,  and  the  entry  thereof 
shall  be  allowed  in  the  taxation  of  cobts;  and,  if  filed  with  the 
clerk,  be  nhall  enter  in  the  minutes  tbe  filing  of  such  mortgage 
and  assigumeuta,  and -the  time  of  filing.  But  this  rule  shall  not 
extend  to  auy  casb  where  the  mortgjige  or  assignments  appear, 
bj  the  pleadiugH  or  proof  in  the  t>ult  commenced  thereon,  to  have 
been  lost  or  deatroyed. 

&nle  O-l.  \pplicatfoti  for  fiurplaa  moneys;  .reference; 
searcbeai  vnaatlallefl  Uena. 

On  filing  the  report  of  the  sale,  any  party  to  the  8uit,  9r  any 
person  who  hud  a  lieu  on  the  mortgagod  promises  at  the  time  of 
the  sale,  upcui  filing  with  the  clerk  where  the  report  of  sale  in 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part^fnereof,  and  the  nature  and  extent  of  his  claim, 
may  haTe  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
auch  surplua  moneys,  and  to  ascertain  the  piforities  of  the 
several  liens  thereoii;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
may  be  made  for  tbe  distribution  of  such  surplus  moneys  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  e<iuity  of  redemption,  and  every  party  who 
appeared  in  tbe  cause,  or  who  shall  have  file<l  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  apiilicatiou  for  the 
refereiice,  and  to  attend  on  such  reference,  and  to  the  usvml 
notices  of  subse<iuent  proceedings  relative  to  such  surplus.  But 
if  sQch  daimant  or  such  owner  has  not  apr)eared,  or  made  his 
daim  by  an  attorney  of  this  court,  the  notice  nmy  be  served 
by  putting  the  same  into  the  post-otHce,  directed  to  the  claimant 
It  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  r.wner  in  such  manner  as  the  court  nmy  direct.  All 
Ifficial  searchta  for  conveyances  or  incumbrances,  made  in  the 
fvoffress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  ^e  hearing  shall  be  ^iven  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lieu  on  the  moneys  in  such  man- 
ner as  the  eonrt  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsati8fie<l  liens  apiH»ar 
by  snch  official  searches,  and  whether  any,  and  what  other 
nnsatisfied   liens  are  known  to  him  to  exist. 

R«le  06.    Pmrtltlon  to  eaibraee  all  lanclM  In  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  ow^ijed  by  the  same  persons  in  cf)mmon,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  oonrt  made  on  notice  to  all  parties  who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint;  and.  if  brought  without 
sneh  a  consent  or  order,  the  share  of  the  plaintiff  may  be  charged 
with  tbe  whole  cost  of  proceeding:  and  where  infants  are  in- 
terested, tbe  complaint  shall  state  whether  i>r  not  the  parties  own 
any  other  lands  in  common.  (Amended  Apr.  1,  1010,  iu  effect 
Sept.  1  1910.) 
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Rale  Wf.   Reference  an  to  title  of  premlnea. 

Whoro  th*>  rights  and  interests  of  the  several  parties, 
statcHi  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  ahKente<»s,  or  unknown,  the 
phiintifF.  on  an  atHdavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  api)eHred,  may  apply  at  a  Smecial  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
Interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rijrhts  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1005.) 

Role  67.  Notice  of  stay  of  «ale  In  partition  or  ffor«- 
cloMnre. 

No  order  to  stay  a  sale  under  judRment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  mh^e  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiffs  attorney. 

Rule  <IH.  MoneyM  paid  Into  conrt|  report  of  conntsr  treaa- 
nrer*    and    chamberlain    of    City    of    New    Yorlc. 

On  or  before  the  first  day  of  P^ebruary  in  each  year  the  county 
treasurer  in  each  county  and  the  chamberlain  of  the  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
embraced  containing  a  statement  of  all  moneys  in  his  handu  on 
the  first  day  of  January  preceding  that  have  been  paid  into  Court 
or  received  by  him  to  the  credit  of  any  acticm  or  proceeding. 
specifically  stating  the  secnritiea  in  which  the  moneys  so  paW 
into  (^)urt  are  invested  or  the  depositories  in  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chamberlain 
refuses  to  comply  with  this  rule  the  App^^'^^p  Division  of  the 
Department  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  therein  and  obedience  to  such 
onler  may  be  enforced  as  for  contempt  of  court.  (Added  June 
17.  1013.     Former  Rule  68  repealed  April  30,   3010.) 

Rnle  00.  Order  for  payment  ont  of  conrtt  acconnta  'vritlt 
triiMt  coinpanicNt  draft  to  be  covnternlicned  by  JaNtleet 
vrhat   to  be  Htated   In   draft. 

All  orders  directing  the  payment  of  money  out  of  court  phall 
din»ct  the  payment  to  be  made  to  the  person  entitled  to  r€»ceive 
the  same,  and  all  checks  or  drafts  for  the  payment  of  money  ont 
of  court  shall  be  drawn  payable  to  the  o»der  of  the  person  entitled 
t<i  the  nnHicys:  and  shall  specify  in  what  particular  suit  or  on 
what  accoimt  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  luiyment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause,  duly 
scrv»»jl  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  or  claim  thereto.  When  moneys  are 
<l('positcd  by  the  order  of  the  court  in  any  trust  company,  tj^e 
entry  of  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  refercnci*  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  ia  to 
commence,  where  it  does  not  commence  from  the  date  of  Rtich 
deposit.  Th<»  spcretary  of  the  company  shall,  on  or  before  the 
first  (lay  of  February  in  each  year,  transmit  to  the  Api>enate 
Division  of  the  Supreme  Court  in  the  department  in  which   the 

trust  company    is  located   a   statement  of  the  accounts  in  each 
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defKirtment,  showing  the  amount,  on  the  last  preceding  first  day 
of  Jaiiuar3'.  iucludinf^  the  interest  or  at-cumulution  on  the  sum 
d«»poftited  to  the  credit  of  each  cause  or  matter. 

In  erer^-  draft  upon  the  trust  company  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft  shall  be 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  coiinter- 
sigDod  by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it.  and  the 
seToral  banks  and  other  depositories  having  trust  funds  of  the 
court  on  deiM)sit,  are  forbidden  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signetl  copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  havp  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposdtcHl  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  c^opy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910,  in 
eflf*^  Sept.  1,  1910.) 
Rnle  70.  Gro«s  anin  in  pAyment  of  llfe-eittAte* 
Whenerer  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
In  dower,  is  entitled  to  the  annual  interest  or  income  of  any 
num  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  re<*eiviug  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  li<*n  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

Rvle  Tl.  Feeii  on  iiKmlnltlon  of  lunacy;  •peeial  order  of 
tke  court  I   when  necemiary,   to  pay   contii. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expensc^s  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  be 
at  Dberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Role  72.  DiTorce  or  iieparation«  action  for;  reference 
on  default {  avermentn  in  complaint;  iiliilnlllf  to  be  ex- 
anilaed    on    oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
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order  the  rofeivuce  to  a  refert»e  nomluatod  by  either  party  nor 
to  a  referee  agreed  upon  hy  the  partiea,  uor  without  proof  by 
affidavit  couforuiablc  to  the  rules  roiating  to  the  manuer  and 
[)roof  of  the  Borvice  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  BUfflcient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff:  that  five  years  have  not  elapsed  siuce 
the  discovery  of  uia  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  wiih  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adnlterouH  inter- 
course with  the  p«*rsou  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintifl*,  and  the  complaint  containing  such  averments  be  verified 
by  the  oaih  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  lhf»  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaiut.  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  coiu't  shall  be  written  out  and  filed  wiih 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to.  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evideuce»  whea 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 

Knle  73.    Divorce,  JadMTment    by  clefaulty  when  flrranted« 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  (»f  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
piantiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff"  was  restored  to  his  reason. 

Rule    7-1.    Dlvoree,   atiM^ver    In    action. 

The  defendant  in  the  answer  may  sot  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manuer  as  other  issues  of  fact  in  the  cause. 

Itiile   75.    l^eKltlniacy   of   <  LIEtlren   ou    «llvoree. 

On  a  complaint  tiled  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife,  the 
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allegation  that  they  are  or  that  he  believt's  then)  to  hi'  illegiti- 
mute,  shull  be  distiuctly  uiado  in  the  ruiuplaiut.  If,  udou  iU'laiilt, 
proofs  Khali  be  taken  upon  the  iiiu'siioii  uf  It^Kitimacy  as  w^Il  an 
upou  the  other  mutters  Htatod  iu  the  coiuplaiiit,  and  if  tbe  issue 
is  tried  by  a  jury,  an  i^sue  on  the  question  of  legitimacy  of  the 
children  shall  he  awurde^l  and  tried  at  the  same  time. 

Role  76.  Jodffment  cle<>l«rtnv  luarrlaffe  vol<l«  or  arrant- 
Imar  a  divorce  not  to  be  hy  default}  copy  oif  pleudlnir  or 
tetttlmony  mot  to  be  farulMbed;  Jodfrment  to  be  entered  by 
eonrt. 

No  Judgrtnent  annulling  a  marria^p  contract,  or  granting?  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
cfiurse  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  cons<»nt. 
Every  su<'h  case  shall  be  heard  after  the  trinl  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
detailM  of  evidence  in  adultery  causes  shnll  not  be  read  in  pubJlc, 
but  shall  be  submitted  in  open  court.  Xo  officer  of  any  court, 
with  whom  the  procet'dings  in  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  otileer, 
either  before  or  after  the  termination  of  this  stiit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

Xo  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rvile  7T.  Receiver  of  debtor's  e«itate$  po-v^^ers  and  dotleu; 
«oata. 

Kvery  receiver  of  the  property  and  efifects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  cbaraeter.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  ne<essary  or  proper  for 
him  to  do  so;  and  he  may  ap[)ly  for  aud  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  aud  protits.  attorn  to  sm-h 
receiver,  aud  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  tiuie  to  time,  as  may  be  ne<'essary,  for 
terms  not  excce^ding  one  year.  And  it  sluiU  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  tlie  personal  cstnte  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  alter  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  ff)r  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  un- 
able to  collect  his  costs,  unless  such  suit  is  brought  by  or<ler  of 
the  court,  or  by  the  consent  of  aH  persons  intereste(i  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  siieh  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  ])roperty, 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 
Rule  78.    Siiltii  by  receiver;  eoMtM. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  actinn, 
he  shall  prewut  and  tile  with  his  application  the  wiMtten  re<iueKt 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action   be  brought;  or  else  he   shall   give   a    bond   with  suflicieuL 
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security  and  proporly  ackiiowlodired  and  approved  by  the  court,  to 
the  i)er8on  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  U*ave  to  bring  action  shaH  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 
In  all  other  cases  where  a  receiver  appH<'«  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  be  has 
sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security'  as  is  above  ^neutioned. 
Rale    TO.    "Who    niayr    be    referee,    Rnd    dntieii    of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  ^roi*eeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  couusel.  or  who  occu- 
pies the  same  office  with  such  attorney  or  couusel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shalt  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  as  directed  by  the  judgment  or 
order  under  which  the  deposit  is  made  or  upon  the  order  of  the 
Court.     (As  amended  April  30,   1910  and  June  17.   1913.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the   First  Deparlmciit. 

To  compli/  with  the  Amended  Rules  of  Practice  in  foreclosure 
vases  the  judgment  should  contain  immediately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in 
use  the  following  provisions : 

Under  the  direction  of  ,  Esq.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  place  of  such  sale  according  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  parly  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  purchasers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proceeds  of  sale  fortliwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  dex)osit  the  balances  of  such  proceeds  of  sale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

First. —  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. — -Advertising  expenses  as  shown  on  the  bills  presentetl 
and  certified  by  the  sjiid  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  Im»  left   with  said   depository. 

Third. —  ^5aid    referee   shall    iils<»   pay    to    the   plaintiff   the  sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 
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disbarsements  in  this  action,  with  interest  thereon  from  the  date 

hereof,    together    with    an    additional    allowance    of    

dollars    hereby    awarded    to   the    plaintiff,    in    addition    to    costs, 

with  interest  thereon  from  the  date  thereof;  and  also 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report,  or 
so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rule  80.     Sequeatratlon  of  property  of  corporation  j  irhere 
motion  for  receiver  may  be  made;  removal  of  receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  be  made 
in  the  judicial  district  in  >vhich  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
bame  estate  or  property  in  which  a  receiver  is  necessary. 

Rvle  81.    Power  of  receiver  to  employ  connael. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  counsel,  and  in  such^  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
staDces  by  bis  petition  or  affidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  ail  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rule   82.  Rxamlnation  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  si^ecify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  secrtion  872,  that  the  examination  of  the  person  is 
material  and  necessary. 
Rule   83.    CoartM   may   make   farther   rnlen. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessarj'. 
Rale  84.    Practice  in  caiieH  not  covered  by  these  rales. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 

the  proceedings  shall  be  according  to  the  customary  practice  as  it 

formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 

cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 

courts. 
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TMLB  n. 

ProviBions  relfttlng  to  the  Mceeution,  by  a  sheriff,  of  a  man- 
date against  the  person. 

Article  1.  Anpwtlnf,    coiiYtytiif   to  )«ll,    and  eommlttliig  n   prluoner. 

a.  JailB;    Jail   dltclplldc;    and   regiilattons  concefnitif   the  canflnctneiit 

and  care  of  Drlaon^rH. 
ST  Temporary  jailii,    and  tttn|iorary   removal  of  prluoners  from  iaIL 

4.  Jail  llbertlM;  enrapeR. 

5.  Action  upon  and  asaifiiment  of  a  bond  for  Jail  llberUes. 

ARTICLB3    FIRST. 

Arresting,  conveying  to  fail,  and  committing  a  prisoner* 

Sec.  110.  Pri8oner,   bow  kept;   aupport  of. 

111.  impflHotiment  on  exeoutlon. 

112.  Id. :    In   other  counties. 

113.  Chargm  for  food,  etc.,  when  prohibited. 

114.  Also  for  waltlnfc  for  prisoner. 

115.  KatCK   of  charges    for   lodglngr.   etc. 

116.  Prisoner   may  send   for   necessaries. 

117.  Charges   for   rent,    etc..    prohibited. 

118.  Prisoner,    how   conveyed    to   Jail   through   another  county. 
110.  Officer   or   prisoner   not   liable    to   arreet. 

1  llO.    [Am'd,   1909.]      Prisoner,   how   kept|   aapport   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution isBaed  upon  a  judgment  rendered  in  a  court  of  record:  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and.  except*  as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
ib  discharged  according  to  law. 

2  R.  S.  376.  II  7(1  and  77  (3  R.  S..  5th  ed.,  650:  2  Bdm.  301).  codsoH- 
dated  and  o?ctended.  Amended  by  L.  1900.  ch.  65.  {  3.  See  note  80  of 
noteH  of  Boani  of  Statutory  Consolidation  at  end  of  code. 

I   111.   [Ain*d>    1886.]     Iinpriiionin«i&t    on    execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  whore  th<^  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  snch  imnrisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  bo  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication beimr  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  bo  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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fit  of  8uch  liberties,  us  provided  in  article*  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  ex^>iration  of  six  months* 
imprisonment  as  aforesaid.  Notwithstandm^  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
iwa<Hl  In  the  Ram^  action  or  arretted  In  any  action  npon  any  judg- 
meat  under  which  the  same  may  have  been  granted.  Except  in 
a  ease  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 

L  1886.  ch.  C72.   See  IS  157,  1404,  2202.  3033. 

f  112.  [Repealed  by  L.  1909^  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  240.] 

if  113-lir.  [Repealed  by  L.  1009,  ch.  47.  See  Consolidate<l 
Laws,  tit.    Prison  Law,  §§  340-344.] 

1  UK.  Prlflonery  hoiv  conreyed  to  JaII  thronirh  anotber 
eoniity. 

A  sherifT  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  rente  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  be  d«»hVered  or  confined. 

2  B.    S.    426,    I    6. 

I  110.  [Repealed  by  L.  1900,  ch.  14.  Seo  Consolidated  Laws, 
tit.  CivU  Rights  Law,  S  22.  J 
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ARTICLE    SECOND. 

Jails;  jail  discipline;  and  regulations  concerning  the  confinement 

and  care  of  prisoners. 

Sec.   120.  Jail   in    New   York   city. 

121.  Jails  In   other  countltw. 

122.  Either  of  sereral  jails  may  be  liaed. 

123.  Civil  and   criminal  prlaonen*  to  he  kept  separate. 

124.  Males   and   females   to   be   kept   separate. 

125.  Penalties. 

126.  Jail   physician. 

127.  Issue  of  new  execution    when   sick   prisoner  eacapcyi. 

128.  Sale  of   liquor  In   jails. 
120.   Permit,   when   granted. 
130.  Penalties  for  Tlolatlon. 

•   131.  Service  of  papers  on  prisoner. 

132.  Sheriff   to  permit  access  for  that  purpose. 

133.  Prisoners    under   Unltetl    States    process. 

134.  Sheriff  answerable  for  their  custody. 

f  120.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.  j 

f  121.  [Repealed  by  L.  1009,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §§  90,  183.] 

If  122-124.  [Repealed  by  L.  1909.  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-347.] 

f  125.  [Partly  repealed  by  L.  1909,  ch.  88.  §  2501.  But  see 
Penal  Law^  §  1875,  which  embodies  the  whole  of  this  section.] 

I  126.  [Except  j)art  relating  to  county  of  New  York  repealed 
by  L.  1009,  ch.  4i.  See  Consolidated  Laws,  tit.  Prison  I^w, 
§  348.     For  remainder  of  section  see  Greater  New  York  Charter.] 

R  1127.  rAm*d,  1805,  1900.]  Imme  of  new  execution  ^vlten 
nick    prlnoner   eMcapeii. 

If  a  prisoner  actually  escapes,  while  going  to.  remaining  at. 
or  returning  from  ji  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  section  three*  hundred  and  fifty-five  of  the 
prison  law.  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution:  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,  without  other  proof  and  without  an  undertaking. 

L.  1A05.  ch.  040.  Amended  by  L.  1009.  rh.  65.  Also  partly  repealed 
by  L.  1000,  ch.  47.  Se««  ConKolldated  Ijiws,  tit.  Prison  Law,  |  356.  See 
note  31   of  noten   of  Boanl   of  Statnt<»ry  ConMdidation   at  end  of  code. 

IS  12K-120.  [Hepealed  by  L.  1900,  ch.  47.  See  Consolidated 
Laws.   tit.  Prison   Law.   §§  .'UO-.TiO.] 

S  180.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  1 1791.] 
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I  131.  Service  of  papers  on  prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
prooeeding«  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  tho 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id.,   f  32.  aiii*d.      See  post,    f   700. 

1  132.  Slaerill  to  permit  aeeess  for  that  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estal)- 
lish  for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisonier,  must  permit  such  access  to  him  as  is  neces-  ^ 

8ary,  for  the  personal  service  of  a  paper  in  an  action  or  special  i 

proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served.  ^ 

f  133.  Prisoners  nnder  United  States  process.  ^ 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted  to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  io  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.   S,   443.   S   06   (3   R.   S..   5tli  (Ml..   743;   2  Edm.   462). 

S  134.  Slierifl  ans-werable  for  tbelr  onstody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 

M.,  I  97. 
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ARTICI^B  THIRD. 

Temporary  jailSf  and  temporary  removal  of  prUonere  from  jail. 

Sec.  13R.  Wbon  Jail  becomes  unfit,   etc.,   another  to  be  dedgnftted. 

V\ti.  Designation,    how  annulled. 

187.  ropy  of  (!e)«lirnBtlon   to  be  servod   on   tho  Rheriff,   etc. 

188.  PriffonerH  already   upon   Jail   llbertleK   when   other  Jail   deRignated. 

139.  Jail    liberties    to    pri.soner,    who    becomes    entitled    thereto,    before 

removal. 

140.  Id. ;    to   prisoners  removed. 

141.  When   desiKiiatlon    to  be   revoked,   etc. 

142.  Copy  of  revocation  to  1>e  served  on  shcrlfT;  sheriff's  dtity  tbereoD. 

143.  Removal  of  prisoners  in   case  of  fire. 

144.  What  officer  to  act  In  case  of  absence,  etc. 

fil  13R-137.  [Ret)ealed  by  L.  1009,  ch.  47.  See  Consolidated 
Laws,  tit.   Prison  Law,  §§  351-358.] 

i  138.  [Ain*<1,  1909.1  PrlnonerM  already  upon  Jail  liber* 
ties  T«'lien  other  Jail   deHlgrnated. 

If  a  prisoner  hns  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  remored 
by  the  sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  confined  therein,  in  a 
case  where  the  sheriff  might  confine  himi  in  the  jail  of  his  own 
county. 

2  R.  8.  428,  430,  I  18.  Amended  by  L.  1000.  cb.  6R.  f  3.  See  note 
32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  138.  Jail  llbertleM  to  prliioner,  ygvlto  becomes  entitled 
thereto,  before  removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  bj' 
the  shi»riff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  countty,  as  if  the  designation  had  not  been  made; 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place. 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id..    I    19,    am'd. 

I  140.    [Am'd,    1009.1     Id.)  to   prliioiiers   removed. 

If  a  iK»rson  confined  in!  or  removed  to  the  jail  of  a  contignous 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prison 
Law,  beeonu^s  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..  I  20.  Amended  by  I-.  1009.  ch.  0.5.  1  3.  and  ch.  240,  |  84,  See 
note   32  of  notes   of  Board  of  Statufory  Con><olldatlon   at  end  of  code. 
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i  141.   [Am'd,    1909.]     IVben    deslarnatlon   to   be   revoked. 

When  a  jail  is  erected  for  the  county,  for  whos^  use  the  desig- 
QEtion  pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  .or  ita  jail  is  r^udar<»d  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
dest^ation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty- two  of  the  prison  law. 

Id..  I  21.  Amended  by  L.  1909.  ch.  65.  f  ^  and  ch.  240.  i  84.  Boe 
note  32  of  notes  of  Board  of  Statutory  Connolidatiun  at  end  of  code. 

I  142.  Copy  of  revocation  to  be  served  on.  nberllTi  iiher- 
iff*a  dnty  tbereoa. 

The  county  clerk  mast  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him*  under  his  official  seal,  upon'  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  r^-moved;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  n 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id.,  I  29,    am'd. 

fi  143-144.  [Repealed  by  L.  1909.  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  |§  354,  356.] 
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ARTIOLB    FOURTH. 

Jail  libertieft;  escapes. 

See.  145.  Jail  liberties  In  certain  coantles. 
140.  Id. ;  in  other  counties. 

147.  Id. :  how  laid  out. 

148.  Copy  to  be  kept   posted  In  Jail. 

149.  Who  admitted   to  liberties. 

150.  Undertaking   to   be  exe<*ut(Hi   by  prisoner. 
161.   For   whom  undertaking   to  be  neid. 

152.  Prisoner  to  be  committed   when  surety  Is  insufflcient. 

153.  Surrender  of  prisoner  by  his  sureties. 

154.  How   surrender   made. 

153.  What  deemed   and   what  not  deemed  an  escape. 

150^  When  court  mar  order  indicted  prisoner  to  be  produced* 

157.  Prisoners   committed   for   contempt. 

158.  Sheriff's  liability  for  escape. 

159.  Penalty   for  connivanoe  nt  escape  by  a  sheriff,   etc. 

ff  14S-148.  fRepealed  by  L.  1909.  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  i:aw,  §§  357-360.] 

I   149.    [Ani'd,   1880,   lfN>4.]      1%'ho  admitted   to  liberties. 

A  person  in  the  custody*  of  a  sheriff,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration*  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  delivering  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,  i  40:  L.  1886.  ch.  048.  See  ante.  {  15.  L.  1904.  ch.  384.  In 
effect  April  26,   1904. 

I  ISO.  [Am'd,  1886,  1904.]  Undertaklnar  to  be  executed 
by  prlHoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum.  in 
which  the  sheriff  was  require?!  to  hold  the  defendant  to  bail, 
if  he  is  ill  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  colle(?ted  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  renuiining  uncollected  upon  a  judgment  against 
him,  if  he  hai;  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and  shall 
not.  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Ui>on 
I  he  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability.  But  after  the  allowance 
of  the  undertaking  as  hereinafter  prescribed,  the  same,  must  be 
delivered  by  the  clerk,  on  request,  to  the  party  at  whose  in- 
stance the  prisoner  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  d<»liverea 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  thrt^  days  thereafter  serve 
upon  the  surety  or  sureties,  or  the  attorney   for  the  prisoner,  a 
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iKHJi-e  that  he  does  not  accept  him,  or  them,  an  bail;  otherwise 

be  is  deemed  to  have  accepted  them.     Within  three  days  after 

the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 

for  the  prisoner,  may  serve  upon  the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 

jastification  of  the  same  or  other   bail  before  the  court  of*   a 

jndge  thereof,  or  a  county  judge,  at  a  specified  time  and  place; 

the  time  to  be  not  less  than  five  days  nor  more  than  ten  days 

thereafter,  and  the  place  to  be  withim  the  county  where  one  of 

the  bail  resides  or  whtrre  the  defendant  was  arrested.     Except 

as  otherwise  expre8.«ily  prescribed  in  this  article,  the  provisions 

regulating  the  substitution  of  new  sureties  or  a  new  undertaking, 

and  the  examination  and  qualification  of  the  new  sureties,  aud 

the  allowance  of  the   undertaking   after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

govern.     If   the   bail   shall  not   be  allowed,  the   court,  judge  or 

eimnty  judge  shall   remansd   the  prisoner  to  the  custody  of  the 

sheriff. 

Id..  11  41  and  42;  L.  1886.  ch.  G48;  U  1004,  ch.  .384.  As  to  deposit, 
•ee  I  nt.i.      In  effect  April  20,   1004. 

1  151.  (Am*d,  1986,  IfMVft.l  From  whom  andertalclnar  to 
be  held. 

An  undertaking  So  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the  prisoner  executing  it  is  confined. 

2  R.  8.   4.14,    i   43;    U    1904,   cb.   384.       In  cfreit  April  20.    1004. 

1  162.  fAm*d,  1A80.1  Prlnoner  to  be  committed  when 
■«rety   1«   Iniivlllelent. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  insufficient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  anid  the  court,  or  a  judge  thereof,  or  such  county 
jndge,  may  make  an  order  committing  snch  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and 
safficient  sureties  is  offered. 

Id.,  i  44;   li.   1880.   ch.   048. 

f  1B3.  [Aiii*d,  1880.1  Surrender  of  prlnoner  by  his  anre- 
tles. 

^  One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  [principal,  at  any  time  bef  nv* 
jndgment  Is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
enrred  before  making  the  surrender. 

2  R.  a.   434,   i  45.   am'd ;   L.   1880,  oh.   048. 

I  154.   rAm>d»  1880.1     Hoipt  anrrender  made. 

The  surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  principal  to  the  k(»eper  of  the  jail,  who 
mnst,  upon  his  or  their  written  requisition  to  that  effe<L't,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
for  the  liberties,  an  acknowledgment  of  the  surrender;  and  also, 

*  So  In   orlKinal. 
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if  required,  give  the  «urety  or   sureties  a  certiiicate,  acknowledg- 
ing the  surrend-er. 

Id.,    I   46;   U   1SS6.  cb.   648. 

I  1S5.  [Am*d,  1886.1'  l^bat  deemed  and  wbat  not  deeaaed 
an   eiioape. 

The  going  at  large,  within  the  liberties  of  the  jail 'in  which  he 
is  in  custody,  of  a  prif*oner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  »»ntitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  nsseut 
of  the  party  at  \yhose  instance  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custoily  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  eBcape<l  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   S  4T;   L.   1880,  ch.  048. 

1  156.  [Am*d,  187T.1  'When  court  ma>'  order  Indicted 
prlnoner  to   be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence. 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an  order,  requiring  the  sheriff  tu  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff*s  fees  and  expense*^, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871,  ch.   208,    S   1    (9   Edm.   07), 

S   157.  Prisoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescrilx^d  by  law,  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  pre8cril>ed  by  law,  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him.  or  in  a 
case  specniUy  prescribed  by  law;  is  liable  to  the  party  aggrieved. 
for  his  damagies  sustained  thereby,  and*  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  th'e  measure  of 
damages. 

2  R.   S.   437,   S  61,  am'd. 

S  158.   TAm'd,   1886,   1904.1    1sheritr*«  liabllltr  for  esoape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred an-d  fifty  of  this  article  has  been  given  and  approved,  ae 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 

24 
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2.  If  the  prisoner  wa»  in  custody  by  virtue  of  any  other  man- 
date, or  in  cousequeiiee  of  a  8urreuder  in  exoneration  of  his 
b&il,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
Diitted. 

3.  Upon  the  ^ivinjir  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action'  for  an  escape  shall  be  maintained 
apiiust  the  sheriff. 

2  R.  S.  4.17,  11  62  and  63;  L.  1R86.  ch.  648;  L.  1904.  ch.  3S4.  In 
ea«ct  April  26,    1904. 

i  i«0.  [Repealed  by  L.  1909.  ch.  88.     See  Penal  Law,  f  1839.J 

115 


^ 


8S  160-64        UNDTAK'G  FOR  JAIL  LIBERTIES.    c.2,t2,t.6 

ARTICLE  FIFTH. 

Actum  upon  and  ctsiignment  of  a  bond  for  jaU  liberiim, 

Sec.  1610.  Defence  In  action  hj  therlff  on  bond. 

161.  Judgment  against  sheriff  to  be  eyidence  against  suratiea,  ate. 

162.  SummaiT  judgment   for   sberiff. 
168.  Uequlsitea  of  application  therefor. 

164.  SucD  judgment  when   stayed.    Id.;   when   yacated. 
160.  Judgment  againat  aheriff  la  eyidence  of  damages. 
106.  Aaalgnnient  of  undertaking. 

167.  Reooyery  of  damages  for  breach  of  condition. 

168.  Rff<>rt  of  commencement  of  action  as  a  bar. 

169.  Defence  to   action. 

170.  Stay  of  proceedings  againat  sheriff,  how  authorised. 

171.  Defence  of  sheriff  In  actioo  for  escape. 

i  100.  rAm*dy  1880.]  Defence.  In  action  br  alierlff  on  nn* 
der  taking. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
Is  a  defence,  that  the  prisoner  voluntarily  retnrned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  nay  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.    8.   436,   i   48;   L.   1886,    ch.    648. 

5  101.  Jndffment  agralniit  Mberlff  to  be  cTldence  mralnat 
■nretles,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusiye  evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id.,    5   49. 

3  102.  [Am'd,  1880.]    Snmmary  Jadgrment  for  •herlff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  Jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure* 
ties,  to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  f  50;  L.  1886.  ch.  648. 

S  108.   Reqnlsltes  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,    i    61. 

5  104.  Snch  Jnds'ment  -when  Htayed.    Id.|  when  ▼aemted. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  n  moritorions  dofonce.  which  wns  not  controverted  in  the 
action  against  thi*  sheriff  and  wFiich  by  Inw  could  not  have  been 
■o  controverted,  the  court  may  stay  proceedings  on  the  judgmenti 
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with  Bach  limitatioiui  and  upon  such  terms,  as  it  deems  just^  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  must  ya- 
cate  the  judgment,  and  render  jndgment  for  the  defendant. 
2  R.  S.  435,  if  62  and  63,  am^d. 

I  16S.  [Am'd,  1880.]  Judflrment' aaralnst  slierlll  is  evidence 
of  damaires. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jnil 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  conn- 
nel  fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id..  S  64;  L.  1886,  cb.  648. 

i  16e.  [Am'd,  1886.]    Aralffnaient  of  undertaklns. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  I  56;  L.  1886,  ch.  648. 

I  16T«  [Ani'd,  1886,  1004.]  Recoverr  of  damages  for 
breaela  ox  coadltlon. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 

Id.,  I  56;  Ix  1886,  ch.  648;  L.  1904,  ch.  884.    In  effect  April  26,  1004. 

f  168.  [Am'dy  1886.]  Bfleet  of  commencemeiit  of  action  as 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id.,  f  57;  L.  1886,  ch.  648. 

I  160.  [Am'dy  1880,  10O4.]     Defence  to  actions. 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
tions, the  defendant  may  make  any  defence,  which  he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 

Id.,  S  58;  Lw  1886,  ch.  048;  L.  1904,  ch.  384.    In  effect  April  26,  1904. 

I  170.  rAm*d,  1886.]  Stay  of  proceedings  asaliftst  sberlff, 
kow  anflioriaed. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  prosecote  the  andevtaking,  and  collect  a 
jadgment  recovered  thereon. 
Id.»  II  08  and  60;  L.  1886,  eb.  648. 

1  171.     [Am*d,    1004.]     Defenee    of    sHerill   la    aotlon    for 
escape. 

In  an  action  af^ainst  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  he  had  the  prisoner  within  tlfe  liberties,  either  by  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  givei^  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  S.  436,  I  64;  L.  1904,  ch.  384.    In  effect  ApcU  M,  1904. 
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TITLE  in. 

ilppUcation  of  the  foregoing  provisions  to  the  procsedings 

of  a  coroner. 

Ik.  its.  Dntlei  of  eoroner  when  sheriff  to  a  p«rt7. 
in.  Afljr  oiM  of  tiM  coronon  may  ^et. 
174.  ^TMt  of  fhorlff  l|7  oovooor. 
118.  slionff;  how  oonflned. 

176.  PUco  of  conflnemeDt  to  bo  dooBiod  a  Jail. 

177.  Sheriff  how  admitted  to  jail  Ilhtrtiea;  liability  of  cotonor  for  eooape. 

178.  CSoroner  may  prooecute,  etc..  bond  for  liberties. 

179.  Datlea  of  coioner  where  aherlff  la  plaintiff. 

180.  Sach  prisoner  entitled  to  Jail  liberties,  etc. 

181.  £B«ape  of  such  priaooer. 

181a.  Datiea  of  county  trtiaavrer  In  Brie  county. 

1  1T2.  I>«tle«  off  (eovoiier  ^vben  •berlfT  !■  a  9m,rtT* 

In  an  action  or  special  pro<5&eding,  to  which  the  sherilf  of  a 
county  in  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  is  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  R.  S.  Ul,  S  84  (3  B.  8..  5th  ed.,  741 ;  2  £dm.  460). 

i  173,  Aajt  one  off  the  ooroners  ntay  act. 

A  mandate  in  a  ciyil  action  or  special  proceeding  which  iqust  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
most  be  directed  either  to  a  particular  coroner,  or  generally  to 
tlie  coroners  of  that  county,  where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  retnm  does  not  afPect 
the  others. 

Id.,  part  of  {  84.  and  i  86. 

f  174.  [Am'd,  1880.}     Arrest  of  MberllT  by  coroner. 

Where  a  mandate,  reauiriiig  the  arrest  of  the  sheriff  of  the 
coonty,  is  directed  to  a  coroner,  he  most  execute  th^  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar msndate  by  a  sheriff;  and  he  is  authorised  to  take  an  onder- 
taking  on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  S  86;  L.  1886.  ch.  648. 

i  ITV.  SlaerUf  I  bpw  oonflned* 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorised  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
Jail  of  the  county,  other  than  the  sheriff's  bouse,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail, 
u.,  i  87. 

1 176.  Plnee  of  eonflnement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the^ 
use  of  the  coroner;  and  each  proTision  of  law  relating  to  the  jail,/ 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff 
confined  therein. 

Id..  IS  88  and  89. 
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f  177.  rAm'd,  1880.1  Sberlff  how  admitted  to  Jail  liberties i 
liability  of  eoroner  for  eseaye. 

A  sheriff  so  arrested  most  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  lilce  case,  and  upon  executing  a  like  under- 
taking to  the  coroner,  aR  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441,  I  90;  L.  1886,  ch.  648. 

f  178.  [Am'd,  1886.]  Rlffbta  of  eoroael*  to  prosecute,  apon 
andertalclair* 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  all 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  under- 
taking t  iken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  f  91;  L.  1886,  ch.  648. 

i  179.  Duties  of  eoroner  frbere  sberlll  Is  plalatMF. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  Jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorieea  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 

Id.,  i  92,  aDd  part  of  %  93. 

i  180.  [Am'd»  1886.]  Saeb  prisoner  entitled  to  Jail  libe^ 
ties,  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  i  93,  and  S  94;  L.  1886.  ch.  648. 

S  131.  Bscape  of  sacb  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  Jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defen«a. 

id.,  I  flS. 

1 181-a.  [Added,  1902.]    Dvtles  of  covnty  treasarer  la  Krle 

coanty. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 

L.  1908.  ch.  67S    In  effect  April  14,    1902. 
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TITIiE  IV. 

Powers,  duties,  and  liabilities  of  an  incoming^  and  outgroinfir 
•heriif,  respectively,  touching  the  matteis  included  in 
this  chapter. 

S«>c.  182.  Certificate  to  be  furnished   to  new  HherlflT. 

183.  Powers  of  former  Kberiff;   wbeu  to  ceaKe. 

184.  Jail.    protreHK.   etc.,    to  be   delirered   to  new   aherllT. 
1S5.  Former   sberlflT   to   execute   Instrument. 

186.  Former  sberlflT   to  execute  certain    procesB. 

187.  Certaio  ordem  to  be  dellverd  to  and  returned  bj  new  aberilf. 

188.  Dellverj   of   prlsonen.    procesi*.   etc.,    how   enforce*!. 

189.  Under-sberiflT.    etc..    when    tu   comply    with    foregoing   provisions. 

H  18S-180.  [Repealed  by  L.  1909,  ch.  16.     See  CoiiBolidated 
Laws,  tit.    County  Law,  fi  195.] 

SI 
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CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      I.  -The  Court  of  AppoAli. 

I'lTliK    II.— The  Soprene  Cooit. 

TITLE  III.    The  Court  of  CUIni. 

TITUS  IT.-Tho  Gtty  Court  of  tho  GItj  of  Iow-r«k« 

TITLE     y.-Tho  County  Courts. 

TITLE  L 
The  court  of  appeals. 

Article  1.  Jarlediction.   and    mode   of   ezerciulDg   the   eame;    gonorul    pomu: 
terms   and   sittings. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter;  publication  and  dlatrlbotlon  of  the  ropoita. 

ARTICLES  FIRST.      , 

JurisdictioTij  and  mode  of  exercising  the  same  general  powen ; 

terms  and  sittings. 

Sec.  100.  The  Jurisdiction  of  the  court  of  appeals  in  civil  acUoDs. 

101.  Limitations,   exceptions  and   conditions. 

102.  I  Repealed.] 

103.  Court  may  make  rules. 

104.  Remittitur:    when  judgment   absolute   to  be   rendered,   and   proceed- 

ings thereupon. 
106.  Second    and    subsequent    appeals. 

106.  Times  and  places  of  holding  terms. 

107.  Ckmrt  may  be  held  in  any  building;   adjournments. 

108.  Officers  to  be  appointed  by  court. 

9  190.  [Am*d,  1895.]  The  Jurisdiction  of  the  court  of  aip- 
pealM  in  civil  actions. 

The  court  of  appeals  has  exclusiye  jurisdiction  to  reyiew  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  nlnety-tive,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  notions  and  proceedings,  l)e  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  appellate  oivi- 
sion  of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedings, 
and  from  orders  granting  new  trials  on  exceptions,  where  the  ap- 

Eellants  stipnlate  that  upon  affirmance,  judgment  absolute  shall 
e  rendered  against  them.   (See  §  194.)  ' 

2.  Vppeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  the 
appellate  divifiion  allows  the  same,  and  certifies  that  one  or  more 
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questions  of  law  have  ftiiaen  which,  in' its  opinion,  ought  to  be  re- 
viewed by  thir  court  of  appeals,  in  which  ct«e  the  appeal  brings 
up  for  reriew  the  questien  or  qm^tions  to  certified,  and  no  other; 
aocl  the  court  of  appeals  shall  certify  to  the  appellate  diviaioa  iU 
determination  upon  auch  queations* 
Co.  Pioc.,  S  11,  and  L.  1806,  cb.  §«•. 

i   XBX.    [Ain*d,    IHM,    ISfMi,    188«,    lOOO.]      UmttmUimmt    ex- 
ceptions and  condltlotia* 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
oufht  to  be  reviewed  by  the  court  of  appeals.    (See  §  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
m  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
upon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
18  unanimous,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  BO  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  §  791,  subd.  12;  §  1310.) 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tioDa  of  law. 

4,  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to  sus- 
Uin  a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  §  1337.) 

L.  1895,  eta.  916 ;  L.  1896,  ch.  559;  L.  1898.  cb.  674;  L.  1900,  ch.  592.  In  effect  Sept.  1,  IWa 

9  i»a.  [Repealed  Jan.  1,  ISm,    L.  1895,  ch.  94G.] 

i  193.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit   Judiciary  Law,  §§  51,  53.] 

{  104.  Renilttltiii*t  ivben  Judfirment  nbiiolate  to  be  ren- 
dered, au«l  proceed  I  narM  therein^on. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Uixm  an  ap- 
peal from  an  order  granting  a  now  trial,  on  tx  case  or  cxocp- 
tions,  if  the  court  of  app«»als  detorniincs  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judj;nuMit 
absolute  upon  the  right  of  the  appellant;  and  after  its  jiidu'- 
nient  has  been  reniitteil  to  the  court  lielow,  an  assessment 
of  Uainag(*s,  or  any  other  proeeedinp,  re<iuisite  to  render  the 
judgment  effectual,  may  be  had  in  the  latter  court. 

CtK  Proc..  parU  of  IS  II  and   12. 
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I    105.   Second    nnd    MnbNe4iu<*itt   appeals. 

Upon  u  Kocoiul  nnd  ouch  Mubs(M]ueiit  appeal,  ineliiding  a  case 
when*  a  foniu*!'  aippeul  has  bwn  dismissed  for  a  defect  or  ir- 
re^ularity,  the  time  of  iiiiuK  the  return,  apon  the  first  appeal, 
determines  the  phue  of  the  cause  upon  the  calendar. 

Itl.,    part  of  I   in.       Sw   p<ist,    ff   789-793. 

fl  19<S-198.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidaiwl 
Laws,  tit.    Judiciary  Law,  §|  54,  57.J 
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ARTICliB    SBCOMD. 

The  clerk  of  the  court, 

Sm.  ]dO.  Clerk  of  the  court  of  a|)|M*fl]M  to  frive  txnid;   rooms  for  bis  office. 
2CHI.  To    appoint    a    deputy.      Powers    of    deputy. 

201.  May  employ   aHMlntantM   in   hlH   offltx*.      H|)erlal   deputy. 

202.  Clerks  for  Judges  of  the  court  of  appeals. 
:!( *l.  OtfleeM  f«>r  Judge  of  the  court  of  appeal8. 
l'o4  2i)S.   [Repeale«l.l 

H  ifM>.202.  [Repealed  by  L.   1000,  oh.  35.     See  Con-solidatiMl 
Laws,  tit.    .Tiidic-iary  Law,  §S  58,  iS2,  25ri-2."i0,  2«2;  Piil)Iie  Build 
iii;.'s  I^w.   J  3.] 

I  a©s.  [Repealed  by  Ij.  1000,  obs.  10  and  35.    Soe  Consolidated 
Laws,  tits.  County  Law,  «  12,  Judiciary  Law,  §  55. 

II  204-208.  [Repealed;  Laws  1804,  ch.  135.] 
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ARTICIiB    THIRJD. 

The  State  reporter;  publication  and  distribution  of  the  reports, 

Soc.  209.  State   reporter   Is   I  lie   reixirlrr   of   the   oourt  ot  appeals. 

210.  Ills  (Inty. 

211.  Ii»'iH>rt('r    not    to    be    tntcri'stetl    iu    pubUcallon ;    cuutracts   for    pnb> 

licatlim. 

212.  CopyrlKht   of   roiM)rts. 

2i:j.   SiHTetary    of   Stale    to   dlstrtlmte   reiMirtP. 

214.  rnri'portJMl    (le<*isi(>iis,    eio..     to    Ik»    iU4ivercHl    by    reporter    to    auc- 

215.  Opinions,   etc.,    not   to  b*   delivered,   exit»pt,   etc. 
21 U.  Certain   opinions   to   be   dcpiiHitetl   Willi   elurk. 

XI  20»-2ll.   (Urpoalocl  bv   L.   VMM),  ch.  35.     See   Consolidated 
Luws.  tit.    Jtuliciary  Law,  U  <i<->-<>l.  -4»>,  4:U,  4:ia.J 

I  212.   [R(M)onl(Ml  by  L.  1000,  cbs.  23  and  3.*).     See  Con-soHdatcd 
Laws,  tits.    Lxi'ciitivi"  Law,  H  .'il,  Judiciary   Law,  §  4{i5.] 

8  2i:i.   [Roi)oalod  by  L.  1909,  vh.  23.     Set-  CoDsolidatt^d  Law.s 
tit.  E.xocntive  Law,  §  32.J 

SS  2lt-2l«.   [KcpeabHl   by   L.   ISK)*),   ch.   35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,   §§  25<>,,432,  434. J 
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TZTIiE  II. 

The  supreme  oouH,  inoludins:  special  and  trial  terms. , 

Article  1.  Juriisdietlon  and  powr.rs;  dettjpiatlpn  of  termt;  dlstrtbatlon  of 
liutflnesw  amoo|;  the  terms  aikI  JU(U>O0»  atteadauU  uyoo  the  9U' 
tlnirs;  miscellaneous  provisions. 

2.  The  aapreme  oourt   report ei. 

3.  Stenographers. 

ARTICLIS  FIRST. 

JifrMftctiim  and  powers;  duignation  of  terms;  distribution  of 
business  among  the  terms  ana  judges ;  attendants  upon  the  sit' 

vums  provisions. 


^ 


ousinesv  uwavng  ine  lerms  ana  jia 
tings;  rndsceUaneous provisions. 


Sec.  217.  (ieiieral    jaritMllctitfii   of    supreme    court. 

218.  Supreme    court    luiiy    cltungc    pitti'f>    uf    trial    of    actionn    pcndiivg    in 

"ther    cMurtK. 
2l0.  Judicial   departments. 

'i^K  JuriNdic'tidii    of    upiK'Uati*   dirlNlnn    aud    powers   of   Justi<*o»    thereof. 
2^1.  CLerkH.   attendantK  j^(d  Hteuograplierb. 
222.  iJovernor   may    revo^o    «IcKlgiiatU»n. 

233.  I>eNignatl(>n,    etc.,    to    bo    hied    with    Kocretary    ol    State. 
224.    [iiet)ealed.J 

22;i.  Time»   aud  places   of  holdiu^  tenu^  of  appcUale  dlvUlon;   bow   afi 
(ipliitiil. 

226.  Ajipointiuent   to   be   publiHhed. 

227.  r Repealed.  J 

229.   U'heu   a«tsoi-late   jukdico   to   pre«tdo. 

229.   Hearing   of  appeals   >vUeu   t)tle   \o   piihlle   office  Is   Involyetl. 

2'JO.   N'limher  of  Justlc-es  iieceMHary   for  a  d^-clMiDii. 

231.  KearKument,    etc..    when   cause   to   be  heard   in   another   department. 

232,  Apwilntments  of   tprm.s   of   the   supreme   court. 
23d.  I.*ablieation   of   appointments. 

234.  OoTernor  may   appoint   extraordinary   terms;   JuHtices  to  hold   them. 
2^.  IVvwora  of   luatlcea  of  the  snpronie  court. 

2.30.   [RepeakHl.J 

237.  Govenior    to   deslfpiate   JusUceH    to   bold   courts   In   certain   cases. 

23A.  Place  of  holding  ib^  terniH. 

239.  Trial   of   action   at   chamlx'ra   after   ndjounimoijt   of   special    term. 

240.  [Repea]e<l.J 

241.  What   Judge*   may   perform   duties  of  ju8tice  at  chambers. 

242.  (UDcers    rM°Iccd    to    attend    «    tt^rm    of    the    appellate    divisJon; 

sDerlff's   duty. 
245.  Tees  of  such  officers ;  how  j)ald. 

i  21T.   General  Jtirindlctlon  of  naprf  me  ponrt. 

The  general  jurisdiction  in  law  and  equity,  which  the  snprome 
fourt  of  the  St4t«*  passesses,  umjor  the  proyisions  of  the  coDBti- 
tiitbn.  includes  all  nie  jurisdiction,  which  was  pos.scKsod  and  ex- 
ertisefl  by  the  supreme  court  of  the  coli'qj-  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
Jnly,  1V76;  wjth  the  exceptions,  additions,  and  limitations^  cre- 
ated and  imposed  by  the  cohstittition  and  laws  of  the  State.  Snb- 
jwt  to  those  exceptions  an^  li|nitations.  the  supreme  court  of 
the  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
tod  exercises  the  same  in  like  manner. 

1  R.  S.  173,  S  36;  id.  IOC,  5  1;  and  U  1847,  ch.  280,   §  16. 

I  218.  [Am'd,  1895.]  Supreai*  court  aiay  •hanflre  plaoe  of 
trial  Qf  «cUo|ia  p^^i^i^g  in  otbisr  courts. 

Tl^e  supreme  oourt,  ppon  the  application  of  either  party,  may, 
and,  in  a  proi^er  case,  must  make  an  order,  directing  that  an 
Bsue  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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l>roine  court  in  niiotlu»r  county,  on  such  Icrnus  and  un<Ior  sucli 
rcKulHtions  as  it  doomH  just;  and  lherouiM>U'  the  issue  must  Ik* 
tried  accordingly.  After  tht»  trial,  the  <-lerk  of  the  county,  in 
whicli  it  has  taken  phicc,  nuist  certify  the  minutes  therp«>f ;  wliich 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pendinjr.  The  subsequent  proceeilin>?K  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  luid  been 
tried  therein. 
L.    ISOo,    vh.    940. 

I  aiJi.  [Uepealcd  by  L.  11)00,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  70. J 

S   220.    fAm*«l,      18»ff,      11MM).|     JuriNfli«»Hon      of      Appellate 
UivlHlon    and    po^erM    of    JaMtlceit    thereof. 

No  justice  of  the  appellate  division  shall  exen-isi*  any  of  the 
powers  of  a  justice  of  the  suiuenie  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaininjt  to  the  appellate  division 
or  to  the  hearinj;  and  decisiiui  of  motions  submitted  by  coiis<M»t 
of  counsel.*  From  and  after  the  last  (lay  of  December,  e'lizh- 
teen  hundred  and  ninety-five,  the  appellali*  division  shall  hav«» 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  pen- 
era!  terms,  and  by  tlu'  general  terms  of  the  c«mrt  of  coninioi! 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

AmM  by  t..  1900,  <'li.  0.-).  AIko  partly  repc'iiUHl  by  L.  1900,  ch.^  35.  See 
ron«oll<lutiHl  Ijiws,  tit.  JiKllrlary  Liiw.  |fi  71.  72.  77.  81.  H2.  85.  00.  See 
n(»te  'Ml   ut  notoH   uf  Hcmrd   of   Statutory  CoiiMollflullon  at  ciirt  of  codo. 

fl  221-22.'t.  fReponled  bv  L.  IJVyO,  ch.  3.5.  See  Consolidated 
Laws,  tit.  .Judiciary  Law,  '§§  72-7;?,  101,  W?,  109,  111,  2G7,  26S, 
270,  271,  :?07,  n47.] 

I  224.   [Repealed  .Tan.   1,  1890;  L.   1895,   ch.  944),   §  2.1 

5  235.  [Repealed  liy  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   .Tmliciary   Law,    §   78.] 

5  22«.  [Repealed  by  L.  1909.  chs.  23,  35  and  58.  See  Consoli- 
dated Laws.  tits.  Executive  Law,  $  33,  Judiciary  Law,  §  79, 
State  Finance   Law,  §  4<).] 

8  227.   I  Repealed  Tan.  1,  1890;  L.  1895,  ch.  940.] 

S  iv^y..  I  Repealed  by  L.  1909,  ch.  rV).  See  Consolidated  Laws, 
t!t.     Judi<  iary    T-.aw.    ^    SO.l 

S  .2».  f  \«lcl<Ml,  I.HINt,  lAOn.l  n<*nrlnfi:  of  appenln  'vrlieB 
titl«*   to    iiiiblir   ollloo  Im   Involved. 

An  appeal  from  a  judptnent  or  decre<'  in  any  rase  in  whicli  the 
<iuesti«ui  of  tliu  title  1o  a  public  office  is  directly  or  eollnterally 
at  issue  or  in  anv  manner  involved,  may  be  placed  nn  the  calendar 
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and  noticed  'for  hoarinp  on  niiy  day  in  the  appellato  division  of 
the  supreme  i*oart,  in  the  first  department,  or  in  the  court  of  ap- 
peak<,  and  Hhall  be  heard  on  said  day. 

U  IK96.  ch.  560.  Amendod  bf  }..  lOOO,  ch.  (J.">.  Also  partly  rvinnikMl  by 
L.  1909.  oh.  35.  Sen  C<««ioIidatecl  Lawn,  tit.  Jiidlclnry  l.nw,  |  14K.  He4> 
note  34   of  ootes  ot  Board  of  Statutory  Consolidation   at  end  of  code. 

I  230.  [Repealed  by  L,  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  81.] 

f  231.  (Am*d,  1895,  lOOO.]  RearRrnment,  et  cetern,  when 
eanae  to  be  heard  tn  another  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
c|uali&€>d  to  hear  the  appeal  are  equally  divided,  the  con  if  must 
direct  the  same  to  he  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  departmejif 
comes  on  for  ar^meut,  and  the  justice  before  whom  the  f»ct'on 
was  tried  or  who  f^ranted  the  order  appealed  from,  is  a  member 
of  such  appellate  division,  the  appellant  may  make  an  applica- 
tion to  such  appellate  division  for,  and  tne  court  may  Kraut,  an 
ttfder  directing  that  such  appeal  be  sent  to  an  adjoiuinc  depart- 
ment to  be  specified  in  the  order,  to  be  there  heard  and 
determined. 

L.    1895,   Oh.    94«;    U    1900,   ch.   209.     In   efToi-t  Sopt.    1.    1900. 

f  232.  [Repealed  by  L.  1909.  ch.  3.5.  See  Consolidated  I^aws, 
tit.  Judiciary   Law,    §§   28,  29,   84,   96,  HR-loC).] 

f  283.  [Repealed  by  L.  1909,  chs.  2.3,  80  and  58.  See  (Con- 
solidated Laws,  tits.  Executive  Law,  §  H.3,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  40.] 

f  234.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law.  §§  79,  153.] 

f  235.  [Ani'd,  lSO.n,  lOOO,  1009.]  PoTrem  of  Jniiticen  of 
the   anpreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  .supreme  court  for  the  whole  or  any  portion  of 
the  term;  and  to  act  upon  any  business,  which  repularly  couies 
before  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particilar  a<tion  or  spe<'ial 
proceeding.  F^ach  justice  must,  at  all  reasonable  times,  wln^n  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L.  1895.  rh.  940:  L.  1000.  rli.  .TS4.  AmondiHl  hv  1..  lOOft.  ch.  Or..  Also 
partly  repeale<l  by  L.  1909.  ch.  .Vi.  S*^**  ronsoll.latiMl  T.jiws.  tit.  .Tiirliolary 
Law,  I  155.  8<>e  note  35  of  notes  of  Bonrd  of  .StJitntnry  ronsolidution  at 
end   of  code. 

f  236.   [Repealed  Jan.  1,   1S96:  L.  18fr).  ch.  946.] 

if  237-238.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §S  86,  152.] 
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§§  23^-43  APPELLAUE  PIVISiON,  c 3, t,  Ji,  •.  1 

S  2au.  (Anrd,  ItNm.i  Trial  of  aoMon  a(  clui«ilier«  after 
ndjoartituent    o^   H|»e(*lal    term. 

An  actioii  triable  by  tho  »>ui>rtMue  vourt^  without  a  jury,  whicU 
was  u{)ou  Uie  calomlar  t)t'  thi>  U>rtii  before  it  wau  adjuuru('<l  us 
IirovicU'4l  iu  st'ctioii  one  hundred  and  forty-ei^ht  of  judiciary  law, 
nitiy  be  tried  at  a  term  mi  adjourned,  and  held  at  cbauiberB,  by 
consent  of  both  partifs,   but  not  otherwise. 

<Vi.    Vvw.,   part   of    |    K4.    AiMmUtl   by   U    IWtO,   vU.    OB.    Alfta   p«r)iy   re- 

|K>uIPil  by  L.  loot),  eh.  35.  St>(>  CoiiKulidiiUHl  l4|W8,  tit.  Jv^lrifiri'  Law, 
ii  us,  27U.  mil.  404.  S(v  iiute  3U  of  notes  of  Board  of  Statutory  Coo- 
8cili<lali<m   at  did  of  immIo. 

I  240.  [Ropcalwl  Jan.  1,  imO\  Jm  1«»5,  ch.  046.] 

S  241.  [Added,  11)10.1  What  Jaclffoa  mar  perforan  duti«« 
of   Jnntiees    at    ehamber«, 

A  county  judge  within  his  county  poBses»es,  nud  upon  proper 
application  njust  excrciKe,  thi*  power  conferred  by  law  iu  j^cneral 
laui^uaxe  uih>u  an  ollicer  authori2i4M»  to  perfurnt  the  duties  of  a 
justice  of  the  supreme  court  ut  chambers  or  out  of  court. 

Added  by  L.   1910.   ell.  575.     In  rffect  June  83.  1910, 

TIiIk  srciion  takv»  tu^  phic4*  of  thn  snioc  section  whkh  ysM  ri'|M*a]«4  by 
Judlciury   L&v    tL.   lUOU,   cti.    35),    |   800, 


c3,t.2,a.2       SUPREMlS   COURT   REPORTEH.  §|  244-50 


The  iiupreme  court  reporter. 

Sec.  244.  Meeting   for   appointment. 

245.  Special    meeting   for    aiipointmuiit    or    i^t'iuotal. 

24i*.  Duties    of   re|)orter;    upintonM    to    be    fnnilHhoit. 

247.  Publication    of    reportM;      fontrufts    llu'ivfor. 

MB.  FapttK  ftfid  aiAnUntu   to  be   ftifnlsheu   to   tlie   reporter. 

249.  CoiiyriKlu ;   dlKirlbutiou   hf   Hecretary  of  state. 

250.  Salary    and   expense:}. 

H  244-2248.   [Repealed   by   L.   IIXK),   qh,  'Ao,     Sio  Coiisolklated 
Uws,  tit.    Judiciary  Law,   §§  90-92,  li(i4,  4:57-443.] 

I  249.   [R<»pealed  by  L.  1909.  chs.  23  and  3o.     See  (Nin.solidatc'd 
Laws,  tits.   Executive  Law,  fj  31-32,  Jtidiciary  Law,   9  444. J 

I  250.   [Repealed  b.t  L.  1909.  cb.  35.     See  CuUHulidated  Laws, 
tit.  Judiciary  Law,  f  445. J 
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§S  251-(;'2  STENOGRAPHERS.  c.3,  t.2,a.3 


article:  third. 

Stenographers. 

S^-e.  2.'»l.  StiMiograplicrs. 
252-2.~:(.    f  UciM'Hlefl.  1 
2ri4.   SteiioKruphers    In    KiiiKS   comity. 
2.*i.*i.    1 1  1m    assistant. 
2ri(t.   SteiioKrapIifis  in   nthcr  couutii'H  of  socond  Judicial  district  and  also 

In    tlH>    ninth    Judicial    diHtrlct. 
2r»7.   Their   salaries ;    Imw   paid. 

25S.   St<nH>Kniphers    li»r    crtain    JudWMal    dlstrlrtH. 
259.  Tiielr  sularii's:    how   paid. 
26P.  Tln'ir  expenses;    liow   paid. 
201.    [Itep(>aled.J 
2G2.  Tem|M>r.«r.v    stenoirniplMT. 

f  2ni.   [Am*<1,  1N05.]      Stenoflrraphers. 

If  the  justice  presiding  re<niires  ji  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenograpbu*  noten,  he  may  moke  an 
order,  directing  one-half  of  the  stenographer'n  fees  therefor,  to  b«» 
paid  by  each  of  the  parties  to  the  action  or  si>ecial  proceeding,  at 
the  rate  of  ten  Vents  for  each  folio  so  written  out,  and  may  en- 
fiH'ce  payment  thereof.  Any  su<'h  copy  shall  he  accessible  to. 
and  may  be  examined  by.  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  aide,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    ISft."!.    ch.    940, 

I  252.   [RcpojUed  Jan.  1,  18.%;  L.  lSOr>.  ch.  040.] 

S  253.   fR(>poaled  Jan.  1,  ISIX^,;  L.  1895,  ch.  040.] 

M  2.-;4.2<to.  I  Repealed  by  L.  1909,  ch.  X\  See  Consolidated 
Laws,   tit.    Judiciary   Law.  §§   l«;i.   ir^,  309,  811>-;n4,  310.] 

S  2«1.   fR(.p,>nU.d  J>in.  1,  1891;  Laws  1890.  ch.  420.] 

I  2«2.  fUeijealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws. 
tit.    Judiciary  Law.  H  102,  1(S.] 
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c^  1 1 2,  a,  1  APPELLATE  DI VIS iON.  § |  230*38 

and  noticed  for  hearing  on  any  day  in  tlie  appellato  division  of 
the  Mipreme  court,  in  the  first  (iepartniont,  or  in  the  court  of  ap- 
pe«i«,  aod  shall  be  heard  on  said  day. 

I*  IS96,  ch.  5©0.  AmeivlP*!  b^  L.  11)00.  ch.  U.i.  Also  partly  roiH^aliKl  by 
L.  l!Hi9.  cb.  35.  8eo  Conaolldated  l^ws.  tit.  Jiidlcinry  Law,  f  148.  8e<> 
»te  34  of  Dotes  of  Board  of  Statutory  CoDfloUdation   at  ond  of  code. 

!  230.  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws, 
til  Judiciary   Law,  S  81.] 

I  231.  f.\m*d,  1805,  lOOO.I  Rearmament,  et  cetera,  when 
^■■•e  to  be  beard  tn  another  department. 

Where  in  any  case  four  justices" of  the  appellate  division  in  any 
•'('pwtment  are  not  qualified  to  sit  therein,  or  whore  the  jiislires 
'ipaiified  to  hear  the  appeal  are  equally  divided,  the  couit  must 
<!irect  the  Rame  to  be  sent  to  another  department  to  be  specihod 
in  the  order  to  l)e  there  heard  and  determined.  Where  in  any 
'•2!^  when  an  appeal  to  the  appellate  division  of  any  de|»artme!it 
f 'ffles  on  for  arjrunient,  and  the  justice  l^efore  whom  the  .net 'on 
*"«»  tried  or  who  granted  the  order  api)ealed  from,  is  a  member 
'^  »wh  appellate  diviftion,  the  appellant  may  make  an  appliea- 
ti^m  to  such  appellate  division  for,  and  tne  court  may  grant,  an 
■•f'i^r  directinK  that  such  apneal  be  sent  to  an  adjoinin.tr  depart- 
ment to  be  specified  in  the  order,  to  be  there  heard  and 
•lHHinined. 

L.  l.<»o.  Ph.   a4<5;   L.    1900,   ch.   200.     In  effci't   Sopt.    1.    1000. 

I  232.  [Repealed  by  L.  1909,  ch.  .^'>.  See  Consolidated  Laws, 
ut.  Judiciary   Law,    §§28,  29,   84,   96,  14g-150.J 

\  238.  [Repealed  by  L.  1909.  chs.  23,  35  and  58.  See  (^on- 
J'li<itted  Laws.  tits.  Executive  Law,  $  33,  Judiciary  Law,  §  151, 
•*fafe  Finance  Law,  §  4(>.] 

«»4.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
ttJndiciary  Law,  §§  79,  153.] 

I  23S.  TAm'd,  1S05,  lOOO,  1009.]  PoTrem  of  Jniitlceii  of 
«■*  aapreme  conrt. 


^ 


^ny  jnsrtice  of  the  supreme  court  has  power  to  hold  a  special  or 
«^I  term  of  the  supreme  court  for  the  whole  or  any  pcntion  of 
^  rprnj;  and  to  act  upon  any  business,  which  re^\ilarly  coinos 
■*^'»rp  the  term  in  which  he  is  sittinp,  excei)t  where  he  is  por- 
■■^ny  di-wjualified  from  sitting;,  in  a  pai'tic'il.n*  a<tion  or  sixmI.-iI 
^^■^^hnfs.  Karh  justice  must,  at  all  reasonahh*  tinios.  when  not 
*?a?ed  in  holdins'  court,  transact  such  judicial  husuKws  as  may 
K  done  out  of  court. 

L.  is»r».  ch.  04*5:  L.  1000,  ch.  .184.  Amond^Hl  Iiy  T,.  1000.  ch.  d.'.  Also 
teT.T  rfpfaied  by  U  1000,  ch.  .15.  R«»e  roii.s«)li<l.itf'«l  I.mws.  tit.  .Tiiflioi:\ry 
■*•  I  l-Vi.  Soe  note  35  of  notOK  of  Board  of  Statutory  Consolidation  at 
•*  **  code. 

Mas.  [Repealed   Jan.  1,   1896:   L.  1895,  ch.  946.] 

M  2S7.23A.  [Repealed  by  L.  1900.  ch.  35.  See  Consolidated 
«»s,  tit.  Judiciary  Law.  §§  86.  152.] 


I  264  BOARn  OF  CI^AIM?.  e.  3,  t.  3 

a  oominis.«{ion(M'  shall  not  hold  any  other  olUco  or  priblio  trust  nor 
serve  as  a  nieniher  of  aii^  political  I'oiiunittee.  Two  commis- 
sioners shall  constitute  a  quorum  for  the  transaction  of  business. 
One  of  the  connnissioners  }«ele<*tc'l  frrnn  the  members  of  tlie  bar, 
when  desijjnated  by  the  governor  in^  writing  filed  in  the  office  of 
the  secret  a  ly  of  state,  sliall  be  chairman  of  the  board  to  serve 
until  a  new  designation  «haH  be  made.  Said  judges  now 
serving  and  constituted  as  commissioners  as  aforesaid,  shall  for 
their  services  rendered  dhring:  nnid  ^Ixty  days  H»ceiTe  com- 
pensation-at  the  rate  of  five  hundred  dollars  per  month.  Ex- 
cei>t  as  licrein  otherwise  provided,  the  commissioners  appointed 
under  this  section  shall  have  jurisdiction  to  hear  arid  determine 
all  matters  pending  in  thi»  board  of  claims  at  the  time  tlu^  shall 
take  ojllce,  and  all  matters  pending  in  the  court  of  claims  at 
the  time  when  this  section,  as  amendeil  takes  effect,  shall  be 
heard  and  determined  by  the  board  of  claims.  Whenever  in  this 
act  or  in  any  other  statute  reference  is  made  to  the  court  of 
claims  or  any  officer  thereof,  the  same  shall  be  de<'med  to  ref«  r 
to  and  mean  the  board  of  claims  or  an  ollicer  theret>f.  hut  the 
l>oard  of  claims  shall  not  be  or  be  decmcHl  a  court  of  record.  All 
provisions  of  this  article  applicable  to  the  court  of  claitns.  its 
jurisdiction  and  jirocedure,  shall  hereafter  apply  to  said  board, 
prescribe  its  jurisdiction  ami  govern  its  procedure,  except  tliat  the 
determination  of  the  bc-ard  upon  a  claim  sluiU  be  and  be  known 
as  a  tletermination  instead  of  a  jndgnienl.  but  it  shall  have  trie 
sauie  force  an<l  eff(«ct  and  be  subjected  to  the  sanio  procedure  as 
provided  in  this  article  for  a  judgnu  nt. 

L.  1004,  cU.   10;  L.   IJKM*,,  vli.   01)2;   L.   1011,  ch.  S.-O.   In  otTect  .Tiily  31.    1911. 

S  264.   [Am'd,  lOOS^  194)0.  lUOH,  1012.}     JaM»aietlon. 

The  board  of  claims  p<»ssesses  all  of  the  jwwers  and  jurisdic- 
tion of  the  former  coui't  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  agaitl^t  the  state,  iucltidiJtg  a  claim 
of  an  exMMilor  or  flibulnistrntnr  of  a  de<MMlcnt  who  left  hitii  or 
lier  surviving  a  husband,  wife  or  next  of  kin,  for  damaged  for  a 
wr<mgful  act,  ueghM't  or  defatilt,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  bare  accniod 
within  two  years  before  the  filing  of  such  claim  and  the  stale 
hen-bv  consents,  in  all  such  clalius.  to  have  its  liability  detot-- 
mine<l.  It  may  also  hear  and  determiuo  any  claim  on  the  part 
of  the  state  against  th<»  claimant,  or  against'  his  assignor  at  thf* 
time  of  the  assignment;  and  must  rcmler  judgment  for  sh»'h 
sum  as  should  be  paid  by  or  to  the  state.  T?ut  the  board  has  no 
jurisdiction  of  a  claim  stibmitled  by  law  to  any  other  tribntial 
or  otllcer  for  audit  or  <leterminntinn  exc(»i)t  where  the  claim  Is 
founded  ni)on  express  contra<'t  and  such  claim,  or  some  pnrt 
tlior(M»f,  has  been  rejcM'fcvl  by  such  tril^nn.al  or  officer.  In  tio 
case  shall  any  liability  be  implied  agjiiust  the  state,  and  no 
award  shall  be  made  on  any  claim  ag:nn*;t  the  state  except  tipoti 
such  legal  evidence  as  would  establish  liability  apraihst  ati  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintain<Ml 
against  the  state  unless  the  claimant  shall  within  six  tnonths 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clork 
oL  ine  uoara  of  claims  and  with  the  attorney-general  a  trritton 
notice  of  intention  to  file  a  claim  against  the  state,  sttltltig  the 
time  when,  and  the*  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verifieU 
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c  3,  t.  3  BOARD  OF  CLAIMS  il  26.5-67 

by  the  claimant  before  an  officer  authorized  to  adminiRter  oaths. 
The  attorney-Reneral  may  require  any  perKon  filiii^  such  a  notice 
of  claim  for  any  cause  whatever  agaiii-st  the  state  to  lie  sworn 
before  bim  or  one  ot  bis  deputies  de^ii^nattid  by;  bim  fur  that 
purpose  within  the  county  of  the  claiuiaiit  k  riNsideuce,  relating 
to  0uch  claim,  and  when  no  sworn,  to  answer  orally  as  to  any 
facts  relatire  to  the  justness  of  ^ucb  claim.  \riilfiU  false  swear- 
ing before  the  attorney*general  or  deputy  attorney -general  is 
perjury  and  puni8hable  as  such.  Provided  further,  that  nothing 
hereio  contained  shall  be  construed  to  allow  the  board  to  hear  any 
claim  which  as  between  citizens  of  the*  atate  would  be  barred  by 
lapse  of  time  or  of  any  claim  heretofore  accrued  aud  of  which  the 
said  court  or  board  has  bad  jurisdiction  aud  which  was  barred  by 
lapse  of  time  at  the  date  when  this  section,  as  nmeudod,  tuki*s 
effect.  Provided  further,  that  the  board  »iui\\  have  jurisdiction, 
and  may  hear  and  determine  all  claims  accrued  and  acfunlly  iilod 
at  any  time  prior  to  the  time  that  this  section,  as  amended,  takes 
effect,  and  filed  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  tile  was  given,  as  requiKcd  by  this 
section,  if  such  claims  when  filed  were  not  barred  hp'  lai>Hc  oT  time 
and  the  court  or  board  bad  jurisdiction  and  aiUhorU^'  to  hear  and 
determine  the  same  except  for  the  lack  of  such  notice;  and  such 
jurisdiction  shall  attach  without  refiling  or  previous  notice. 

Aa'd   by    L.    101  >r>.    ch.    37(i;    |#.    I'JOU,    ch.    0^^;   U    1JU8.    ch.    &1U;    L.    11)12. 
Xl^545.  in  effect  Sept.  1.  I'Ji;:. 


f  2Q6.    lAm'il,   12>00f   lOOa,  1011.]      Omcers. 

Tlie  board  of  claims  shall  appoint,  and  may  at  pleasure  remove 
a  clerk,  a  deputy  clerk,  and  a  Htenojfnipher  aud  they  Mhall  per- 
form snch  duties  as  the  board  may  prescribe.  Hefore  entering 
np«>n  the  duties  of  his  office,  the  clerk  shaH  nntke  and  file  in  t\\v 
otflce  of  the  comptroller,  a  Imnd  for  the  faithful  porfonnance  of 
his  duties  in  an  amount  and  with  sullUient  sureties  t«)  be  ap- 
proved by  at  least  two  of  the  commissioners,  which  approval 
shall  be  indorsed  on  said  bond. 
U  1000,  cb.  602:  L.  I901>,  ch.  5S6:  L.  l6ll,  ch.  «w'^G,  In  effect  July  31,  1911. 

I  907.    %^tkl  of  eomrt. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
device  and  Inscription.  A  desrriptic)ii  of  such  seal,  with  an  im- 
pre8«?ion  thereof,  shall  be  filed  in  the  offiee  of  the  secretary  of 
rtate.  The  expenses  of  proenring  such  seal  shall  !>e  paid  out  of 
the  contingent  fund  of  the  court. 
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§   24i8.   lAm'd,    llMMt,    1011.]      SeMionM,    duty    of   ■taerllt. 

The  board  shall  hold  at  leafjt  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  board  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  capitol  in  Albany;  on 
the  third  Monday  of  February  at  the  city  of  Syracuse;  on  the 
fourth  Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Mon- 
day of  April  at  the  capitol  at  Albany;  on  the  fourth  Monday  of 
May  at  the  city  of  Rochester;  on  the  third  Monday  of  June  at 
the  city  of  Buffalo;  ou  the  fourth  Monday  of  September  at  the 
capitol  in  Albany;  on  the  fourth  Monday  of  November  at  the 
capitol  at  Albany,  and  it  may  also  hold  adjourned  or  special  ses- 
sions, at  such  other  times  and  pbues  in  the  state  as  it  may  de- 
termine. It  may  also  hold  a  session  and  take  testimony  where 
the  claimant  resides  or  where  the  claim  is  allf^ed  to  have  arisen, 
or  in  the  vicinity,  and  may  view  any  i)remises  affected  by  the 
proceedings,  and  in  case  of  any  appropriation  of  land  by  the 
stjite.  the  value  of  which  shall  exceed  five  hundred  dollars,  it 
shall  be  the  duty  of  the  board  to  vi(>w  the  premises  affected  by 
the  appro[)riation.  The  sheriff  of  any  county,  exeept  Albany, 
shall  furnish  for  the  use  of  the  board  suitable  rooms  in  the  court 
house  of  his  county  for  any  session  ordered  to  be  held  thereat 
and  the  sheriff  of  any  county  shall  if  required  attend  said 
session.  His  fees  for  attendance  shall  be  paid  out  of  the  con- 
tinj^ent  fund  of  the  board,  at  the  same  rate  as  for  attending  a 
term  of  the  supreme  court,  in  that  county. 
L.   1906,  ch.   002:   L.   1011,   ch.  S.IG,   In  effi-et  July  31,   1911. 

§   200.   fAmM    1001,   1000.]      Jailgrments. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  sijrned  and  certilicd  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  .shall  serve  a  certified 
coi)y  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-^'cncrnl.  If  tlio  claim  arises  in  a  case  where  the  stttte 
seeks  to  appropriate  or  has  approjjriatcd  land  for  a  public  use, 
the  judgment  shall  contain  a  descrii)tion  of  such  land.  A  tran- 
script of  a  jud^'ment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  tiled  and  docketed  in  the  clerk  s  office  of 
any  county:  and  upon  beinp  so  docketed  shall  become  and  be  a 
lieli  upon  the  i)roperty  of  the  claimant  iu  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judirnient  of  the  supreme  court.  A  final  judj?ment  against 
the  claimant  (ui  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involv(»d  in  the  controversy.  Interest 
shall  be  allowed  on  ea^h  jml^'ment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authori7,ed  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  therer)f  duly  certified  by  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney -general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state. 
and  a  release  and  waiver  by  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim. 
award,  verdict,  report,  decision  or  j\idgment  in  favor  of  safd 
claimant,  which  said  attorney   may  have  thereon  under  and  by 
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virtue  of  seotion  fonr  hnndrcd  and  spventy-five  of  the  judiciary 
law;  ami  where  damages  are  awarded  for  tlie  permaiieut  ap- 
propriation of  land  for  a  puhiie  use,  th<*re  shall  also  be  file<l 
with  the  comptroller,  a  satisfactory  abstract  of  title  and  certifi- 
cate of  search  as  to  incumbrances,  showiujcr  the  person  demajid- 
ing:  Mich  damages  to  be  legrally  entitled  thereto.  The  provisions 
of  this  section  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judjrmenta  paid  from  the  various  trust  funds  or  siukiuff 
funds  of  the  state,  which  funds  shall  be  entitled  to  interest 
until  the  twentieth  day  after  an  appropriation  is  available  tor 
the  reimbursemcut  thereof  or  until  payment,  if  payment  be 
sooner  made. 

Am'd   by   L.   1901.   oh.  440:   L.    1900.   ch.   65,    ft  3.     See   note  37  of  notes 
of    Board    of   Stfltutory   C'ousolidation   ftt   end   of   code. 

9  270.    [Am*fl    1I>0.%.1      Duty    of   attorney-grencral    and    sa- 
perintendent    of   public   ivorkfi. 

The  attorney-K<*noral  shall  represent  the  .state  in  all  proeeed- 
iujjs  relatin/ar  to  claims.  In  all  cases  of  canal  i*lainis  a  coi»y  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  re<iuired  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  ho 
may  require  in  subpoenaing  witnesses  and  preparing  the  <'ases 
or  trial.  The  attorney -genera  I  may  designate  a  clerk  in  hi^. 
office  to  assist  in  the  preparation  of  cases  for  trial  and  to  attend 
a  term  of  the  court.  And  no  claims  brought  against  the  state  (m 
account  of  the  canal  shall  be  settled  or  compromised  for  any 
amount  without  the  written  consent  thereto  by  the  superintend- 
ent of  public  works  or  bis  duly  authorized  representative.  . 
L.    1905.   ch.  370.      In   effect   May  4,    1903. 

§  271.  Record   of   proceedlnisrii;    report. 

The  court  shall  keep  a  record  of  its  proceedinprs.  and,  at  the- 
,*mmencement  of  each  session  of  the  leifislature.  and  at  sudi 
other  times  during;  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  Icprisljiture  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case, 

§   272.  Expense   of  procarlngr   teNtimony   on    oomminHion. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
elaimaut.  the  expen.se  thereof  including  the  f^es  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  tho 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

I  273.  Annnal  report   to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  ytntement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

f  274.   [Am*d   1000.]      CoKtH   not    to   l»e    taxed. 

Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed, 
n«r  shall  counsel  or  attorneys'  fees  be  allowed  by  the  court  to  any 
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t.)arty.  The  said  court  of  claims,  wheijcyer  the  appraised  ralne 
of  the  prcujises  appropriattd  shall  be  less  man  tvyo  hundred  dol- 
lars, shall  in  their  award  make  a  rpasouahle  allowauf^e  for  the 
expense  of  proeuriui;  the  abstract  of  title  and  c!ertifif^ate  of 
search  as  to  incunihranees,  which  the  statutes  require  sljall  W 
furnished  tlie  eompt roller  before  payinent  «>f  any  damages  which 
may  bo  awarded  for  the  permapen't  appropriation  of  land  or 
water. 

AmM   by    L.    1909.    cli.    05.    {   3.      Now   mgtter    is   L.    18S4,  ch.   336,    |   3. 
See  iiuic  lilii  of  uotcii  0^  puurd  of  3ttttutu£y  CousoUilatiuu  at  eud  oC  code. 

§  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  jndpment  of  ^h^ 
court  of  claims  to  the  appellate  division  of  ^he  supreme  court  of 
the  third  department.  The  appeal  from  a  judpmeut  may  be  taken 
upon  (piestiouB  of  law  or  of  fact,  or  both,  or  for  an  allejr^d  excess 
or  insuthcien<y  of  the  jud^rment.  Upon  such  hpimmiI,  the  court 
may  allirm,  reverse,  or  modify'  the  jiidKuicnt,  or  disun'HK  the  ap- 
peal, or  grant  a  new  trial.  'I  he  pr<»vjsionK  of  thi*  codp  relating 
to  appeals  in  the  supreine  court  apply,  so  far  as  practicable,  tu 
appi'als  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 

§  27<i.  Time   onfl   manlier   of  takluir  appeal. 

An  app<»al  must  bo  taken  within  thirty  days  after  tlie  entry 
an<l  service  of  the  «)rder,  or  the  service  by  the  clerk  of  n  certifiM 
copy  of  the  judgment,  by  serving  upon  tiie  clatmant  or  Ms  at- 
torney, or  upon  the  attorney -general,  and  upon  the  <lerk.  In  like 
nianner  as  m  the  supreme  court,  a  written  notice  to  the  effoet 
that  the  npp<'llant  appeals  from  the  order  or  from  the  judgment 
or  from  a  si)ecitied  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

g  277.  Case  pp»  M|i|)eai. 

With  the  uf^tice  of  appeal  from  a  judgment,  the  appelliint  Klinll 
serve  upon  the  adverse  party  a  <ase  containing  so  nuieh  of  the 
evidence  as  the  appellant  may  <leem  necessary  to-  present  the 
questions  raised  by  th(»  ap]>eai.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  respondent  may  propoK<>  and  serve  an}en<l- 
menls  thereto,  and  the  case  may  l>e  .settled  upon  live  days'  notice 
by  any  ju<lg(»  of  the  e<»nrt.  Notice  of  the  s(»ftlement  may  be 
served  by  either  i>arty.  within  ten  days  after  service  of  the' pro- 
posed a  mem  1  meats.  The  <ourt  or  a  judge  thereof  may  extontl 
the  time  for  serving  a  case  or  ainendmeutij. 

g  97l!».  Preference   on    nppealM* 

An  appeal  taken  after  the  caleiular  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attnrney-general  at  aisy  time  during  tne  then  cTirrent  term, 
and  brought  on  for  hearing  as  a  preferred  caiise  upon  a  notice 
of  fourteen  days. 

S  27;».  lAiuM,  15Hm,  1010,  Itlll.]  .«^a]ar>'  of  commiimlonerfi 
of   elainiN. 

Kach  eomnjissionor  of  claims  shall  receive  an  annagl  comiien- 
sation  at  the  rate  of  six  thousand  dollars,  payable  monthly,  and 
the  $um  of  fifteen  hundred   doUaru  auuuuUy,  but  uo  more,   oa 
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aecoont  of  personal  expenses  in  the  discharge  of  his  official  duties, 
and  to  be  payable  monthly. 

L.  1906,  ch.  fHI2;  L.  11»10.  cli.  0«4;  L.  1911,  ch.  8:.r>,   In  offoct  July  31,  1011. 

I  280.  lAni'cl,  18M>7,  1011.]  SalarieM  of  olBGerii  of  board  of 
cl«tm«. 

Each  officer  of  the  board  of  cU!m«  shall  receive  an  annual  sal- 
ary, payable  fhonthly,   and  other  compensation  as  follows: 

1.  The  clerk,  three  thon^nd  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  steuoprapher,  two  thousand  five  hundret)  dollars  and 
fire  <?ents  a  folio  for  copies  of  wjjiutcs  and  tc^stiuioqy  jTuriushed 
at  the  request  of  the  claimant. 

4.  The  clerk  or  deputy  clerk  and  stenog^rapher  shall  be  pafd 
thefr  actiia!  expenses  while  in  the  discharge  of  their  respective 
duties,  elsewhere  than  In  the  city  of  Albany  to  1h»  audited  by  the 
N>ard  and  paid  from  the  conlin>?ent  fund.  No  chnrjre  shall  be 
made  agrainst  the  state  by  the  clerk  or  the  stenographer  for  copies 
of  miuntes.  testimoiiv  or  pa|)ers,  furnished  to  the  aftof'pey -general 
or  to  the  board,  or  fljed  ij)  the  o^ce  of  tho  gjcrk. 

Am'd  L.   1907.  ch.   380;  U  1911.  ch.  KM.  in  <»ffoct  July  SI,   Idlt. 

§  281.  [Added,  lOOl.]  In|i!>rpl^tldeT.  consollAntlon  and 
nc^v    pnrtles. 

Jnri«<1ictlon  and  powers  are  also  conferred  upon  tl)c  court  of 
claims  in  its  discretion,  to  order  other  parties,  Known  or  un- 
known, to  be  brought  in  and  made  partii's  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility: to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  jp  plat- 
ters over  which  said  court  of  claims  have  or  shall  have  juHs- 
dk'tjou,  as  is  conferred  upon  other  courts  by  sections  four 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eiffht  hun- 
dred and  seventeen,  eipht  hundred  and  twenty  and  twenty-five 
hundred  and  eighteen  of  tbia  code.  8aid  parties  may  tie  ttroug^ht 
in  by  order  instead  of  by  citation  or  summons,  which  order  may 
be  served  personally  or  by  publication  In  like  manner  as  is  pro- 
Tided  for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  said  court  may  render 
judgment  for  or  a/rainst  any  of  the  parties  in  said  action  or 
proceediofiT  as  may  be  just  and  equitable. 

I..    1001,    ch.    »«.      In   effect   April    5.    IDOl. 


Si  2S2-318.      (Repealed:  L.  1895,  ch.  M6.^ 
I  S14.     [Repealed  1877.1 
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TITUE  IV. 

The  City  court  of  the  city  of  New- York. 

Soc.   315.  Jurisdiction. 

316.  The  luRt  Kcotlon   llmitwl. 

317.  Jurl»(li('tlon  in  Hpoclal  causes. 
3 IS,  PowiT  to  naturnlize  alienK. 

319.   Ronioval  of  action  to  supreme  court  from  city  court. 
3Ift-a.  Ri^moval  of  cause  in  certain  cases  from  city  court  to  supremo  court. 
31iM).   Vacation  of  Ju(1gnn>nt  In  certain  cases. 
•  32<J.  Justices ;  their  {general  duties. 

321.  How  suspended  from  offl«'e. 

322.  (^hlef -Justice;   liow  designated;  his  penoral  duties,  etc. 

323.  Justices  may  roaiie  rules. 

324.  (^ourt  when  open :  Justice  to  desl^iate  terras ;  routine  of  buiilneaa. 
.32.">.  Terras,  where  held:  publication  of  appofntnicnts. 

32(1.  Justices  may  talce  oaths,  acknowledi^ents.  etc. 

327.  Orders,  etc,  how  made. 

328.  Clerk,    deputy-clerk    and   amiBtants. 

329.  General   duties  of   deputy-clerk. 
2180.  Special   deputy-clerks. 

.'^31.  Clerk  to  account  monthly   for  fees,   and  pay  ever  the  sanM. 

332.  Stenographers. 

333.  Interpreter. 

334.  Id.;    penalty    for    misconduct. 

335.  Clerk    must   appoint    attendants,    etc. 

336.  Clerks,    interpreter  and   attendants  not  to  recelro  fees. 

337.  SuBi)enslon   of  an   offlcer  of   the   coi:rt. 

388.  \N'bat  mandates  may  be   executed   without   the   city. 
339.  Direction   and  execution  of  mandates. 
33<J-a.  Destruction  of  useless  records. 

i   315.    [Am*d,   1895,  1911.]      JnrlMdlctlon. 

Th(>  jurisdiction  of  tho  city  court  of  the  city  of  New  York,  ex- 
ten<ls  to  the  following  cases: 

1.  All  action  against  a  natural  person,  or  .n^ainst  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
in  the  city  of  New  York,  created  as  pr(  scribed  by  statute,  in 
favor  of  a  person,  who  has  performed  lahor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  structure,  or  who  ban 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

H.  An  action  to  foreclose  or  enclose*  a  lien,  for  n  sum  not 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  tho  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  five  thousand  dollars,  exclusiv-?  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  the 
judgment  is  entered. 

Am'd  by  L.  1895,  ch.  946;  L.  1911.  ch.  569.  In  effect  Sept,   1,  1911. 

•  So   In   original. 
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I   316.   [Ain'd,   1011.1      The   Inmt   Meotion    limited. 

The  jurisdiction  conferrod  by  tho  last  section  is  snbjt^ct  to  the 
foUowing  limitations  and  re)?ulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  Dioney-  only,  the  sum,  for  which  judgment  is  renderetl  in 
faTor  of  the  plaintiff,  cannot  exceed  live  thousand  dollars,  ex- 
clusive of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  exi>ression  is  detined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contrart.  the 
judgment  must  be  for  the  sum  actually  due.  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable- in  in- 
!»tainients,  successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgnumt 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  <'hattel  or  ('bat- 
tels, the  aggregate  value  of  which  exceeds  live  thousand  dollars. 

3.  fRepealed,  Laws  1889,  ch.  441.1 

Am*d  by  U.   1911,   cb.  509,   In  effect  Sept.  1.    1911. 

I   317.   lAm'd,   180»%.]    Jarladtction   tn   «peelal   caniieii. 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
ri.<diction  in  the  following  actions  as  the  supreme  court  of  the 
State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  boai-d  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States.  ,        .  ,      . 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 

L.  1895.  ch.  946;  L.  1872,  ch.  620,  {  3,  uubd.  13,  and  14;  and  2  B.  S.,  S  106. 

f   318.   fAm'd,  1911.1      Po'vrer  to  natarallse  aliens. 

The  court  shall  hare  power  to  naturalize  aliens. 

I^  l&W,  ch.  389,  part  of  |  10.  AmM  by  Jj.  1011,  ch.  500,  In  effect  Sept. 
1,    1911. 

I  31».  [Ana'd,  1806.]  RemoTal  of  action  to  nupreme  court 
front   city  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district. 
may,  by  an  order  made  at  any  time  alter  joiud*'r  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  act  ion 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  f«)r  rcni(»val  is  made,  as  i)re- 
scribed  in  this  section,  the  place  of  trial  nui^t  be  changed  by  tlie 
same  order  to  another  county,  and  the  subsoqnont  proceedings 
therein  must  be  the  same  as  if  the  a<'tion  liad  been  orii^inally 
brought  in  the  supreme  court.  The  pnuisions  of  sections  .'Mi. 
345  and  346  of  this  act  apply  to  nn  application  to  remove  suek 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moval, as  if  the  city  court  were  si)ecilied  in  those  sections  in  place 
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of  the  county  court,  and  a  juKticb  thoroof  in  plaoo  of  the  county 

L.   1895,   ch.   040. 

S   31f>*a.    [Added,  lOlTt.I    Removal  of  c^anr  tn  certain  onuea 
fr**vi  pity  court  tp  Mn0reine  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
must,  on  the  motion  of  any  party,  hy  an  order  made  at  any 
time  before  the  entry  of  judgment,  remove  to  itself  an  action 
brought  in  tlie  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  oxceed- 
inj;  two  thousand  dollars,  cx-clusive  uf  interest,  ui>o|i  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  deniandsi  judgment  for  a 
sum  of  mj>ney  only,  exciu»ediug  two  thousand  dollars,  exclusive  <»! 
Jul  crest  and  costs  us  taxed;  except  whore  the  action  is  liirou^'ht 
upon  a  hoiid  or  undertaking  given  |u  an  action  (»r  special  inn- 
ceeding  in  the  same  court,  or  before  a  justice  thereof;  or  t'» 
recover  damages  for  a  breach  of  prtmiise  of  marriage;  or  where 
it  is  a  nuirine  cause,  as  that  expression  ia  defined  in  section 
three  huudred  aud  scveuiceu  uf  thi«  code. 

3.  An  actitm  to  recover  one  or  mt)re  chattelB  the  aggregate 
value  of  which  ejLceeds  two  thousand  doUara. 

ri)on  the  entry  of  the  order  of  removal  in  the  oflice  of  the 
clerk  of  the  county  of  New  York,  the  city  court  ahall  proceed 
no  further  therein,  and  the  clerk  of  the  city  court  must  forth- 
with deliver  to  the  clerk  of  the  county  of  New  York  ail  |Mi|>crs 
tiled  therein,  aud  certitied  copies  of  ail  minutes  and  entries  ii- 
laiiug  thereto,  which  must  be  tiled,  entered  or  recorded,  a.s  the 
case  requires,  in  the  ottice  of  the  clerk  of  the  county  of  New- 
York,  and  thereupon  the  supreme  court  shall  proceed  in  said 
action  as  though  said  action  had  been  couiuience<1  in  said  Bt]prr*;ne 
court,  and  all  proce(?dings  had  in  the  city  court  prior  \o  the 
entry  of  said  order  of  removal  shall  be  of  like  force  nbd  ofleci 
as  though  had  in  the  supreuu*  court. 

Added  by  L.  lOia,  di.  210.     In  cfTect  April  4,   1013. 
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«  aiO-li.    [Added,   1913.)     Vacation  of  jiidsment  In  certain 
amvH, 

AVhenever  judgment  has  been  or  shall  be  entered  in  the  city 
court  of  the  city  of  New  York  iu  any  one  or  wore  of  tUe  follow- 
ing cases,   to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  Bum  exceed- 
ing two  tUousand  dollars,  exclusive  of  interest,  upon  oue  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgnient  for  a 
sum  of  nmncy  only,  and  the  judgmeut  is  in  favor  of  the  plaintiff, 
and  exceeds  two  thousand  dollars,  exclusive  i\f  interest  aud  costs 
as  taxed;  ex(M^j»l  where  the  action  is  brought  upon  a  boud  or 
uudertaking  given  in  au  action  <;r  special  pr«;ceeding  in  the  .same 
cinirt  or  before  a  justice  thci'eof;  or  to  recovi-r  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marine  cautse. 
as  that  expression  is  detiued  in  section  three  hundred  and  seveA- 
teen   of   this  code. 
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3.  An  action  ^to  recover  one  or  more  chattels,  and  the  jiidg- 
iDedt  is  in  favor  of  the  plaiutiff  for  a  chattel  or  chattelH,  the 
ttggres^te  value  of  wuich  exceeds  two  thousand   dollars. 

Any  ]>at-ty  to  »uch  actiou^  at  any  time  after  the  eutry  of  such 
judgment,  may  apply  to  the  naid  city  court  to  have  Kuch  judg- 
ment  vacated,  and  thereupon  the  Raid  city  court  may  hi  its  dis- 
cretion vacate  such  judgment.  Any  case,  wherein  a  judKnient 
has  been  »o  vacated,  may  be  rentoved  to  the  supreme  court  in 
the  first  judicial  diMtriet,  as  provided  hi  section  three  hundred 
and  nineteen -a. 

Added   bF  U  1913,  ch.  211.     In  effect  April  4.    18i:i. 

{  320.     [Am'd   1877,   ls>07.]    JhAtfC^M;   tll«>lr  fceneriii   dutllii. 

The  court  cotis^lsts  of  ten  Justices,  one  (vf  whotn  Is  the  chief- 
justice  of  tile  court.  Each  ju^^tice  must  ix^rfortu  his  sharfe  of  the 
labori;  and  duties  appertaining  to  the  office.  Olie  of  the  justices 
must  attend  at  the  chambers  of  the  court,  fi-om  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  aftetnoon  of  each  day, 
except  Sunday,  a  public  holiday,  or  a  day  updn  which  the  in- 
habitants of  the  city  of  N^w  York  genera lly  refrain  from  busi- 
ness. Each  justice,  while  in  the  rn(»mj<  «>f  the  court,  aiid  not 
actually  engaged  in  the  l)erformance  of  other  official  duties,  must 
act  uiK>n  any  application  for  his  otlicinl  action,  properly  hiade  to 
him.  The  justice,  assigned  to  ri  tt-iiil  term  or  a  specijtl  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,  or 
for  such  other  tim(^  as  in  reaMotlal/le. 

Lu  1849,  ch.  144,  H  1  and  8;  U  1852,  cb.  389.  8  1  :  L.  1870,  ch.  580,  S  2 
and  U  1872,  ch.  «2U.  i  4.  S»hs  al»u,  2  U.  L.,  S  H^« ;  au»'tl  1907,  ch.  707. 
In  effect  Anj?.  12,  lOoT. 

S  321.  U«iw  iim»»eBde<l  from  olHce. 

Where  it  app^ars  pi^eHUmptively,  to  the  satlsfactioti  of  the  gov- 
ernor, that  a  justicl?  of  the  court  baH  been  guilty  of  corrai)tion, 
or  other  gross  misconduct  in  office:  or  habitually  neglects  to  per- 
form his  Nbare  of  the  labors  and  duties  appertaining  to  the  otiice; 
or  is  hieapable  of  prapi>rly  dtaeharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  susliendiug  that  justice 
from  the  exercise  of  the  duties  of  his  ollice,  and  directing  that 
hl.s  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  il  remains  in  force,  unless  it  is  sooner 
revoked  by  the  ferttettlitr,  ilhtH  the  Arm!  adjonrrtment  of  the  next 
flejisioD  of  the  legislature;  or,  if  the  legislature  is  then  in  session, 
until  the  flnal  adjUuiiiinent  of  that  session. 

L.   1S49,   rh.   144,   I  9. 

I  il'2*^.  [AiiiM,  1902.]  Chief  JUntlccM  how  clrHlffnatea;  Ills 
ffenoral  dutieN,  et  cetera. 

The  justices  of  the  court,  or  a  majority,  of  them,  must,  from 
time  to  lime,  as  a  vacancy  occurs  in  tiie  olHce  of  chief  justice, 
desigimte  one  elf  tllHr  ntlhiber  to  l>e  chief  justice.  A  certificate 
of  the  denlgnatloo,  under  the  hands  of  the  justices  making  the 
same.  mu«i  V»e  tiled  lu  the  otiice  of  the  clerk  of  the  court.  The 
persoti  fio  deslgitated  shrill  be  chief  jnslice  dtiring  his  term  of 
office.  The  t^hlef  justice  hrts  the  like  authority,  within  the 
jarl!«dietion  of  thtr  court,  as  a  presidiug  justice  of  the  supreme 
court. 

L.  1872.  ch.  G29,  {  4.  am'd;  L.  10^2.  ch.  515.     In  effect  S»]yt.  I,  1902. 
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%  323.   [AiuM,  100S>.]    JtiHtices  way  make  rules. 

The  jiisticps  of  the  court,  or  n  ninjority  of  them,  may,  from 
time  to  time,  establish  rules  of  prtictice  for  the  court,  not  incon- 
sistcMit  with  tliis  net,  or  with  the  K<^nernl  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  provern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.    1R75.   oh.   479.    §   56,      AmM  by  L.   IflOO,   ch.   B5,    J  3.     See  note  38   of 
notes  of  Bdurd  oi  Statutory  Consolidation  at  end  of  code. 

S   324.   rAm'd,  1002.]    Court  ^Iien   open;  Jnntlces  to  deulff- 
nate  terniM)  routine  of  bunlneiiH,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  businesfi, 
for  which  notice  is  not  required  to  be  jjiven  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holdinj;  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
re(iuired  to  attend:  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justii'e  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
b<»  held   at  the   same  time. 

L.  1872,  ch.  629,  I  4.     Am'd,  L.  1902,  ch.  515.     In  eflTect  Sept.  1,  1902. 

I   325.   Terms  ^rliere  held;  publication  of  appointments. 

Each  term  so  appointed  mnst  be  held  at  the  city-hall  in  the 
city  ot  New-York,  except  that  auxiliary  or  additional  parts,  f«»r 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New-Y'ork,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  publislu  d 
in  two  newspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  we<»k.  for  three  successive  weeks,  before  a  term  is 
held  in  pursuance  thereof. 
h.  1875.  ch.  479,  |  38. 

I  320.  Justices  may  take  oatliSf  acknowledgments,  etc. 

Each  of  the  justices  may,  within  the  city  of  New-l'ork,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledjanent 
or  proof  of  the  exi'cution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
a  justice  of  the  supreme  court. 
L.  1S74,  cb.  545,  S  S,  am'd. 

i  327.    [Am'd,  180n.]    Orders,  etc.,  liow  made. 

In  an  action  bronjxht  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  Ki*Ji'»ted,  by  an  otlicer,  other  than  a  jus- 
tice of  the  court;  and  e.'ich  provision  of  this  act,  which  em- 
powers an  oHicer,  other  than  a  jud^o  of  the  court  in  which  an 
action  is  broujjht,  to  make  an  order  therein,  must  be  construed 
as  being  exclusive  of  an  action  brought  in  the  city  court. 

U  1S95,  ch.  840. 
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i  328.  [Am'd,  1891,  1886,  1907,  1910,  1911,  1912.]  Clerk, 
deputy  elerlc,  assistanta,  stenoarraphem,  and  typewriter 
operators. 

The  conrt  has  a  clerk  who  is  appointed,  and  may  bo  remored, 
by  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shnll  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  nud  a 
steno^apher  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confi4lential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  as- 
sistant, and  the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1891,  ch.  154;  L.  1896,  ch.  062;  L.  1907,  chs.  707,  708;  L.  1910,  ch.  679; 
L.  1911,  ch.  328;  L.  1912,  cb.  466,  in  effect  Sept.  1,  1912. 

S  329.  (Am'd,  1907.]    Qeaeral  duties  of  deputy  clerk. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  ofBce  of  clerk  is  vacant,  or  at  the 

clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

SabstltQted  for  part  of  L.  1857,  cb.  295;  f  6;  Ain'd  U  1907,  ch.  708.     In 
effect  Aug.  12,  1907. 

f  330.   [Am'd,  1877.]    Special  depaty-elerks. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-cJerks.  Each  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

i  331.    fAm'd,   1877.1    Clerk  to  acconnt   monthly   for   fees, 
and  pay  oTer  the  same. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New- York, 

the  fees  allowed  by  law.     He  shall  not  perform  any  service,  for 

which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.     He  must,  on  t^ie  first  day  of  each  month,  or  within  three 

days  thereafter,  render  to  the  comptroller  of  the  city,  an  account, 

under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

assistants,  for  any  official  service;  and  he  must,  at  the  same  time, 
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pay  the  same  into  the  treasury  of  the  city  of  ^^^TV-tTofk.  When 
the  retiini  aud  payniout  are  so  made,  the  clerk  is  entitled  to  re- 
ceive hiB  (.y)mpeiisatioii,  for  the  period  included  in  the  retnrD. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  oaa 
not  made  his  rctiirii  and  payment. 
L.  1840,  ch.  144,  {  5,  dmM. 

S  ans.  rAm'tf^  i^Mi,  1007.1  ^nt^oi^tmph^iu 

The  jtTsiices  of  the  cotirt  or  Jt  ifirij^Hfy  of  th^tn  tntlJ^t  appoifrt 
nine  rttenoKrapher*  of  the  courts  and  nmy  at  pleasure  remove 
either  of  them.  Tbfe  justicew  of  the  court,  or  a  majority  of  tluna, 
must,  from  time  to  tiu^e,  assign  each  of  the  stenographc^rs  to  duty 
at  the  trial  or  si)ecial  terni.  Each  Ktcnogrnplier  ia  entitled  to  a 
salary^  fixed  and  to  l)e  i)aid  as  prescn'hed  by  law  aha  must  at- 
tend the  tertil  to  ^hich  he  is  aSKlffned. 

Proffl  t.  1976,  cd.  4l3,  ft  1  and  4;  L.  U«>«,  oh.  W;  U  iMt,  ettt.  707,  7««. 
Id  etfect  Aug.  12,  1907. 

I  333.    [Am*d,  1877,  1D07,  lOOO.j    oAclal  oatii;  inierpretera. 

The  justices  of  the  court  or  a  majority  of  them,  from  tin>^  tQ 

time,   inuHt  appoint,  and   may  at  pleasure   remove,  three  official 

interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 

to   be  pflld   as  pfMcrihet)  by   law.     Before  enterteg  npoa  their 

official  daties,  the  clerk,  deputy   cl«Tk«,  U8»iHt|iut  derkw,  stt-nog- 

raphers,  interpreters  and  attendants  mv^^t  subscribe,  and  lile^  in 

the  olfice  of  the  clerk  of  the   city   of  Xevv   York,   tlie  constitu- 

tionaf  oath  of  office.     Kach  interpreter  hiiist  attend  any  trial  or 

special  term  of  the  conft.  trhore  his  «<ertfcp<?  ntv  fequlfed:  rttsil 

the  jujitice  thtreitt  presiding  ahaH  regulate  hia  attendance  theTreilt. 

Id.    Am'd   by  L.    1007,    chs.    707,    708;    L.    10r>9.    ch.    367.      Ih   efft^ct   S«»pt 
1,   1909. 

f  3:J4.   [Repealed  by  L.  ltW9f,  ch.  88.    feefe  Peiial  Law,  §  1«34,] 

f  330.   rAm*d»  liM7i   1D12.]    The  Jnntlem  ittOMt  WLm»oi»t   mt^ 
tendautM. 

The  justices  of  the  cj)utt  or  a  majority  of  them  mujJt  appoint, 
and  may  at  pleasure  femore,  as  mafiy  attendantfi  npon  the  cottrt 
as  they  deem  ttccessaty,  not  exceeding  ttvelity-Hte.  The  jufiticpa 
of  the  court,  or  a  majority  of  them,  May  regulate  their  attend- 
anro.  Each  attendant  is  entitled  to  a  Halary  tixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.   1R7G,  ch.  41.1,    §S   1  and  4.     Am'd  l>y  U  1907,  ct.  708;   L.   10t2, 
ch.  4tKJ.     Ill  effect  ,ik»i)t.  1,  1012. 

I  330.  Clerks,  internreter  and  attenddittii  iiot  to  r*«elr« 
feeai. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the 
official  interpreter,  or  an  attentlaut  shall  not  receive  any  fee  or 
compensation,  except  his  salary,  for  any  official  aervU^e  per- 
formed by  him. 

L.   1872,  ch.  438,   {  .I.  am'd. 

S  337.   [Ani'dy  1S77.]    SuMponiiiou  of  an  ofllcer  of  t^ie  couri. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
■uspeud  a  stenographer,  or  an  officer  speciiied  ia  the  last  Bectio&i 
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for  a  iieriod  Dot  exceedinif  ten  days  trom  tbe  filing  thereof.  Such 
an  iostruuieut  uiUHt  expre^B  the  cause  of  th.e  imapoiiiiiuni  it  uiuHt 
be  filcHl  in  the  office  of  the  clerk  of  the  tity  aiul  cumity  of  Ndw 
York]  atid  it  mujr  be  revoked,  at  any  tiaie  before  the  expiration 
of  the  period  of  suspension,  by  an  instrnment  filed  in  like  manner, 
nndtT  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  cjonrt.  Where 
sucii  nil  infitniment  baa  been  reyoked,  the  offloer  ahail  not  be 
again  auai^euded  for  the  same  cause. 

Substituted  for  L.  1&49.  ch.   144,  J  10. 

S  338.   (Am'd,    1010.]    IVhat    man«M»ie«    mar    be    eJ^ecatea 
witlioat   tbe  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New   York,  except  as  follotvs: 

k  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
cxcoedinjr  twenty-fire  dollars,  may  be  issued  out  of  the  court, 
te»it(Hl  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  etiunty,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
sabpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New-York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  be  served  upon  a  person 
bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

r».  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
»ou  in  any  part  of  the  State. 

&  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  sheriff 
of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 
L.  1875,  ch.  479,  |  40.     Am*d  L.  1010,  ch.  583.     In  effect  Jane  22.  1910. 

I  330.    [Am'dy    180S.]    Direction    and    cxeentlon    of    man- 


In  an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  au  execution,  or  a  requisition  Id  n'plevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  I'xoiutcd 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  issiu^l 
ont  of  the  supreme  court,  may,  where  it  issues  out  of  thi»  city 
court,  be  directed  to  and  executed  either  by  that  sherifl",  ov  a 
marshal  of  that  citv.  named  therein.  A  niarslial  is  entitled  to 
the  same  fees  as  the  sheriff,  upon  a  mandate  direeted  t<»  him,  or 
npon  the  service  or  a  summons;  and  each  provision  of  law,  relat- 
ing to  the  execntion  of  a  mnndate  by  the  sheriff,  and  the  power 
and  control  of  the  court  over  the  sheriff  exe<'iitiiig  the  same. 
applies   to   the   marshal.     The   return   of  a   marshal   to   such   a 
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iiiuiulute,  or  his  certificate  of  the  execution   thereof,   or  of  the 

service   of   nny   paper   «erved   by   him,   has   tlic   same   force   and 

effect,  as  the  like  return   and  certificate  of  a  sherifif. 

L.   lABn,  rh.  400,   {§  2  and  Z:  and  L.  1KT2,  cb.  620,  {  S,  88  afToctcd  by  L. 
1875,  ch.  625.  aiid  2  li.  U,  |  114;   L.  1805,  cb.  046. 

i  330-a.   [Added,  1012.]    DeiitrnGtlon  of  nselens  record*. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may, 
upon  petition  of  the  clerk  of  such  court,  by  order  made  at  any 
term  thereof,  direct  the  clerk  of  the  court  to  destroy  any  recortls 
cir  papers  deiwsited  or  filed  in  his  office  which  the  justices  of  the 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessary 
for  any  purjiose  whatsoever. 
Addod  by  L.  1012,  ch.  515.     In  eflToct  Sept.  1.  1012. 
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TITLE  V. 
The  county  courts. 

Sec.  340.  Jurisdiction. 

341.  Domestic  corporation,  etc.,  wh<'n  dfonie»l  rouldit,  etc. 

3-12.  Action,  etc.,  wherein  county  }\u\^t'  Ih  iiuapatik'  i<»  act. 

343.  Snpreme  court  may  remove  action,  and  change  iiiuco  of  trliL 

344.  KITect  of  order  of  retnoyal ;  appcul,  ere. 

345.  Stay  of  proceedings. 

346.  RCTOoval  of  action  not  to  '.inpair  prtM'osv,  etc. 
.''•47.  .County  court  may  send  it«  procens  to  any  county. 

34 S.  "When  Juriwllcticnit  etc.,  co-cs tensive  wUl»  supiviuc  court. 

349.  I'oH-er  of  county  Jmlgo  in  spwial  prmctHllngs. 

S.'iU.  Fines  and  penalties;  how  remitted. 

351.  ReHtriction  upon  power  to  rrmit. 

3r»2.   Notice  of  application,  etc. ;  coata  to  be  paid  on  rolnlK^<ion. 

ZTt^.  Fines  Iraposod  by  Justices  of  llie  iKuce;  Low  rcniilletl. 

3r»4.  Who  may  make  onlers. 

3r>r>.  County  c«iurt  sevaions  and  terma.  ^ 

3."*6.    I  Old  section.]     Notice  of  appointment  to  be  publlt-hrd. 

3o(>.    [New  Kcctlou.]     Power  of  county  Jud^c  when  kolding  court  In  anothel 

county. 
S57.  Jurora,  how  drawn  and  notified. 
358.  Stenographers  for  county  eoiirta. 

3^9.  Stenof^rapher  for  county  courts  in  Kingi*  and  Qnoena  counties. 
360-   Int«*rprriers  for  county  court,  etc.,  in  Kiugi^  c<iunty. 
361.  Stenographers.        ' 

I  «t40.    [Am'd,    1896,   lOOO,    1»10.]      JiirUtliction. 

The  jurwdictiou  of  each  count3'  court  oxteiuls  to  tlie  folio  win/? 
actions  and  .special  proceodiugH,  in  addition  to  the  jurisdiction, 
I^iwer,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticular ease,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  nati-sfaction  of  a  mortgape 
upon  real  property;  or  to  procure  a  judjjment  requivinj^r  a  specific 
performance  of  a  contract,  relating  to  real  projjerty:  where  the 
real  property,  to  which  the  action  relates,  is  situattnl  within  the 
county;  or  to  foreclose  a  lion  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  six  of  the  lien  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  tlio 
jadgmeot  creditor,  to  recover  a  judpment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
orif  there  are  two  or  more  defendants,  where  all  of  them  are,  nt 
the  time  of  tne  commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands  jitdgment  for  a  stim 
of  money  only,  not  exceeding  two  thousand  dollars:  or  to  recover 
one  or  more  chattels,  the  aggregate  vahie  of  which  docs  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrentl.v  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  Innacv. 
iaiocy,  or  habitnal  drunkenness:  or  imbecility  arising  from  old 
ajre  or  loss  of  memory  and  understanding  or  other  cnn^e:  and  to 
every  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  fo)r  the  appointment  of  a  committee  of  the 
penRon  or  of  the  property  of  such  an  inconip(»tcnt  person  or  for 
the  sale  or  other  disposition  of  the  real  prr^perty  situated  within 
the  county  of  a  person,  where  ver  rcsidci't.  who  is  so  incoini^c- 
tent  for  either  of  the  reasons   « foresaid,  or  who  is  an  infant; 
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or  for  llio  sale  or  other  dispanitUm  of  tlio  real  property,  situated 
within   the  eouuty,  of  a  douiestie  reUijiou»»  <'orpnration. 

L.  ISOo.  eh.  OIU;  Co.  Vrur.,  f  'Mt,  [wrt  nf  miJmI.  1,  a:*  uiuM  l.S7c».  lU.  407. 
S  1.  Am'd  by  L.  1909,  di.  lio,  |  ;j :  L.  10H>,  cU.  12«.  In  rffirt  Krpt.  1, 
1010.      Set!  note  38a  of  uoWn  of  liourd  of  Statut<»n'  CVmsoliila^lou  at  ciiU  of 

COll»'. 

I  341.  [Aiird,  1809,  10%1,  :|014.1  Dwmevtlc  c4»riftOKatl«n9i, 
etc*.,   ^vlieu  de«ni<*d   reMitlent,  etc. 

For  the  purpose  of  deterinintn^  the  jiiriKdietion  of  a  <'(iunty 
eourt,  in  either  of  tlie  eases  speeified  In  the  last  section,  a  d'^uestic 
eorpuration  or  joint-stuck  u«soiialii»ii,  whose  pciucipal  place  of 
business  is  established,  hy  or  pursuant  to  a  Blalul(N  ur  by  its  arti- 
cles of  association,  or  whose  principal  place  of  bUHinestj  or  any 
part  of  its  jdant  or  plants,  shoj)s,  factories  or  otlivt*s  is  actually 
located  within  the  county,  or  in  <ase  of  a  rttilroad  ct»rpofatinn 
where  any  portion  of  the  road  operated  by  it  is  within  tho ciiunty. 
it  is  deemed  a  resid«Mit  of  the  county:  and  personal  servire  of  a 
siiinnion.s,  made  within  the  county,  as  prescribed  in  this  act.  or 
personal  service  of  a  mandate,  whereby  a  Kpecial  tinueediiii;  is 
commenced,  made  within  the  c«»untv.  a*^  prcserilK^d  in  this  act  for 
personal  service  of  a  Kumnums,  is  sufficient  service  thereof  uj^on  a 
domestic  corporation  wherever  it  is  located.  Provided.  hoWev<'r, 
that  a  city  which  shall  inclutle  within  its  bouiidarics  \norv  than 
one  county  shall  not  for  the  pTin)osc  of  conferring;  juri«di<'tion  on 
a  county  court  be  deemed  u  d(uuestic  corporation  residciit  of  any 
couiitv  8o  included. 

AmM  by  I..  1800,  cU.  320;  L.  1011,  eh.  «*«  «iul  L.  1014.  ch.  a.V),  In  efTM-t 
April   13.    1914. 

f  a42.  (i%m*d*  1H7T.]  Action,  etc^  wherein  connty  Jadfire 
Ih  lnen|ifil>le  to  nvt* 

If  the  county  jud^rp  i>*,  for  any  cause,  incapable  to  net  in  an 
action  or  speeial  procecdini:,  pending  in  the  county  court*  or  lK»fore 
him.  he  must  make,  an<l  tile  in  the  ollit-e  of  the  clerk,  a  eeriiticatc 
of  the  fact;  and  thereupon  the  special  county  ju<l{?o,  if  any.  ami 
if  not  disqualitii'd,  ixnxM  act  a^  rounty  jud^e  in  that  acn<ni  «>r 
spciial  proceediuK.  i'pon  the  tiliuK  of  the  certilieate,  where  ttiPW* 
is  no  special  county  jud>;e,  or  the  sp^M-ial  county  judtce  in  <lis- 
qualitied.  the  action  <»r  spe<ial  proceeding  is  removed  to  thft  su- 
preme court,  if  it  is  tlu'n  pen«linj:  in  the  c<»unty  <*<»urt:  if  it  is 
pi'uding  l)ef<)re  the  county  jtid^jc,  it  may  |»c  continueti  beforf*  any 
justice  of  the  supreme  court  within  the  same  judicial  diKtri<'t. 
The  supreme  court,  uimui  the  application  of  either  inirty.  ma  tie 
upon  notice,  and  upon  lu-oof  that  the  county  .iudfre  in  incapable 
to  act  in  an  action  or  hiKuial  prnccc<lin^  pending;  in  the  cmiuty 
(MMirl,  may,  and  if  the  special  county  jtitlKc  is  al-"*o  ineapublo  to 
act,  must,  make  an  order  renioyin;:  it  to  the  Huprt^uie  i*uurt. 
Therouiiou  th**^  subscipient  proe«MMrni;;s  in  the  supreme  court  inUKt 
li(>  (he  s:uiu>  a.s  if  it  had  ori^iuully  bc^cn  brought  iu  that  cfiurt, 
cxce|)t  that  an  t>bjecti«»n  to  the  jurisdictiiui  may  be  tak<'n,  which 
mi^ht  have  been  taken  in  the  county  court. 
Sec  lust  clautif,   suIhI.    1^  ut'   i|   ol*.   Co.    I'rtic,  u»  uui'd   isKi,   ch.    431. 

i  U43.  Supreme  eonri  mny  reni«>ve  netlqiif  H«d  ch«we 
pluee    of    trlaal. 

'llie  >.uprcm('  court  may,  by  an  order,  made  at  apy  time  after 
joinder  of  an  issue  i»t"  t'aet.  and  ])efore  the  trial  ihereof,  remtive  to 
itself  an  ai'tion.  broii^bt  in  a  i-onnty  i-ui.rt,  under  subtiivitiiou  Kec> 
mid  or  >ul»divisi«»n  thir<l  td'  the  l.ivt  hecti.Mi  but  two,  I'or  tlh'  pur- 
pose of  ehant'ln^f  the  pl:i<e  ol'  trial  thenM>f.  Where  an  ortler  for 
ri  ni<»val  is  ma<U'.  as  pr«"-«  rib*  tl  in  ihjx  sc<(i<'n.  the  pla"e  of  Xr'vO  of 
tii«*  :iction  nnisi  be  i  iiaiiiiMi  b\  ilic  ^iiiiie  ordi>r  io  another  county: 
:iiid  the  subsequent  proretMiiiii:^  ihereiii  nMi<t  be  ihe  sann».  as  if 
tin*  action   had   Ix'mi  o- i;:iii,ill>    IdniiLrlil    iu  the  supreme  court. 

S»'«'    lust   rlniisc.    .suImI.     1    "i    '>a,ii.     v.',  »  .-n. 
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i  Jt44«   lBir««t     off     oi^cr    fif    l-eMtOval'i    itpiieRl,    «tc. 

An  orrtor  of  reiiiovjil,  nuitle  a?^  prescribcKl  in  o!thor  of  the 
last  t\vt>  pet'tions,  tnkos  eflfci't  upon  the  entry  thereof  in  the 
office  of  the  cttttttty  clerk.  Where  the  order  directs  thut  the 
action  be  tHe<l  in  another  oonnty,  the  o1<m-1c  with  wh«m  it  is 
enterwl,  must  forthwith  defiver  to  tho  clerk  cf  that  connty,  all 
papers  filed  therein,  atad  certified  cM^nes  of  all  minnfe*  and  en- 
tries relating*  thereto;  which  nuist  be  filed,  entered,  or  recorded, 
as  the  c»OHe  reqnires,  in  the  otfice  of  the  last  mentioned  clerk. 
Tke  prorfaiona  of  s^rtfoti  271  of  this  act  Apply  to  an  appeal 
taken  from  such  an  order. 

i   R4S«   9tmr   #ff   pro«e«4fBrM* 

Aft  onler  to  atay  prweedinffa,  for  the  purpose  of  afTordinir  an 
opportunity  to  nwke  the  application  for  removal,  may  he  made 
by  the  cminty  jndfre,  or  by  a  jnd^e  authorized  to  make  «uch  an 
order  ia  (he  supn^me  courts  and  with  like  effect  and  under  like 
circuBiataiK.'ea. 

I  949,  Itemaval  #f  action   not   t»  impair  pr»c«m»   etc. 

The  removal  of  an  action  or  special  prooeedinir.  as  prescribed 
in  this  title,  does  not  itiralidate,  or  in  any  manner  iini3afr,  a 
process,  provisional  remedy,  or  other  proceeding,  or  a  bond, 
undertaking?,  or  recognizance  in  the  action  or  special  proceeding 
so  removetl;  each  of  which  continues  to  have  tne  same  validity 
and  eff«K!t,  as  if  the  removal  had  aot  been  iu«i4e.  Where 
bail  wa»  given,  the  surrender  of  the  defemlant  in  the  aupreine 
court  has  the  same  vffect,  as  a  surrender  in  the  county  coart 
would  have  had,  if  the  action  or  spei'ial  proceeding  had  remained 
therein. 

I  »47«   Connty  ei^nrt  aaaF  He*4  lt«  t>roeea«  to  any  «ennty. 

A  county  cmirt  has  jiower,  in  an  action  or  Ri>ecial  proceeding 
of  whi<'h  it  has  jnrisdictfoB,  to  send  its  process  and  other  tnan^ 
dates  int<»  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  theretei,  with  like  power  and  authority  as 
the  supreme  court. 

f  3-fS/  Wlien  Jnrlsdlctlon,  etc.,  co-extenalvn  irttk  a»- 
pren&e    conrt. 

Where  a  county  eo«rt  has  jnrisdictioii  of  an  action  or  a  special 
proc«»eding,  it  iK)ssesscs  the  same  jurisdiction,  power  ai>d  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  procetKiings 
therein,  which  the  snprome  court  possesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  Its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  possesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding, brought  in  the  supreme  court. 

I   340.   Ponrer  of  connty  Jadfce   in    npceinl   proceedlnRM* 

The  county  judge  also  possesses  the  same  power  and  authority. 
In  a  si>ecial  proceeding,  whidi  can  be  lawfully  instituted  before 
him,  out  of  conrt,  which  a  justice  of  the  supreme  court  pos- 
sesTCS  in  a  like  special  proceeiliTig,  instituted  l>efore  him  in  like 
maoDer. 

I  3SO.  "nnea   and    pennlttest   liovr  remitted. 

Upon  the  application  of  a  person,  who  has  hc^en  fined  by  n 
cowrt,  or  of  a  pers^Vn  whose  rct-ognizance  has  become  forfei't<^d. 
or  of  his  surety,  the  county  (V>urt  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognizaiice  taken,  may,  exct^ftt  as  otherwise  prescribed  in  the 
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no£t  section,  upon  good  cauiie  shown,  aud  upon  such  terms 
it  deems  just,  make  an  order,  remitting  the  fine,  whoUj  or 
.partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discliarge  the  recognizance.  If  a 
fine  so  remitted  has  boon  paid,  the  county  treasurer,  or  other 
otiicor.  in  whose  hands  the  money  remains,  must  pay  the  same* 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  480.  §  37. 

S  :I51.     [Am*d,   1S9R.]     Reatrletlonii  upon   power  to  renatt. 

The  last  section  does  not  authorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  To  any  amount  imposed  by  a  court  upon  an 
olficer  or  other  ixnson,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
(if  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharging;  the  recognizance  is  vested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  I  38,  am'd;   L.  1896.  <*b.  046. 

§  3S2.  Nolioe  of  application,  etc.;  conta  to  be  paid  on 
remlMMlou. 

.^n  application  for  an  order,  aa  prescribed  in  the  last  section 
hut  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  the  ctjsts  and  expenses,  if  any,  incurred 
in  an  action  or  special  procee<ling  for  the  collection  of  the  fin»», 
or  the  penalty   of  the   recognizance. 

Id.,    §1   39   and   41. 

i  3S3.  Fine*  imposed  by  Juatlees  of  the  peaee;  bo^r 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  coTnniitted  to  j.-iil  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  inirtly,  and  di'-'^chnrging  him  from  his  imprison- 
ment. The  powiT  conferred  by  this  section  must  Ik?  exerciscl 
in  tlie  nirinner  prescribed,  and  subject  to  the  provisions  con- 
inined.  in  the  last  three  sections. 

Id.,  §  42. 

S   354.     Who   may   make    order*. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice*  of  the  supreme  court,  or 
by  the  county  judge  of  the  cuiuity  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  th<»  county  judge,  in  whose 
crnirt  the  action  or  special  proceeding  is  brought,  may  make 
the  Fame,  out  of  court;  and  with  like  effect. 
See   L.    1847,    ch.   280,    |  84. 
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}  3A5.  (Ain*d,  1877,  1&08.J  County  .court  neNnionii  anl 
termii. 

The  county  court  is  always  open  for  the  transaction  of  any 
businessn,  for  which  notice  is  not  reiiuired  to  be  given  tu  ^u 
adverse  party,  except  where  it  is  specially  prescribed  by  law, 
that  the  business  must  be  done  at  a  stated  term. 

S«?   Co.    Proc.,    i   31.    ami    L.    1M7,    cli.    470,    part   of    f    24.  Ani'd  by   L. 

1909.    ch.    6.>.     Also    partly    r«»pealetl    by    L.    1»(»0.    cli.    35.    «♦•<•  ConsoJldu'wl 

IMWH,    tit.    Judiciary   Ijiw.    ff    190-191.      See  note    39   cl  notes  of   IJnnnl    of 
Statntory  CooiiolldatloQ  at  end  of  code. 

i  8se.  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  H  240,  Judi<*iary  Law, 
i  192.] 

I  356.  riVe^T  nectlon  —  Added,  1909.]  Pother  of  county 
Juds^e  iiV'lieii   holdlnjr  court  In   another  county. 

During  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  cuurts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  Tacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform,  the  duties  of  surrogate  in  such 
other  county. 

Added  by  L.  1909,  <>h,  65.  Derivation  —  L.  1S77.  oh.  11.  S  1.  See 
note  1   of  notes  of  Board  of  Statutory   Consolidation  at  end  of  ctNle. 

i  357.  [Repealed  by  L.  1909,  ch.  S^.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  533,  541.  J 

f  3«8.  [Partly  repealed  by  L.  1909.  chs.  IG  and  a">;  but  see 
Consolidated  Laws,  tits.  County  Law,  i  12,  Judiciary  Law, 
i  197,  which  embody  the  whole  of  this  section.] 

i  S59.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
Ut.  Judiciary  Law,   §§  19C,  197,  285,  318,  319.] 

S  300.  [Repealed  by  L.  1000,  chs.  35  and  05.  See  Consoli- 
dated Law.s.  tit.  Judiciary  Law,  §|  198,  382-385;  and  also  Code 
Civ.  Proc,  $  ;>513a.] 

i  361.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
Ut.  Judiciary  Law,  li  197,  318,  319.] 
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CHAPTER  IV. 

Liimtntioti  of  the  Time  of  Enforcing  a  CiTil 

Remedy. 

TITU     I.— AetUftt  for  4h«  Beeovtry  of  BesI  Froperly. 

TITLE    II.— Aetiona  other  than  for  the  ttiseorery  of  Bsftl  Froydrty. 

TITLE  iU.--4toBtnil  Pr«Tiil«a«. 

TITLE  I. 
ActiozLB  for  the  recovery  of  real  property. 

8«c.  862.  When  the  iiMipIe  will  not  Me. 
363.  Action  br  grantee  from  tlut  Stato. 
964.  Action  after  aDiittUIng  letteni  patont. 
MB,  $66    Selzio   wltbfn   twenty   yenrH,   when   neetntmtj,   otc. 

867.  Action  after  eaCiy. 

868.  PoMeoBlon,  wheb  pvoauDMd;  occupatloD  preowueA  to  bo  «ndor 

title. 

868.  A(5vt»r»e    poftsewHton    umter    wrltton    Instrament    or    judgment. 

SfO.  Id.:   what  eoiMtltntea  It. 

371.  Adrero*  pmsomloB  «Dder  daim  of  title  not  written. 

372.  Id.,  what  constitutes  it. 

373.  Relation  of  landlord  and  tenant,  as  affecting  adverse  posaeflBlon. 
874.  Right   not  affected  by  dteacont   4ra8t. 

376.  Oertata  dtiablUtle«  excluded  from  time  to  oommenev  Action. 

i  30SI.    \VKi»a  tlitt   pi^opte   will  mttt  uue. 

The  i>(<;i)le  of  the  State  will  not  sue  a  p*»r8on  for  or  with 
resp<*ct  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  tlio  riRitt  or  ttth>  of  the  people  to  the  name,  anless  either, 

1.  The  ettuse  of  action  accrued  within  fort>'  years  before  the 
action  is  connnenced;  or, 

2.  The  people,  or  those  from  wliom  they  claim,  have  received 
the  rcntd  and  i^rtifits  oX  the  real  property,  or  of  some  part  tlwreof, 
within  the  same  fveriod  of  time. 

Co.  Proc,  §  75,  am'd. 

$  3413.    Aotion  by  irrant«e  fk*oni  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  i)eople  of  the  State,  unless  it  mii;ht  have  been 
maintained  by  tne  i)eopIe,  trn  pi-escrib*Hl  in  this  title,  ii.  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  I  76. 

S  364.     Action   nfter  annnlllnflr   lettcrn   patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  .lUeKation 
of  a  fraud alent  suggc^stion  or  concealment,  or  of  a  forfeiture^  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaininj;, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premiBes 
in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made: 
but  n('t  after  that  period. 

Id..    I  77. 
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I  36S.    SclrnlA  within  twenty  jrcmra^  wIi«a  a«cea«Miry«  etc* 

An  actMMi  t>o  reo^vt^'  real  itfoperir*  w*  tlx*  i)«A8««siMt  thcrenf, 
cannot  be  maintained  by  a  part^,  ^ber  tiififi  the  fieoyio,  trntenf 
Uie  f»iainti£f,  bi«  Ancestor,  ciredi^oe«8or,  or  (grantor,  wa»  goittffl  or 
iX)ki6e8KiMl  of  the  premXweif  u\  quoKtiou^  witJUm  twenty  ^eare  beCoM 
ike  commeucemeut  uf  tlie  action. 

Co.   PMC.,   i  7%. 


i    3<MI.     The    »niiic. 

A  defencf  or  counterclaim,  founded  upon  the  title  to  real 
firnijerty,  ar  to  rents  or  seryiew  om  <»f  t^  same,  Is  iiot  effecUml. 
nnlecs  the  person  ttiaking  it,  or  vnder  'v\-ho«e  title  it  to  road^^,  or 
hi«  ancestor,  predecesnor,  or  grtitit^,  Iran  seised  0r  poMeraed  uf 
the  ipremiseK  in  qvcotion,  «-ithia  twenty  yeiira  before  the  aom* 
tmMtiug:  of  the  art,  with  respect  to  irtiich  it  is  ttuide. 

Id.,    I  79,   am*d. 

S    36T.     Aotion   after   entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  kn-  a 
cfarim,  nnfess  an  action  is  commenced  thereupon.  TviHiiB  one 
year  after  the  nmlring  thereof,  and  wtthin  twenty  years  after 
the  tteie,  wben  the  right  to  make  it  descended  or  accrned. 

Id.,   i  80. 

i  368.  VamuemMUsn,  ^tvhen  preMYimed)  oecupatfon  preauiaed 
to  be   under   leirnl   title. 

in  tea  Action  to  reecwier  veai  piop«ft7«  or  Hhe  fmiieiiitfti  -tlMteer, 
the  person  who  establishes  a  legal  title  to  itte  ^psmiies  »  nie* 
swflMd  to  htLHre  been  ipoemetsts&i  theMwtf,  ^-ithiii  tiie  time  fe^itnted 
hy  law;  and  the  ooctt^tion  of  4he  itreiuises,  by  atwther  person, 
is  deemed  lo  have  been  oudec  and  in  subovdAiwitioa  to  tiie  legal 
tkle,  unless  the  f»emises  have  been  held  aind  possessed  «dv«rs«l«7 
to  the  leg%l  title,  tor  twenty  years  befoie  the  ooBiiBenceinefU 
of  the  action. 

hL.  f  «l. 

I  3€t9.    Adverse  poHse«slon  under  ^vrritten  InatrfMnent  «pr 


Where  ihe  occupant,  or  those  uuder  whom  he  claima,  entered 
into  the  possestdon  of  the  premii^es,  nnder  clAlni  ct  lltle,  ^'Xclu- 
stre  of  any  otber  right,  fotindin^  tfee  ifhiim  upcm  a  written 
InstmnieDt,  as  ^ing  a  ^on-veyance  of  the^  i»remrtws  in  ^tiet^tioii, 
or  upon  the  ^leeree  or  yii*gment  of  a  cowipetent  eotui:;  aw! 
there  has  been  a  continued  occupation  and  possession  orf  the 
.^Willises,  jaoiiided  ip  ibe  suslcuuient,  docnae,  at  iudgioettt,  or 
of  pome  part  thereof,  for  twenty  >ears.  under  thii  saiu"  claim; 
the  premises  so  incUided  are  deemed  to  have  been  held  adversely; 
ezc^^  that  where  they  consist  of  a  tract,  divided  Into  lots,  die 
possession  of  one  lot  is  not  deemed  a  possession  of  sny  other  )ot. 

VL,  %  62. 

I  3T0.    Id.;  frhat  constltntes  It. 

For  the  purpose  of  constituting  an  ^d^ej*se  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  lustriiment,  or 
a  judgment  or  .decree,  land  is  deemed .  to  have  been  possessed 
ftsa  occHfled  in  either  of  the  followiug  cases: 

1.  Where  it  has  been  usually  cultivated  or  Impr6ted. 

2.  Where  it  has  bee!)  protected  by  a  substantial  inclosozei 

3  (» 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 

gly  of  fuel,  or  of  fencing^  timber,  either  for  the  purposes  of  hus- 
andry,  or  for  the  ordinary  use  of  the  occupant. 
Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occnipied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

Co.  Proo. ,  i  83,  am*d. 

f  871*  Adverse  poBsesBlon  under  olalm  of  title  not  irritten. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely. 

Id..  1 84. 

i  872.  Id.)  wlint  conatltntes  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  "instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  und 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosvre. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Id..  1 8^. 

i  378.  R«lntlon  of  landlord  and  tenant,  as  alfectlns 
ad-rerae  poaaeniiion. 

Where  the  relation  of  landlord  and  tenant  has  existed  bet-ween 
any  persons  the  poHsession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  amither 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id  ,|S6. 

I  374.  Rlflrlit  not  affected  1>y  deacent  cant. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property. 

Id.,187. 

I  37B.  Certain  disnbilltiea  eacclnded  from  time  t^  eonft- 
mence  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  cbtirtre,  or  in  execution  upon  con* 
rictlon  of  a  criminal  offence,  for  a  term  less  than  for  life: 

«4 


^ 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limitcMl 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  rhe  time  «o 
iimit'^d  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

*>,  Pfoe.,  I  88. 


.1 
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TXTUBU. 
Actioxui  other  than  for  the  recovery  of  real  property. 

See.  878.  Wben  tatlBfactton  of  j«dgiiieiit  pretmxned. 
377.  Effect   of    return    of    execution. 

878.  How   presumption   raised. 

879.  limitation  oi  action  to  redeem  from  a  mortgage. 

880.  Other  periods  of  limitation. 
381.  Within   twenty   years. 

882.  Within  six  years. 

383.  Within   throe    years. 

384.  Within  two  years. 

385.  Within   one  year. 

386.  When  cause  of  notion  accrues  on  a  current  accoant. 
367.  Action  for  penalty,   etc.,   by  any  person  who  will  sue. 
388.  Actions   not    before   provided   for. 

888.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Actions  against  a  non-resident,  upon  a  donand  barred  tj  tte  tew 

of  his  reaidence. 
390a.  Limitation  of  time  to  enforce  a  caune  of  action  arising  In  anotbn 

atate. 

301.  Wlieii   iwr.son   liable,  etc.,  dies  without  the  state. 

302.  C'an*-e   of    action    accruing   between    the   death   of  a   testator  or  la« 

te.^tate,  and  tlie  grant  of  lelters, 
393.  No  limitation  fit   action   on   bunk   notes,   etc. 
894,  Action  against  directors,   etc.,   of  banlcs. 

896,  Aclcnowledgment  or  new  promise  must  be  in  writing. 
896    Kzeeptlons,   as   to  persons  under  disabilities. 

897.  Defence  or   counterclaim. 

fi  :{7fi.  [Am'd,  1804.]  When  satlibfactlon  of  Jadsment 
pre  nil  mod. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's rourt  of  the  Slate,  or  heretofore  or  hereafter  rendered. 
In  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby.  ' 

L.  1894,   ch.   307. 

f  377.    Eiffect  of  return  of  execution. 

If  the  proof  of  payment,  under  the  last  .section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  tliereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

§   378.     HoKT    preiinniptton    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

§  379.    Limitation  of  aetlon  to  redeem  from  a  mortiraflre' 

An  action  to  redeem  real  pr()i)erty  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  by 
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the  mortga^r,  or  those  claiming  imder  bioo,  sigaiast  the  mort- 
gagee in  posaesBion,  or  tbo»e  claimlog  UAdor  hhu»  unless  he  or 
they  have  contiuuoiisljr  xu«intaJAe(l  au  adverse  possessiou  of  the  ' 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  tne  mortgage,  or  the  non-fulfilment  of  a  corenant 
therein  coDtained. 

S  880.    Otlter  periods  of  llinliatloii. 

The  following  actions  must  be  commencecl  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Co.  Proc.,  part  of  i  74,  and  fi  89. 

S  .1S1.   [Am*d,  1877.]      WitHln  twenty  years. 

Within  twenly  ycarsc 

An  action  upon  a  sealed  instrument. 

Bat  where  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  against  iucumbrances,  the  cause  of  action  is,  for 
the  purposes  of  this  section  only,  deemed  to  hare  accrued  upon 
an  eviction,  and  not  before. 

I4L,  part  of  S  00. 

}  382.    [Am*d,  1877,  ch.  416  and  422.]      l^^ltbia  six  years.' 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;    except  a  judgment  or  sealiMi  instrument. 

Z  An  action  to  recover  upon  a  liability  created  by  statute; 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  Injnrr  to  properrty,  or  a  per- 
sonal injury;  except  in  a  case  where  a  difff^ent  period  is  express^^' 
prescribed  in  this  chapter.     (See  §  383,  sub<l.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procuro  a  jiulKuieiit,  other  than  for  a  Pum  of 
money,  on  the  grotmd  of  frauct,  in  a  easo  which*  on  the  tiurty- 
first  day  of  DecemlM?r,  184l>,  was  cognizalile  by  the  court  of  cUaa- 
cery.  The  oause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  tht'  p^Tsou  under 
whom  he  claims,  of  tlM>  facts  constituting  the  fraud. 

6.  An  action  to  establish  &  will.  Where  the  will  has  W^en  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  doi»med  to 
have  accrued,  until  the  discovery,  Ijy  tho  plaintiff,  or  tlio  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7.  [Aiii*d,  1S»4.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filetl,  pursuant  to  section  tnirty  hundred  and  seventeen  of  ! 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro-  I 
gate's  court  of  the  State.    The  cause  of  action,  in  such  a  case,  is 

deemed  to  have  accrued  when  final  judgment  was  rendered.  I 

L.  1S84*  cb.  307.  i 

§  383.     [Am'd,  1877.]      Witbin    three   yearn.  { 

Within  three  years: 

1.  An  action  agaiuafc  a  sherUf,  coroner,  constable,  or  other  offi- 
»r«  for  the  non-payment  of  money  collcctod  upon  an  execution. 

2.  An  action  against  a  constabh-,  upon  any  other  liability  In- 
curre*!  by  him,  by  doing  an  act  in  his  otlicial  capacity,  or  by  the 
omission'of  an  official  duty;  except  an  escape. 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeitnie,  wi 
the  action  is  given  to  the  i)erson  aggrieved,  or  to  that  penoQ 
the  people  of  the  State,  except  where  the  statute  imposing  it 
scribes  a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receirffi 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  a* 
scribed  by  law,  in  a  special  procoeiiing  instltnted  in  a  roart 
before  a  judge,  brought  to  recover  a  chattel,  or  dnmagee  for 
ing,  detaining,  or  injuring  [lersonal  property,  by  the  defendant, 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resultii 

from  negligence. 

substitute  for  Co.  Troc,  I  02;  I*  1886,  ch.  J572;  L.  1889,  ch.  440;  U 
«h.  600»  {  2. 

i  SH4,  [Ani*d,  1806,  lOOO.]     Within  two  years. 

Within  two  years; 

1.  An  action  to  recover  damages  for  libel,  slander,  twauh;] 
battery,  seduction,  criminal  conversation,  false  imprisonment 
mnlicious   prosecution   or  niiilpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  thi»| 
people  of  the  State. 

Co.  Proc..  f  03.  am'd.  See  poet,  |  1902.  L.  1890,  ch.  335;  L.  1900,  Al 
117.     Id  effect  Sept.  1.   1900. 

S  386.     IVlthln   one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected   ui)on   an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Subctltale  for  Co.  Pioc.,  f  94.      See  1  R.  S.  772,  |  8;  L.  1002,  ch.  600,  |  2. 

I  386.  "Wlien  caniie  of  action  accrnea  on  a  current 
Account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  b€»en  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemeid  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  oa 
either  side. 

C5o.    Proc.,    I    06. 

$  387.  Action  for  penalty,  etc.,  by  any  peraoA  w^ho 
vrlll  nne. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  coniinenced  within  one  year  after  the  commission  of  the 
ofifence;  and  if  the  action  Is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  wa» 
committed. 

Id.,   §   06. 

I  388.    Actions  not  before  provided  for. 

An  action,  the  limitntion  of  which  is  not  specially  prescribed  ta 
this  or  the  last  title,  must  he  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

U.,   i  97.      3e«  i  197S. 
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f  M4.  Eff^^«t     of     ordi'r    of    fc-ciMi»val'9    Mi»i»eRl,    <^tc. 

An  opdiT  x>f  romovrt!,  mntle  nn  prescribed  in  oithor  of  the 
last  two  «*etions,  takers  effect  tii»oii  the  etitry  thereof  in  the 
uffii*  of  the  <'«>unty  clerk.  Where  the  order  directs  that  the 
aprion  be  triwl  in  another  cmiiitj-,  the  clerk  with  wht)m  it  is 
«ifen*d.  niuj^t  f forthwith  deliver  to  the  clerk  c.f  that  count j,  all 
[tapers  filed  therein,  and  certified  et>tdes  of  nil  minute?*'  and  en- 
tii*:*  relating  thereto;  which  must  be  lih'd,  entertnl,  or  rect)rded, 
as  rhe  ctKe  requires,  in  the  otflce  of  the  lust  mentitjned  clerk. 
Tbe  i»n>n«ion«  of  sectSim  271  of  this  act  api)ly  to  an  apt»eal 
lakea  from  i^ueh  an  order. 
i  ff4C  Stay    #f    proceed inirii* 

Aa  tH-der  to  «tay  proceed! n^R,  for  the  p«r|K)Be  of  affordinfr  «n 

•'pp-'ituiiitj  to  nmke  the  ap|)lication   for  renu)val,  may   ^)e  made 

hf  the  ctMiDty  jud^e,  or  by  a  jnd^e  authorized  to  make  Ku<*h  an 

'•rd*»r  in  the  supreme  court,   and  with  like  effect  and  un<ler  like 

itriiUBiftan<'e9. 

I  3441.  ReiM»^rml  •f  actton    not   to   fliapalr  procem,    etc. 

The  remoral  of  an  action  or  apecial  prtx-c^linp,  as  prescriixni 

ii  this  title,    dxies  not  inralidale,   or  in   any   nuinner  impair,   a 

nrrH-»-s«,    provisional    reme<ly,    or    other    i)roceedinff,    or    a    bond, 

u.'Jfrtakinsr.   or  recognizance  in  the  actl(»u  or  spwial  proce<Mlinf? 

*-'»  r«'inove<l:   each  of  which  continues  to  have  the  same  valiility 

aad   effect,    as    if    the    removal    had    not    b(^n    made.      Where 

^«3ii  \vas»  /fiven,   the   surrender  of  the'  defendant   in   the  auprenie 

riALTt  baa   the  same  effect,   aa  a   surrender   in   the   county    court 

%i,u]d  luive  Itud,  if  the  action  or  special  procet^diiig  had  reinalued 

i  347.  C^tmnty  «oart  aaar  «ea«l  Ita  proceiM  t*  any  eonntT. 

A  *-tiunty  court  hns  jwwer,  in  an  action  or  special  proceediuf? 
of  ■rhi*^!  it  has  jurimlictiofi,  to  aend  ita  process  and  other  man- 
4i?«  into  any  c<">unty  of  the  State,  for  service  or  execution.  an<3 
t'»  «force  olM^lience  theteta>,  with  like  power  and  authority  as 
ti*  Mipreme   court- 

I  2UH.  'Wlien  Jarindietlon,  etc.,  co-extenaivo  'wlt%  att- 
Ptrute    eoiirt. 

Wk#»re  a  t^tintj  roart  kaa  hinsdictlon  of  an  action  or  a  8i>ecial 
pTt-  t^linsr,  it  p<issesses  the  same  jurisdiction,  power  and  author- 
ify  in  and  over  the  same,  and  in  the  course  of  the  proceeding's 
tJb'Tt^'ii,  wIiK-b  tlie  sui)renie  court  possesses  in  a  like  c;ise:  and 
it  Ci-iy  ren«U*r  any  judjrment,  or  jKrant  either  party  any  relitf. 
»4i'h  the  saprenie  court  mlj?ht  render  or  ^'rant  in  a  like  c;ise. 
lad  nia3'  pnfnrce  its  mandates  in  like  manner  as  the  supi-mie 
'^'irt.  And  the  county  judge  possesses  the  same  power  ami 
^hr>rity,  in  the  action  or  special  prm-eedinir.  which  a  justice 
^  -h*-  !Bnpn^ine  court  possesses,  in  a  like  action  or  si>ecial  pro- 
*f^lia?,  bniiitcht  in  the  supreme  court. 

i  Z4U.    Power    of   county  Jndare   In    Mpceinl   proceed Iiik'R. 

T*!^  <-<.nnt.v  jud^e  also  possesses  the  same  power  and  ainliurity. 
B  a  -iP^Hiiil  proceedinff,  which  can  be  lawfully  instituted  iH'fnre 
6Bi.  trut  of  conrt,  whic4i  a  justice  of  the  supreme  court  p<t>s- 
in  a   like  iH>«*in'  proceeding,  institnt^Ml  before  him  in  like 


f  3Si».   Ftn^a    and    penalflea;    Vio^vr   remftted. 

''r»>B   the    ai»pIi<'ation   of  a   person.    wTio   has   been   fined    T)y   a 

***.  **T  of   a   person  whose  recoj,'nizance  lias  become   forfeited. 

'  'f  hi.'^   purfty,    the  eonnty   cvnirt   of  the  county   in    wliirh   ttie 

f«f  the  court  was  held,   where  the  fine  was  imposed,  or  the 

ce   taken,  may,  except   as  otherwise  prescribed  In   the 
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it  might  have  be«n  founded,  was  within  the  age  of  twenty-one 
3*ears,  or  insane,  or  imi)risoned  on  a  criminal  charge,  may,  witiiiD 
fiTe  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damans  by  reason  t hereof :  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  woald  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

8  393.  No  limltatlou  9^  actton  on  bAntc  notes,  etc 

This  chapter  does  not  aiit'ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   Vxoc.y  %  108. 

1 394.  [Am^d,  1S77»  18970  Action  nipainiit  Alre«tor«,  etc.. 
of  bankB. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  aasoeiatioD,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  snch  an  action 
must  be  brought  within  three  yeara  alter* the  canne  of  action  hat 
accrued. 

Co.  Proc.   9  100,  am'd;  L.  1807,  eh.  2S1.    In  effect  September  1,   1807. 

§  395.  Aeltno'frledKment  or  ne^iv  promlHe  mnst  be  In 
IT  rl  tins. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id..  §  110. 

laMU  fix«eptAan»,  an  to  pev^onii  nnder  dtnabilfttAea. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
.except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  y««ir«;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge^  or  in  execntioB  upon  coof- 
viction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  sneh  a  disahility  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  s»o 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  ono  year  after 
the  disability  ceases. 

Id.,  s  101. 

I  89T.  Defence  or  connterelmlnu 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 
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4on0r8l  ptovisloiui. 


808.  Wben  artlun  dMmed  to  be  aMian«fiCt4. 

^m.  A-Uewpt  to  «omi»ejioe  actios  in  a  cowt  ot  record. 

400.  Id.;  in  a  court  not  of  record. 

401.  Kzceptton,  trben  defendant  iB  without  tbe  fState.  [ 
4^.  U.;  wlM&  a  peraao  •btttled,  ete.,  dlM  liefcve  limitation  evplrae.  ' 
408.  Id.;  when  a  p«noD  ISaUe.  etc.,   dies  wUIiId  tiw  State. 

4M.  In  snlta  by  aliens,  tine  of  disability  In  cose  ot  war  U  l>e  deducted 

406.  Prorisloix  where  Judgment  haa   l>een   reversed. 

406.  Stay  by  Injunctloa,   etc.,   to  lie  deducted. 

40T.  Certain  aetlons  by  a  prfncfipal.  for  misconduct  of  an  agent,  etc. 

408.  DIaaMllty  anrt  exist  wbe«  rUsbt  Hccmes. 

4i».  It  seireoal  dJaabilittea,  no  limltatloa  natiJ  aU  removed. 

410.  ProTifilon  when  tlie  action  caiiuot  l>e  maintained  without  a  demand. 

411.  Proviilen  in  ease  of  submlsRlon  to  artrttratlon. 

41Jt.  PreiTiaiao  wban  Action  is  dlscnntianed.  etc..  a/ter  ai«wer« 

413.  How  objection  taken,   under  this  chapter. 

414.  Cases  to  which  this  chapter   applies. 
41f.  Med*  stf  csmpatlfig  pertoAs  oC  lUDitatlpn. 


I  39S,  £Aii«'d,  1877.]  When  action  deemed  to  be  com- 
aaenced* 

An  action  is  commenced  against  a  flofendnnt,  within  the 
laeanin^r  of  any  provision  of  this  act,  which  limits  the  time  for 
commencing?  an  action,  when  tbe  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

OtL    P0M.,    f    fi0»    SM'd. 

I  390.    Attempt  to  commence  action  In  a  conrt  of  record. 

An  attempt  to  commenc«?  an  action,  in  a  court  of  record,  is 
eqnlvalent  to  the  commencement  thereof  against  each  dofendaDt, 
within  the  meaning  of  each  provision  of  this  act,  which  Umim 
the  time  for  commencing  an  action,  when  the  summons  ia 
delivered,  with  the  intent  that  It  shall  be  actually  served,  to 
ih^  fiherllf,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
ooonty,  in  which  that  defendant,  or  one  of  tw^o  or  more  co- 
defendanta,  who  are  joint  contractors,  or  otherwise  united  in 
iatereat  with  him,  resides  or  last  resided;  or,  If  the  defendant 
is  a  corporation,  to  a  like  officer  of  tbe  county,  in  which  it  in 
established  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  It  keeps,  or  last  kept,  an  office  for 
the, transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  5^ithin  sixty  days  after  the  expiration 
of  the  time  limited  f<M'  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  bo 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  hiih  in 
that  manner. 

U.,  part  •(  f  W.  Mi*4. 

%  400.    lA.t  in  m  conrt  not  of  record. 

The  last  aection.  excluding  the  provision  reQuiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  nnthorixcd  to  serv* 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pr<s 
vided  that  actual  service  thereof  is  made  with  due  diligence. 
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<H  401.  [Am'd,  1888,  1896.]  fixeeption,  ^ben  defendant  U 
without  the  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  in 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  kuowledj^e  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  sulMiivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Go.  Proc,  f  100.  amM;  L.  1888.  eta.  498;  L.  ISttG.  eh.  006.  In  effect  Sept. 
1,  1880.    See  ante,  §  390. 

S  402.  Id.{  Tvlien  »  person  entitled,  ete.,  dlea  1»efore  Una* 
Itaitlon    expire*. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commence*! 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 

Id..   I  102,  am'd. 

i  403.  [Am'd,  1891,  1896.]  Id.;  'trlien  a  y«eraon  liable,  dies 
within   the    State. 

The  terra  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  btfu  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  throe  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  exocutor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  witliiu  this  state,  at  lea^^t  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  tins  section,  the  term  of  one  year  aft»T 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  lu'tween  a  person  or-  per- 
sons and  an  executor  or  administrator,  wherein  the  jK-rson  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
monei'  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  tho  decedent,  or  is  embraced 
in  the  inventory  of  tho  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determinfition  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  siiid  execu- 
tor or  administrator  to  belong  to  said  dec<Hlent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  there(m  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


•8ee  ante,    fi   890. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or 'administrator  with  the  will  annexed,  to 
enforce  the   payment  of  a  legacy. 

Is.  1801,  ch.  70;  L.  1886,  ch.  897.    In  effect  May  26,  1896. 

S  404.  In  sultM  by  alien*,  time  of  dliiablllty  In  case  of 
\TWir  to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Co.  Proc.,  S  103,  amM. 

{  4€CI.    Pvoviaioit  -vrbere  Jndcrment  baa  been  reTeraed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeul,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits:  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  revcrs:il  or  termination. 

Id.,   I   104.  " 

S  40C    Stay  by  Injnnotlon,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  f  105,  am'd.     See  {  1928. 

I  407.  Certain  actions  by  n  principal,  for  mlNcondnct 
of  aaK  Bilrenty  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commence*!  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

9  408.    Dlaabillty  mnctt  exist  'wbcn  rlarht  accrnes. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  bis  right  of  action  or  of  €«ntry  accrued. 
Go.  Proc.,  i  106,  am'd. 

%  400.  If  aeyeral  disabilities,  no  limitation  nntll  all 
removed. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entty  accrues,  the  limitation  does  not  attach,  until 
all  are  removed. 

Id.,   i   107.   ain*d. 

I  410.  ProTlslon  -vrben  the  action  cannot  be  maintained, 
vritbont  a  deanand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action 
must  be  commenced,  must  be  computed  from  the  time,  when  the 

••a 
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•iffht  to  inalxp  the  demand   irt  complete;  except  in   one   of  the 
'olio wing  cuscs: 

1.  Whore  the  right  grows  ont  of  the  roeelpt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  otlier  per- 
son acting  in  a  fiduciary  capacity,  the  time  must  be  compuK^l 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  iit 
a  tixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  tiMie  or  upon  a  fixed  contingency,  the  time  must  be 
comi)Uted  from  tlie  demand. 

1411.  Provision  In  ca«»-«>f  ««biiilssloii  to  arbltratfov. 

Where  the  persons,  who  might  be  adverse  parties  in  an  aetloa 
have  entere<l  into  a  written  agreement  to  mihniit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  iir  whii-h  it 
might  bo  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators:  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  rentier  it  inelT^H'tnal,  by  tlie  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whom  the  action  might  have 
been  bniught :  or  t^e  execution  theret">f.  or  the  remedy  upon  an 
uward  or  other  determination  thereunder,  is  stayed  by  injonc- 
tioii,  or  other  onhT  pnx'un'd  by  him  from  a  <*omiM't«'nt  court  or 
juilire-  the  time  which  has  elapsed,  between  the  enterinif  into 
tho  \Nfitten  submission  or  airreement,  and  the  revocation  thereof 
or  the  c^xpiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

S    412.     Provision    Tvlion    action    1m    dliicont1nn«r«I,    etc., 
after  nnnwor. 

Where  a  dc^fendant  in  an  action  ha*  interi>oseU  mi  answer,  in 
support  of  which  he  would  be  cutithMl  \o  rely,  at  tUe  trial,  uiK^n 
a  defence  or  counterclaim  then  existing  in  his  favor,  ihe 
remedy  upon  which  ;it  the  time  of  the  coininencement  of  the 
action,  was  not  barri'il  Ijy  the  provi.siruis  of  this  chapter;  an«l 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  conse<iuence  of  the  idaiiitiU's  death;  the  time  which 
intervened,  bi'tween  the  couimeuceniejjt  and  the  tr»rmiuation 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commonee- 
ment  of  an  action  by  t!i(*  di'feiidiint.  to  reccver  for  the  caui*© 
of  actitm  so  interposfMl  as  a  def»*tice,  or  to  interpono  th«»  Bume 
defence  in  another  a<'tion  k»ronght  by  the  same  plaintiff,  or  a 
person  deriving  titlt*  from  or  under  him, 

i    413.     How    objocllon    tnkon,    Tin«ler    tliln    cbapter. 

The  objection,  that  the  a<'tion  was  not  oonimenc(-d  within  the 
time  limited,  can  be  taken  onlv  by  answ(»r.  The  corfeuponding 
objection  to  a  defence  or  c(»unterelaitn  can  l»e  taken  only  by 
reply;  except  whert*  a  reply  is  v.ot  rcH|uired,  ih  order  to  enable 
the  idnintifT  to  rnise  an  issue  uf  fact,  upon  an  allegation  <»n- 
taine<l   in  tlu*  nuswer. 

Co.   Proc.,   part  of   $   74. 

§   411.     CaNen    to  ^vlilch    thin   clinpfer   applied* 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  linntnti«»n  applicabh>,  to  a  civil  aetiou  or  sitecial  pra* 
coediug,  except  in  one  of  the  frdlowing  eases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties.        , 

2.  A  cause  of  action  or  a  Jeleno<>  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  ^'ith 
respeet  tx>  such  a  cause  of  action  or  defence. 

3.  A  case,  not  include^l  iu  the  last  subdivision,  in  which  tt 
person  Is  entitled,  when  this  'ae4  takes  effeet,  to  commelica  a  a 
action,  or  to  institute  a  special  proceeding,  or  to  take  any  pro* 
ceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam<s 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  cases,  th«  provisions  at  iair  Applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "  action'*,  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including:  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

I  415.  Mode  of  co>my«tt«tg  periods  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  io  relief  by  action, 
Q>ecia]  proceeding,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  is  actually  interposed 
hy  the  party,  a?  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. . 


§§^70-70  LnnTATTOKS.  o.  4,  t.  2 

TIT14SIX. 
Actions  other  than  for  the  recovery  of  real  property, 

8ee.  876.  Wlien  aatfBfactton  of  jndgiHeat  preimmed. 
377.  Effect   of    return    of    execution. 
878.  How  presumption   ralBed. 

870.  Limitation  of  action  to  redwtu  from  a  mortgage. 
880.  Other  periodB  of  limitation. 
381.  Witbln    twenty    years. 

882.  WitblD  six   years. 

883.  Within   three   yeurs. 
384.  Within  two  years. 

885.  Within   one  year. 

886.  When  cause  of  action  accrues  on  a  current  accoant. 
367.  Action  for  penalty,   etc.,   by  any  person  who  will  sue. 
388.  Actions   not    before   provided   for. 

889.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Actions  against  a  XKm-resldent.  npoD  a  demand  barred  by  ttm  lav 

of  hla  residence. 
390a.  Limitation  of  time  to  enforce  a  cauffse  of  action  arising  in  another 
.state. 

391.  WhiMi   person  liable,  etc.,  dies  without  the  state. 

392.  Cause   of    action    accruing   hetwoeu    tho   death   oC   a    testator  or   In- 

testate, and  the  grant  of  letters. 

393.  No  limitation  .of   action   on   bank   notes,   etc. 
894,  Action  against  directors,   etc.,   of  banks. 

396,  Acknowledgment  or  new  prouiise  must  be  in  writing. 
896    Rzceptlous,   as   to  persons  under  disabilities. 
897.  Defence  or   counterclaim. 

5  37C{.  [Ain*a,  1804.]  When  matlHtaction  of  Jadflrnent 
prennmed. 

A  final  jndj^ment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  Ignited  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recoverinj?  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presunij)tion  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  tho  judgment  or  decree,  or  liis  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  ciiarged  thereby.  ^ 

L.  1894,   ch.   307. 

f  377.    ESffeet  of  return  of  exeentton. 

If  tlie  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

§   378.     How^    preHnntptlon    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

I  379.    tiimltation  of  acifon  to  redeem  from  a  mortflragre. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  bj 
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the  mortgagor,  or  those  claiming  under  him,  a^aiust  the  mort- 
gagee In  possession,  or  those  claiming  under  him,  unless  he  or 
they  baTe  continuously  maintaine^l  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfilment  of  a  coyenajit 
therein  contained. 

S  880.    Otker  p«viod«  of  UoUiatlon. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 

Co.  Proe.,  part  of  i  74,  and  9  89. 

§   :SS1.    [Am*d,   1K77.]      within   twentr   reara. 

Within  twenty  years e 

An  action  npon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  coTenant  of 
seisin,  or  against  incumbrances,  the  cause  of  action  is,  for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 

Id.,  part  of  S  80. 

i  382.     [Am'd,  1877,  ch.  416  and  422.]      AVIthla  nix  years.' 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;    except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute; 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  fn Jury  to  property,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  period  is  expressl/ 
prescribed  in  this  chapter.     (See  §  383,  subd.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  tlie  grotind  of  frawl,  in  a  caw*  which«  on  the  thirty- 
first  day  of  December,  184t),  was  cognizalile  l)y  tiu^  court  ot  cUaa- 
cery.  The  cause  of  action,  in  such  a  cnse.  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  \hkf  iK^rson  under 
whom  he  claims,  of  the  facts  constitatiug  the  fraud, 

6.  An  action  to  establish  a  will.  Where*  the  will  has  l>een  lost, 
concealed,  or  destroyed,  the  cnupe  of  action  is  not  dtH'Uied  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
UA^er  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7.  [Am'd,  1894.]  An  action  upon  a  judgment  or  decree,  rej> 
dered  in  a  court  not  of  record,  except  wh«'re  a  transcript  shall 
be  fijed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decnn*  her(»tofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  rause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgm(»nt  was  rendered. 

U  1804,  <A.   307. 

9  383.     [Am'd,  1877.]      AMthlu   three   yearn. 

Within  three  years: 

1,  An  action  agaiuat  a  sheriff,  coroner,  roust  able,  or  other  offi- 
cer, for  the  mm-payment  of  money  eollected  upon  an  executidn. 

2.  An  action  against  a.  coii.slal»l«s  upon  any  other  linbility  in- 
curred by  him,  by  doing  uu  net  in  his  otlieial  capacity,  or  by  the 
omissionof  an  official  duty:  except  an  escape. 

U7 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeitQre,  where 
the  action  is  given  to  the  person  agKrieved,  or  to  that  peraon  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituti»d  in  a  court  or 
before  a  pudge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaming,  or  injurmg  personal  property,  by  the  defendant,  or 
the  i)erson  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injui-y»  resultii^ 

from  negligence. 

Substitute  for  Ck>.  rroc.,  S  02;  L.  1886,  ch.  M2;  L.  1889,  ch.  440;  U  190& 
«h.  600,  §  2. 

i  384.  [Ani*d,  1806,  1900.]     IVithln  two  Team. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  couversation,  false  imprisonment^ 
mnlioious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of-  the  State. 

Co.   Proc.   i  03,   am'd.     See  post,  §  1902.     L.   1886,  cb.  335;   L.   1900,   ch. 
117.     Id  effect  Sept.  1.   1900. 

§  386.    'Within   one  year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  ofbcial  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  uiKjn  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

SQUUtnte  for  Go.  Proc.,  |  94.      See  1  R.  S.  772,  t  8;  L.  1902,  ch.  600,  {  2. 

fi  386.  IVhen  canse  of  action  accrnes  on  a  onrrent 
Account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutaal, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  oa 
either  side. 

Co.   Proc.,   I   06. 

§  387.  Action  for  penaltT»  etc.,  by  any  pemon  ^rbo 
^vlll  fine. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence:  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  waa 
committed. 

Id.,   §  96. 

I  388.    Actions  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  sx)eciany  prescribed  tft 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

14.,   S  97.      2S««  i  1973. 
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f  889.    Action*  br  the  people  •nbjeot  to  tbe  same  llmlt»« 

tlOBB. 

The  limitations,  prescribed  in  this  title,  apply  alike  to  nc-' 
tions  brought  in  the  name  of  the  people  of  the  btate,  or  for  their 
benefit,  and  to  actions  by  private  i)er8ou8. 

Co/Proc.,  i  98. 

*  §  390.   Action  aRalnai  a  non-renident,  upon  a  demand 
barred  by  tbe  Lair  of  bin  rcsfidencc. 

Where  a  cause  of  action,  which  docs  not  involve  the  title  to 
or  possession  of  real  property  within  the  State,  accrues  against  a 
person,  who  is  not  then  a  resident  of  the  Stnto.  an  action  cannot 
be  brouj^ht  thereon  in  a  court  of  the  State,  against  him  or  his  per- 
sonal representative,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  his  residouce,  for  bringing  a  like  action,  except  by  a 
resident  of  the  State,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  iu  favor  of  a 
rw^ident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limit«»d,  the  per- 
son. In  whose  favor  it  originally  accrued,  was  or  l>ecame  a  resi- 
dent of  the  Staie:  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  <Twned  by  a  resident  of  the  State. 

lS90-a«  [Added,  lfM)2.]  Limitation  of  time  to  enforce  a 
cause  of  action  arlalngr  In  anotber   state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  .enforce  said  causf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
♦he  state  or  country  where  thej'ause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
yothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1002,  ch.  193.    In  effect  Sopt.  1,  1902. 

I301.  [Am'd,  18T7.]  IVben  pemon  liable,  etc.,  dies  wltb- 
oat  the  State* 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuin;^,  within  the  State. 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator.  * 

$3&2I«  [Am'd,  1877.]  Caase  of  action  acornlnsr  between 
tbe  deatb  at  a  testator  or  Intestate,  and  the  srrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa 
mentary  or  letters  of  administration;  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
tees, or  'creditors,  who,  at  the  time  of  the  transaction  upon  which 

•  Bee  post,  «  401. 
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it  niiffht  have  been  founded,  was  within  the  aj?e  of  tweiityH>ne 
years,  or  iusane,  or  imprisoned  ou  a  criminal  charge,  may,  witbio 
five  years  after  the  cessation  of  snch  a  disability,  maintain  an 
action  to  recover  damases  by  reason  tiiereoif:  in  which  he  auijr 
recover  such  sum,  or  the  value  of  such  F)ropc»rty,  as  be  wo^ald  bar** 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

S  803.  No  llmltatlou  0^  action  on  bnnfe  noten,  etc. 

This  chapter  does  not  ai»t'ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   rroc.»  S  108. 

f»94.  [Am*d,  1877»  1807.]  Action  nfiralnist  <Ure4$tora,  «te.» 
of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banlcing  aasoelation,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after* the  cauoe  of  action  hat 
accrued. 

Co.  Proc,   S  100,  am'd;  L.  1807,  ch.  281.    In  effect  September  1,   1887. 

§  305.  Aelcnovrledsnient  or  neiv  promlve  n&n»t  be  In 
^vrltinsr. 

An  acknowledgment  or  i^omise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  caae 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id..  §  110. 


&38«.  Rx«eptftanii,  a»  to  p«v«ion»  nnder  iltanbiltti^fl. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
.except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cauae  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  year*;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  ezeentioB  upon  coQ- 
viction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  sneh  a  cHsabillty  is  not  a  part  of  the  time  limitetl 
in  this  title  for  commencing  the  action;  exeei>t  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  ease,  more  than  on*  year  after 
the  disability  ceases. 

Id.,  I  101. 

S  89T.  Defence  or  connterclalni.. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 
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HML  Wbeo  acHoa  detnad  to  b«  oommcBMC 

380.  Alttaapt  to  «oiBq)«Doe  action  In  a  court  of  record. 

400.  Id.:  in  a  oourt  not  of  record. 

401.  RzreptloD.  when  defesdant   la  without  tlie  State.  f 

402.  U.;  wb«D  a  peraan  abttUed.  ett,,  dlat  Iwfore  llmKatloo  nplraa. 

405.  Id.;  wben  a  paiaoo  flaWa.  otc,  diea  wltiilQ  tba  State. 

4/H.  In  aaita  by  aliens,  ttzaa  of  disability  In  case  of  war  to  be  deducted. 

406.  ProTlaloa  where  judgment  haa   been   reveraed. 
40(1.  Stay  by  Injunctioa*   etc.,   to  l>e  deducted. 

40T.  Certain  aetlooa  by  a  prlnct|Ml,  for  ail84^>ndact  of  an  agent,  ete. 

408.  DlaaMUty  mnst  exkrt  wben  r\gbt  aerrnef. 

«0D.  It  aevenl  diMbilitlea,  no  llmltatloB  natU  aU  rviaovad. 

410.  ProTlalon  when  tbe  aetlon  cannot  lie  maintained  without  a  demand. 

411.  ProrMon  In  oaae  of  stibmlrolon  to  arbitration. 

41S.  FrarlaloD  whan  actSon  la  dlscMtlaaad.  etc..  alter  anawar. 

413.  How  objection  taken,   under  tbia  chapter. 

414.  Cases  to   which  this  chapter   applies. 
4M.  Ila4a  af  eampatl&g  paftails  of  lianltatlan. 


f  39S,  £Ani'd,  1877.]  l^'hen  action  deemed  to  be  com- 
sa«need. 

An  action  is  commenced  against  a  flofemlniit,  tvithin  the 
meaning  of  any  prorigion  of  this  act,  which  limits  the  time  for 
commencSnfT  an  action,  when  the  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest   with  him. 

Ca»  Paw.,  I  »,  aa'd. 

I  399.    Attempt  to  comxnence  nctlon  In  a  court  of  record. 

An  attempt  to  commence  an  action,  in  a  conrt  of  record,  is 
univalent  to  the  comroencomont  thereof  as^ainst  each  defendant. 
Within  the  meaning  of  each  provision  of  this  act,  whi^h  limir?i 
the  time  for  commencing  an  action,  when  the  summons  is 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  united  in 
Satereat  with  him,  resides  or  Jast  resided;  or,  If  the  defendant 
ia  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  is 
catabUshed  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  oflice  for 
the  .tranaaction  of  business.  Bnt  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  Within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
bv  personal  service  thereof  upon  the  defendant  sought  to  be 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,  part  of  I  00,  aaa'd. 

}  44IO.    td.j  im  A  court  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  aervice  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action.  In  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  oJHcor  anthorizod  to  set^e 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  In  that  section;  pro- 
vided that  actual  serviee  thereof  is  made  with  due  diligence. 
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•i  401.  [ABi*d,  18H8,  1890.]  Bxeeption,  when  defendant  la 
without  the  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  u 
without  the  State,  the  action  muy  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  t Herefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  n  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  tlie  ci>ni  men  cement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  aud  thirty- two,  of  this  act,  remains  in  force. 

Co.  Proc,  S  100,  Am'd;  L.  1888,  cb.  498;  L.  189C,  ch.  666.  In  effect  ScpL 
1,  1896.    See  ante,  }  390. 

§  402.  Id.)  Tvhen  n  person  entitled,  ete.,  dies  before  llna- 
Itation    expiren. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  coramenoe*J 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  cne  year  after  his  death. 

Id.,   f  102.  am'd. 

I  403.  [Am'd,  1881,  1886.]  Id.|  when  a  ?»erBOit  liable,  dies 
within   the   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  b€fn  made  to  commouce  an  action  a^:ainst  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  ex«.»cutor  or  administrator.  If 
letters  testamentary  or  letters  of  administnition  upon  his  esta.te 
are  not  issued,  within  this  state,  .at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aft»T 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
oction  is  pending  in  a  court  of  record  between  a  person  or-  jior- 
sons  and  an  executor  or  administrator,  wherein  the  person  or 
I)ersous  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  sai<l  executor  or  admin- 
istrator to  belong  to  the  estate  of  th'j  deo(.»dent,  or  is  embraced 
in  the  inventor}'  of  th«_»  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencc^ment  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  sold  or  other  property  claimod  by  said  execu- 
tor or  administrator  to  belong  to  said  deccnlent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


•Be«   ante,    §    890. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  'administrator  with  the  will  annexed,  to 
enforce  the   payment  of   a  legacy. 

L.  1891.  ch.  70;  L.  1896,  ch.  897.    In  effect  May  26,  1886. 

i  404.  In  snlts  by  aliens,  time  of  disability  In  case  of 
war   to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
t^  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Co.  Proc.,  §  lOa,  am*d. 

$  40a.     Provision  'vrbere  Jndirment  bas  been   reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor. 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plalntifiF,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
«^'ithin  one  year  after  such  a  reversal  or  termination. 

Id,,  f  104.  - 

§  <400.    Star  by  injanotion,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  t«tatutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  I  105,  am'd.     See  §  1923. 

f  407.  Certain  actions  by  a  principal,  for  mlncondnct 
of  ant  agrent,  etc. 

Where  tn  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  therc»of,  must  be  commonce<l  by  the  principal,  against 
the  deputy  or  agent,  must  be  compnted  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

$  408.    Disability  inuttt  exi»t  -wbcn   rlRbt  accrues. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  €-ntry  accrued. 
Co.  Pioc.,  i  106,   am'd. 

i  400.  If  aeyeral  disabilities,  no  limitation  until  all 
reaaove4A. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entty  accrues,  the  limitation  does  not  attach,  until 
aU  are  removed. 

Id..   I   lOT.   am'd. 

i  410.  Provision  wben  tbe  action  cannot  be  maintained, 
witbout  a  demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action 
most  be  commenced,  must  be  computed  from  the  time,  when  the 
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•ipht  to  uirtke  the  douiaud  ia  complotc;   except  in   one  of   the 
ollowinj?  ca&os: 

1.  Where  the  right  Krows  out  of  the  reeelpt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  lidudary  capacity,  the  time  must  be  computwl 
from  the  timo,  when  the  person,  having  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a  special  demand^  or  a  delivery  of 
I)ersonal  property,  not  lo  bo  returned,  specifically  or  in  kind, 
at  a  fixed  tiaie  or  upon  a  fixed  contingency,  the  time  mast  be 
computed  from  the  demand. 

1411.  ProvlHl^ii  In  cane  of  nnbmlitflton  to  arbttratlom. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  Rubmit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  iir  which  it 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators:  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  snbmiKsion  is  revoked,  so  as 
to  render  it  ineflVctTial,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  tl^e  |)erson  against  whom  the  action  might  have 
been  brought;  or  t^e  exe<'Ution  thereof,  or  the  remedy  upon  an 
awnrd  or  otiu  f  determination  thereunder,  is  stayed  by  injonc- 
tion.  or  otli»M'  order  procured  by  him  from  a  conipetcut  court  or 
juilire:  <he  time  which  hns  elapsed,  between  the  enten'ng  into 
the  \\ntten  submission  or  agreement,  and  the  revocation  there<»f 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

§    412.     Provision    fvlien    action    In     cIiseontlnn«»d,    ete., 
nftcr  RHMwor. 

AVhere  a  defendant  in  an  action  has  interi)0teeil  an  answer,  in 
support  of  wliich  Ii(»  would  ha  entillcii  to  rely,  at  the  trial,  u\¥jn 
a  defence  or  counterclaim  then  existing  in  his  favor,  ihe 
remedy  upon  whicli  :it  the  time  of  the  coninienctmeiit  of  the 
action,  was  not  barred  liy  the  i)rovihiions  of  this  chapter;  and 
the  Complaint,  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consi'ciuence  of  tlu'  ]»laiiitifl\s  death;  the  time  which 
intervened,  between  the  c<uninen(»'UU'jjt  lUid  tlie  termination 
of  the  action,  is  not  a  part  of  the  time,  Uniited  for  the  commone*^ 
ment  of  an  action  i)y  the  defendant,  to  rec(  ver  for  the  cans© 
of  action  so  inten>oHed  as  a  def(Mic(\  or  to  interpoBG  the  same 
defences  in  another  action  .>rought  by  the  same  plaintiff,  or  a 
persjou  deriving  title  from  or  un«ler  him. 

i    413.     Ifi»^v    o1».f*^c*tlou    tnkon,    under    tills    chapter. 

The  objection,  that  the  uctimi  was  not  commenced  within  the 
time  limited,  cnn  \tv  taken  onlv  by  jinswer.  The  corfespoadiMg 
objection  to  a  defence  or  counterclHim  can  l>e  taken  only  by 
reply;  except  wliei^  a  reply  is  not  rtH^uired,  jti  order  to  eutUe 
the  plaint  Iff  to  raise  an  issue  of  fact,  upon  an  aJiegation  con- 
tained  in   th<»   answer. 

Co.   rroc.    imrt  of   §   74. 

§   414.     CaMON   to  '%%'lilcli    this   efinpfer   applied* 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  appiicalile.  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  vt  the  ftdlowlng  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  canse  of  action  or  a  defend*  which  accrued  l>efore  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govorn,  \vitli 
respect  to  nuch  a  cause  of  action  or  defence. 

3.  A  case,  not  include«\  in  the  last  subdivision,  in  which  h 
person  is  entitled,  when  this  'act  takes  effect,  to  commence  a  a 
action,  or  to  institute  a  special  proceeding,  gr  to  take  any  pro- 
cee<Un;;r  therein,  or  to  pursue  a  remedy  upon  a  judgment,  wnere 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam^s 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  eases^  the  provisionB  of  lair  ftpplicable  thereto, 
immediately  iKjfore  this  act  takes  effect,  continue  to  be  so  appli- 
cthle,  not^'itli standing  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  **  action",  containe<l  in  this  chapter,  is  to  be  con- 
stmcH],  when  it  is  neceswary  so  to  do,  as  Including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

I  416.  Mode  of  compttttttflr  periods  of  limitailon. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  Hk^  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  ns  the  case  refiufrea, 
to  the  time  when  the  claim  to  that  relief  Is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 

9  7ft 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

VITLI  I.— C^aMesMmeBt  of  ab  Aetleiu 
TITIil  U.-PArtlef  to  m  AoUqb. 

TITLB  L 
Commencement  of  an  action. 

Article  1.  The  KimmonB  and  accompanying  iwpera:  peraonal  service  theml; 
appearance   of    the  defendant. 
2.  BuDttitatee  for  peraonal  aerrice  In  apocM  omm. 

ARTICLES   FIRST. 

The  aummona  and  accompanying  papers;  perso^ial  service  thereof; 

appearance  of  the  dpfemdamt, 

■te.  416.  Action   to  be  commenced  by  summoni;  time  Wti^a  CMi%  aoqalTM 
Jurladictlon. 

417.  Requlaitea  of  aummona. 

418.  Form  of  aummona. 

419.*SerTlce  of  copy  complaint  or  notice  with  •ozcmena;  conaequeM*  *^ 
failure. 

420.  Caaea  where  anch  aerrice  moat  be  made. 

421.  Appearance   of   defendant. 

421.  When  defendant  muat  anawer  before  Hme  to  appear  expires. 

428.  Notice  of  no  peraonal  claim;  effect  of  aerrice  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Kummoua;    when   and   by   whom  aeryed.    Sheriff's   duty. 

426.  How  personal  service  of  aummone  made  upon  a  natural  pereon. 

427.  428.  Id.;  In  certain  caaea  of  Infancy,  or  lunacy,  etc.,  not  judicially 

declared. 

429.  Id.;  when  delivery  of  copy  tc  lunatic  dlapenaed  with. 

480.  Doalprnation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  sum* 

niona  during  his  nbReuce;  effect  and  revocation  thereof. 

481.  How  peraonal  aervlcc  of  sQromons  made  upon  a  domeatlc  corporation. 

482.  Id.;    upon   a   foreign    corporation. 

433.  Service  of  proceaa,   etc.,   to  commence  a  special  proceeding. 

434.  Proof  of  aervice  of  summons,  etc.;  how  made. 

I  410.  Action  to  be  commenced  by  aummona)  time  ^rben 
court    accinlrea    Jurisdiction. 

A  civil  action  is  commenced  by  the  service  of  a  summons. 
But  from  the  time  of  the  frrnnting  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  3ub«»equen' 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional.  and  liable  to  be  divested,  in  a  case  where  the  jurisdiction 
of  the  court  is  made  dependent,  by  a  special  provision  of  la^ 
upon  some  act,  to  be  done  after  the  granting  of  the  proTisionfP 
remedy. 

eo.  Proc.,  part  of  i  127,  and  id..  $  189. 

S  417.  [Am'd,  1879.]     Reqaisitea   of  aummona. 

Th<>  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
name  of  the  county  in  wh»ch  the  plaintiff  desires  the  trial:  and 
it  must  be  subscribed  by  the  plaintiffs  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  tii« 

71> 
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State  where  there  U  a  post-office.  If  in  a  city,  he  must  add  the 
street,  and  the  street  number,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 

Co.  Ptqc^    i    128,    ^modelled.    See   ante,    S   ^* 

S  418.    [A]n*d,  1877.]       Form  of  unmiuona. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  suIh 
MTiption,  must  be  snitMtantially  in  the  following  form,  the  blanks 
being  properly  fil)e<I: 

"To  the  alKive  named  defendant:  You  are  hereby  summoned 
to  an«supr  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  anpwer  on  th**  plaintiffs  attorney  within  twenty  days  after 
ihe  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  faihire  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.     Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Co.  Proc.,  S  12&. 

I  410.  [Ani*d,  1870.1  Service  of  copy  complaint  or  notice 
^ith  summonB;  conseQuence   of  failure. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default,  without  application  to 
the  court*  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  summons,  stating  the  sum  of  money  for  which 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
Doxt  sectiol|. 

14.    8m  post»  I  1212,  aiid  fi«  422.  47». 

{  4XO.  [A«&*dy  1877.]  Canes  wbere  «aeb  service  miAit  be 
annde. 

Judgment  may  bo  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con*' 
nstiug  of  the  bn^ncli  of  an  express  contract  to  pay,  absolutely 
Of  niK)n  a  contingenc5%  a  siim  or  sums  of  mortey.  fixed  by  the 
terms  of  the  c<jntraet,  or  cafKibl'?  of  bein^r  ascertained  therefrom, 
l»y  computation  only;  or  an  exi>ress  or  implied  contract  to  pay 
mouey  re<'elve<l  or  disburse<l,  or  the  vnlu<»  of  property  doliverod, 
or  of  sei'vw-es  rendered  by,  to.  or  for  the  use  of,  the  defendant 
or  a  third  person ;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.'  This  section  iucliules  n  case,  where  the  breacli 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintifTs 
demand  has  been  reduce<l  by  payment,  counterclaim,  or  other 
crodit. 

Id.   See  post,    i  1212. 

I  421.    App^^aranee  of  defemlant. 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiffs  attorney,  within  twenty  days  after  service  of  the 
^amnions,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleadin;;, 
60  served,  must  be  subscribed  by  the  dc^fendant's  attorney,  wlio 
must  add  to  his  oignaiure  his  office  addresH,  with  the  particulars 
prewribiKl  in  s«»ctlon  417  of  this  act,  concerning  the  office  address 
of  the  pi^intiff^s  attorney. 

■••  Eal«  9.  gm      -:— ^^ 


ft  422  2^  RKUVICK  OK  Ht'MMONa  cS,t.l,*,l 


}  4id.   [Atn'd,  18>r.]    vrk«A  d«ff«»4««t  mviit  uuiw«r  b«tet« 

A  defondant,  wyyon  whom  the  plaJntifP  has  Sf^rred,  with  the 
summons,  a  copy  of  the  coraplnint,  must  sprte  a  oopy  of  his 
dennirror  or  answer  upon  tho  plaiutilTB  attorney,  before  the 
expiration  of  the  ttmp,  within  which  the  aiiminonfl  reqnirm  hhn 
to  nnswf  r.  If  ai  copy  of  the  complaint  is  not  so  «erved,  &  viotice 
of  rippon ranee  entitles  him  only  to  notice  of  the  sabftequeiit  pm* 
ceedinpr»,  unless  within  the  same  time  he  demands  the  serrice 
ot  i{  copy  of  the  complaint  as  prescribed  tn  section  four  huodnil 
nnd  serenty-nine  of  this  act. 
See  Co.  Ptoc..   |(  130  aod  148.       Sec  9§  419.  47d. 

§  42ta.  [Ani'd,  1H77«]  Notice  of  no  peraon»l  claim;  «llc«t 
of  Mervlee   thereof. 

Where  a  personal  claim  is  not  made  a^cainst  a  defendant^  a 
notice,  subscribed  by  the  plaintifTs  attorney,  settinir  forth  the 
ffenernl  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  si^ecific  real  or  personal  property, 
and  that  a  nersoDAl  claim  in  not  made  a,gamst  him,  may  be 
served  with  the  summons.  If  the  defendant  so  servedj  nnreasoQ* 
ably  defend0  the  action,  costs  may  be  awarded  against  him. 

Id.,  i  lU. 

§   124.    Effect  of  v«»Itititary  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  ot  the  summons  upon  him. 
Id.,  part  of  8   13d.  ^ 

§  425.  Sninnionn;  ^vben  nnA  lir  ^Thom  served*  Sheriff 'a 
duty. 

The  summons  may  be  served  by  any  person,  oth^r  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  Iqr 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  tlie 
summons,  fix  a  time  within  whirh  the  service  thereof 
must  be  made:  in  that  case,  the  service  en n not  be  mnde  after- 
wards. Where  A  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriflF  mus»t 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintifTs 
attorney,  with  reasonable  diligence. 

Id.,  »  13S,  am'd.     Bp«  g  1885. 

)l  V2il,  |.\m*d,  1S7B,  101.1.1  How  peraonal  mf^rxitfe  of  fmm- 
nionM  niailo  apou  a  natural  iiemon. 

l*<Ts<)ual  Fcrvice  of  the  summons  upon  a  defendant,  beinj;  a 
jjalural  person,  niusl  he  made  by  delivering  a  copy  thereof, 
within   the  State,   as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  aj?e  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  none 
within  the  state,  to  the  person  having  the  care  and  control  of 
him,  or, with  wlioni  he  resides,  or  In  whose  service  he  w  em- 
pl(»ye(l.  If  the  defendant  is  an  infant  over  the  ajte  of  fourteen 
years,  to  the  infant  in  i)erson,  and  also  to  his  father,  mother 
or  jfuardian;  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  care  and  cuntrol  of  him,  or  with  whom  he  resides,  or 
in  uiioso  service  ho  is  employed.  Where  the  defendant  is  an 
infant  under  the  a^T  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  make  an  order,  reiinirinp  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  the  defendant,  to  a 
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person  denlirnated  in  the  order,  and  that  service  of  the  HUiumuns 
shall  n«)t  hi*  d^emi<d  complete  antil  it  is  ho  delivereil.  Where  the 
d«*fetidHi]t  in  an  infiint  oT«r  the  age  of  fourteen  ye«i*8  a  Himilar 
order  may  be  made  by  the  court  in  its  discretion,  with  or  without 
application  therefor. 

Subd.  fliB'd  hr  X^  1913,  rb.  U7B.     lu  e(re<t  Bcpt.  1,  1013. 

2.  If  the  defendant  is  a  person  indiciAlly  declared  to  be  inc©m- 
petent  to  manage  hia  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenneSB,  and  for  whom  a  committee  liaa 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  caune  specified  in 
section  cme  hundred  and  lifty-eight  of  this  act,  by  deiiveriug  it 
to  the  defendant  in  person,  or  to  his  undcr-sheriflf  in  pcrsJUi,  or 
at  the  office  of  the  sheriff  durinic  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  dei)uty-«heriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  iktsjui  in  churffe  of  the  othce. 

4.  In  any  other  ease,   to  the  defendant  in  person. 

Vt).  Prw.,  {  134,  Hobil.  2,  3,  and  4.     Hov  |§  427-0,  1755,  i*wt. 

S  42^7.  (AjM*d,  191S.}  Id. 9  in  certalu  eaii«M  of  Infancy,  or 
Innacy,  etc.,  not  Judicially  declaretl. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  belieye, 
that  tJle  defendant,  by  reason  of  habitual  drunkenness,  or  for 
any  other  cause,  is  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to 
niana^o  his  affairs,  the  court  n^ay,  in  its  discretion,  with  or 
without  an  application  therefor,  and,  in  the  defendant's  interest, 
make  au  order,  requiring  a  t:oi)y  uf  the  summons  to  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  stn-viee  of  the  summons  shall  not  be  deemed 
complete,  until  it  is  so  delivered. 

.Vm  d  1..   1013,  cb.  27n.     in  efCwt  Stnit.   1,  1013. 

I  42Sn   The  same. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twent3'-six  of  this  act,  where  the  court  has, 
hi  \iH  opinion,  reasoviaiile  ground  to  believo  that  the  intei^st  nf 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
simmiona  has  b«?en  deliTeretl,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reasoti,  ho  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
scribed in  the  last  section,  in  a  ciise  specified  in  subdivision 
fiec<md;  the  court  may,  as  a  part  of  the  same  order,  or  l)y  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  .special  guardian  ad  litem 
to  conduct  the  defence  ifor  the  incompetent  defendant,  to  the 
exrhision  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

I  488.  Id.|  'whei^  deliverr  of  copy  to  lanatic  dispenned 
with. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consccpipnce  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  allidavit,  that  the  delivery 
of  a  copy  of  the  summons  to  hi.u,  in  piM-son.  will  tend  to  Aggra- 
vate his  disorder,   or   to   lesser,  the   probabilitv   of  liis   rocovorv, 
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the  court  may  make  an  order,  dispensiDK  with  »nch  delivery. 
In  that  rase  a  delivery  of  a  copy  of  the  8umm0iiH,  to  a  com- 
mittee duly  appointed  for  him,  is  snfflcient  personal  service  upon 
the  defendant. 

I  430.  rAm'd,  3S99.1  Denliciiatlon,  by  a  resident,  of  a  per- 
non  upon  whom  to  nerve  n  NnniinoiiB  daring'  bis  absence; 
effect  and  revocation  tbereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  acknowledjaje,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  otiicer,  during  the  absence 
tnun  the  stnte  of  New  York  of  the  person  making  the  designa- 
tion; and  may  tile  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledge*!  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  residt^s.  The  dcKignation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  tiling  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  tile  and-  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  ('esignated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
uoiwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
L.  1800,  ch.  524.     In  eflfcct  Sept.  1,  1899. 

I  4S1.  HoTv  personal  service  of  imtttmons  made  npon  a 
doniCNtic  corporatitiu. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  cnrixjratiou,  must  be  made  by  delivering  a  copy  thereof, 
within  th<»  Slate,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
<'ounsel  to  th«»  ceu-poratioii. 

2.  If  the  action  is  against  any  other  city,  io  the  .mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or.  if  the  city  lacks  either  of 
those  officers,  lo  the  officer  performing  corresponding  functions, 
under  anoiher  name. 

ti.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corpi>ration,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

S  4.^2.  [Am*d,  1ST7,  1!>0;{,  1J>0«.]  Id.j  npon  a  foreign  cor- 
poration. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreijju  <'orp<ir.iiion,  must  be  made  by  delivering  a  copy  thereof, 
within  file  state',  as  follows: 

NO 
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1.  [ABi'd,  1908«]  To  the  president,  vice-pre«ident,  treasurer, 
asMUitant  treanurer,  secretary  or  aanitftant  secretary;  or,  if  tlie 
t-orponition  lacks  either  of  those  officers,  to  the  officer  performing 
correspond! ni;  functions,  nnder  another  name. 

2.  [A«i'd,  19O0.]  To  a  person  designated  for  the  purpose  as 
proTided  in  section  sixteen  of  the  general  corporation  hnv. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Added,  IfHie.]      If  the  pj'rson  designated   as  provided  in 

section  sixteen  of  the  general  corporation   law  dies  or  removes 

from  the  place  where  the  corporation  has  its  principal  place  of 

bnainesii  within  the  state  and   the  corporation   does  not   within 

thirty  days  after  such  death  or  removal  designate  in  like  manner 

another  person   upon   whom   process   against    it    may   be   served 

within  the  state,   process  against  the  corporation   in  an   action 

upon  any  liability  incarred  within  this  state  or  if  the  corporation 

has  property  within  the  state  may  after  such  death,  removal  or 

rerocation  and  before  another  designation  is  made  be  served  upon 

tlie  secretary  of  state. 

Cb.  Froe..  I  1.^4.  parf  of  ffubd.  1,  and  L.  1855,  eb.  279.  Si  1-3:  L.  1903. 
Hl  311.  Am'il  bj  L.  1908.  cti.  U5.  AUo  |Nirtl.v  n'iM>uh>tl  by  U  19U9.  ih.  28. 
Are  CoDMlldated  Law8,  tU.  Oeni'rnl  CoriM)rntl«>u  Imw,  |  10,  and  Cix\v  Vlv. 
PnjT..  I  931a.  See  note  40  of  notc«  of  Board  of  Statutory  Consolidation  at 
rod  tk  Code. 

I  433.  fler'rltfe  of  pro«ess»  etc.,  to  eomnaenee  a  special 
proceeding. 

The  proTisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proi'eefiing  is  commenced  in  a 
vonrt  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

a«e  L.  1855,  ch.  279,  |  4  (3  Kdm.  685).     See  f|  425,  2000. 

i  4a4»  Proof  of  service  of  aummoiifi,  etc.;  ho^vr  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
bjr  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriflP,  it  may  be  proved  by 
hi«  fertificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
Hilly  declared  to  be  incomp<'tenr  to  manage  his  utTairs,  the 
^frrice  may  lje  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
M  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  aflBdavit  of  a  iierson,  other  than  the  plaintiff,  showing  that 
tile  signatnre  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
must  titate  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  snmmons,  or  of  a  pajper  accompanying  the 
«tne,  imports,  nnless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivereil  to  the  person  signing  the  admission. 

SotvUlate  for  portions  of  Co.  Proc,  8  VIH.     See  Rule  18. 
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Suhstitutes  for  personal  service  in  upecial  canes. 

Sec.  435.  Ortl«'r  for  hcttIio  of  stiraraons  upon  d*»f»»n(lnnt  rt'sMfng  In  thift  StttP, 
iilMin   what   pr(N»f   to  be  niMd<>. 
438.   How  Horvlop  muKt  be  made.  : 

4:i7.  PaiMTK  to  In.*  fllod ;   proof  j)f  mfrylco. 
43«.  Cases    In   which    wrvice   of   8unimon.s   by   publication,    otc,    maj  bn 

ordiTcd. 
4.39.   I'ni>ers  uiK>n  wbloh  onh^r  Unt  pnMIcatlon  ttay  !>«>  ninde. 

440.  \\y  whom  order  niji.v  Ih»  mridc;  c«>ntt'Qln  uf  onU*r. 

441.  \Yh#»n   publication   must   be  conimcntH'd ;    whi-n  service  deemed  com 

ph'to. 

442.  Piip<»rs  to  be  fllwl;  notlcf  to  defendant. 

44:{.    Id.  ;    whin   Hcrvlce   Is   made   without  the  Stat(f. 

444.  Proof  of  Hervl<'e. 

445.  Dt^fendant,    when  allowed   to  defend. 

i  435.  [AmM,  1SS4).  KM8.1  Ordei*  for  nervlce  of  Namm^Btf 
upon  defendant  rcMidlnir  In  ^IiIn  Stiite*  upon  vrhnt  proof  to 
be  made. 

Whore  n  HiuumouH  is  iskikhI  in  niiy  court  uf  record,  an  ordtT 
for  the  Horrict*  thereof  ium>ii  a  defoudfiut.  >Yhether  a  doint'wtU' 
corporation,  other  than  r  mnuieipnl  corporation,  a  joint-stoek 
or  other  niiineorpo rated  asj^orintion  or  a  natural  person,  resiiUnic 
within  the  state  may  bo  made  by  the  c«iuru  or  n  jud^e  ther\Hkf, 
or  the  comity  judffe  of  the  county  where  the  ai:tioii  ies  triable 
upon  .satisfactory  proof,  hy  the  althhivit  of  a  iR»rsoii,  not  u  imrty 
to  the  action,  or  by  the  return  of  the  shoriflF  of  the  ciouuty  where 
sui:h  defendant  resides,  or  has  its  priiicjiMil  office  or  i>lftoe  of 
business,  tluit  pniper  and  dili^»"nt  effort  has  lieen  niad(;  to  >«erve 
tiie  summons  upon  the  defendant  and  that  none  of  the  persons 
mentioned  in  imbdivision  throi*»  ol  MKjUon  four  huudn*d  au«l 
thirty-<»ne.  nor  tlie  president  or  troasuri'r  of  .such  UKHOciHtifHi, 
can  be  ff»und,  or  if  the  defendant  is  a  uutunil  pernou,  that  the 
phice  of  his  sojonrn  cannot  bo  aH4'ertiiined«  or  if  he  in  within  the 
state,  that  he  a  void  h  service,  ao  that  pergonal  «orvice  cannot  be 
ma(h^. 

l»nrt  of  L.   lJ^5;j.  ch.  511   (4  Etlm.  «8»).     AmM  L.  1880.  ch.  633;  U   IftlS, 

v\\.  U.JO.     In  efiecl  S<'iit.   1.   1U1:J.     .S.a'  I  tJ.SH,  |H«,t, 

§  436.   [Am*d,  180(1,  191».)    How  service  mnut  be  made. 

The  ord4»r  mnst  direct  th«t  thetHcrrk***  of  the*  Hiiramoiis  U' 
made,  by  leaving  a  copy  thuroof,  and  of  the  order,  if  the  de- 
fciMl.iut  is  a  domestic  cori)orntion  or  j^^int-Htock  or  otjier  uuin- 
coi-poratcHi  association  at  its  principal  othce  or  plac«  of  businej^N 
or  if  a  natural  person  at  the  residence  of  the  defendant,  with  u 
person  of  ])roper  a^e,  if  upon  resusouabie  applicAtiou,  admittantv 
ean  be  obtained,  and  sueh  person  found  who  will  receive  it;  or, 
if  admittance  cannot  ha  so  obtained,  nor  k»ucli  a  pers<m  found, 
i»y  nfflxiufT  the  same  to  the  outer  or  other  door  of  tlie  defendant's 
said  place  of  businews  or  ortit-e,  or  of  \\\^  rek«idence,  and  by  d»y 
]N>Kitiufr  another  «)py  ther(»of,  properly  euch)sed  in  a  pt)f«t-puid 
wrapper,  addressed  to  the  defenclant  at  iti*  said  principal  office  or 
place  of  buKinos>;.  or  to  him  at  his  place  of  residence,  in  the  post- 
ottlce  at  the  place  whore  he  rosidet^,  or  where  paid  office,  u^acs 
of  l)usiness  or  residence  is  loi-atwl,  or  uiK>n  proof  beinff  made  by 
affidavit  that  no  such  residi-nce  can  be  found,  service  of  the 
Hummon5(  may  be  made  in  such  manner  a>i  the  court  may  direct. 

Part  of  I..   IHr.,*:.  ch.  511.     AmM   I..   ISUO,  eh.  5t>a;  L.   1»13,  cli.  230.     Is 

vavit  «*pi.  1.  ii>i:i. 
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i  437.   PaperM  to  be  filed;  proof  ot  Nervlce. 

The  order,  and  the  papers  upon  wliidh  it  wat)  granted,  must 
be  tiled,  and  the  tterviee  must  be  made,  uithiu  ten  days  after 
the  order  U  grante<i;  otiierwiKe  the  order  beoouies  inoperative. 
Oa  filing  an  affidavit,  sthowiutfc  Mervice  accurdinK  to  the  order 
the  Humnions  is  deemed  nerved,  and  the  Haaie  pruceedin^H  may 
be  taken  thereupoo,  as  if  it  bad  .lueen  served  by  publication,  pur- 
suant to  on  order  for  that  •  purpose,  made  un  pceiicribed  in  the 
next  section. 

i  438.  (Am'd,  ]S7f»,  1884,  18&0,  1IN>0y  1»13,  1914.]  Cttneii  in 
which  Nervtce  <if  ai«ffniii<»nM  hy  pfuhllontoa,  etc*.,  tuny  be 
ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  "Where  fhe  def«»ndant  ftv^i^  nerfc^  is  a  frmiitfifjrorporatloB; 
or.  is  an  unincorporated  association  consist itJTt"i)f  f<even  or  mtu'e. 
l>erMoni^,  having  a  president  and  treasurer,  neitlier  of  winoni  is  a 
resident  of  this  state;  «r,  being  a  domo^tic  eor|H>ratiun,  where 
after  diligent  effort,  service  cannot  b*^  made  "within  the  state 
iipcin  the  prcflideiit  or  other  head  of  the  conn) ration,  the  secTe- 
tary  or  clerk  to  the  corp«»ration.  tW  caJ^hfa'r,  the  treaniirer  or  a 
ilircctcir  or  nianagiug  agent;  or,  Ixdng  a  natural  person,  is  not  a 
resident  of  the  state;  or,  when',  after  diligent  inquiry,  the  de- 
fendant n»mains  imknown  to  the  plaintiff,  or  the  phiiutiff  is 
nnahle  to  asi^ertain  whether  the  defendant  is  or  is  not  a  resident 
of  the  state. 

2.  Where  the  defei}daiif,behijr<a  reiident  of  the  state,  has  de- 
pa  rtwl  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summona;  or  keepK  himself  coueetiled  therein, 
wiTh  like  intent. 

3/ Where  tlie  defendant,  boing  an  adult,  and  a  resident  of  the 
state,  has  lieen  continuously  without  the  state  of  New  York 
more  than  six  months  next  lK.'fore  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  wh(»m  to 
nerve  a  sumniona  in  his  behalf,  as  prescribed  in  section  four 
Iniudred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  \\\y<m  the  person  so  designated 
cannot  In*  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

r».  Where  the  complaint  demands  judgment,  that  the  defendant 
l)e  exclud(-d  from  a  vested  or  contingent  interest  in  or  lien  uxxui, 
siM'cific  real  or  personal  property  within  the  state:  or  that  such 
an  int«»rest  or  lieu  in  favor  of  either  paity  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
erirporattoB;  and  an  attetnpt  waK  made  to  commence  the  action 
against  the  defendant,  aH  requilHHi  in  chapter  fourth  of  thin  act. 
More  the  expiration  erf  the  limitation  applicable  thento  as  fixed 
m  that  chapter;  and  the  limitation  wotdd  have  expired,  within 
•nxty  days  next  preceding  the  application,  if  time  had  not  lK»en 
extended  hy  the  attempt  to  commeiu-e  the  action* 

7.  Where  the  action  is  against  th<'  steickholderK  of  a  corpora- 
tion, or  joint-stock  company,  an^l  is  authorized  by  law  of  tho 
state,  and  the  defendant  is  a  stockholder  th««retif.     When  n  copy 
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of  the  suminoDs  is  roqiiired  by  subdiviBion  first  or  subdivision 
set'oud  of  set'tioD  four  nuudred  and  tvveutj-six  of  this  act,  or  by 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delirered 
to  a  per»on  other  than  the  defendant,  an  order,  directing:  the 
service  of  the  summons  upon  such  person  b.v  publication,  may  be 
made  as  proscribed  in  this  section,  as  if  such  person  was  the 
defendant  in  the  action,  and  upon  a  verified  complaint  and  the 
same  proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections  four 
hundred  and  forty  to  four  hundred  atid  forty-four  both  inclusive, 
apply  to  the  proceedings  in  like  manner  as  if  such  person  was  a 
defendant. 

Substltutp  for  Co,  Proc.  i  135.  Am'd  hy  L.  1R79,  <»h.  R42;  L.  1884.  <*. 
399:  U  1899.  oh.  301;  L.  1909,  ch.  492;  L,  19jn,  rh.  179;  L.  1914,  ch. 
.'{40,  in  effwt  Sept.  1,  1914. 

S  439.  [Ain*d»  1879.]  Papers  upon  ^vhlch  order  for  pabll- 
ealloii   may   be  made. 

The  order  mu.st  be  founded  upon  a  verified  complaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  aflidavit  of  the  additional  facts  required  by  the  last 
section;  and  also,  where  the  application  is  made  upon  the  ground 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  sev- 
enth of  the  last  section,  that  the  plaintiff  has  been  or  will  be  un- 
able, with  due  diligence,  to  make  personal  service  of  the  summons. 

See  Co.  Proc.,  {  135. 

I  440.  [Am'd,  1889,  1914.]  Br  vrhon  order  mar  be  made; 
contentH  of  order. 

The  order  may  be  made  by  the  court  or  by  a  judge  thereof,  or 
the  county  judge  of  the  county  where  the  action  is  triable.  It 
must  direct  that  service  of  the  summons,  upon  the  defendant 
named  or  described  in  the  order,  be  made  by  publication  thereof 
in  two  newspapers,  designated  in:  the  order  as  most  Hkely  to  give 
notice  to  the  defendant,  for  a  specified  time,  which  the  judge 
deems  reasonaVile,  not  less  than  once  a  week  for  six  successive 
weeks.  It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
otiicc,  one  or  mure  sets  of  copies  of  the  summons,  complaint  i\iu\ 
order,  each  contained  in  a  securely  closed  post-paid  wrapper, 
directt'<l  to  the  dcfetuJsmt,  at  a  place  specified  in  tlie  order,  or  a 
statement  that  the  judge,  being  satisfied,  by  the  affidavits  upon 
which  the  order  was  granted,  that  the  plaintiff  cannot,  with 
reas<»nable  diligence,  ascertain  a  place  or  places,  where  the  de- 
fendant would  probably  re<'eive  matter  transmitted  through  the 
post-otlicc,  dispenses  with  the  deixisit  of  any  papers  therein. 

Am'd  by   L.   1889,   ch.   195;   L.   1914,   ch.   340,    in  effect  Sept.   1.   1914. 

I  441.  f  Am*d,  1887,  1914.]  'V^'hen  pnblloatlon  mant  be  com- 
menced;  %vhen   nervlce   deemed   contpiete. 

The  first  publication  in  each  newspaper  designated  in  the  order, 
or  personal  service  upon  the  defendant  without  the  State  in  licit 
thereof,  must  be  made  within  three  months  after  the  onler  is 
granted.  For  the  purpose  of  reckoning  the  time  within  which 
the  defendant   must  appear  or  answer,  service  by  publicatloQ  is 
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(ntii)t>lc»te   iipuii  the  day  of  the  lant  iHihlicatioii,   pursuunt   to  the 
order. 

Am*d  b7  L.  1877,  ch.    41 G,  ami   L.   1914,  ch.   840,     In  ofTect  S^pt.   1.   1914. 

I  442.    [Ain'd,  1M77.]      Papem  to  be  filed)  notice  to  defend- 
t. 


Where  servM*e  is  made  by  publication,  the  siimmona,  ooitiplnlnt. 
and  order^  aud  the  papers  upon  which  the  order  was  made, 
must  be  bled  with  the  clerk,  on  or  l>efore  the  day  of  the  tifMt 
pablication;  and  a  notice,  subst'ribed  by  the  plaintiff'H  nttomey, 
and  directed  only  lo  the  defendant  or  defendants  to  be  tinift 
served,  substantially  in  the  foliowinf?  form,  the  blanks  boinir 
prf>perb'  filled  up,  must  be  subjoined  to,  and  published  with  the 
summons: 

See  poAt,    ii    1^41,    1T74. 

"  To  :     Tlie  foregoing  summons  is  served  upon  you, 

by  publication,   pursuaiit   to   an   onler   of  "    (naniiim 

the  judi^e   and    his   official   title),    "  dated    the  dny 

of  ,  Iti     ,  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of  at 

{  443.    LAm'd,  1877,  1»14.]      Service   without  the   State. 

1.  Where  service  is  made  without  the  State  under  an  order 
for  publication  of  the  summons,  the  papers  specified  in  the  hist 
section  must  be  previously  filed;  and  a  notice  must  be  served  with 
the  summons,  in  all  respects  like  the  notice  required  by  the  lust 
section,  except  that  the  words,  '*  without  the  State  of  New  York  ", 
must  be  substituted  for  the  words,  "  by  publication  ". 

2.  In  all  cases  when  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post-offlce. 

3.  In  the  cases  specified  in  subdivision  five  of  section  four 
hundred  and  thirty-eight  the  summons  may  be  served  without  an 
order.  ui>on  a  defendant  without  the  state  in  the  same  manner  as 
if  .such  service  were  made  within  the  state.  ex<'ept  that  a  copy  of 
the  complaint  shall  be  annexed  to  and  served  with  the  summons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
thereof  is  filed. 

5.  When  the  summons  is  served  personally  without  the  state 
the  affidavit  of  service  must  show  that  the  j)erson  making  it  is  a 
resident  ot  the  state  of  New  York,  or  a  sheriff,  under  shcMiff, 
deputy  sheriflF  or  constable  of  the  county  or  other  political  sub- 
division in  which  the  service  is  nimle.  or  an  officer  authorizHd 
by  the  laws  of  this  state  to  take  acknowledgments  of  deeds  to  be 
record'Ml  in  this  state. 

0.  A  judfrment  shnll  !)e  conclusive  upon  a  defendant  on  whom 
the  summons  is  personally  served  without  the  state,  with  respe«'t 
to  the  property  which  is  the  subject  of  the  a<'tlr)ii.  or  which  is 
attached  therein,  to  the  same  extent  as  if  the  service  upon  hitn 
Were  made  within  the  state. 

Am'd  by  L.  1877,  ch.  410,  an<t   L.   1914,  ch.  340,    In  efTpct  Sept.   1,   1914. 

I  444.  Proof   of   Her  vice. 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit,  of  the  printer  or  iiublish(*r.  or  his  foreman 
or  principal    clerk.      Pr<K>f   of   dep(»sit    in    the    post-office,    or   of 
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delivery,  of  a  pnper  required  to  bo  deposited  or  deHv<ered  by  the 
provisions  of  this  nrtiole,  must  bt'  made  by  the  affidavit  of  the 
IXT^iii,  who  dRposited  or  delivered  it. 
Co.   Proc.,   f   138,  Rubd.  3. 

f  446.  [.\ni*il,  1H77,  1014.J  Defendant  when  alloifred  to 
defend. 

Where  the  summons  is  served,  pumnant  to  an  order  made 
avS  p^e^ecribed  in  this  artiv'le,  in  any  other  manner  than  personally 
without  the  state,  and  the  defendant  so  served  docs  not  appear; 
he  or  his  repre.sentativei^,  on  appUt'atio>n  and  auffieient  cause 
sliown,  at  an^  time  before  final  JudRuient,  must  he  allowed  to 
dclond  the  action:und.  excM>pt  in  an  action  for  divorce,  dr  irherein 
the  contrary  is  expressly  prescribed  by  law,  such  defendant,  or 
his  representatives,  must,  in  like  manner,  nj#o¥  good  cau^  shown, 
und  iUH)n  just  terms,  be  allowed  to  defend,  after  final  judjfment. 
at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof;  or,  if  such  a  notice  has  not  been  served,  withia 
seven  years  after  the  filing  of  the  judjgment-roil.  If  the  defence 
is  successful,  and  the  judgment,  or  an^^  j^jart  thei'eof,  has  bc^u 
<*ollcctt*d  or  otherwise  enforced,  such  restituti<m  may  therenpou 
be  compelled,  as  the  court  dire<'ts;  but  the  title  to  property,  sold, 
to  a  purchaser  in  good  faith,  pursuant  to  a  dirAetioA  contained 
in  the  iudgmcut,  or  by  virtue  of  an  execution  issued  upon  the 
same,  .snail  not  be  affected  thereby. 

Id.,  purt  of  {  135  So(>  S  1507,  »ubd.  1.  Am'd  by  U  1877,  cb.  416,  and  U 
1914,   cli.   340,   III   ffroct    S.-iJt.    1,    11) U. 
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TITLE  H. 
Pfuftl6B  to  fin  actioii* 

Article  L  Partle*  goneraUj. 

X  Parties  seTerally  liable. 

3.  Partiea  prosecutliv  aod  defeadUig  as  poor  panKwa. 

4.  Infant  pUlntlffs  and  defendaQta. 

ARTICLE   FIRST. 

PmiritcM  genaraHy. 

•te.  44f .  Who  may  be  Joined  aa  plalntlffa. 
4i7.  Id.;  as  defeodanta. 
448.  Parties   ontted  In  intereat,   when  to  "be  >>lDed;  wtma  od«  or  aaota 

may  sue  or  deftnd  lor  the  whole. 
440.  PMty  la  latereat  to  ana.    Tniette,  etc.,  nmj  aua  aloDa. 
460.  Whsn  marrlM  woman  la  a  pa^-ty. 

451.  Wben  defendant  or  bis  uame  la  iinkoowa. 

452.  Whan   court   to  decide  controversy  or  to  order  other  parties  to  ba 

broaght  In. 
463.  Supplemental  summonti. 


{ 


All  persons  haying  an  interest  in  the  subje<*t  of  the  action,  and 
in  ohtainiiiR  the  judgment  demanded,  may  bo  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Coi  Proo.,  I  117. 

i  447.   [Am'd,   lOOl,   1911.1    Idem;  aM   defendants. 

Any  person  may  be  niado  a  defendnnt  who  has  or  HHimft  an 
iuttrest  in  the  controversy  adverse  to  the  pJninttff  or  who  is  a 
necessary  party  defendant  for  the  (•»)!» pi ete  determination  or 
Kettlem^nt  of  a  question  involved  therein,  except  an  fitherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  aflfect- 
tog  real  estate  upon  which  the  people  of  the  state  of  New  York 
kflve  or  claim  to  have  a  lien  under  the  ti-nnsfer  tax  act,  the  naid 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  tlie  people 
of  tht  atAte  of  New  York  ar^  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  against  whoso  estate  there 
w  an  nnpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
thi^  lime  of  death,  the  heirs  at  law  and  next  of  kin  of  (le<HMlent 
jH*  if  decedent  left  none  that  fact  shall  l»e  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
hflH  been  administered,  and  if  so  where;  and  if  not  administered, 
such  facts  shall  be  stated;  and  also  that  the  peojile  of  the  state  of 
New  York  are  made  a  party  defendant  f«u'  no  other  reason  than 
the  lien  of  said  transfer  tax.  Upon  failure  t<>  state  such  facts. 
the  complaint  shall  be  dismissed  as  to  the  people  of  the  state 
of  New  York.  In  such  a  case  the  sumumns  must  he  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  people. 

W.,  part  of  S  118;  li.  MK)1,  ch.  009;  L.  1911,  rli.  24,  In  cfftot  St-pt.   1,  1911. 

« 

I  44M.  P«vtle«    «nlted    ^n    IntereMt,    i^-hen    io    1»e    Joined; 
wkem   <»■«    map    mwre  'uiay  r«>ie  or  «le(eud  Cor  (he  wliole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 

must  he  joined  as  plaintiffs  or  defendants,   excei)t  as  otherwise 

•  See    f    19*0,    post. 
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expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one. 
who  ought  to  be  joined  as  a  plaintiff,  cannot  Ih*  obtained,  he  may 
be  made  a  defendant,  the  reas(»n  therefor  bein^  stated  in  the 
couipUiint.  And  where  the  iiuestion  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  the  |K»nson«.  who  might 
be  made  parties,  are  very  numerous,  and  It  may  be  impraoticable 
to  bring  tnem  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  alL 
Id.,  i   lit),  aiu'd. 

i  44».  rAniM,  1877.1  Party  in  inter«Nt  to  «iae.  Trustee, 
oti'.t   mny   Mue   nione. 

Kverj'  action  nnist  1m?  prosecut«'d  in  the  name  of  the  real  party 
in  interest,  excei»t  that  an  executor  or  administrator,  a  trnsltM?  of 
an  express  trust,  or  a  iktsou  expressly  autliori%ed  by  statute, 
may  sue,  without  joining  with  him  the  pers<»u  for  who«»  benetit 
the  action  is  prosecuteil.  A  person,  with  whom  or  in  whose 
nanus  a  contract  is  made  for  the  benefit  ni  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of   S   111.  ttn«l  hU  of  f  H^- 

X  l.%0.  [Ani'd,  1K77,  1M70,  1Mf>0,  IIMMK]  When  married 
irvoiuan    1m    a    party. 

In  an  action  or  special  proceeding  a  married  woumu  api>enra, 
prosecutes  or  defends  alone  or  joined  with  other  parties  a>>  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  n  .  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
l)arty  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  i)roper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1890.  ch.  24S.  Am*d  by  I*  1900,  ch.  Oo.  Al»o  partly  ropoalotl  bj 
I*  11)00,  cb.  10.  St*«»  CoiiHolldatcd  Laws,  tit.  Douu'stlc  RelatlonH  Ijiw,  <  51. 
See  note  41  of  notes  of  Board  of  Statutory  Couiwlldatlon  at  end  of  code. 

«  Iffl.  [AmM,  1S79.1  'When  defendant  or  hta  name  In  nn* 
knoM-n. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  tlnit  defendant,  in  the  sum- 
nions:  and'  in  any  other  process  or  i>roce('ding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  (»f  his  name  as  is  known,  aOrl»ng 
a  description,  identifying  the  person  intended.  Where  the  pHr^- 
rilf  denuuids  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  theronpfin 
regardetl  *  as  a  defendant  in  the  action,  and  as  sufflciently 
described  therein,  for  all  purposes  including  serriee  of  the  Btim- 
mons,  as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  mad<'  by  the  c<»urt.  upon  such  notice 
and  such  terms  as  it  i»rescribes,  that  the  pro<'eedingK  olready 
taken  be  deemed  amended,  by  the  insertion  of  the  true  namr. 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  designa- 
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tioD  as  an  unknown  perHon;  and  that  all  ciubsequent  proceedings 
be  taken  under  the  true  name. 
Salwtitute  for  Co.   i*roc.,  f  170,  and  portion  of  {  ISO. 

I  4IS2.   TAin*d,   lOOl.)     IVheii  coart  to  decide  eontroveray* 
or  to  order  other  partlen  to  be  broasht  In. 

^  The  court  may  determine  the  controversy,  u«  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  riKhts 
of  otherB,  or  by  Harinjir  their  rijrhts;  but  where  a  complete  deter- 
miuatiou  of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  iu. 
Aad  where  n  person,  not  a  party  to  the  action,  has  an  intereKT 
in  tiie  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  (>e  affected  by  the  judf^ment,  or  in  real  property 
for  injury  to  which  tiie  complaint  demands  relief,  and  makeir  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direc*t  him  to 
be  brought  in  by  the  proper  amendment. 
Co.  ]*roc.,  pnrt  of  {  122,  aia'd;  L.  1901,  ch.  512.     In  effect  ^pt.  1,  1001. 

S  4S3.   [Am'd,   1877.]    Sapplemental   ■vmiuoiia. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issue<I,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  iu  the  body  luereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
t-omplaint,  and  the  supplemental  complaint,  or  cither  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 
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Partie9  ieveraJUy  Uahle, 

ll^»  464.  WbAQ  petfwsi  lUtbla  for  tha  ^upft  dtnand  iOMy  be  mM4  togiUiir. 
46o.  Defendant  40  ancd  ina7  ap]^  for  any  relj^f. 
466.  Proceedings  in   action   against   defendanta   severally   liable. 
407.  ApDlicatlon  ef  tbU  articla  to  d*fbDdaDts  joJatly  liable. 

fi  4M.  £Ajn*a,  1H77.}  Wlaen  p€>vn«um  liable  tor  the  ■«»• 
dLeipMiiMi  may  be  waeA  tog^tU^w, 

T\f o  or  more  perso&s,  several Ity  liable  upon  the  fiiune  written 
instrument,  iacludiD^  the  partiea  to  a  hill  of  exchange  or  a  prom- 
iseory  note,  whether  the  acttoa^is  brov^ht  upon  the  iuslrument, 
or  by  a  party  thereto  to  recover  ngaibst  other  partiea  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defeiidant^i  in  the 
aame  action,  at  the  option  of  the  plain  tiff. 

Co.    Proc.,    I    120.    See   §    1204.    povk. 

S  46S.  Defendant  no  fsned  may  apply  for  any  relief. 

The  joinder. oia  person,  as  defendant  in  an  aciioa,  with,  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
riirht  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 
U  1841.   cb.  282,  §  1  (4  Kdm.  457). 

I  400.  ProceediniTM  fn  action  agalnnt  defendants  sever- 
ally liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liablo,  is  served  upon  some,  but  not  upon  all 
of  them,  the  i)lalntiff  may  i)roceed  against  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintifTs  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proce(*ding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  jiidgment-roll,  with  like  effect  as  If  it  was  the  original. 
Substitute   for   Co.    Proc.    §    136,    subd.    2   and   3. 

$  457.  Application  of  tbla  article  to  defendanta  Jointly 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defondant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable:  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.   276,   R  2  (4  Edm.  453),   and  li.   1835,   ch.  211.  %,1  (4 
4S5). 
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article:  third. 

Parties  prosecutin  g  and  defending  tia  poor  per$o¥i8. 

See.  4S8.  Wbo  may  petition  for  leate  io  proae€Uta  aa  4  poor  pezfeoic 
459.  CoDt'ents  of  petlUcni. 
4%0.  When  and  how  l«ata  gmutei. 
461.  Not   liable  for  coats  and   feea. 
402.  When   leaTe   may   be    aooulled. 

463.  When  defendant   may  petition  to  4aflM4  it  a  99V  99tmi^ 

464.  CoDtentfl  of  petition. 

465.  Pr«cce4ingB  fhereon. 

40ft.  Appeal,  wb<k&  party  prasectrtea  ar  defeoia  as  a  poor  peraoo. 
4M,  OasU  In  facT<iv  of  p«tklao«r. 

f  458.  [AmM,  1801.]  Who  may  petition  for  leave  f 
pronecnte  oji  a.  poor  pcmon.  .      ,       . 

A  poor  perBOn,  w.hetiit>r  an  adult  or  UiCnnt.  not  being  of  abUily 
to  Bue,  who  alkies  that  he  has  a  caiiise  of  action  ai^aiuist  another 
person*  may  apply  by  -petition  to  the  aoaxt  iu  which  the  action  ia 
pendinj;.  oir  ia  which  it  ia  intended  \o  he.  brc^ught,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  atturiicy  aud  counael 
assigned  to  conduct  his  action. 

2  S.  8.   444.  S  1  t2  Bdm.  46S];   t.   1891.  Vb.   ttO. 

1  4Se,   [Aaa'A,  1891,]    (^onteiitM  of  itetMIOfi. 

The  petition  must  sta^te: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  tkc  applioant  is  i\o4,  worth  ima  liundred  dollajra  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  sub  ject-nftm*1' xif  tHeHcTlon.  * 

It  must  be  verffi<e4  >^  theappliMint'a  athdavM,  unless  the  ap- 
plicant IS  an  InfaM  ittidcfr  the  a^  -of  fnivrteipn  y«aiv,  and  In  that 
case  by  ttie  affidavit  of  his  gnar<Man  appointed  in  said  acTtion, 
and  supnot*ted  hy  a  certiti<iate  of  a  <(>tttiae4or  at  law  to  the  -effeot 
that  be  na«  esantrntd  the  cade  and  is  oi  the  opinAaai  that  the  Ap- 
plicant has  a  good  cause  of  action. 
Id.,  f  2:   U   1881.   eb.    170.    See  5  469. 

S  460.  When  and   hoir   leave   irranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
ois  action,  who  must  act  therein  without  compensation. 

Id.,  i  t. 

S  461.  Not  liable  for  oosta  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
jadgrocvt  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

2  B.  S.  440,   I  4. 

I  469.  IVhen  leave  may  be   annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecntion  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admittinr  him  to 
prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 

M-.  i  5. 
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S  463.  When  defendant  may  petition  to  defend  wut  n  poor 
person. 

A  defendant  in  an  action  involving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  action  is  pending,  for  leave  to  defend  the^  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

9  464.  Content*  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence.' 

S  465.  Proceedtnirs  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

fi  466.  Appeal  when  party  pro«ecnte«  or  defend*  aa  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorise 
the  petitioner  to  talce  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

fi  467.  Costs  in  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  <  r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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ARTICIiB   FOURTH. 

Infant  plaintiffs  and  defendant. 

lie.  468.  Rlitbt  of  infant  to  bring- action. 

469.  Guardian  for  infant  plaintiff  must  be  appointed. 

470.  Application  th«refor. 

471.  Application  for  appointment  of  gnardian  for  infant  defendant. 

472.  Guardian,   bow  appointed.     Clerk,   when  to  act. 

473.  Gaardlan  for  abaent  infant  defendant. 

474.  Guardian  not  to  receiTe  property  until  aecurttj  glTen. 

475.  Security. 

476.  Last  two  aectlons  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardian  for  coats. 

I  4afeL  RtyHt  of  Infant  to  brinv  action. 

Where  an  Infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

I  469.  [Am*dy  1881.]  Guardian  for  Infant  plaintiff  mnst  be 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plamtiff, 
a  competent  and  responsible  pei'son  must  be  appointed,  to  appear 
08  his  guardian  for  the  purpose  "^of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
aet,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1891;  not  applicable  to  actions  or  proceedings  com- 
menced prior  to  sucb  date;  L.  18»1,  cb.  170.     See    |  3249. 

I  470.  Applleatlon  tiierefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  a^e,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proc.,  {  110,   subd.  1. 

i  471.  [Am'dy  1870.]  Application  for  appointment  of  snar- 
diaa  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notic<^ 
thereof  must  be  given  to  his  general  or  testamentary  guardiau, 
if  he  has  one  within  the  State:  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
withm  the  State:  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  perflon  with  whom  he  resides. 

i  472.  [Am'd,  1879.]  Otiardlan,  bow  appointed.  Clerk, 
wbea  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
^  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  whero  tfce  action  ii  *ri«bl<\  may  appoint  a  Ku^t- 
dian  ad  litem  for  an  infant^  either  j)Uiintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  er  the  jod^  appoints  hiai. 
No  person,  other  than  the  clerk,  shall  be  a^iipoiiited  a  gaardian 
tid  litem,  unless  his  written  consent,  duly  flcknowiedgr4?d,  le  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.   Proc.,  §  115;  2  B.  a  44C,  §  4.     Seo  fi  1535. 

9  473.  [Am'dy  1899.]  Onft^dian  f<rr  ftbHent  In  flint  defend- 
ant< 

Where  an  infant  defendant  resides  out  of  the  Stat«  or  resides 
within  the  State,  and  is  tem|ioimrily.H4we»t  ithwrerfiroiii,.  tk»c<Rirt 
may,  in  its  discrtlion,  make  au  owler  di'signating  a  person  to  be 
his  guardian  nd  litem,  unless  ho.  or  some  oue  in  his  behalf,  wp«- 
cures  such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  jdve  special  directions  \rx  the  order, 
respecting  the  service  thereof,  which  may  be  ui>on  the  Infatit. 
The  summons  may  be  served  by  ■flelivwing  a  <?opy  to  th«  irnar- 
dtdB  so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  -upon  on  adult  defendant,  pursuant  ♦©  an  order 
for  that  purpose,  "granted  as  prescribed  In  section  four  huadred 
and  thirty -eight  of  this  act ;  except  that  the  time  to  appear  or 
answer  is  twent>'  days  after  the  service  of  the  aommoaifi,  ex- 
elusive  of  the  day  of  service. 

Based  on  Co.  Proc.,  part  of  §  116;  Ii.  188S,  cb.  4M. 

9  474.  Guardian  not  to  receive  property  until  secuxfty 
irlven. 

ELxcept  in  a  case  where  it  is  otherwise  specially  prescribed  hy 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  bo  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  avowed  to  the  gnardijn 
by  the  court,  until  he  has  given  pirfRcient  security,  approved  tj 
adjudge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
Ihe  same,  under  the  direction  of  the  court. 

Co.  Proc.,  9  420,  am*d. 

w 

§  475.   Security. 

The  security  must  be  a  bond  to  tlie  infrnt  lii  iro A  penalty  a5 
the  judge  diT(>cts,  not  less  than  twice  the  sum,  or  the  ▼aloe  ♦f 
the  property,  to  l>e  received,  executefl  "by  the  guardiaii  andtt 
least  two  sureties,  Approved  by  the  judge,  and  tiled  in  the  dmce 
of  the  clerk.  Tlie  infant,  or  any  other  party  to  the  action,  may 
afterwanls  spplv  for  an  order,  directing  a  aew  bond  to  be  giTWn, 
wiih  an  increufc»ed  penalty;  or  the  court  may  so  direct,  of  its-own 
motion. 

2  R.  S.  446,  §  6  (2  BAm.  465). 

S  47«.  L.n»t  two  itectlon*  not  to  avrtr  t*  ««ea«»»l 
arnardlan* 

The  last  two  sectioas  do  not  apply  to  the  »e«ieral  gaaraan 
of  the  infant,  who  has  been  appointed  his  guardian  «d  hteai,  as 
lij?eBcril)ed  in  this  Hrti<:ie;  but  th<i  court  may,  M  any  Vme»  Jt?j;l'!J 
the  general  guardian  to  give  additional  security  for  the  TaitMUi 
discharge  of  his  trust,  before  receiving  money  or  prot)erty  ol  tne 
infantf  under  a  judgment  or  order  in  the  action. 
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i  477.  Uabtllty  of  defendant**  vvardlan  for  ^ostii. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  ia  tiojb  liable  for  the  costs  of 
the  action,  unless  8X)ecially  charged  therewith  by  the  order  of  the 
court  for  personal  mitcondttct. 

S  &  a  447.  8  12  (2  Bdm.  486). 
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CHAPTER  VL 

in  Courts  of  Record,  including  Counter- 
claims. 

TITLE    I.— Tke  CoBie«aUT6  Pleftdlafs  Im  m  Acttom. 
TITLE  U,  -ProTlflrai  eeaeraUj  Applieable  to  PleftdlAgf. 

TITLE  I. 

The  consecutive  pleading^  in  an  action. 

Article  1.  Complaint. 
2.  Demurrer. 
8.  Answer. 
4.  Reply. 

ARTICIiB  FIRST. 

Complaint. 

Sec.  478.  First  pleading  to  be  complaint. 

479.  Copy    complaint,    when    to   be   serrea. 

480.  Ck>n8eqaence  of  failure. 

481.  Complaint;   what   to   contain.  ,  ^         ^  .      a^^^^a^ 
482   When  interlocutory  and  final  judgment  may  be  demawiea. 

483*.  Causes   of  action   to   be   separately   »tated.  ^,.,„* 

484!  What  causes  of  action  may  be  Joined  In  the  aame  comptatat. 
485-486.  [Stricken   out.] 

§  478.  First  pleadtnsr  to  be  complaint. 

The  first  pleading,  on  the  part  of  the  plamtiflC.  ib  the  complaint 
Co.  Pioc.,   f   141. 

8  479.   [Am'd,  1877.]    Copy  complaint,  wHen  to  be  ••^^l 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery*^  of  a  copy  of  the  summons  to  Ji,m.  either 
wkhin  or  without  the  State,  his  attorney  may.  at  any  time 
wthS  twenty  days  after  the  service  of  the  summons  is  com- 
olete,  serve  upon  the  plaintirs  attorney  a  written  demand  of  a 
?opy  of  the  complaint,  which  must  be  served  withm  twenty  days 
th??eafter.  The  demand  may  be  incorporated  into  the  notice  of 
apDearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  n^^^^d  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
hWas  attorney  for  a  defendant,  he  appears  for  jn«ther  defen^^ 
ant,  the  la*t  defendant  must  answer  the  complaint  withm  twenty 
davs  after  he  appears  in  the  action. 

Substitute  for  part  of  {  ISO,  Go.  Proc.    See  poet.  |  824.    See  U  «».  *22. 

S  480.  Con«e«n«nce  of  failure.  ^«.«.i.i.* 

If  the  Dlaintirs  attorney  fails  to  serve  a  copy  of  the  compUiat 

as  preicribed  in  the  last  section,  the  defendant  may  apply  te  the 

eoifrt  for  a  dismissal  of  the  complaint. 
I  481.   fAm'd,  imKl,   1905.]    Complaint  t  wbat  to  contain. 

The  complaint  must  oontnin:  * 

1    The  title  of  the  action,  specif.viuK  the  name  of  the  court  in 
which  it  is  brought;  it  it  is   lnoiij,'hl   in   the   supreme  court,  tb- 
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name  of  the  connty,  which  the  plaintiflf  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintift 
and  defendant. 

2.  [Am»d,  itMi4,  i»06«]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled. 

Co.  Proc.,  9  142,  am'd;  U  1004,  ch.  MO;  U  1900,  cb.  431.    In  effect  Umlj  le, 
UOK. 

I  482.  [Aiii*d,  1877.]  Wken  Interlocutory  and  flnal  Judff- 
went  Buty  be  demanded* 

In  an  action  triable  by  the  court,  without  a  jury,  the  i-iaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguiishing  them  clearly. 

8  483.  Cauaea  of  aetton  to  be  separately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  aotSon  must 
be  separate  and  numbered. 

Fnm  Oo.  Proc.,  |  167,  am'd. 

I  484.  [Am'd,  1877,  lOOO,  19<HI,  1A07,  1900.1  "Whnt  ennnefi 
of  action  ntay  be  Joined  In  the  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  .as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  whore  they  are  bronpht 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  §  1491$.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  tnking  or  de- 
tention thereof.     (See  §  1689.) 

8.  Upon-  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

0.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  scMtion. 
(See  I  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
snbdivisions  of  this  section:  that  they  are  consistent  with  each 
other:  and.  except  as  otherwise  prescribed  by  law,  that  thev 
affect  nil  the  parties  to  the  action:  and  it  must  appear  upon  the 
fac'c  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

r  ^°JS-^"*^  '2!1P"/*  ^t  •  ^^'^-  ^«-  ^^'^'  ^'-  ^^^'  <^h.  590:  L.  inOG,  ch.  29; 
u  190 1.  r»h  20:  L.  1909,  ch.  fir..  Soc  m.te  42  of  notes  of  Board  of  Stat- 
at<M^-  CciiiMolIdatfon  at  end  of  code. 

5  4«5.     [Stricken  out  in  1877.] 
I  486.    [Stricken  out  in  1877.1 
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§§  487-W  DEMUKKER.  c.  6, 1. 1.  ». « 

article:  sbcohi^ 

Demurrer, 

8m.  4B7.  Dtfendant  nrait  d^mur  or  aofwtr. 
488.  Wben  be  may  demur. 
48tt.   [Stricken    out.  J 

490.  Demurrer  to  complaint  must  apecify  groanda  of  abjectlou. 

491.  rStricken   out.l 

492.  Demurrer  to  all  or  part  of  the  complaint;  demorror  to  part,  and 

anawer  to  part. 
408.  DAfendant  mar  demur  to  reply. 

494.  Wl^eo  plaintiff  may  demur  to  aniwer. 

495.  Demunor  to  couuierclaim,    when  detendant  demanda  an  affirmatlre 

judgment. 

496.  Iteinurrer    to    oountP**'>lflIm    muat    apectfy   erounds   of   objactlon. 
•   497.  Amendments  in  certain  casea  after  deolHion  of  demorrer. 

498.  Wben  objoctlon  may  be  tahen  bgr  anawer. 

499.  Objection;    wben   deemed    walv^su. 

§  487.  Defendant  mniit  deninr  or  anawer. 

The  only  pleudiiiR,  ou  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  aninver. 

Co.  Proa,  part  of  fi  Ux 

S  488.    [Am'd,  1877.J    Wlien  lie  may  demur. 

The  dofeudnnt  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objeetioua  thereto  a(>pear  upon  the  face 
thereof: 

1.  That  the  -.  )urt  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  tl:?  subject  of  the 
action. 

3.  That  the  plaintiff  haa  not  le^al  capacity  t^  sue. 

4.  That  there  is  another  action  pending  between  the  same  par* 
ties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  n  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  j'ction. 

Id.,  9  144.  am'd  by  adding  aubd.  6. 

§  480.  [Stricken  out  in  1877.] 

§  490.  [Am*d,  1877.]  Demurrer  tO  complaint  muat  apectfr 
yrotinda  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  may  be  disreparded.  An  objection,  taken 
under  subdivision  tirst.  second,  fourth,  or  eighth  of  section  four 
hundred  and  eijrhty-eiirht  of  this  act,  may  be  stated  in  the  lan- 
Kuape  of  tlu^  subdivision;  jiu  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 

Flrat  ■enteoce   Co.   Proc,    port  of  §   145. 

S  401.   [Stricken  out  in  1877.] 

I  402.  Demurrer  to  all  or  part  of  the  complaint  i  4em«rror 
to  part,  and  anaiver  to  part* 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  staled  therein.    In  the  latter  case, 
ho  may  answer  the  cansos  of  notion  not  demurred  to. 
Oa.  Pioc.,  i  146,  2d  aentence,  conaolidated  with  id.,  |  ViU 


c.  6, 1. 1,  a.  2  DEMURRER.  §§  493-98 

9  4MI.  Defendaat  may  demur  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traverse  to,  or  avoidance  of »  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  insufficient-  in  law,  upon  the 
fa  CO  thpnK)f. 

Snbititiite  tw  Go.   Proc.,  |  156. 

S  494.  'When  plaintiff  may  demur  to  ans'wer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist- 
ing of  new  matter,  contained  in  the  answer,  on  the  grgund  that  i1 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.,  put  of  S  1^. 

S  485.  [Am'dy  1877.]  Deukurrer  to  counterclaim,  w^ben  de- 
feudaut  demanda  an  affirmative  Jndflrnient. 

The  plainti£f  may  aUo  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  Between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  of  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

« 
{496.  [Am'd,      1877.]      Demurrer     to     counterclaim     mnat 
npeclfy  ground*  of  objection. 

A  demurrer,  taken  under  the  last  set'tion,  must  distiut'tly 
•spwify  the  objections  to  the  counterclaim;  otherwise*  it  m«y  bo 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

S  497.  [Ant'd,  1877.]  Amendukeuta  In  certain  caaes  after 
ieclnlon  of  demurrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  r:e  just.  If  a  demurrer  to  a  complaint  is  allowed,  bo- 
canse  two  or  more  causes  of  action  have  been  improperly  united, 
Ibe  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 
<b.  Pioe.,  part  of  §  172. 

9  498.  [Ant'd,  1877.]  "Wben  objection  may  be  taken  by 
aaawer. 

Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

U.,  I  147.  ^^ 


^ 
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§  499.  Objection  I  iprhen  deemed  iralT'ed. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  suilicient  to  constitute  a  canse  of 
iction. 

Co.  Proc.,  I  148. 

lOO 


I 


c  6. 1. 1,  a.  3  ANSWER.  S§  00(M)9 

ARTICLE]  THIRD. 

Anaicer. 

Etc.  600.  Answer;  wbat  to  contain. 
501.  Coanterclalm  defloed. 

902.  Riilei  respecting  the  allotvance  of  counterclaims. 
ftOS.  Judgment,  when  demand  and  counterclaim  are  equal  or  uneQaal. 
904.  Id.;  for  afflrmatlTe  relief. 

606.  Counterclaim,  when  defendant  la  sued  tn  a  representatire  capacity. 
506.  Id.;  when  plaintiff  is  an  executor  or  administrator. 
GUT.  Defendant   may  interpose  seyeral  defences  or  counterclaims:   rules 

relating   thereto. 
509.  Partial  defences. 

509.  When  defendant  to  demand  afflrmatlTe  Judgment. 

510.  (Stricken  out.] 

511.  When  pleadings  adroit   part  of  ptaintitC's  claim   to  be  Just,   action 

may  be  s^rered,  etc. 

512.  Judgment,    where    counterclaim    only    Is    interposed    for    less    than 

plaintilTs  claim. 

513.  Dilatory  defences  to  be  Terifled. 

I  SOO.  [Am'd»  1877,  ISHM,  19415.]    Anawer)  what  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  bj'  the  defendant,  or  of  any  knowl- 
edge or  mformation  thereof  .siifticient  to  form  a  belief. 

2.  [Am'd,  1}KI4,  1W»5.]  A  Rtatenient  of  anv  new  matter  con* 
xtimtinjE:  a  defense  or  counter-claim,  in  ordinary  and  conciso 
language  without  repetition. 

To.  Pror..  S  149.  See  §  622.  L.  1004,  ch.  500;  L.  1005,  ch.  431.  In  effect 
May  16.  1006. 

f  001.  [Am'd»  1877.]    Counterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way.  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
fiTor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  aristng  out  of  the  contract  or  transaction, 
>et  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

Sabetltnte  for  first  part  of  Co.  Proc,  {  130. 

I  S02.  [Am*d,  1877.]  Rulea  reapectlnff  tke  allowance  of 
eoanterclalma. 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
laat  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
"ory  note  or  bill  of  exchange,  a  demand,  existing  against  the 
Piity  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
'aith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
<^imterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill 
ftf  excluinge,  which  hiLs  been  jissi^^iied  t<»  the  plaintiff  after  it  be- 
came due,  a  demand,  exi.sting  ngainiU.  a  (Terson  who  assigned  or 

loi 
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transferred  it,  after  it  becAme  due,  must  be  allowed  as  a  counter- 
claim, to  the  nmouut  of  the  plaiutiff^s  demand,  if  it  mijifht  hare 
been  bo  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaint iflf  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plaintiff 
sliall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiflTs  de- 
niuud,  must  be  allowed  as  «i  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  in- 
terested. 

FottndeA  upon  2  R,  B.  364,  9  18,  BUbds.  8,  9  and  10,  and  ptrt  of  mbd.  Z 

i  503.  [Am'd,  1877.1  Judflrment,  irlien  dciiiABd  and  coun- 
terclaim are  equal  or  uneq,nai« 

Where  a  counterclaim  is  established,  which  equals  the  i>]ain 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,    H  21.    22  (2  Edm.   367). 

g  S04.   Id.)  for  affirmative  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

G9.  Froo.,  laiit  clause  of  |  268. 

{  505.  Coonterelalm,  Ti'hen  defendant  la  Aiied  In  a  repre- 
sentative capacity* 

In  an  action  against  an  executor  or  an  administrator,  or  other . 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  countercluim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2   R.    S.   355,    S  25. 

f  506.  Id.;  when  plaintiff  !•  an  execntor  or  admlnistvator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time:  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  unnn  nueh  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  jr.d^xiitcnt,  in  an  action  against  the  ex- 
ecutor or  administrator. 
Id..   U  23  and  24.    Sfp  1  Ks25 


c  e,  1. 1,  •.  3  COUNTERCLAIM.  §i§  607-12 

I  007.  [Ai«k*d,'  UtTB.]  Defendant  trnay  iBtevpo«e  several 
4efeaceM  or  eo«iiterclalin«|  rule*  relatlnflr  thereto. 

A  defendant  may  set  forth,  in  his  answer,  as  many  del-ences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  deooaunfited  legal  or  e<i«itable.  Kuoli  doCence 
or  counterclaim  miut  be  separately  stated,  and  numbered.  Un- 
las  it  is  interpotted  ab  an  answer  \u  xhv  entire  cttuiultjiut,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 

Go.  Froc.,  p«rt  of  |  160.   am'd. 

I  B06.  [Am'd,  1877.]    Partial  defence*. 

A  partial  defence  may  be  Bet  forth,  as  prescvibed  in  the  last 
leetion;  but  it  mnst  be  expres.'  ly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
18,  whether  it  is  sufficient  for  t'  t  purpose.  Matter  finding  only 
to  mitipate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  ;.  personal  injury,  or 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

flee  poGt,  9  538. 

I  B09.  [ALi'd,  1877.]  "Wlieii  defendant  to  demand  afllrma* 
tlTe  Jadirnaent. 

^  Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  re..son  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

5  51©.  [Stricken  out  in  1877.] 

I  511.  [Am'd,  1879.]  When  pleadlngra  admit  part  of 
ylatatlf  ■  claim  to  be  Jnnt,  action  may  be  severed,  etc. 

Where  the  answr*'  of  the  defendar*.  expressly  or  by  not  dony- 
iDg.  admits  a  part  of  the  plaiutiff^s  claim  to  be  just,  the  court, 
upon  the  plaintiffs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.  The  order  must  prescribe  the  time  and  manner  of  the 
plaintiff's  election.  If  the  plaintiff  elects  to  continue  the  action, 
bis  right  to  costs  upon  the  judgment  is  the  same,  as  if  i^  was 
taljen  in  an  action  brought  for  only  that  part  of  the  claim.  I^ 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 

SnbttJtiitft  for  concluding  paragraph  of  {  244,  Co.   Proc. 

S  512B.  Jvdffment,  where  counterclaim  onlj-  !•  interposed 
for  less  than  plaintllTs  claim. 

,  In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plnintifTs  claim,  but  sets  up  a  counter- 
<^laim  amounting  to  less  than  the  plaintifiTs  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim,  rany 
takf"  judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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answer.    The  admission  must  be  made  a  part  of  the  judgment* 
roll. 

Go.  Proc.,  part  of  |  240,  am'd. 

§  B18.  Dilatory  defence*  to  be  perilled. 

A  defence  which  does  not  inyolve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  In  title  second 
of  this  chapter. 

Vtom  2  B.  8.  8fi2.  |  7  (2  Bdm.  804). 

104 


) 


i 


c,e,tl,a.4  REPLY.  8§  514-17 

AB.T1CLB  FOCRTH. 

Reply. 

8m.  614,  Reply;    what  to  contain. 

S15.  Judgment  upon  failure  to  reply. 

5l«.  caie«  wh  re  the  court   may   tiMjulre  a  reply. 

517.  Plaintiff  may  aet  fertlt  aeveral  avoluancea  m  reply. 

I  B14.  (Ani*d,  1877,  1»0*,  1»05.J    Reply;  what  to  contain. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  ht' 
iWs  not  denmr,  may  reply  to  the  counterclaim.  The  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
tlie  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
etlce  or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  i»rdinarv  and  concise  languajre.  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc.  part  of  i  153.  See  §  622.  L.  1904,  ch.  600;  L.  1905,  ch.  431. 
IB  effect  May  16.  1906. 

I  615.  Jndffntent  «pon  fatlare  to  reply. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  wnt  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  tnifl 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  I  154,  am*d.    See  post,  |  1218. 

i  ftlO.  Case*  wliere  tbe  court  may  reavlre  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defence 
by  way  of  avoidance,  the  court  may,  iii  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  re:?ly  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  proceedings  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim. 

Id.,  cooHodlDg  paragraph  of   8   153. 

I  517.  CA.m*d,  1877.]  Plaintiff  may  »et  forth  Several 
•▼oldancea  In  reply. 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
same  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 

lOS 
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g§  618-21        GENERAL  RULES  OF  PLEADING.  c.  6,  tS 

TITLB  n. 

Provisions  generally  applicable  no  pleadings. 

Sec.  518.  Application  aDd  effect  of  this  chapter. 
619.  Pleadings   to   be   liberally    constmod. 

520.  PleadiuKS  to  be  subscribed;   within  what  time  to  be  serred. 

521.  When  defendant   to   serve  copy  answer  on  co-defendant. 

522.  Allegation   not  denied;   when  to  be  deemed  true. 

523.  When    pleading   must   be   verifled;    and    when    Tertflcatioo   may  b 

omitted. 

524.  Form  and  constroction  of  certain  allegationB  and  denials  in  Terlfle 

pleading. 

525.  Vorlflcatlon;  how  and   by   whom   made. 

526.  F'orm    of    affidavit    of    verificatloo. 

527.  When  verification  may  be  confined  to  a  counterclaim. 

528.  Remedy  for  defective  verification,  or  want  of  verification. 

529.  When   defeodaAt   nut  excused  from   verifying  answer   to  charge  < 

fraud. 

5.30.  Private  statate;    how  pleaded. 

581.  Acconnt;  bow  pleaded.    Bill  of  particulars. 

532.  Judgmont;    how   pleaded. 

533.  Conditions   precedent;   how  pleaded. 

534.  Instrument   for  payment  of  money;  how  pleaded. 

535.  Pleadings  in   libel   and  slander. 

536.  Pleading  mitlj^nting  circumHtanoes,  In  action  for  a  wrMif. 

537.  frivolous  pleadings;  how  disposed  of. 

538.  Sham   defences   to   be  stricken  out. 
589.  Material    variances:    how    provided   for. 

540.  Immaterial  variances;   how  provided   for.' 

541.  Wh!;t   to  be  deemed  a  failure  of  proof. 

542.  Amendments    <  f    course. 

543.  Amended  pleading  to  be  served;   answer  thereto. 

544.  Supplomeutal  pleadings. 

645.  Motion  to  strilce   o-  t   irrelevant,  etc.,   matter. 
546.  Indefinite    or    uncertain    allegations. 
.'»47.  Motions  for  Judgment  upon  pleadings. 

9  6>1K.  Application  and  elTeot  of  thin  chapter. 

This  chapter  proscriboH  tho  form  of  pleadings  in  an  action,  a 
the  rules  by  which  the  suflieiency  ther<H)f  is  determined,  ex« 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for    Co.    Proc,    §    140. 

§  niO.   Pleadlniga  to  be  llbernlly  construed. 

The  allegations  of  a  pleadinic:  must  be  liberally  construed,  w 
a  view  to  substantial  justice  between  the  parlies. 
Co.    Proc.,   s   130. 

f  520.   PlendlniTN  to   be   anbiicrtbedi   within   what    time 
he   aer-ved. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  i>a 
A  copy  of  each  pl'*«din|ir,  subsequt  iit  to  the  complaint,   must 
served    on    the    attorney    for    tlie    adverse   party,    within    twc 
days  aft<»r  scrvico  of  a  copy  <if  the  preceding  pleading. 
Part  of  Co.  Proc.  |  156.    See  ante.  J- 55. 

§  521.  CAm*d,  1^4.S4.1  ^'hen  defendant  to  iierv«>  « 
aniiwer  on  co-def«>ndant. 

Where  the  judgment  may  determine  the  ultimate  rightsi  of 
or  more  defendants,  as  between  themselves,  a  defendant  \eli< 
quires  such  a  determination  must  demand  it  in  his  answer^ 
must  at  least  twenty  days  before  the  trial  serve  a  copy  o! 
answer  ui>nn  the  attorney  for  each  of  the  defendants  to  Im 
fecte<l  by  the  determination,  and  personally,  or  as  the  cn»iii 
judge  may  direct,  upon  defendants,  so  to  be  jiffected  wbo 


'  ».  t.  2  VERIFICATION.  §§  52S-25 

not  duly  appeared  therpin  by  attonioy.    Tho  controversy  Ix'tween 
the  defendants  shall  not  delay  a  jud);ment,  to  which  the  plaintiff 
i«  PDf Itled,  unless  the  court  otherwise  directs. 
Se«  i  12(H.   pcMt. 

i  ft2SL  AlleflTAtion  not  denied )  ^prhem  to  be  deemed  t^ne. 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
inswer.  not  controverted  by  the  reply,  where  a  reply  is  teqnliH^d, 
BQit,  for  the  purposes  of  the  action,  be  tuUen  as  true.  Hut  nn 
AiU^tion  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
teqaired,  or  of  new  matter  in  a  reply,  is  to  be  deeuivd  couikj- 
Tert«d  by  the  adverse  party,  by  traverse  or  avoidancey  as  the  case 
nqnires. 
Cb.  Proc..  I  168;   L.   1884.   ch.  400.    See  ff  500,  614. 

1523.  IWlien  pleading  mii«t  be  verlfledi  and  ^rvhen  verlfl- 
estfea  aiay  be  omitted. 

^^Tiere  a  pleadin;?  is  verified,  each  subsoqncAt  pleading,  except 
■  demnrrer,  or  the  general  answer  of  nn  infant  by  his  puardi.'ui 
3d  litem,  must  also  be  verified.  But  the  verification  may  Ijo 
tmittfd.  in  a  case  where  it  is  not  otherwise  specially  prescribed 
ly  law,  where  the  party  pleading  would  be  privileged  from 
t«tifjing,  as  a  witness  concerning  an  a  negation  or  denial 
«mtalned  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criiDinal  prosecution  against  tne  party,  as  proof  of  .a  fact 
Jdjuitied  or  ;ille?rfd  therein. 

Id.,  part  of  i    lfi6,    am'd.    Sco  §$  1757,  subd.    1;  1038. 

I JS24.  Form  and  construction  of  eertnin  alleflratlonn  and 
deaUiU  Irt  -verified  pleadlngr. 

He  allegations    or   denials    in    a    verified    pleading    must,    in 

be   stated    to    Ix*    made    by    the   party    pleading.      Unless 

are  th-Tein   stated  to  be  made  upon  the  information  and 

'f  of  the    party,   they   must   be   regarded,    for  all   purimses. 

ling   a    criniinnl   prosecution,    as    having   been    made    upon 

koowledg'j  of  the  person  verifying  the  pleading.     An  allegn- 

that  the  party  has  not  suihcient  knowledge  or  information, 

form  a  belief,   with  respect  to  a  matter,  must,  f*^r  the  «  me 

I.  be  regarded  as  an  allegation  that  the  person  verifying 

plradlng  has  not  such  knowledge  or  information. 


Terifieation;  bo'VT  and  hy  vrbom  made. 

mr  verification  must  be  made  hy  the  affidavit  of  the  parly, 
tf  there   are    two   or   more  parties   united   in    interest,    and 
together,   by  at  least  one  of  them,  who  is  acquainted 
the  facti9,  except  as  follows: 

Where  the  party  is  a  domestic  corporation,  the  verification 
be  made  by  an  officer  thereof. 

Where*  the  pt'ople  of  the  State  are.   or  a  uublic  ofljCv'^r,  in 
behalf,  is  the  party,  the  verification  may  be  made  by  any 
acquainted  with  the  facts. 

M'd«  18TO.}  Where  the  party  is  a  foreign  corporation: 
the  party  is  not  within  the  county  where  the  attoru'^y 
'>r  if  tne  latter  is  not  a  renident  of  the  State,  th*»  county 
he  haa  his  office,  and  capabiv*  of  making  the  affidavit;  or 
are  two  or  more  parties  united  in  interest,  and  pleading 
.  where  neither  of  them,  acquainted  with  the  facts  la 
that  county,   and  capable  of  making  the  affidayU;  oi 


r 
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526-30         GENERAL  RUi.ES  OF  PLEADING.  c  6, t.« 

where  the  action  or  defence  is  founded  upon  a  written  initni- 
ment  for  the  payment  of  monej  only,  whicii  is  in  the  possesBion 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  veriiScation  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Go.  Proc.,  |  167,  am'd. 

I  62<l.  Form  of  allldavit  of  verl  11  cation. 

The  affidavit  of  verification  must  be  to  the  elffect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent.-  except  ai  t( 
the  matters  theriMn  stated  to  be  alleged  on  information  ajic 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true 
Where  it  is  made  by  a  person,  other  than  the  party,  he  mua 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  al 
matters  not  stated  u])on  his  knowledge,  and  the  reason  why  i 
is  not  made  by  the  party. 

Id.,  I  157. 

I  B27.  'When  ▼ertflcatlon  may  be  confined  to  a  conntei 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  i 
a  counterclnim,  and  also  a  defence  by  way  of  denial  or  avoidanc 
the  aftidavit  of  verification  may  he  made  to  refer  exclusive 
to  the  counterclaim.  In  that  case,  the  last  three  sections  a 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latt 
was  a  separate  pleading. 

I    628.  Remedy    for    defective    verlllcatloa,    or    want 
verification. 

The  remedy  for  a  defective  verification  of  a  pleading:  is 
treat  the  same  as  an  unverified  pleading.  Where  the  copy 
a  pleading  is  seived  without  a  copy  of  a  sufficient  vertficatli 
in  a  case  where  the  adverse  party  is  entitled  to  a  veril 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  noti 
with  due  diligence,  to  the  attorney  of  the  adverse  party*  t] 
he  elects  so  to  do. 

(  B29.  IVlien  defendant  not  excused  from  'rerifyl 
answer  to  charjre  oi  fraad. 

A  defendant  is  not  exci!«^od  from  verifying  his  answer  tJ 
complaint,  charging  him  with  having  confessed  or  sufferer 
jiidpinen*,  or  executed  a  conveyance,  assignment,  or  other 
strument,  or  transferred  or  delivered  money,  or  persona!  propc 
with  intent  to  hinder,  dolay,  or  defraud  his  creditom;  or  i 
being  a  party  or  privy  to  such  n  transaction  by  another  f^f^t 
with  like  intent  towards  the  creditors  of  that  person;  or  i 
any  fraud  whatever,  aflfecting  a  right  or  the  property  of  nnol 

Suhgtanco  of  2  R.  S.  174.  fi  41  (2  Edm.  181).  and  L.  1833.  ch.  ^1%. 
(4    Rdm.    631). 

9  B30.   [Am'd,  1877.]    Private  statute |  how  pleade«l. 

In  pleading  a  private  statute,   or  a  right  derived 
it  is  sufficient  to  designate  the  statute  by  its  chapter, 
passage,   and   title,   or   in   some   other  manner  with 
certainty,  without  setting  forth  any  of  the  contents 

0».  Pcoc.,   I   16S.   am'd. 


f.  C  t.  2       GENERAL  RULES  OF  PLEADING.        {§  531-38 

i  581,  [Am'dy  IfMM.]    Afsconaty  bow  pleaded.     Bill  of  9«r« 
fievlars. 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 

items  of  an  account  therein  alleged;  but  in  that  case,  he  must 

deliver  to  the   adverse  party,  within   ten  days  after  a  written 

demand  thereof,  a  copy  of  the  account,  which,   if  the  pleading 

is  verified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 

tiefieres  it  to  be  true;  or,  if  the  facts  are  within  the  personal 

knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 

Is  Dot  within  the  county  where  the  attorney  resides,  or  capable 

of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 

If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 

ronnt.    The  court,  or  a  judge  authorized  to  make  an  order  in  the 

ictjoo,  may  direct  the  party  to  defiver  a  further  account,  where 

the  one  delivered  is  defective.    Upon  application  in  any  case,  the 

f*«irt,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 

DpoD  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 

party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 

the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 

jxarts  of  his  affirmative  allegation  of  which  particulars  have  not 

been  delivered. 

Co,  Proc.,  I  158,  am'd;  L.  1904,  cb.  600.    In  effect  April  29,  1904. 

f  532.  JndannaeBi)  liow  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  neceesary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
■ay  be  stated  to  have  been  duly  given  or  made.  If  that  allega* 
ti«  is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
Bili  the  facts  conferring  jurisdiction. 
M.  f  101. 

f  SE38.  Condi tioiis  precedent;  bovr  pleaded* 
Iq  pleading  the  performance  of  a  condition  precedent  in  a  con* 
tact,  it  is  not  necessary  to  state  the  facts  constituting  perform- 
laee:  bat  the  party  may  state,  generally,  that  he,  or  the  person 
fhom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
\t  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 

M^urmance. 
IL,  put  of  s  ie2. 

tS34.  Imatnment  for  payment  of  money;  Iiotv  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
^oa  an  instrument  for  the  payment  of  money  only,  the  party 
ity  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
ht  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
^kHi  he  claims.  Such  an  allegation  is  equivalent  to  setting 
^vtb  tiie  inatmment,  according  to  its  legal  effect. 
IL.  part  of  i   102,  am'd.     See  I  1917. 

f  S3Sb  PleatAlAca  in  libel  and  slander. 

It  IB  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
I  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
y  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
a  pfajntiff  may  state,  generally,  that  it  was  published  or  spoken 
Nwning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
F»ast  establish  it  on  the  trial.  In  such  an  action,  the  def end- 
It  aay  prove  mitigating  circumstances,  notwithstanding  that  he 
■  pleaded  or  attempted  to  prove  a  justification. 


»SNI.  tAta*d,  18T7.]    Pleadlnv  mltlvMlnv  eipevmstaik««i 
ctlon  for  ai.  ^vwrontg. 

ao  actton  to  recover  damages  for  the  breach  of  a  promiai 
larry,  or  for  a  personal  injury,  or  an  injury  to  propert|i 
defendant  may  prove,  at  the  trial,  facts,  not  amounting  II 
ital  defence,  tending  to  mitigate  or  otherwise  reduce  thj 
itilf's  damages,  if  they  are  set  forth  in  the  answer,  eithij 
t  or  without  one  or  more  defences  to  the  entire  cause  g 
)n.  A  defendant,  in  default  for  want  of  an  answer,  ma^ 
1  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plaii 
;  damages,  prove  facts  of  that  description. 

S37.   [Am'd,   1870.]    Frtvolona  pleadlii«:«)  ho^r  dlaposci 

f  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preji 
d  thereby,  upon  a  previous  notice  to  the  adverse  party,  < 
less  than  five  days,  may  apply  to  the  court  or  to  a  judge  < 
court  for  judgment  thereupon,  and  judgment  may  be  giTl 
)rdingly.  If  the  application  is  denied,  an  appeal  cannot  1 
'n  from  the  determination,  and  the  denial  of  the  applioatic 
}  not  prejudice  any  of  the  subsequent  proceedings  of  eltiM 
:y.  Costs,  as  upon  a  motion,  may  be  awarded  upon  aa  appj 
on  pursuant  to  this  section. 

I'roc.,   §  247.     Be«  |  547. 
!(88.  Sham  defene«s  to  be  strlefcem  out. 

sham  answer  or  a  sham  defence  may  be  stricken  oat  by  t 
%  upon  motion,  and  upon  such  terma  as  the  conrt    deei 

,  I  152,  am'd. 

K39.  Material  variances )  hofv  provided  for^ 

variance,  between  an  allegation  in  a  pleading  and  the  pro 
ot  material,  unless  it  has  actually  misled  the  adverse  par 
lis  prejudice,  in  maintaining  his  action  or  defence,  upon  i 
its.     If  a  party  insists  that  he  has  been  misled,  that    ta 

the  particulars  in  which  he  has  been  misled,  must  be   proi 

he  satisfaction  of  the  court.     Thereupon  the  court  may, 

liscretion,  order  the  pleading  to  be  amended,  upon  sncli  tei 

t  deems  just. 

.  I  100. 

MO.  Imiaaterial  Tariaace«|  ho^r  provided  for. 

'here  the  variance  is  not  material,  as  prescribed  in  tlxe  ] 

ion,  the  court  may  direct  the  fact  to  bo  found  accor^iini 

evidence,  or  may  order  an  immediate  amendment,   ^witl 

3. 

f  170. 
;41.  IVliat  to  be  deeined  a  failave  off  proof. 

^here,  however,  the  allegation  to  which  the  proof  Is 
nproved,  not  in  some  particular  or  particulars  only, 
'Utire  scope  and  meaning,  it  is  not  a  case  of  variance^ 
last  two  sections,  but  a  failure  of  proof. 
>  I  171, 

(42.  [Am*il»  18I>7.J    Ajaeadmeata  of  coarae. 

'it bin  twenty  days  after  a  pleading,  or  the  answer,  clc««^^ 
♦»piy  thereto,  is  served,  or  at  any  time  before  the  P^V^o^ 

3110 
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acsvering  it  expires,  the  pleading  may  be  once  amended  by  tlic 
party,  of  course,  without  costs  and  without  prejudice  to  the  prn- 
oeediDgs  already  had.  But  if  it  is  made  to  appear  to  the  court 
tJut  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
vhieh  the  cause  is  or  may  be  noticed*  the  Amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  siich  terms  imposed  as  the  court  deems  just. 
O.  Proc.,  part  of  f  172,  remodelled;  L.  1897,  cb.  470.     In  effect  Sept.  1, 

vm. 

I  043.  Amended  pleading  to  be  serTed)  aiisfver  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
t  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
vithin  twenty  days  thereafter,  has  the  same  effect  as  a  like 
Culnre  to  demur  to,  or  answer  the  original  pleading. 
U.,  part  of  i  172.  and  of  |  14ft. 

f  S44.  [Am'd,  187T.]    Suypl  emeu  tail  pleadiairs. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
nake  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
of  a  competent  court,  rendered  after  the  commencement 
the   action,    determining   the   matters    in    controversy,    or   a 
thereof.     The. party  may  apply  for  leave  to  make  a  supple- 
VKBtal    pleading*   either    in    addition    to,   or    in    place    of,    the 
Conner   pleading.      In   the    former    event,    if   the   application    is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
\m  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
^     right  of  the  adverse  party  to  have  it  vacated  or  sot  aside, 
s  upon  the  cases  presented  by  the  original  and  supplemental 

f  177.  am'd. 

.  [Am^dy  1877.]    Motion  to  strike  ont  Irrelevant,  etc., 
ttc'r. 

IrreWant,    rt»dundant,   or  scandalous  matter,   contained   in   a 

ding,   may    be   stricken   out,    upon    the   motion    of   a    person 

thereby.     Where  scandalous  matter   is  thus  stricken 

■Bt,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 

k  4ir«cted   to  pay  the  costs  of  the  motion,  and  his  failure  to 

Ijy  them  may  be  punished  as  a  contempt  of  the  court. 

pL  1 100,  am'd.    See  Rale  22. 

f  S-t4K.  [Am*d,  1877.]    Indefinite  or  vnoertaln  allearatlona. 

one  or  more  denials  or  allegations,  contained  in  a  plead- 

aie  so   indefinite  or  uncertain  that  the  precise  moaning  or 

tion   thereof  is  not  apparent,   the  court  may  require  tl«e 

to  he  made  definite  and  certain^  by  amendment. 

rt  of  f  ICO,   am'd.     See  Rnle  22. 

S47.  [Addedf    190A.]  Motions  for  Jadmrnient  npon  plead- 

either  party  is  entitled  to  judfrment  upon  the  pleadings,  the 
Biar  upon' motion  at  any  time  aftiT  is.sue  joined  give  judg- 
ar-nrdingly. 

U  1908,  cb.  1C6.     In  effect  Bei»t.  1,  1908, 

MX 
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CHAPTER  VII. 

I 

General  Provisional  Remedies  in  an  Action, 

TITt.E       I. —  Arrest.   Pending  the  Action,  and  Proceedings  Thereapoo. 
TITLE     II. —  Injunction. 
TI'iLK   III.— AtUchment  of  Propertj. 

TITLE    IV. —  Other     Provisional    Bemedles;     General   and    Mi^cellaneiNis  Px» 
Tisicms. 

TITLE  I. 

Arrest,  pending  the  actioHy  and  proceedinjs  thereupon. 

Article  1.  CaKOK  where  an  order  of  arre«t  may  be  granted,  and  perwma  UaM 
to  arr<>Mt. 

2.  OrantinK.  exe^-ullnj;.  and  vacatinf;  or  motllfylni;  the  onler  of  arm! 

3.  Diwharglni;  the  dpfendant  upon  bail  or  dc|Kwlt;   Justification  of  tl 

hall   and   (nKpoKititHt   of   the  dpixwit. 

4.  Charging  and  discharging  bail. 

article:  first.* 

Cn^es  where  an  order  of  arrest  may  he  granted,  and  persoi 

liahle    to  arrest. 

Sec.  348.  No  i)erM>n   to  be  arrcRted   in  clril  inweedings,   withont  a  fftatntQ 

proviHlon.     Ne   exeat    alKiliHhed. 
.'i49.  When   the  right  to  arrpMt  depeiulK  uyuni   the  nature  of  the   action, 
r».">0.  Wliou  the  right  to  arrent  depeudH  partly  upon  oxtriuslc  facts. 
531.  Order,    wlien    and    where    granted;    when    ot   right,    and    wben    d 

cretionary. 
552.  Foreign   Judgment  not  to  air(<ct   right   to  arrest. 
55.'i.  Women   not   to  be  arreHted,   except,   etc. 

554.  Idiot,    lunatic,    or    infant    under    fourt<>en,    If    arreHted,    to    be    ^ 

vhargHl. 

555.  t^erKon   sued  In   a  representative  capacity,  not  to  be  arrested. 

I  54S.    [Repealed  by  L.  191)0,  ch.  14.    See  Consolidated  Lai 

tit.  Civil  Rights  Law,  §  2^.] 


i   .%-!».    [.\in*d.  1877  and   1886.1     When  the  rlg^t  to 
dt'pendfi  upon  the  nature  of  the  acttoii. 

A  <h'feiidant  may  bo  arrested  in  an  action,  as  prescribe*^ 
tiiis  title,  where  the  action  ih  brought  for  either  of  the  foUov^ 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  daniagen  for  a  personal  injury:  an  iujury 
property,  including  the  wrongful  taking,  detention  or  convert 
of  personal  property:  breach  of  a  promise  to  marry:  niiKcon^ 
or  neglect  in  office,  or  in  a  professional  employment:  fcauij; 
tieceit.  or  to  recover  a  chattel  where  it  is  alleged  in  the  ooniplj 
that  the  chattel  or  a  part  thereof  has  been  concealed,  remo 
or  dispos(»d  of  so  that  it  cannot  be  found  or  taken  by  the  sH^ 
nnd  with  intent  that  it  should  not  be  .so  found  or  taken,  oi 
deprive   the   plaintiff   of   the   benefit    thereof:   or   to   recover* 

•  Sec   Laws  1886,  ch.   C72. 
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BWMT  receiTed,  or  to  recover  proi»er<y  or  damages  for  the  oon- 
Tewlon  or  mis«application  of  property  where  it  »  alleged  m  the 
eomplnint  that  the  money  was  received  or  the  property  uas  ecn- 
braJed  or  fratidulently  misapplied  by  a  public  oHicer  or  by  aD. 
ittoraey.  solicitor  or  comiBelor,  or  by  an  officer  or  aijent  of  a 
flornoratlon  or  banking  association  in  the  course  of  his  employ- 
ment or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
apidty.  Where  such  allegation  is  made,  the  plaintiCE  cannot 
iKoier  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  acUon  to 
recover  the  money  or  chattel, 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
«Bed  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
/w  or  in  behalf  of  a  public  or  governmental  inter:  st,  by  a 
BomdDal  or  other  public  corporation,  board,  ofticor,  custodian 
asencyror  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  iwrtipn  of  the 
Slate,  which  the  defendant  has,  without  nght,  obtained,  received, 
cmverted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
iweiving.  paying,  converting,  or  disposing  of  the  same. 
1  [Added,  18TOj  »m'd,  1»8«.]  In  an  action  upon  contract 
fxpnss  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  ^^"»jty  of  a 
Inod  i  contracting  or  incurring  the  liability,  or  that  he  has 
wee  the  making  of  the  contract,  or  in  contemplation  of  making 
•r  the  same,  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditor,  rr  is  about  to  remove  or  dispose  of  the 
same  with  Uke  intent;  but  where  such  allegation  is  majle,  the 
plaintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
•f  the  action:  and  a  judgment  for  the  defendant  -j  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 
Chu  Pwe.,  I  ITO,  am'd:  L.  1886.  ch.  672. 

1560.    (Am'd,  187T  and  ISSCJ.]     When  the  rlifht  to  arrest 
d^pcsdn  partlr  npon  extrinsic  facts.  .        .      *i, 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
i«fement  demanded  requires  the  performance  of  an  act,  the 
S^  or  refusal  to  perform  which  would  be  punishable  by  the 
cwtas  a  contempt,  where  the  defendant  is  not  a  resident  of 
SgSe  or.  being  a  resident,  is  about  to  depart  therefrom. 
V  i^n  of  which  non-residence  or  departure  there  is  danger 
it  ^judgment  or  an  order  requiring  the  performance  of  the 
•ft  will  be  rendered  inefifectual. 
loialttate  for  part  of  f  179,  Co.  Proe. ;  L.  1886,  ch.  672. 
i  551-  rAm'd,  1S7T  and  188«.]  Order  when  and  where 
mated X  when  of  rlflrltt,  and  wlicn  discretionary. 

la  a  ease  specified  in  the  last  section,  the  order  of  arrest  can 
te  ni^  only  by  the  court,  is  always  in  its  discretion,  and 
mr^mnt^  ov  sowed,  either  before  or  after  final  judgmon 
■EsTaS^^P^^al  from  the  judgment  is  pending.  "Pon  which 
CeStv  has  b^n  given,  sufficient  to  stay  the  execution  thereof. 
C^her  of  the  cases  specified  in  section  five  hundred  and 
m^e  the  order  canU  be  served  after  fina  judgment; 
fcSTay  be  granted,  where  a  proper  case  therefor  is  presented, 
^  aay  time  before  final  judgment. 

i-H  UBS.  <*.  «72.  .    ^^  ^  ^ 

i  92.    ForelK-n  Jndtfment  not  to  affect  rlwht  to  arrest. 

'  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
CMw  of  action;  or.  where  the  action  is  founded  upon  fraud 

1I& 
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or  deceit,  for  the  price  oi-  yftlue  of  the  property  obtained  th««bj; 
tloo6  not  afi'ect  tbe  right  of  the  plaintiff  to  arrest  the  defendant, 
ug  proscribed  in  this  title. 

§  55:t.    [Ani'd,  18T7.]     Wonuia  uot  to  be  arrested,  ezoept, 

etc     ' 

A    woman    cannot   be   arrested,    as    prescribed    in   this    titie, 
exce])t  in  a  case  where  the  order  can  be  granted  only  by  the 
conrt;  or  where  it  appears,  that  the  action  is  to  recoTer  damaga 
for  a  wilful  injury  to  person,  character,  or  property. 
Last  sentence  of  Co.  Froc.,  f  179. 

§  R54.  [Anx'd.  1877.]  Idiot,  Innutte,  or  isifaat  under  to«» 
tf*eii,  if  arrested,  to  be  disdiarored. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteei 
years,  if  arrested,  may  be  dischnrgod  from  arrest,  as  a  priTi 
Icffod  person,  in  the  discretion  of  the  court.  The  applic&tioi 
for  his  discharge  may  bo  made,  in  his  behalf,  by  a  relative,  o 
by  any  other  person  whom  the  court  or  judge  permits  to  repit 
sent  him,  for  the  purpose, 

§  rS5(l.  Pei'Mon  Mued  in  a  reprenentatlve  capacity,  siot  t 
be  arreiited. 

A  person  prosecuted  in  a  representative  capacity,  as  bei 
executor,  administrator,  legatee,  devisee,  next  of  kin,  aasignc 
or  trustee,  cannot  be  arrested,  as  i)re8Cribed  in  this  title,  exoej 
for  his  personal  act. 

ModeUed  upon  2  B.  S.  848,  S  9  C2  Edm.  35^. 
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ARTlCIiK  SCSCOND. 

SriMting,  ^cecutingj  and  vacating  or  viodifj/ing  the  order  of 

arrest. 

See.  858.  Order  reqnir^  for  arrest;  bow  granted. 
K7.  Proof   ii«<?eeflary   to  procure   order. 

afifL  When  order  vaxj  be  granted;  effect  of  eompUint  subsequently  made. 
9M.  Sccorlty.   upon  order  of  arrest  made  bjr  a  Judge. 
560.  I(L;  upon  order  of  arrest  granted  by  the  court. 
5ff1.  Contents  of  the  order:  to  whom  UJreried;   when  to  be  exectitr»d. 
5C2.  Cop!  ^  of  papers  to  be  delivered  to  defendant;  ortglnals  to  be  filed. 
668.  Ar.  at;  bow  made. 
Mi.  General  provisiuu  as  to  privilege  from  arruat;  discharge  of  privileged 

perse  n. 
665.  PrlviJejre  of  ofBcerB  of   conrts. 
881  Def  Ddant  srreated  to  have  twenty  days  to  answer. 
507.  When  application  to  be  made  to  vacate  order  of  arrest,  etc. 
M8.  Ho      Slid   to  whom  application  must  be  made;  opposing  it  by  new 

pr  ofs. 
5 '9-57-     (1  epeal  d.) 
91^  Sopersedeas,  unless  defendant  in  cbarged  fn  exeeutloD,  etc. 

• 

I  8S6.    [Am'dy     1877.]      Order    required    for    arrest |    ho-vr 


An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
Fwcril)ed  in  section  five  hundred  and  fifty -one  of  this  act,  must 
li  obcfliued   from  a  judge  of  the  court  in  which  the  nctioo  is 
fcroneh".  or  from   any  county  judjre. 
a.  Prac.,  I  180.    See  {«  606,  688  aM  1949,  post. 

I S57.    [Ana'dy   1879.]      Proof  meceaiiary  to  procure   order. 

Till?  order  may  be  granted,  in  a  case  specified  in  section  five 
jndTC-d  and  forty-nine  of  this  act,  where  it  appears  by  the 
^  ivit  of  the  plaintiflF  or  any  other  person,  that  a  sufficient 
of  action  exists  against  the  defendant,  as  prescribed  iu 
It  section.  It  may  l^e  granted,  in  a  case  specified  in  section 
bandred  and  fifty  of  this  act,  upon  the  like  proof  that  n 
:^nt  cause  of  action  exists  against  the  defendant,  as  pre- 
fibed  in  that  section,  and  of  the  other  matters,  extrinsic  to 
ft*  canse  of  action,  specified  in  that  section.  The  affidavit 
iay  also  contain  any  statement,  tending  to  determine  the 
fBMiAt  of  bail  to  be  required. 
H.  I  ISl.   with  znodiflcations. 

!|88ff.    (Am'd,  1879,  1886.]     When  order  may  be  nrrautedi 
hfrct  of  complaint    snbseqiiently   made. 

fabject  to   the   provisions  of  the   las ;  preceding  section,    the 
may  be  granted  at  any  time,  after  the  commencement  of 
action.      It   may  also  be  granted   to   accompany   the   sum- 
bat  at  any  time  after  the  filing  or  service  of  the  com- 
the  order  of  arrest  must  be  vacated  on  motion,   if  the 
int  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
by  section  five  hundred  and  forty-nine  of  this  act.    but 
the  order  is  applied  for  after  the  filing  or  service  of  tlic 
t,    the    court    before   granting   the    same    may    without 
direct    the    service    of   an    amended    complaint    so    ns   to 
to  the  allegations  required  in  subdivisions  two  and  four 
a  five  hundred  and  forty-nine  of  this  act. 

i  U3:  L    1886,  ch.  072. 
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f    559.     [Am'dt     18T9.]       Security,    upon     order    or    arrest 
made  by  Judire. 

Except  where  the  action  is  broaght  for  a  cause  specified  io 
subdivision  third  of  section  five  hundred  and  forty-niue  of  this 
uct,  or  in  a  case  v.  here  it  is  specially  iirescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  ii 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  wai 
not  entitled  to  the  order  of  arrest,  the  \  laiutiff  will  pay  al 
'josts  which  may  be  awarded  to  the  defendant,  and  all  damagei 
which  he  niny  sustain  by  reason  of  the  arrest,  not  exceedin) 
the  sum  specified  in  the  undertaking,  which  must  be  at  leaf 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  ordei 
and  not  less  than  two  hundred  and  fifty  dollars. 
Co.   Proc.,  part  of  f   182. 

§  660.    Id.)  apoa  order  of  arrest  flrranted  by  the  eonrt. 

Where  the  order  can  be  granted  only  by  the  court,  an  undei 
taking  on  the  part  of  the  plaintiff  may  be  dispensed  with.    If 
is  required,   its  forr>.   and  the  security  to  be  given  thereupoi 
must  Lk*  such  as  the  court  prescribes. 

Covers  case  of  a  ne  exeat. 

S   661.      [Am'd,   18T7.]      Contents    of   the    order;   to   'wko 
directed!   when   to   be   exeeuted. 

The  order  must  be  subscribed  by  the  plaintiffs  attorney,  as 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  mi 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gc 
erally,  to  the  sheriff  of  any  county.  It  must  require  the  sbei 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  1 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  t 
order,  with  his  proceedings  thereunder,  as  prescril)ed  by  la 
The  plaint  iff^s  attorney  may,  at  his  option,  oy  an  indorseixi< 
upon  the  order,  or,  where  it  was  granted  by  the  court,  ii|x>n  1 
copy  thereof,  delivered  to  tlie  sheriff,  fix  a  time  within  wli 
the  defendant  must  he  arrested.  In  that  case,  he  cannot  be 
rested  afterwards,  under  the  same  order. 

Co.  Proc.,  part  of  |  188,  am'd.  See  f  580.    See  also  Role  IS. 

§  562.  [Am*d,  1879.]  Copies  of  papers  to  be  delive-red 
defendant;  origrinals  to  be  flled. 

The  order  of  arrest,  or,  where  it  was  gi  anted  by  the  cour 
oertilii'd  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  c 
in  either  case,  the  papers  upon  which  the  order  was  granted,  \ 
the  un<lt*rtaking,  if  any;  i  uist  be  delivered  to  the  sheriff,  ^ 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thev 
The  papers,  upon  which  the  order  was  granted,  with  the  un 
taking,  if  any,  must  be  tiled,  with  the  order  of  arrest,  or  &  o 
fied  copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in 
tlon  five  hundred  and  ninety  of  this  act. 

Id.,     I  184,   am*d  by  the  addition  of  the  last   Mnteaee.    8eo   f    0M>. 
also  Bale  4. 

§  503.    Arrest  I  how  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defend 
if  he  is  found  within  his  county,  and  keeping  nim    in 
until  discharged  by  law. 

Id.,   first  clause  of   |   186. 

lie 
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I  34M.   [AmiM.   1805.}     General    vrovlnlon    an   to    privlleire 
trom  arrest;  dlscl&arve  of  prlvileired  person. 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
given  by  law,  or  a  rigbt  of  action  for  a  breach  thereof.  A  privi- 
tped  person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law.  by  th»  court,  or  a 
judge  thereof;  or  by  the  countj  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  uuon  proof,  by  afii- 
dirit,  of  the  facts  entitling  the  applicant  to  tne  discharge:  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
vitbont  notice,  or  may  recjuire  notice  to  be  given  to  the  sheriff, 
ortu  the  plaintiff,  or  to  both. 

L  iKas.  ch.  940. 

I  5«.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  I^aw,  §  24.] 

t  B06.  Defendant  arrested  to   have   twenty  dayfi   to   an- 


Eic-ept  where  an  order  of  arrest  can  be  granted  only  by  the 
wiirt,  a  defendant,  arrested  before  answer,  has  twenty  days, 
After  the  arr<*st,  in  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly. 

^ilstltated  for  part  of  Co.  Proo.,   |  1S3. 

{  56T.  [An'd,    187T.]     TIThen    application   to   be   made    to 
^'■cate  order  of  arrest,  etc. 

I  Except  where  an  order  of  arrest  can  be  granted  only  by  the 
a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
time  l»efore  final  judgment,  or,  if  he  was  arrested  within 
ity  daj's  before  final  judgment,  at  any  time  within  twenty 
after' the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
e  the  amount  of  bail;  or  to  increase  the  security  given  by 
piaintiff^;  or  for  one  or  more  of  those  forms  of  relief,  to- 
T.  or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
be  granted  only  by  the  court,  a  like  application  may  be 
_»,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
'SR^Iiration  to  in<*rease  the  security  given  by  the  plaintiff,  may  be 
le  at  any  time  before  final  judgnient. 
u 

i  B«K  rAna'd,  1S7T.1   How^  and  to  whom  application  must 
•;  opposing  it  by  new  proofs. 


An  application,  specified  in  the  last  section,  may  be  founded 
npon    the    papers   upon    which    the    order   was    granted:    in 
b  case,   it  must  be  made  to  the  <'ourt,  or,  if  the  order  was 
ited  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
of  court,   and   with  or  without  notice,   as  he  deems   proper; 
the  application  must  be  heard  upon  those  papers  only.     Or 
JMy  be  founded   upon  proof,  by  affidavit,  on  the  part  of  the 
mt:  in  which  case,  it  must  be  made  to  the  court,  or,  if  the 
was   panted   by   a   judge   out   of   court,    to   any   judge   c)f 
«>art,   upon    notice,   and   it   may   be   opposed   by   new   proof. 
ifidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
of  arrest   recited  in  the  order,  and  no  other,   unless   the 
int  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
Tr  or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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cuMu,   tho  plaiiitilT  111U3'  ubow  auy  matter  iu  uvoidauce  thereoi 
whicii  he  might  show  upon  the  trial. 

Substitute  for  Co.    Pruc..    |   20G. 
I  5«9.    [Repealed,  1877.] 


I  5T0.    [Repealed,  1877.] 
I  BTi.    [Repealed,  1877.] 


i 


I   572.    [Ain*d,    1877,    1N82   and  1886.]     Supersedeas,  aaleii 
defendant  is   charged   In  execatloa,  etc. 

Except  iu  a  oaKe  where  au  ord(»r  of  arrest  cau  be  granted  onlj 
by  the  euurt  if  the  plaiutiff  uureaKunably  delay  the  trial  of  thi 
actiou  or  uegkH'ts  to  euter  judgment  thereiu  within  ten  day 
after  it  is  m  his  power  to  do  so,  or  neglects  to  issue  executioi 
against  the  perHoii  of  the  defendant  within  ten  days*  after  th 
return  of  tiie  execution  against  the  proiH'ily,  and  in  any  even 
neglects  to  issue  the  same  within  three  moiith»  after  the  entr 
of  the  ju«lgment,  or  whenever  it  shall  appear  to  the  satisfactw 
of  the  court  that  the  plaiutifl'  in  an  actiou,  or  a  judij^ment  crec 
itor  in  a  judgment,  delays  the  enf«)rcement  of  his  reniedk 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtc 
to  remain  in  i)rison  under  the  maiulale  in  any  other  action.  b« 
fvre  the  issuing  of  the  mandate  in  favor  of  such  creditor,  f 
as  to  produce  a  continued  and  extended  impris<)nment  by  virti 
of  the  se[)arate  mandates  iu  tlie  different  actions,  the  defendai 
must  upon  his  application,  made  upon  notice  to  the  plaintiflf,  ) 
discharged  from  custody  if  he  has  already  l»een  taken  under  tl 
mandat(»  against  him  in  such  actiofi;  or  if  he  has  not  yet  b« 
imprisoned  therein,  be  relieved  from  imi>risc)nment  by  virtue  < 
such  mandate,  by  the  court  in  which  the  action  was  commence 
unless  reasonable  cause  is  shown  why  the  application  should  n 
be  granted.  A  defendant  discharged  as  pre.scribed  in  this  sectii 
shall  not  be  arrested  upon  an  execution  issued  upon  the  jud^iue 
in  the  action. 

Co.  rroc.,  part  of  i  2S8,  am'd ;   L.   18SG,  cU.   072. 
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ARTICLE  THIRD. 

DMarging  the  defendant  upon  bail  or  deposit;  jmtijication  of 
the  bail  and  dupointion  of  the  deposit. 

Sat.  (73.  DefeDdftnt  to  be  discharged  on  tiall  •r  deposit. 

674.  Wbeo  defecdant  may  elect  to  fflT«  ball,  etc.,  or  bond  for  llbertfea. 

575.  Undertatdng  of  the  bail;   what  to  contain. 

S?9.  Examination  of  p<>raon8  offered  aa  ball. 

in.  FaiiVi  etc.,  of  papert;  plaintiff's  acceptance  or  rejection  of  ball. 

f7&.  Notice   of   Juriadlctioa;   new   undertaking.    If   utliei    bull   Is  given. 

678.  QoaUflcatfons  of  ball. 

BSD.  Joatlfleatlon   of  bail. 

S81.  Allovvnctt  of  bail. 

M2.  l>epofllt   of   money    ivlth   sheriff. 

663.  Pajment   of   deposit  into  court  by  aheriff. 

384.  SutMtituting     i      1     lot-    ueiK>»it. 

MR.  Bow  deposit  disposed  of. 

fi88.  When  deposit  to  be  paid  to  a  third  person. 

aSbstlff,  wlMn  liable  to  ball^  his  dlscfaacge  from  liability. 
_     ProceedlngB  on  Judgment  against  sbsrlff. 
M.  Bafl  Uabte  to  sheriff. 
sn.  PUing  pspere  if  ban  not  given.  ^ 

I  BT8.   Defendant  to  be  dlscliargred  on  ball  or  d«rpoait. 

The  defendant,  at  any  time  before  he  is  in  contempt,  wliere 
flte  order  can  be  granted  only  by  the  court,  or,  in  any  other  cases 
tt  any  time  before  execution  aj^ainst  his  person,  must  be  dis- 
sWged  from  arrest,  either  upon  j^ivin^  bail,  or  upon  depositing 
tfce  rom  specified  in  the  ordef  of  arrest.  The  defendant  may 
lire  baa,  or  make  the  deposit,  immediately  upon  hie  arrest,  at 
jHF  hotir  of  the  day  or  night;  and  he  must  have  reasonable  op- 
prtBDity  to  see*  for  and  to  procure  bail,  before  being  committed 
Vjail. 

Oi.  Pxoc.,  {  196,   am'd.    See  post,  f  1706. 

^t  S74.    VTIften   defendant  may  elect  to  irlve  ball,   etc.,   or 
NaA   for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  yir- 
**of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 

ttets  rpndered  against  him  in  the  action,  but  an  execution  against 
person  ha»  not  been  Issued,  lie  may  elect,  either  to  give  a  bond 
the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 

N*cribed  in  this  article. 

i 

[fSTS.    rndertaklnir  of  tbe  batli  ^irbat  to  eontain. 

»  defendant   may  give  bail,  by  delivering  to  the  sheriif  a 

-^n  undertaking.  In  the  sum  specified  in  the  order  of  arrest, 

Bted  by  two   or  more  sufficient  boil,  stating  their  places  of 

>fice  and  occupations,  to  the  following  effect: 

If  the  order  of  arrest  could  be  granted  only  by  the  court, 

the  defendant  will  obey  the  direction  of ♦♦  court,  or  of  an 

Bate  court,  contained  in  an  order  or  a  judgment,  requiring 

to  perform  the  act  specified  in  the  order:  or,  in  default  of 

■•0  doing,  that  he  will,  at  all  times,  render  himself  amenable 

'"'"le^dingsi  to  pnnish  him  for  the  omission. 

the  action  is  to  recover  a  chattel,  that  the  defendant  will 
it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
and  will  pay  any  sum  recovered  against  him  in  the  action. 

te  en^roesloir  for   '*  seek." 
'T«d  "  the  "  omitted  by  error  in  engrossingr 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  timet, 
render  himself  amenable  to  anj  mandate,  which  may  be  issued 
to  enforc*e  a  final  judgment  against  him  in  the  action. 

Sobstltnte  for  Co.  Proc.,  |  187. 

f  576.  [Aiii*d,  ISTO.**  Bxamlnatloii  of  peraons  offer»4  tl 
bull. 

It  18  nci  necessary  tliat  the  undertaking  should  be  HMtm^m- 

or  nrronipanied  with  an  affidavit  of  justification  of  the  bail.    Hv 

the  officpr,  tntdng  the  acknowledinnent  of  the  undertaking,  mot! 

if  the  Khoriff  so  requires,   examine  under  oath,  to  a  reasonabl 

«»xtont.  the  persons  oflFering  to  become  bail,  concerning  their  pro( 

erty  and  their  circumstances.    The  examination  mast  be  reduce 

to 'writing,  suliscribed  by  the  bail,  and  attached  to  the  unde 

taking. 
From  2  R.  8.  380.  f  20  (2  Edm.  395). 

f  677.  f  Ani*d.  187».l  Filinnr,  etr.,  of  papers;  plaintiff 
«r«>eptanc«*   or  rejection   of  bail. 

Within  three  days  after  bail  is  giren.  the  shcriflF  must  deliver' 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ii 
rest,  return  and  undertaking.  The  plaintifiTs  attorney,  within  U 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  I 
does  not  accept  the  bail:  otherwise  he  is  deemed  to  have  accept 
them,  and  the  sheriff  is  exonerated  from  liability. 
Co.  Proc..  ff  192,  «m'd. 

f  S78.  IVotlce  of  JnatlflcatlOBi  new  nndertaklnv*  If  oth 
ball   Is  Kiven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  shorifif 
the  defendant  may  serve  upon  the  plaintiffs  attorney,  notice 
the  justification  of  the  same  or  other  bail,  specifying  the  pli 
of  residence  and  occupation  of  each  of  the  latter,  before  a  ju^ 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  1 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereaft 
and  the  place  to  be  within  the  county  where  one  of  the  bail 
sides,  or  where  the  defendant  was  arrested.     If  other  bail  i 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  f 
tion  575  of  this  act. 
Id..  I  193.  am'd. 

I  570.    <lnMllflcatlons  of  ball. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of.  and  a  honseholdei 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  In  th^  m 

of  arrest,  exclusive  of  property  exempt  from  execution;  but 

ju'lge.  on  justification,  may  allow  more  than  two  bail  to  jii«j 

severally,   in   sums  less  than  that  specified   in  the  order,    if 

whole  justification  is  equivalent  to  that  of  two  sufficient  baiL 
Id.,  ff  194,  am'd. 

f  nSO.    Justlfleatlon  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  at 
before  the  judge,  at  the  time  and  place  mentioned  in  the  n< 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  tone 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discre 
thinks  proper.  The  judge  may,  in  his  discretion,  ndjoum 
examination  from  day  to  day,  until  it  is  completed:  but  sue 
adjournment  must  always  be  to  the  next  judicial  day.  unlet 
consent  of  parties.  If  required  by  the  plaintiflTs  attorney 
ovjimination  nln^<t  be  reduced  to  writing,  and  subscribed    l>3 

bnll. 
Co.  Pn»c.,  I  195,  am'd. 
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{  SSt,  Allowance  of  ball. 

If  the  jndjre  finds  the  bail  safflTcient,  he  must  annex  the  exami- 
Batiun  to  the  undertakinir,   indorse   his  allowance  thereon,   and 
tivse  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon 
nooerated  from  liability. 
14.,  I  190.  am'd.     See  post,  f  1706. 

1382.  [Am*d,  1004.]     Deposit  of  money  with  sheriff. 

A  defendant,  or  other  perscio  arrested  or  attached  on  civil 
prt»ctw,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
OD  pviup  the  uudertakinj?  required  by  sei'tion  one  hundred  and 
fiftjr  of  this  act,  may  instead  of  giving  bail,  or  such  undertuk- 
iD?,  deiiiM<it  wi<h  the  sheriff  the  sum  specified  in,  or  endorsed 
■I*'!!  such  pnK*ess,  or  which  might  be  required  in  such  under- 
lakiiip.  The  sheriff  must  thereupon  give  the  prisoner  a  cortifi- 
ftte  of  the  de|K>sit  and  discharge  him  from  custody.  A  deposit 
»  maile  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
iMied.  under  direction  of  the  court,  in  satisfactioit  of  any  judg- 
»«tt  for  es<'ape  of  the  prisoner  from  such  liberties  and  in 
^jment  of  any  expense  incurred  in  the  defense  of  an  action 
Ser  ?ut'h  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
hfre  has  Ihk^d  no  such  escape,  the  whole,  of  such  deposit  must 
»  refunded  to  the  prisoner  or  his  representative,  and  in  case 
f  i.  aeposit  in  lien  of  baU  c^  attachment  against  the  person, 
i  *hall  abide   the  disposition  of  the  court,  or  a  judge  thereof, 

f  1  fonnty  judge. 

H.  »  197,  ani'd:  L..  1004,  cb.  381.     In  effect  April  26,  1004. 

I  MS.  PKT-meiit  of  deposit  into  eonrt  by  sheriff. 

The  sheriff  must,  within  foair  days  after  the  deposit,  pay  it  into 
fsrt  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
iIps  of  the  pa3''ment,  one  of  which  he  must  deliver  to  the  plain- 
K,  And  the  other  to  the  defendant.  For  a  default  in  making  the 
^jaent,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as  in 
^  other  case  of  delinquency. 
la^i  196. 

18^.    Snbstltntinfr  bail  for  deposit. 

If  money  is  d'»posited,  as  prescribed  in  the  last  two  sections, 
fl  may  be  jrfven,  and  may  justify  upon  notice,  at  any  time  be- 
t^  the  expiration  of  the  right  to  be  discharged  on  bail,  'i'liere- 
•o  the  jndge,  l>efore  whom  the  justification  is  had,  must  direet, 
the  order  of  allowance,  that  the  money  deposited  be  refunded 
ti*  defendant  or  his  representative,  and  it  must  be  refunded 
Mrdfmjriy. 
I,  I  13»,  am'd. 

I  SBS.    How  deposit  disposed  of. 

tf  money  deposited  is  not  refunded,  as  prescribed  in  the  Inst 
HiBB,  ft  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
^  by  the  court,  subject  to  the  direction  of  the  court,  as  justiee 
pEreft.  before  and  after  the  judgment.  In  any  other  case,  if 
MuuDji  on  deposit,  when  final  judgment  is  rendered  for  the 
iBliff.  it  must  be  applied,  under  the  direction  of  the  eonrt,  in 
is&ction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
iW  to  the  defendant,  or  his  representative.  If  the  final  jndg- 
It  is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
'jvm  dt'i^mitoil.  and  remaining  unapplied,  must  be  refunded  to 
^•-TiiLmt  nr  his  representative. 
imr'rMdK  tor  Co.  Proc.,  |  200. 
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$  686.    When  deposit  to  be  paid  to  a  third  peraon. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendti 
may  deliver  to  the  sherifif  a  written  direction,  to  pay  it  to  a  thii 
person,  therein  specified,  in  the  event  that  the  defendant  b 
CDuies  entitled  to  a  return  thereof;  but  without  expressing  ii 
other  contingency.  The  direction  must  be  acknowledged  ' 
proved,  and  certified,  iu  like  manner  as  a  deed  to  be  recorde 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  I 
posit,  who  must  note  the  substance  thereof,  with  the  entries 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pi 
niont  into  court.  The  money  thus  deposited  is  deemed  the  pit 
erty  of  the  third  person,  subject  to  the  plaintiff's  interest  there 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  wh( 
the  direction  was  given  for  the  purpose  of  hindering,  delaying, 
defrauding  creditors.  The  money,  or  the  residue  thereof,  mi 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  t 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or 
representative. 

$  5R7.  rViird,  1877.1    Sheriff,  when  liable  a«  bailt  hla  i 
chnriBpe  from  liability. 

If.  after  the  defendant  is  arrested,  he  escapes  or  is  rescued, 

th**  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are 

accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court 

required  by  section  583  of  this  aet,  the  sheriff  is  liable  as  \ 

But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel, 

charge  himself  from  liability,  by  the  giving  and  justificfttioi 

bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  onl] 
the  court,  at  any  time  before  the  co"rt  directs  the  perfomM 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  isi 
against  the  person  of  the  defendant,  upon  a  judgment  ia 
action. 

Co.   Proc,  f  201,  am'd. 

I  588.    Proceedlniprfi  on  Jndfirnient  aflralnnt  Rherlflr. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  Hal 
as  bail,   and  an  execution  thereon  is  returned  wholly   or    p 
unsatisfied,  the  official  bond  of  the  sheriff  may  be  prosecute 
in  any  other  case  of  delinquency. 

Id.,  I  202. 

I  S80.    Hall  liable  io  «heriff. 

The  bail  taken  upon  the  arrest,  unless  thev  justify,  or  < 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all 
Vi;;es,  which  he  sustains  by  reason  of  the  omission. 
Id.,  1  2or,. 

i;  .*Sf>0.  rAniM.  1879.1    Flllnft:  papem  If  ball  not  firlve>n. 

Within  t(»n  days  after  the  defendant  is  arrested.  If  lie 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  ^ 
cation  of  the  bail,  the  sheriff  must  file  with  the  clerk  tlie 
of  nrrest.  or.  where  it  was  granted  by  the  court,  the  oc*^ 
copy  thereof  delivered  to  him,  with  his  return  thereupc 
drjrsed,  the  papers  upon  which  the  order  of  arrest^  was  ^rn 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  "^ 
an  order  of  arrest,  directing  the  arrest  of  two  or  more^  ^ 
ants,  has  been  exeeuted  as  to  one  or  more,  but  not  as  "tro 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,    t^ 

of  the  original. 
See  SI  501,  K62.     Soe  also  Rule  4. 
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7a  1,  a.  4  ARREST  AND  BAIL.  If  591>^ 

ARTICLE  FOURTH. 

Charging  and  discharging  bail, 

ic  fin.  When   defendant  may  be  surrendered. 

SQL  Bow  Mirrender  to  be  made;  exoneration  of  twU  tliereapoii. 

583.  BaiJ  m«7  arreat  defendant. 

9M.  Vciuntmry  snrrander;   <^zoneration  of  ball  thereupon. 

BK.  ftickta.  etc..  of  sheriff  who  ia  lUble  aa  ball. 

5B1  BaU;   how   proceeded   against. 

WT.  Certain   ♦executions  neceHSary  before   action  against  ball. 

■8L  Thjty  of  sheriff  on   such  executions. 

M.  Dt>fmces  In  action   a^ralnst  ball. 

(W.  Relief  of  ball  where  principal  Is  Imprlaoned  on  criminal  chaise. 

AI-  Ball  exoovrated  by  death,  etc. 

(SOI.    WheB  defendnnt   may   be  utirrendered. 

fcwpt  in  an  action  to  rocovor  n  chattel,  the  bail  may  surrender 
9  deiaidaixt  in  their  own  exoneration,  or  the  defendant  may 
Kinder  himself  in  exoneration  of  the  bail,  before  the  expira- 
^  of  tho  time  to  answer,  in  an  action  agaiiiat  tbem.  The  sur- 
idfr  most  Ik*  made  to  the  sheriff  of  the  county,  where  the  de- 
Ifcnt  waji  arrested. 

k  Ptoc,  S  I88»  first  and  laat  claaacs.  am'd. 


Ho^v-   sitrrender   to   be   made;   cxouerntlon   of  ball 


the  bail  surrender  the  defendant,  the  surrender  must  be 
P  m  the  following  manner: 
i  They  muat  take  the  defendant  to  the  sherilT.  and  require  him, 
I^Hting,  to  take  the  defendant  into  his  custody. 
f  X  Ci^^tified  copy  of  the  undertaking  of  the  bail  must  be  de- 
W  to  the  .'ihoriflf,  who  must  detain  the  defendant  in  his  cus- 
ftherenpon,  as  upon  the  oriii^iual  maudHt(>,  and  mu^t,  by  a 
PKate  in  writing,  acknowledge  the  surrender.  l^>ou  the  ap- 
Ittm  of  tlMi  bail,  made  upon  notice  to  the  plaiutifTs  attorney, 
y^fftk  production  of  the  sheriff^s  certificate  iiu<1  a  copy  of  the 
iking,  a  judge  of  the  court,  or  the  county  judge  of  the 
where  the  action  is  triable,  mtiy  make  an  order,  directing 
tbe  bail  be  exonerated.  On  filing  the  order  and  the  papers 
i  00  the  application  therefor,  the  bull  are  exonerated  ac* 
feflj. 

^  part  of   I    188,     am'd. 

[Aaa'dv   IftTT.]      Ball  may  arreat  defendant. 
thf^  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
or  at  any  time  before  they  are  finally  charged,  may  them- 
1  airest  him*  or,   by  a  written  authority,  indorsed  on  a  cer- 
eapy  of  the  undertaking,  may  empower  another  person  to 
and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
Feadant*  although  the  others  do  not  join  with  him  or  them, 
purpose, 
rl  m,  am'd. 

Xoluwitmry   avrrender;  exoneration   of  ball  there- 

-  the  defendant  surrenders  himself  in  exoneration  of  his 

'ttoft  pn^sent  himself  to  the  sheriff,  and  ro(inlre  the  sheriff, 

'  r.  to>take  hiiu  into  custody,  in  exoneration  of  HIf  baH. 

-iff  most  detain  him  accordingly,   as  prescribed  in  Fiib- 

second  of  section  502  of  this  act;  and,  if  rt»ques:tcd  by  the 
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g§  518-21        GENERAL  RULES  OF  PLEADING.  c.  6,  t.  2 

TITLB  IL 

Provisions  ^nerally  applicable  to  pleadings. 

Sec.  618.  Application  and  effect  of  this  chapter. 
519.  Pleadings   to    be   liberally    constrned. 

620.  Pleadings  to  be  subscribed;   within  what  time  to  be  served. 
521.  When  defendant   to   serre  copy  answer  on  co-defendant. 

622.  Allegation   not  denied;   when  to   be  deemed  true. 

623.  When    pleading   must   be   verified;    and    when    vertflcatloD    mny  be 

omitted. 

524.  Form  and  coDstroction  of  certain  allegations  and  denials  in  verllled 

pleading. 

525.  Verification;  how  and   by   whom  made. 

526.  Form    of    afildavit    of    verification. 

527.  When  verification  may  be  confined  to  a  counterclaim. 

528.  Remedy  for  defective  verification,  or  want  of  verification. 

529.  When   defendant   not  excused  from    verifying   answer  to   charge  of 

fraud. 
5.30.  Private  statute;    how  pleaded. 

531.  Account;  how  pleaded.    Bill  of  particulars. 

532.  Judgment;   how    pleaded. 

533.  Conditions   precedent;   bow  pleaded. 

534.  lustrumetit   for  payment  of  money;  bow  pleaded. 
536.  Pleadings   in   libel  and  slander. 

536.  Pleading  mitlg^utlng  circumstances,  in  action  for  a  wreng. 

587.  Frivolous  pleadings;   how  disposed  of. 
68R.  Sham   defences   to   be   stricken   out. 

588.  Material    variances:    how   provided   for. 

540.  Immaterial  varlnnces;   how  provided   for.' 

541.  Wh£:t   to  be  deemed  a  failure  of  proof. 

542.  Amendments    r?    courHc. 

543.  Amended  pleading  to  be  served;   answer  therets. 

544.  Snpplomental  pleadings. 

546.  Motion  to  strike  o\t   IrreleTant,  etc.,   matter. 
546.  Indefinite    or    uncertain    allegations. 
.'i47.  Motions  for  judgment  upon  ploadfngs. 

§  5^8.  Application  and  effect  of  tliis  cbApter. 

TUiR  chapter  proscribeH  the  form  of  pleadings  hi  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for    Co.    Proc,    §    140. 

S  519.  PleadlnflTS  to  be  liberally  coniitmed. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 
Co.    Proc.    s   159. 

S  620.   PleadlnflTH  to   be   HnbNcribed;   wlthtn   what   time  to 
be    aervcd. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  plf»ading,  subsequt  lit  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  aftpr  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc,  $  150.    See  ante.  §'55. 

§  B21.  [Am*d,  1SH4.]  \%'ben  defendant  to  serve  copr 
ann^'er  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  lietween  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  lea.Mt  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  ui)on  defendants,  so  to  be  {iffected  who  have 


<*  6,  t.  2  VERIFICATION.  g§  52S-25 

not  duly  appeared  therein  by  iittonioy.    The  controversy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
See  i  1204.    post. 

S  522.  AUeiTAiion  not  denied  |  >»rhem  to  be  deemed  t^ne« 

Each  material  alle^iration  of  the  complaint,  not  controverled  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  rei>ly  is  Teqnin^d, 
must,  for  the  purposes  of  the  action,  be  talren  as  true.  Hut  nn 
allegation  of  new  matter  in  the  answer,  to  which  a  rejAy  is  not 
required,  or  of  new  matter  in  a  rei)ly,  is  to  be  deemed  tout  in- 
verted by  the  adverse  party,  by  traverse  or  avoidancet  us  the  case 
requires. 
Go.  Proc.,  S  168;   L.  1884.   ch.  400.    See  ff  500,  614. 

{  523.  IVhen  pleadiner  niaat  be  verified |  nnd  ^rhen  verifi- 
cation may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
n  demurrer,  or  the  general  answer  of  nn  mfunt  by  his  guardian 
ad  litem,  must  also  be  verified.  Hut  the  verification  may  l^e 
emitted,  in  a  case  where  it  is  not  otherwise  spet'ialiy  prcsoribcl 
by  law,  where  the  party  plrnding  would  be  privilegod  from 
lestifjing,  as  a  witness,  concerning  an  allegation  or  denial 
i'ontained  in  the  pleading.  A  pleading  cannot  b(^  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  »a  fact 
admitted  or  alleged  therein. 
Id.,  part  of  i   166,   am'd.    Seo  S§  1757,  subd.    1;  1938. 

I  524.  Form  and  coniitraotlon  of  eertaln  alleKatlonn  and 
denials  in  verifled  pleading. 

The  allegations  or  denials  in  a  verified  pleading  must,  in 
form,  be  stated  to  \)o  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  having  been  made  upon 
the  knowledg.?  of  the  person  verifying  the  pleading.  An  allega- 
tion that  the  party  has  not  suflicient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f'^r  the  s.me 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

1  526.  Verification;  bo^r  and  by  vrbom  made. 

The  yerification  must  be  made  by  the  aflSduvit  of  the  party, 
or.  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainted 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are.  or  a  public  officer,  in 
their  behalf,  is  tlie  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  [Am'd,  1879.}  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  tne  latter  is  not  a  resident  of  the  State,  th^'  county 
where  he  has  his  office,  aud  capabK^  of  making  the  affidavit;  or 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
tc^ther,  where  neither  of  them,  acquainted  with  the  facts  \n 
withUi  tiw^t  county,   and  capable  of  luaking  the  ftffidavU;  oi 
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§§  526-30         GENERAL  RUjlES  OP  PLEADING.  c.  6.  t. « 

wliere  the  action  or  defence  is  founded  upon  a  written  instra- 
ment  for  the  payment  of  money  only,  whicn  is  in  the  possession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.  Proc.,  |  157,  am'd. 

I  026.  Form  of  »fld»Wt  of  Terlllcsailon. 

The  aflidayit  of  rerification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent;  except  as  to 
the  matters  thort'in  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  belieTes  it  to  be  true. 
Where  it  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,   f  157. 

I  627.  'Wlien  Terlllcatlon  may  be  conlliied  to  m  eoitiiter- 
elalm. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  aI«o  a  defence  by  way  of  denial  or  avoidanc*. 
the  afKdavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicanle  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

9  628.  Remedy  for  defective  verlflcation,  or  want  of 
v^eriflcation. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  seived  without  a  copy  of  a  sufticient  verification, 
in  a  case  where  the  adverse  party  is  entitlc»d  to  a  verifie.! 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  dup  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  el(*cts  so  to  do. 

f  629.  When  defendant  not  excused  from  ▼erlfyiaff 
answer  to  charire  ai  fraud. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suffered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  trnnsferred  or  delivered  money,  or  personal  properly, 
wilh  intent  to  hinder,  delay,  or  defraud  his  creditors:  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another. 

SubBtance  of  2  R.  S.  174,  {  41  (2  Edm.  181),  and  L.  1833,  ch.  14,  f  1 
(4    Edm.    531). 

f  680.   [Am'd,  1877.]    Prl%'ate  statute)  how  pleaded. 

In  pleading  a  private  statute,   or  a  right  derived  therefrom, 
it  is  sutficicnt  to  designate  the  statute  by  its  chapter,  year  of 
passage,   and   title,   or   in   some   other  manner  witb   convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 
Oo.  Pcoc.,   I  163,   am'd. 
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I  581.  £Am'd«  1804.]  Acseoiiat»  bow  pleaded.  BUI  9t  par- 
ticvlarB. 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  verified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  w^here  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  defiver  a  further  account,  where 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 

Co.  Proc.,  §  168,  am*d;  L.  1004,  eb.  000.    In  effect  April  29,  1904. 

S  032.  Judgment  I  lioiw  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  Is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega* 
tion  is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
li^h  the  facts  conferring  jurisdiction. 

Id.,  s  161. 

i  688.  Conditions  precedent;  liovr  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  In  a  con* 
tract,  it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted^  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  S  162. 

I  834.  Instrantent  for  paynient  of  money |  "hoygv  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  bim  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  efifect. 
H.,  part  of  f  162,  ani'd.    Bee  f  1917. 

I  6SS.  PleadlB«a  in  libel  and  slandee. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  g^ierally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 
has  pleaded  or  attempted  to  prove  a  justification. 

Id.,  f  164. 
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S  596.  [Am*d,  18T7.]  Pleading  mitlsa.tlBflr  elrefiinst«Boe« 
In  action  for  a  wronir* 

In  an  action  to  recoVor  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
npon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prore  facts  of  that  description. 

i  687.  [Am'd,  1870.]  FriTolons  pleadtnflTsi  bow  disposed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  jud^o  ot 
the  court  for  judgment  thereupon^  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Ca    True.,  §  247.     See  |  647. 

9  588.  Sham  defeaoes  to  he  strleken  oat. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  i  152,  am'd. 

f  539.  Material  variances |  ho^v  provided  for* 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
ns  it  deems  just. 

Id..  I  IGO. 

{i  540.  Imiaaterlal  variances |  hoiw  provided  for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  bo  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Id.,  I  170. 

S  541.  IVl&at  to  be  deemed  a  fallave  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  directed» 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
Its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

Td.,  {  m. 

$  342.  [Aia*4»  1807. J    Ajnendments  of  coarse. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  ropiy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  originj^l 
form,  and  such  terms  imposed  as  the  court  deems  just. 

0>.  Proc,  part  of  |  172,   remodelled;  L.   1897,  ch.   470.     In  effect  Sept.  1, 
1897. 

{  543.  Amended  pleading:  to  be  served;  ans^ver  tUereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  !  172.  and  of  f  140. 

i  644.  [Am'dy  1877.]    Snpplemental  pleadlnss. 

Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  W'as  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The. party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.,  S  177,  am'd. 

I  S45.  [Am'd,  1877.]  Ifotlon  to  strike  ont  irrelevant,  etc., 
matter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  pimished  as  a  contempt  of  the  court. 
Id..  {  100,  am'd.    See  Rule  22. 

I  640.  [Am'd,  1877.}    Indefinite  or  uncertain  allearatlonii. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application   thereof  is  not  apparent,   the  court  may  require  tlie 
pleading  to  be  made  definite  and  certain^  by  amendment 
Id.,  part  of  i  160,  am'd.     S<»e  Rnle  22. 

I  547.  [Added,  lOOS.J  Motions  for  Jndgrmont  npon  plcnd- 
insM. 

If  either  party  is  entitled  to  judffnient  upon  the  pleadings,  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment ac<.'ordingly. 

Added,  L.  1908,  Cb.  IGC,     In  effect  Bept.  1,   1008, 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action, 

TITLE       I. —  Arre«t.   Pending  the  Action,   and  Proceedings  Thereapcm. 
TITLE     ll.—  lnjtinctlon. 
TITLE    III. —  Attachment  of  Property. 

TiTLE    IV. —  Otlu>r     PruvlBlonal    Remedieii;     General   and    Mlicellaneoua   Pro* 
Tlsions. 

TITLE  L 

Arrest,  pending  the  action,  and  procecdinjs  thereupon. 

Article  1.  C'am^  wberu  an  order  of  arrest  mtiy  lie  granted,  and  perMons  liable 
to  nrri'Mt. 

2.  Orantiup.  oxei'Utlnjj.  and  vucntlnj;  «>r  mnilirytiiff  the  urrtiT  of  arrent. 

3.  T>it«rhHr)cinfr  tlio  dfreiidant  upon  bnll  or  iIoiMiHit ;  juKtltication  of  the 

hall    and   dlHivwition    of    the  depoKit. 

4.  Charging  and  dlMiurglug  bail. 

ARTICL.IC    FIRST.* 

Cn^cs   li'here  an  order  of  arrest   way  he  granted,  and  persons 

liable   to  arrest. 

Sec.  548.  No  i)or«on   to  be  arr<»8te<l   in   olril   proceedingn,   without  a  Htatatory 

provlHlon.    Nf>   exeat    atM)ll8he<l. 
n40.  When   the  right   to  arrest  dependn  niwin   the  nature  of  the  actiuD. 
r»."iO.  When  the  right  to  arrest  deiiendx  partly  ninm  c>xtriuHlo  facts. 
351.  Order,    when    and    where    granted;    when    of    right,    and    when    dta- 

(•retlonary. 
.'5,"i2.  Foreign   Judgment  not   to  affect   right   to  arrest. 
TtTu\.  Women    not   to   be  arrested,    except,    ete. 
TtTA.  Idiot.    lunatic,    or    Infant    under    fourti>en,    if    arn>Kted.    to    be   dls- 

ohargiHl. 
r>55.  TerKon  sued  in   a  representative  capacity,   not  to  be  arretted. 

I  »4S.  IKepealed  by  L.  1001),  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.] 

S  (S4ft.  rABi*d,  187T  and  18H6.1  ^When  the  rlirht  to  arrest 
depends  upon  the  natnre  of  the  action. 

A  dofoudant  may  bo  arrested  in  an  action,  as  preseribed  in 
tills  title,  where  the  action  ih  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

li.  To  recover  damageK  for  a  personal  injury;  an  injury  to 
property,  including;  the  wrongful  taking,  detention  or  conversion 
of  personal  property;  breach  of  a  promise  to  marry;  misconduct 
«»r  neglect  in  office,  or  in  a  professional  employment;  fraud;  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the  plaintiflF   of   the   benefit   thereof;   or  to   reco%'er   for 

•  See  Laws  1.S86,  ch.  072. 
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moner  received,  or  to  recover  properiy  or  damages  for  the  con- 

Teivlon  or  mbapplication  of  property  where  it  is  alieRed  in  tho 
complaint  thnt  the  money  was  received  or  the  property  uas  eok- 

bezzled  or  fraudulently  misapplied  by  a  public  orficer  or  by  an. 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  ai^ent  of  a 
corporation  or  banking  association  in  tho  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  tho  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  hold  or 
owned  by  the  State,  or  held^  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  inter.  Bt,  by  a 
municipal  or  other  public  corporation,  boiird.  udieor,  custodian 
sgenCT,  or  agent,  of  the  State  or  of  a  city,  county,  town,  villajre, 
or  other  division,  subdivision,  department,  or  iiortiou  of  tne 
State,  which  the  defendant  has,  without  ri^ht,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damage  s  for  so  obtaining, 
receiving,  paying,   converting,  or  disposing  of  the  sanio. 

4.  [Added,  ISTf^j  am*d,  lJ!i8<l.]  In  an  action  upon  contract, 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i.i  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  rontempiation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  inteiit 
to  defraud  his  creditoid,  rr  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  1j  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 

Go.  Proc..  I  170,  ftni'd;  L.  1886,  ch.  672. 

i  660.  (AmM,  187T  tand  1880.]  ^'hen  the  rlsht  to  arrest 
dependfi  i^artly  upon  extrinsic   fnct«. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
set  will  be  rendered  ineffectual. 

Sobrtitnte  for  part  of  S  179,  Co.  Pioc. ;  L.  1886.  ch.  672. 

S  651.  [Am'd,  1877  and  1886.]  Order  'when  and  where 
Vrantedf  when  of  rigrht,  and  when  dtacretlonary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court,  Is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
imless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
It  any  time  before  final  judgment. 

L.  1886,  cfa.  672. 

i  BIK2.    Forelgrn  Jndflrment  not  to  alfect  rivht  to  arrest. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or,  where  the  action  is  founded  upon  fraud 

HA 


^§  55a-55  ARREST  AND  BAIL.  c.  7,  t.  1,  a.  1 

or  deceit,  for  the  price  oi  vdlue  of  the  property  obtained  thereby; 
(looB  not  afiect  the  right  of  the  plaintiff  to  arrest  the  defendaot, 
as  proscribed  in  this  title. 

§  55:1.  [Am'fl,  1877.]  Woman  not  to  b«  arrested,  exeept» 
etc.     • 

A    woman    cannot   be   arrested,    as    prescribed    in    this    tith\ 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
conrt:  or  where  it  appears,  that  the  action  is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 
Last  sentence  of  Co.  Proc.,  |  179. 

§  5?(4.  [Anrd,  1877.]  Idiot,  Imiutley  or  Infant  nader  foar* 
tfieUf  If  nrreated,  to  be  diseharared. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
yonrs,  if  arrested,  may  bo  discharged  from  arrest,  as  a  privi- 
luffotl  person,  in  the  disorotion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

§  55ft.  Pei'flon  sued  In  a  representative  capacltr*  not  to 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir. 
executor,  administrator,  legatee,  devisee,  next  of  kin,  asBignee* 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

ModeUed  opon  2  B.  S.  848.  S  d  (2  Bdm.  350). 
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article:  sccond. 

Qrtmting^  executing,  and  vacating  or  modifying  the  order  of 

arreai. 

See.  S66.  Order  reqalred  for  arrest;  hovf  granted. 

667.  Proof   neocMary   to   procure   ord<»r.  ' 

068.  When  order  may  be  i^ranted;  effect  of  compUlnt  rabeequently  made. 
05^  Security,  upon  order  of  arrest  made  by  a  judge. 
560.  Id.;  upon  order  of  arrest  granted  by  tbe  court. 

661,  Contents  of  the  order;  to  whom  directed;   when   to  be  execut<»d. 

662.  Copt  ^  ot  papers  to  be  dellTered  to  defendant;  originals  to  be  fUed. 
66S.  Ar.  at;  bow  made. 

564.  General  provlaiuu  us  to  privilege  from  arrest;  discharge  of  privileged 

perscn. 

565.  Privlloge  of  offlcerB  of   courts. 

6M.  I>ef  Ddant  arrested  to  have  twenty  days  to  answer. 

567.  Wtien  application  to  be  made  to  vacate  order  of  arrest,  etc. 

668.  Ho      and   to  whom  application  must  be  made;  opposing  It  by  new 

pr.ofs. 
6**-57-     lleueal  d.l 
07^  Supersedeas,  unless  defendant  !a  ebargred  In  exeeutloo,  etc. 

• 

I    860.    [Am'd,    1877.]      Order    reavfred    for    arrest)    ho^v 


An  order  for  the  arrest  of  the  defoiulnnt,  except  iis  otherwise 
prescribeel  in  section  five  hundred  and  fifty-ono  of  tliis  net,  must 
be  obtained  from  a  jndge  of  the  court  in  which  the  action  is 
broiiph*.  or  from  any  comity  jud^re. 
Go.  Proc.,  {I  180.    See  Si  606,  688  aM  1949,  post. 

I  657*    [Anoi'd,   187d.]      Proof  nece«aary   to  proenro   order. 

The  order  may  be  granted,  in  a  cage  specified  in  section  five 
hundred  and  forly-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  Uio  plaintiff  or  any  other  person,  that  a  sufficiont 
caii^e  of  action  exists  against  the  defendant,  as  prescrilied  in 
that  section.  It  may  l>e  granted,  in  a  cnse  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  n 
sofiicient  cause  of  action  exists  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id.,   S  181,  with  modifications. 

i  S58.  [Am'd,  1879|  1886.]  Wlien  order  may  be  nrraatedt 
effecrt  of  complaint   sabaeauently   made. 

Subject  to  the  provisions  of  the  las ;  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  coni- 
IKlaint,  the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufiieirnt  cause  of  action,  as  re- 
QOired  by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  s<»rTic(»  of  tlie 
complaint,  the  court  before  granting  the  samo  may  withour 
aotice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  In  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act. 

Id.,  f  183:  L.  1886.  ch.  672. 


^§  559-63  AKREST  AND  BAIL.  c.  7,  t.  1 .  a.  2 

8    669.     [Am*d,     1878.]       Secvrit}*,     upon     order    or     mrremt 
made  by  Jvdflre. 

Except  where  the  action  is  brought  for  a  cause  specified  io 
subdivision  third  of  section  fire  hundred  and  forty-nine  of  this 
act,  or  in  a  case  v.  here  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  criTen  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  i  Icintiff  will  pay  all 
vosts  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  mny  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

Ck>.   Proc.,  part  of  i   182. 

§  660.    Id.  J  upon  order  of  arrest  granted  by  the  coart. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  dispensed  with.  If  It 
is  required,  its  forr\  and  the  security  to  l>e  given  thereupon. 
must  be  Huch  as  the  court  prescribes. 

Covers  case  of  a  ne  exeal'. 

S  661.  [Am'd,  1877.]  Contents  of  the  order;  to  wlaoaa 
directed!   'when   to   be   executed. 

The  order  must  be  subscribed  by  the  plaintiff's  attornev,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  majr 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  nuiBt  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  therfunder,  as  prescribed  by  law. 
Tho  plaintiff's  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  he  arrested.  In  that  cas**,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 
Co.  Proc.,  XMirt  of  S  188,   am'd.  Se«  f  690.    Se«  alio  Rul«  18. 

i  662.  [Am'd«  1870.]  Copies  of  paper*  to  be  delivered  to 
defendant)   orlfflnalw  to   be   llled. 

The  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  eilher  case,  ihe  papers  upon  wliicii  the  order  was  granted,  with, 
the  iindertalving,  if  any;  i  lust  be  <lellvered  to  the  sheriff,  who, 
ni>on  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  wa.s  granted,  with  the  under* 
taking,  \v  any.  must  be  tiled,  with  the  order  of  arrest,  or  a  certl» 
fled  copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  sec 
tion  five  hundred  and  ninety  of  this  act. 

Id.,     f  184,    am'd   by  the   addition  of   the  last   eentaace.    Bee  |   6M.    9m 
alao  Rale  4. 

§  S63.    Arrest)  hoifv  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

Id.,   flrtt  dauM  of   fi   186. 

lie 
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I  504.  [Am^d^  1806.1  General  provlvlon  an  to  privlleire 
front  arre«t;  dlscharire  of  prlvlleored  person. 

This  title  does  not  abridge  or  affect  a  pririlege  from  arrest 
inven  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discliarged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  th«  court,  or  a 
judge  thereof;  or  by  the  coiintj  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  tlie  discharge:  and 
the  arrest  and  discbarge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  ma  Ice  the  order 
without  notice,  or  may  reouire  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

L.   1893.   ch.   940. 

f  565.  [Repealed  by  I..  1000,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  24.] 

I  SOO.  Defendant  arrested  to  have  ti^enty  dayn  to  an- 
swer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  l>e  stayed  accordingl3\ 

Substituted  for  part  of  Co.  Proc.,   |   183. 

{  S67.  (Am'd,  1^77.]  liVhen  application  to  be  made  to 
vacate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
rednce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  lie  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest:  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

I  568.  f  Am'd,  3877.1  How  and  to  ivhoni  application  mnst 
be  made  I  opposina:  It  by  new  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  granted:  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
uiit  of  court,  and  with  or  without  notice,  as  he  deems  proper: 
and  the  application  mnst  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  atlldavit.  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if  tlie 
order  was  granted  by  a  judge  out  of  court,  to  any  Judge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  l>ankrn]»tcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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cuHc,   tb(}  pluiiUiff  may  uhuw  aiiy  matter  in  uvoiUance  thereof, 
whicn  he  uiight  show  upon  the  trial. 

Substitute  for  Co.    Proc.,    |   20C. 
I  RCio.    [Repealed,  1877.] 
f  5T0.    [Repealed.  1877.] 
f  KTl.    [Repealed,  1877. J 

I  072.   [Am'd,   1877,   1H82  »nd  1886.]    Supersedeas,  imless 
defendant  Ik   ehartfed  In  execution,  etc. 

Except  In  a  rase  whore  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  ne>;le<*t8  to  enter  judgment  therein  within  ton  days 
after  it  is  In  his  power  to  do  so,  or  nej^lects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  dayjj  after  the 
return  of  the  execution  against  the  property,  and  fn  any  event 
neglects  to  issue  the  same  witbin  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  i>laintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  i>ro(luce  a  continued  and  extended  imprisonment  by  virtue 
of  the  sei)aratc  mandates  in  the  different  actions,  the  defendant 
must  upon  his  ap])lication.  made  upon  notice  to  the  plaintifif.  be 
discharged  from  custody  if  he  has  already  !»eeu  taken  under  the 
mandate  against  him  in  such  action;  or  if  he  has  not  yet  been 
imprisoned  therein,  ho  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
miless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  |  2S8,  am'd;   L.   188G.  cU.   072. 
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ARTICLE  THIRD. 

Duehatying  the  defendant  upon  bail  or  deposit;  fiutificaiion  of 
the  hail  and  dUpoitition  of  the  deposit . 

See.  67a.  Defandftnt  to  be  discharged  on  ball  0r  deposit. 

674.  When  defendant  may  elect  to  gire  b&fl,  etc.,  or  bond  for  liberties. 

676.  Undertaking  of  the  bail;  what  to  contain. 

676.  Examination  of  persons  offered  aa  ball. 

0T7.  Fillnirt  4te.,  of  paMrs;  xdalntlff's  aoceptaooe  or  rejection  of  baU. 

67&.  Notice    of   Jurisdiction;    new    undertaking,    If   utbei-    bull   Is  given. 

579.  Qoaliilcstlons  of  bail. 

60).  Jostiflcation   of  baU. 

681.  Allowance  of  ball. 

6iQ.  Deposit   of   money   with   sheriff. 

683.  Payment  of   deposit  into  court  by  sheriff. 

584.  SubstitutinK    i     i     lov    uei>usir. 

68Dw  Worn  deposit  disposed  of. 

686.  When  deposit  to  be  paid  to  a  third  person. 

6|T.  Shttlff,  wlieii  Ualde  to  baU;  his  discharae  fro!a  liablUtj. 

688.  Proceedings  on  Judgment  against  Sheriff. 

669.  Ball  liable  to  uieriff. 

680.  Piling  papers  if  tuLil  not  glTen.  v 


S  578.    Defendflint  to  b«  dlaofmrgred  on  ball  or  d«-poalt. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  cas^s 
at  any  time  before  execution  against  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  bail,  or  upon  depos^iting 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
give  bail,  or  make  the  dejiosit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

00.  Proc.,   i  188,  am'd.    See  post,  §  1706. 

S  574.  IVhen  defendant  may  elect  to  scfve  ball,  etc.,  or 
bond    for    llbertlea. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
lae  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
hla  person  has  not  been  issued,  he  mny  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

}  Km,    Undertaklnur  of  the  balli  ^vbat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in,  the  sum  specified  in  the  order  of  arrest, 
execate<l  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defimdant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  Ihe  order;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 

*  Error  In  engrossing  for  "  seek." 
'**  Word  **  the  "  omitted  by  error  in  engrossing. 
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I.  In  any  other  case,  that  the  defendant  will,  at  all   times, 
tier  himself  amenable  to  any  mandate,  which  may  be  issued 
enforce  a  final  judsrment  against  him  in  the  action, 
ibstitute  for  Co.  Proc,  §  187. 

570.    LAm'd.   1870.?    Examination   of  persona   olTer^^   •* 

II. 

t  is  nci  necessary  that  the  undertakinp  shouM  be  appc««»«- 
nccompanied  with  an  affidavit  of  justification  of  the  baiL  Hot 
officer,  taking  the  acknowlediEfinent  of  the  undertaking.  mo«t. 
the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
ent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
y  and  their  circumstances.  The  examination  mast  be  reduced 
writing,  subscribed  by  the  bail,  and  attached  to  the  under* 
ing. 
rom  2  R.  S.  380,  I  20  (2  Edm.  395). 

577.  rAm*d,     187n.l     Fillnir«    etc.,    of    papemt    platntlflTii 
*ei»4ance   or  rojeoflon   of  bail. 

iVithin  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
plaintiff*s  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
t.  return  and  undertaking.  The  plaintiffs  attorney,  within  ten 
's  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
s  not  accept  the  ball;  otherwise  he  is  deemed  to  have  accepted 
m,  and  the  sheriff  is  exonerated  from' liability. 
).  Proc.,  i  192,  am'd. 

578.  TTotlce  of  Jnstillcation  |  neiw  nndertaklnir*  If  other 
II  is  iriven. 

rVithin  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 

defendant  may  serve  upon  the  plaintiffs  attorney,  notice  of 

justification  of  the  same  or  other  bail,  specifying  the  place 

residence  and  occupation  of  each  of  the  latter,  before  a  judge 

the  court,  or  a  county  judge,  at  a  specified  time  and  place;  tlie 

e  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 

I  the  place  to  be  within  the  county  where  one  of  the  bail  re- 

es,  or  where  the  defendant  was  arrested.     If  other  bail  are 

en.  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 

1  575  of  this  act. 

i.,  f  198,  am'd. 

570.    <iuallllcatlons  of  ball. 

'he  qualifications  of  bail  are  as  follows: 

.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 

eholder  within  the  State. 

I.  Each  of  thorn  must  be  worth  the  sum  specified  in  th^  order 

arrest,  exclusive  of  property  exempt  from  execution;  but  the 

ge.  on  justification,  may  allow  more  than  two  bail  to  justify, 

erally,  in  sums  less  than  that  specified  in  the  order,   if  the 

ole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

..,  {  194,  am'd. 

580.    Jnatlllcatlon  of  ball. 

''or  the  purpose  of  justification,  each  of  the  bail  must  attend 
ore  the  judge,  at  the  time  and  place  mentioned  in  the  notice. 
1  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
sufficiency,  in  such  manner  as  the  judge,  in  his  discretion. 
iks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
imination  from  day  to  day,  until  it  is  completed;  but  such  an 
ournment  must  always  be  to  the  next  judicial  day,  unless  by 
sent  of  parties.  If  required  by  the  plainttfTs  attorney,  the 
mination  must  be  reduced  to  writing,  and  subscribed  by  the 

1. 

).  Proc,  9  195.  am'd. 
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f  581.    Allowamee  of  ball. 

If  the  judipe  finds  the  bail  suffiTcient,  he  must  annex  the  exami- 
nation  to   the   undertaking,   indorse  his  allowance  thereon,   and 
cause  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon 
exonerated  from  liability. 
Id.,  I  IM,  am'd.     See  po«t,  |  170G. 

f  562.   [Am'd,  1004.]     Defioalt  of  money  "tvlth  Bherlff. 

A  defendant,  or  other  persoo  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  inviu^:  the  nudertakin;;  required  by  sei'tion  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undi'rtuk- 
in<:.  de|K>sit  with  the  sheriff  the  Kum  specified  in,  or  endorsed 
uiKiii  such  process,  or  which  might  be  required  in  such  undcr^ 
taking.  The  sheriff  must  thereuiwn  give  the  prisoner  a  c(»rtifi- 
cate  of  the  deiwsit  and  discharge  him  from  cu^^tody.  A  deposit 
so  made  in  lieu  of  an  undertiLking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction-  of  any  judg- 
ment for  escai)e  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  Buch  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
Ik*  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  Hen  of  bail  <vk  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id..  »  197,  am'd;  l*.  1004,  ch.  384.    In  effect  April  26,  1004. 

f  688.  Pftyment  of  deposit  Into  eonrt  by  ■herlff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  oflScer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  slieriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 

Id.,  i  198. 

{  584.    Subatltntinir  ball  for  deposit. 

If  money  is  d<^posited,  as  prescribed  in  the  last  two  sections, 
bail  maj-  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 

Id.,  i  199,  am'd. 

I  68S.    Hoir  deposit  disposed  oi. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  thp  defendant,  or  his  representntive.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  dep<»sited.  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 

Sobstltvte  for  Co.  Proc.,  f  200. 
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$  S86.    "Wlien  deposit  to  be  paid,  to  a  third  peraon. 

At  any  time  before  the  deposit  la  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person^  therein  specified,  in  the  event  that  the  defendant  be- 
CDmes  entitled  to  a  return  thereof;  but  without  expresaing  any 
other  contingency.  The  direction  miist  be  acknowl<Hl^i»d  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded: 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  thorein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delay inji:,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
he  paid  to  the  third  person,  where,  by  the  provisions  of  the  ^ast 
two  sections,  it  is  required  to  bo  refunded  to  the  defendant,  or  his 
representative. 

I  587.  rAm*d.  1877.1  Sheriff,  when  liable  as  bail;  kia  dU- 
char^e  front  liabilitT* 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'*  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  bj 
the  court,  at  any  time  before  the  gourt  directs  the  performance 
of  the  act  spe<'ified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issned 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Co.  Proc,  {  201,  am'd. 

g  688.    ProceedinsTM  on  JndgrnKent  anrainHt  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,   and  an  execution  thereon  is  returned  whollj'   or   partly 
unsatisfied,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  9  202. 

I  S8».    Bail  liable  to  sheriff. 

The  bail  taken  upou  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
\is:os,  which  ho  sustains  by  reason  of  the  omission. 

Id.,  S  203. 

§  Sf)0.  TAmM,  1870.1    Fllinff:  papers  If  ball  not  grlven. 

Within  ten  days  after  the  defendant  is  arrested,  !f  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  ])apers  upon  which  the  order  of  arrest  wa-s  granted. 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 
of  the  original. 

See  II  501,  662.     See  also  Rule  4. 
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ARTICLB!  FOltRTH. 

Charging  and  discharging  haih 

Sec.  991.  When  defendant   may  be  surrendered. 

50K,  How  mrrender  to  be  made;  exoneratioo  of  ball  tbereapom 

603.  Bail  may  arrest  defendant. 

.  804.  Tolaotary  surreDder;   cxoneratton  of  ball  thereupon. 

N6w  Blcbta,  etc.,  of  abertff  who  ts  Uable  as  ball. 

086.  Ball;   how  proceeded  against. 

597,  Certain   executions  necessary  before   action   against  ball. 

6B8.  Daty  of  sheriff  on  such  exectitlons. 

609.  Defences  In  action  aj^aioat  ball. 

90O.  Belief  of  ball  where  principal  is  ImprUooed  on  criminal  cbanse. 

001.  Ball  exonerated  by  death,  etc. 

%  591.     'Wben  defendant   may  be   niirrendered. 

Except  in  an  action  to  recovpr  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  the  bail,  before  the  expire^ 
tion  of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  bo  made  to  the  .^herijff  of  the  county,  where  the  de- 
fendant was  arrested. 

Gow  PToe.»  S  188t  flnt  and  last  clauaos,  am'd. 

§  592.  HoKT  anrrender  to  bo  made;  exoneration  of  ball 
thevenpom. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writiniS,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  uudertakiuK  of  the  bail  must  be  de- 
tiver€*d  to  the  fiheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  oriKiual  mandate,  and  must  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  tha  bail,  made  upon  notice  to  the  plain  tiffs  attorney, 
and  upon  production  of  the  sherifTs  certificate  r.nd  a  copy  of  the 
undertaking,  a  judge  of  the  court,  oi*  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
tliat  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
oaed  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part  of    S    188,    am'd. 

S  593.    [Am'd,  1877.]      Ball  may  arreiit  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
wlres  arreat  him,  or,  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  nndertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  Sail  may  tnus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

U.,  i  180,  am*d. 

i  594.  Voluntary  surrender;  exoneration  of  ball  there- 
apou. 

Where  the  defendant  surrenders  himself  in  exoneration  of  his 
baBJ,  he  must  present  himself  to  the  sheriff,  .'ind  require  the  sheriff. 
in  writing,  to » take  liim  into  custody.  In  exoneration  of  hij'  bait. 
The  sheriff  must  detain  him  accordingly,  as  proscribed  in  siib- 
divlsion  second  of  section  51)2  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

S  696.  Rlffltts,  etc.,  of  sberllT  who  is  liable  for  ball. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
priyileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  from  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel:  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

{  686.  Ball;  how  proceeded  affalnrt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proc.,  1 190. 

S  597.  Certain  execiltlons  necessary  before  notion 
airalnst  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partl^r  unsatisfied,  of  an  eztecutton 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  prop«»rty  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  tc  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found. within  his  county. 

2  B.  S.  8S3. 1 31(7  Edm.  397).  oin'd. 

I  698.  Daty  of  Mherlll  on  such  execntlonii. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  ond  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id  .133. 

I  «t99.  Defences  In  action  aeralnst  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  net:  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it:  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 
Id.,  I  S3,  am'd. 
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I  «00.  Relief  of  bail  irvhere  primcipal  Im  imprisoned  on 
erlminnl   e^mrge. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
ball,  is  imprisoned,  either  within  or  without  the  State,  upon  n 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 

L.  19i5,  ch.  231. 1  4  (4  Edm.  5H),  substitute  for  Co.  Proo..  1 191 

f  eOl.  Ball  exonerated  by  death,  etc. 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  TTie  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ae- 
tion  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 
Sntatttate  for  2  a.  8.  880,  tt  16  and  84.  and  Co.  Proc.,  1 191. 
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TITLE  II. 
Injunction. 

Article  1.  Caaea  where  an  injunction  may  be  granted;  granting  and  senrlcc  of 
an  Injunction  order. 

2.  Security. 

3.  Vacating  or  modifying  an  Injtinctlon  order. 

ARTICLES   FIRST. 

C(wes  tohere  an  injunction  may  be  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  602.  Writ  of  Injunction  aboliahed,  and  order  substituted. 

COS.  Injunction,   wben  the  right  thereto  depends  upon  the  nature   of  tlw 

action. 
604.  Id.;  when  the  right  thereto  depends  upon  extrinsic  facts. 
606.  Reetrlctlons  upon  injunction  to  restrain  State  officers. 

606.  By  whom  Injunction  granted  in  other  cases. 

607.  Proof  necesaury  to  procr.re  injunction. 

608.  At  what  time  the  order  may  be  granted. 

600.  Wben  notice  required  or  not  required.      InJonctlOD  pending   an  ep* 

plication. 
610.  Order  must  recite  grounds;  service  of  order. 

I  60:b.  Writ  of  injanetlon  abollMlied,  and  order  aubflti- 
tnted. 

The  writ  of  injunctioa  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescrioed  in  this  article. 
Part  of  Co.  Proc,  S  218,  am'd. 

S  603.  Injunc^loiiy  ^rhen  the  rislit  thereto  depends  npon 
the  nature  of  tlie  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  oomuiission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.    Proc,    S  210,    first   clause,    am'd. 

ft  004.  [Am'd,  1877.]  Id.;  ^ben  the  rlarht  thereto  depends 
npon    extrinsic    facts. 

In  either  of  the  following  cases,  an  Injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  sufferinf^  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  bo  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  di.sposc  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Subatltuted  for  the  remainder  of  Co.  Proc,  S  219. 
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f  WIS.  iAm'd,  181»ft.]  Ke>trletlon»  upon  Injnnetion.  to 
reatr^in  State  olllcerM. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.  1805.^  cb.  946. 

I  006.  [Am'd,  1013.3  By  nvhom  Injunction  granted  in  other 
eaaes. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  nuxllfied  or 
vacated  by  the  appellate  division  may  also  be  granted  or  con- 
tinned  by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  conrt  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  injunction. 

To.  Ptoo.,  iwrt  of  f  21«.  Soo  H  1787,  1802.  1800.  Am'd,  L.  1913,  ch. 
112.     In  effect  Sept.  1,  191B. 

f  OOT.  [Am'dy  1877.1  Proof  neeeMiary  to  procure  In- 
Janetlon, 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 

1«L,  part  of  i  220,  am'd. 

I  008.  [Am'dy  1877.]  At  "what  time  the  order  may  be 
granted.        ^ 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

M..  remainder  of  |  220. 

I  <200.  I^hea  notice  required  or  not  reqairod.  Injunction 
pendiniT  an  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  conrt  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  onlj*  upon  notice,  or  an  ord<^r  to 
liliow  cause.  Where  an  application  for  an  injunction  is  made 
npon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
heanng  and  decision  of  the  application. 

]<!.,   II  221  and  223,  oon.«tolldated. 

I  «10.  Order  muiit  recite  grronndii;  McrTlce  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
janction.  Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  copy  thereof:  where  it  is  granted  by  a  ju<lge, 
it  Dinst  be  served  by  showing  the  original  order,  and  delivering  a 
*^»py  thereof.  Service  of  the  order,  upon  a  cori)oration,  may  be 
made  as  prescribed  in  this  act,  for  making  personal  service  of  a 
sninmons  upon  a  c-orimration.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
ord«»r. 

As  to  serrlt'e  on  cttrporallunH,  mn-  nutr,  In  4:U  and  432.  See  also  RiiIi-h  i,  13. 
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.    Security* 

Sec.  611.  Secnrity,  on  staying  procee<lingB  Id  an  action,  before  trial. 

012.  Id.;  after  trial,  and  oefore  Judgment.    • 

013.  Id.;   after  Judgment. 

614.  Monejr  deposited   may  be  paid  ever. 
015.  UnaMtaklng   to   be   cancelled   thereupon. 

616.  Security     on    staying   proceedings   after   Terdlct,    In  •jectment  Ot 

dower. 

617.  Id.;  damages  to  Include  waste. 

618.  Peposlt   may  be  dispensed   with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Secui-ity  in  other  cases. 

621.  Special  cases  excepted. 
Q^iX.  [iiepealed.J 

628.  Damages;  how  ascertained. 

624.  Dfimages  sustained  by  a   third  perton. 

62B.  Action   on    the    undertaking. 

9  Oil.  Seonrlty,  on  iitayinir  proceedings  In  an  actlo«» 
before   trial. 

An  iuj'inctiou  order  shall  not  be  granted,  to  stay  the  trial  of  an 
Action,  in  which  the  comphiint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoinedif 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,,  all  dam* 
ages  and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted* 

2  R.  S.   188.   §   139  (2  Edm.   196). 

f  ai2.    Id.  I  after  trial,   and  before  Jndirnaent. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  sectiou,  after  verdict  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  ia 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 

M.,  8  140,  amM. 

§  ei».    [Am'd,  1877.]      Id.;  aftor  Jndfirmcnt. 

An  in^junction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th:refor: 

1.  The  full  amount  of  the  judgment,  including  intereat  and 
costs,  must  be  paid  by  him.  into  the  court  In  which  his  action  is 
commenced;  or  an  undertaking  in  ligu  thereof  must  be  given,  as 
proscribed  in  this  article. 

2.  He  mu.<?t  al.*?o  give  an  undertaking,  with  sufllcient  sureties,  to 
pay  to  the  party  enioined,  all  dartiagcs  ami  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
tBking. 

M.,   I  141. 
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I  614.  Money  deposited  may  be  paid  over. 

Money  paid  Into  court,  as  prescribed  in  the  last  two  sections 
may  be  paid  oTer,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertalcing  to 
the  people  of  the  iState,  with  suthcient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  Judgment  of  the  court. 
2  B.  8.  188  (3  Aim.  196),  i  1«2,  sm'd. 

I  <S15.  Undertaklnar  to  be  cancelled  therenpon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  deci^on  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
fuccessful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

liL.  i  148. 

I  619*  Security  on  ataylnff  procee«Ilnar«  after  verdict,  in 
ejectment  or  do^^er. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, nnleas  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentatiTe,  all  damages  and  costs,  not  exceeding  a  sum  specified  In 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
Id.,  f  144,  am'd. 


9  61T.  Id.  9  AmtMkmmmm  to  Inolnde  wn«te. 

Where  an  undertaking  \n  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  Injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id^  i  145.    8e«  9  623,  post. 

f  918.  Deposit  may  be  diMpensed  witli. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
nndertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

U..  I  146,  aai'd. 

§  StBn  Undortnklnv  and  deposit i  wben  dispensed  -wltb. 

The  foregoing  sections  of  this  article  do  not  apply  \!b  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  jadge  granting  the  injunction  order  may  dispense  with 


§§  620-35  INJUNCTION..  c.  7.  t.^.%.% 

the  deposit  of  money,  or  the  execution  of  an  undertaking  except 
as  prescribed  in  the  next  section. 

3  R.  Si  188  (3  Edm.  196),  1 147,  am'd. 

I  620.  [Am'd,  18T7.]     Secnrlty  In  other  eases. 

Where  special  provision  is  not  otherwise  niade  by  law*  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proc. ,  the  first  sentence  of  1 333. 

I  621.  Special  ca>e»  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

i  esw.   [Repealed,  1877.] 

I  623.  [Am'dy  1877.}     Damaffes,  how  a«certained. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  nuty  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proc,  last  sentences  of  II 323  and  334,  and  part  of  I I4S,  3  R.  8. 190. 

I  624.  Damaffea  aaMtained  by  a  third  peraoa. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in,  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  626.  Action  on  the  nndertaklnff. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
nndertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  f  urtiier  leave  of  the  court. 
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ARTICLJB   THIRD. 

Varaiing  or  modifying  an  injunction  crder^ 


Application  to  racate  or  modify,  wlthoat  notice. 
6S7.  Id.;   apon   notice. 

828.  When  prior  motion  not  to  prejudice  aubeequent  appllcatlm. 
620.  New  undertnklng  may  t>e  leqiilied. 
690.  Verified  anaw.r  to  liave  the  effect  onlj  of  an  aflldaTlt. 
631-634.   u^peaieu.J 

I    6S«.   [Am'd,    18a5.]       Application    to    vacate   or    modify, 
miltlioat  notice. 

Where  the  injunction  order  vrn»  granted  without  notice,  the 
party  enjoined  may  apply,  U|)on  the  paptTS  upon  which  it  was 
intuited,  for  an  oider  vacating  cr  modifying  the  injunction 
order.  Such  an  application  muy  b(>  made,  without  notice,  to  the 
judge  or  justice  wno  granted  the  order,  or  who  held  the  term  of 
che  court  where  it  was  granted;  or  lo  a  term  of  the  nppellat'' 
diTision  of  the  supreme  court.  It  cannot  he  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  affidavit,  that,  by  reason  of  the  absence  f 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exiK)8ed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiff's  attorney, 
before  that  order  takes  effect. 

L.    1806,    ch.   946. 

1627.   [Am*d,  1870.1    Id.;  npon  notice. 

WTiere   the   injunction   order   was   granted   without   notice    nr 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  th^  party  enjoined  may  apply,  upon  notice,  to  the 
juage  wlio  granted  It,  or  to  t.ie  court,  ■  t  a  term  wnere  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vacrcting 
or  modifying  the  injunction  order.     Such  an  application  uay  be 
founded  cpon  the  papers  upon  which  the  injunction  was  granted; 
or  upon   proof,   by  affidavit,  on  the  i^ari  of  the  defendant:  or 
both.     Where  it  is  founded  upon  p.-ooi  on  the  part  of  the  de- 
fendant, it  ma^  be  opposed  by  new  pr)of,  by  affidavit,  on  the 
part  of  the  plamtiff,  tenaing  to  sustain  tho  injunction. 

Osw  Pioe.,  H  aas  and  226,  am'd.   See  I  660,  post. 

}  628.  "When  prior  motion  not  to  prejadlce  mibneqnent 
application. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
*n  the  last  section,  founded  only  u,>on  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prcoi,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds, 
redted  therein. 


L.. 
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§  6:29.   [Ain'd,   1883  and   1884.]    New   nndertaklner   may  b« 
repaired. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  uudortalcing,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  phiintiff,  with  the  like  sureties,  and  to  the  like 
effect,  ns  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Ui>on  such  hearing  the  court  or  judge  may  where 
the  all(»ged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order.  * 

L.   1884.   ch.   401. 

I  630.  Verified  answer  to  have  the  effect  only  of  an  afli* 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

9  631.  [Repealed,  1877.] 

S  682.  [Repealed,   1877.] 

S  683.  [Repealed,   1877.] 

S  634.  [Repealed,  1877.1 
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TITLE  tU. 

Attachment  of  property. 

ArUde  1.  Caies  wbere  a  warrant  of  attachment  may  be  granted;  and  pro* 
ceedlngs  upon  granting  tbe  tame. 
2.  Executing  the  warrant,   pending   the  action. 
8.  Vacating  or'  modifying  the  warrant;  discharging  the  attachment. 

4.  Regnlatlona   where   there  are   two  or   more   warranto  against  th6 

same  defendant. 

5.  Proceedings   after   judgment:    right   of   parties   and    duties   of    the 

sheriff,  after  the  warrant  is  vacated  or  annulled,  or  the  attach- 
ment discharged. 

ARTICLJ6  FIRST.    ' 

Casew  where  a  warrant  of  attachment  may  he  granted;  and  pr<h 

ceedings  upon  granting  the  mme. 

flee.  685.  In  what  actlonB. 

636.  What  must  be  shown  to  procure  the  warrant. 

637.  Warrant  in  action  against  public  ofHcer,  etc.,  for  peculatioa. 

638.  When  and  by  whom  the  warrant  may  be  granted. 
088.  AiBdavits  to  be  lUed. 

640.  Security   on    obtaining   warrant. 

641.  CXmtents  of  warrant:   to  whom  directed. 

642.  Validity  of  undertaking. 

I  <I85.  [Am'd,  1805.1    In  wbat  a«tloiiM. 

A  warrant  of  attachmont  against  the  property  of  one  or  more 
defendants  in  an  action,  may  be  granted  upon  the  application 
of  the  plaintiff,  as  specified  in  the  next  section,  \vhere  the 
action  is  to  recover  a  «nm  of  money  only,  as  dnmagef;  for  one 
or  more  of  the  following  cause's: 

1.  Breach  of  contract,  express  or  imi>lied.  other  than  a  contract 
to   marry. 

2.  Wrongful  conversion  of  ix^rsonnl  property. 

3.  An  injnrj'  to  p(»rson  or  property,  in  conseqnence  of  negli- 
gence, fraud  or  other  wrongful  act. 

L.  1895.   ch.  57& 

I  686.  [Am'd,  1896»  1809,]  "Whsit  mii«t  be  shown  to  proonrer 
the  'vrsirrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  ai 
follows: 

1.  That  one  of  the  causes  of  action  specitied  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  nltidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  snm  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  ho  is  a  natural  person  and  a  resident 
of  the  atate,  that  he  has  departed  therefrom,  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himsdlf  concealed  therein  witli  the  like  intent;  or,  if  the 
defendant  in  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  ha«  reuiQV^d,  or  is  about  to  remove,  property  from  the  stater 
with  intent  to  defraud  his  or  its  creditors:  or  has  assigned,  dis- 
pofled  of,  or  secreted,  or  is  about  to  assign^  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the  defendant  has  made 
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a  false  statement  in  writin^r,  under  his  own  band  or  signature,  or 
under  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acquiescence  as  to  his  financial  respon- 
sibility or  standing:  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  hos  been  contlnuouslr  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  preflcribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force:  or  service  upon  the  person  so  designate  cannot  be  made 
within  the  state,  after  diligent  effort 
L.  1806,  ch.  578 ;  L.  18M,  ch.  5  r.  Id  effect  May  '.r;  1889.  , 

I   037.   [Am'd,    18l»4.]    Warrant    In    action   aflr#ln«t    public 
olllcer,  ^tCf  tor  peenlatlon. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  tJio  applica- 
tion of  the  plaintifif,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  by  attidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  otler 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in.  behalf  of  a  public  governmeiitnl  interest, 
by  a  municipal  or  other  public  conwratlon,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has.  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payment,  conversion,  or  disposition  of  which,  without 
right,  he  has  aided  or  abetted;  or  to  recover  damages  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  in 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  property  where  the  liability 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  state- 
ments of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his 
authorized  agent,  made  with  his  knowledge  and  acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
the  case  specified  in  this  section,  he  must  show,,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  stated 
in  the  affidavit. 
L.   1894,  ch.  736. 

S  6S8.  [Am'd,  1877.]  ^When  and  by  whom  tbe  warrant 
may  be  granted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof; 
or  else,  before  the  pxpirntion  of  the  same  time,  service  of 
the  summons  by  publication  miiat  be  commenced,  or  service 
thereof  must  be  made  witbont  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  if  publication 
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has  been,  or  in  thereafter  comnienced,  the  service  must  be  made 
ooinpiete,  by  the  continuance  thereof. 

Sabctltute    for    Go.    Proc.,    f    228,    and    the    Utter    part    of    I    227.    See 
H   435-7,    ante. 

9  030.   [Am'd,  1877.]    Allld«Tlt»  to  be  filed. 

The  plaintiff  procuring  the  warrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 

Go.  Proc.,  last  aentence  of  fi  22d. 

f  640.  Seevrlty  on  obtalnlsff  -warrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  ot  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff' v.'ill  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  siim 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specifieu  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

Id.,  f  230,  am'd.    See  i  811,  post. 

S  641.   ContentM  of  warrant;  to  whom  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaintiff^s 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or.  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  hia  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  plaintiff's  demand  UGfust  be  specified  in  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

Id.,   f  231,  ain*d  and  enlarged.    See  ante,   f  66.  iee  also  Biiltt  IS. 

i  642.  Validity  of  andertalfingr. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  tha^  the  warrant  was 
grant^  improperly,  for  want  of  jurisdiction,  or  for  any  othei 
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ARTIOI4JB    SJBGOND. 

Executing  the  warrant,  pending  the  aeUon. 

6«c.  648.  [Rep«ale<l.] 

644.  Sheriff  mu»t  attach  property  «f  defendant. 

646.  What  Interest  in  real  pi-oi>ert7  may  tie  atta<?hed. 

646.  Attachment  of   unpaid   subacrlntion  to  foreign   corpora ttoa. 

u-*7.  IntereKt    lii    .sbaros   or   bonds. 

648.  Id.;  bond,   note,  etc. 

649.  How   property    to    be    attached. 

660.  Certificate  of  defendant's  interest  to  be  furnished. 

661.  Person   refusing   ceriitlcate   may    be  examined. 

662.  Rights  of  owner  or  master   of   reeaels   by  which  goods   uaTt:   t>eeii 
V  snipped. 

663.  Poi-egoing  section  not  to  apply  In  certain  cases. 

664.  Sheriff  must  make  Inventory. 
666.  Sheriff  may  maintain  actions. 

.666.  Perishable  goods  and  animals  to  be  sold. 
657.  Claim  of  property;  how  tried. 
668.  Proceedings,   if  claimant  succeediL 
668a.  Discharge  of  personal  property  from  »ttacbmeDtt. 
-660.  Finding,  not  to  prejudice  right  of  claimant. 
660. -Proceedings  on  claim  to   domestic   vessel. 
.661.  Appraisers  to  be  sworn;  Taluatlou  to  be  returned. 
'  662.  Undertaking  to   be  glren. 

663.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be   sued. 

666,  Defence   in   such   an  action;   plaintiff's    recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to   give   undertaking   with   sureties. 

669.  Vessel;   when   to  he  discharged. 

670.  Terms  on   which   dobtor   may   claim   vessel. 

671.  672.  673.  When  Tessel  to  be  sold. 
674.  Sheriff  to  keep  pi-operty. 

676.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he   may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  brlrg  action  In  name  of  himself  and   the  sheriff. 

678.  How  leave  to  bring  such   aclloii  procured. 

670.  Plaintiff  may  be  Joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Return  of  inventory;   how  enforced. 

i  643.    [RepeahMl,  1877.] 

§  044.  Sherlir  maHt  attacli  property  of  defendant. 

The  sheriflF  iniiHt  immeilintely  exocnte  the  warrant,  by  levying 
upon  80  much  of  the  personal  and  real  property  of  the  defendant 
within  his  county,  not  ex(»mpt  from  levy  ana  sale  by  virtue  of 
an  execntion.  as  will  satisfy  the  phiintifiTs  demand,  with  the 
(*osts  and  expenses.  lie  must  take  into  his  custody  all  books 
olf  "account,  vouchers,  and  other  papen^.  relatinj?  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action,  notwithstanding  the  expiration  of  hie 
term  of  office. 

Co.  Proc,  part  of  9  282,  and  2  R.  S.  4,  8  7  (2  Edm.  4),  atn'd. 

I  045.  IVhat  Interest  In  real  property  may  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  property, 
either  vested  or  not  vested  which  is  capable  of  being  aliened  by 
the  aelenUant.     (2See  §6  1253,  1874.) 
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i  <l4e.  Attnehment  of  nnvaid  •ubscrlytion  to  foreivn  cor* 
pomtlOB. 

Under  a  warrant  of  attachment  agaiuBt  a  foreign  corporation. 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  luaj'  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  share.-4 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoiding  payment  thereof. 

Sntatitute  for  part  of  U  1846,  ch.  234,  i  1  (8  Edm.  680). 

f  1247.   (Am'd,  1011.1     Interest  in  shares  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  or  in  a  bond  negotiable  or  other- 
wise, together  with  the  interent  and  profits  thin*eoii,  jiiay  be  levied 
upon;  and  the  sheriff's  ctTtiiicate  of  the  sale  thwe<»f  entitlen  the 
purchaser  to  the  same  rights  and  privileges,  with  iesi)eet  thereto, 
which  the  defendant  had  when  they  wore  so  attached. 

Co.  rrjc.,  I  234.  and  final  clause  of  §  237.     AmM  by  U  11)11,  cb.  410,  In 
effect   Sei>t.    1,   1»11, 

S  e4S.   [Am'd,  1877,  1907.]   Id.j   bond,   note,   etc. 

Tlie  attachment  may  also  be  lovied  upon  a  cause  of  action 
arising  upon  contract;  inrhuling  a  bt)nd,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  tliereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Amd  by  L.    1907,  ch.  318.    In  effect  Sept.   1,  1»07. 

{  «4».    [Am'd,   ISS9,  1907.]    How  property  to  be  attached. 

A  lory  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  !«  situated,  a  notice  of  the  attnchmeikt,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    The  notice  must  be  subscribed  by  the  plaint  iff' ^ 
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attorney,  atldiuK  the  office  address;  aud  must  be  recorded  and  In- 
dexed by  the  clerk,  iu  the  same  book,  iu  like  mauuer,  and  with 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  tti<* 
payment  of  money,  by  taking  the  same  into  the  sherififs  actnal 
custody.  He  must  thereunoii.  without  delay,  deliver  to  the  person 
from  vMiose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  atfldavits  upon  which  it  was  granted. 

3.  [Ain*«l,  ifMiT.]  Upon  other  personal  property,  by  leaving  a 
certirictl  copy  of  the  warrant,  and  a  notice  --bowing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than'  as  specified  in  the  last  subdivision,  with  th«* 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
.^hare  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corponUion,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  person  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,    1S80.]     Upon   property    discovered   in    any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk's  office. 

the  judgment  rendered  in  said  action,  and  thereafter  levying  on 

said  property  in  the  manner  prescribed  in  subdivisions  one,  two 

and  three  of  this  section. 

Substitute  for  Co.  Proc,  9  225;  L.  1880,  ph.  604;  L.  1907,  eh.  318.    In  effect 
Sept.    1,    1907.    See   SS   1370,   707,   708. 

S  650.  Certificate  of  defendant's  Interest  to  be  farnivbed. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  'to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
numlier  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amotiut,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendont,  as  the  case  requires. 

Substitute  for  part  of  S  236,   Co.  Proc. 

S  601.   Person  refniilna:  certlfloate  may  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  su<h  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is   untrue,   or  that  it  fails  fully  to  set  forth  the  facts, 
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retiairvd  to  be  shown  thereby;  the  court  or  Judge  may  make  an 
order,  directiu^  him  to  attend,  at  a  specified  time,  and  at  a  place 
within  the  county  to  which  the  warrant  is  issued,  and  submit  tc 
.*ni  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 
Sntwtitute  for  remainder  of  }  236,  Go.  Proc 

S  OSS.   [Avft*d,  181MS.1    RIfcht*  of  own«r  or  master  of  ▼««• 
■el«  bx  -vrliieli  irooda  luiTe  been  vblpped. 

Except  as  otherwise  prescribed  in  the  next  section,  the  ownci 
<»r  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  have  beoi 
shipped  for  transportation,  without  reshipment  and  transship 
ment  in  the  State,  to  a  port  or  place  without  the  State,  niaj 
tniU8]>ort  and  deliver  them  according  to  their  destination,  not 
withstanding  the  warrant;  unless  the  plaintiff,  his  agent  or 
jtttoru€»y,  executes  to  the  owner  or  the  master  of  the  vessel,  n 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  wliich 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  fm 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  tlie  vessel,  for  that  purpose.  The  undertaking  must  bi 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
nnd  the  sufficiency  of  the  suretie.s,  by  a  judgie  or  justice  of  the 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  it 
situated,  or  in  the  city  and  county  of  New- York,  by  a  justice  ol 
the  supreme  court. 
I4.  1885.  cb.  946. 

i  653.  Foresolnff  flection  not  to  apply  in  certain  ciiflefl. 

The  last  section  does  not  apply,  where  the  owner  or  mastei 
before  tlie  shipment  of  the  goods,  had  actual  information  oi 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wist-. 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  tlu 
purpose  of  .s<.'reening  them  fron  legal  process,  or  of  hiudoriug. 
delaying,  or  defrauding  creditors. 

9  OS4.   Sberllf  mnflt  nkake  InTcntory. 

The  sheriff  must, .immediately  after  levying  under  a  warran, 
of  attachment,  make,  with  the  assistance  of  two  di.sintcrcstc( 
freeholders,  a  description  of  the  real  i»roperly,  and  a  just  iw.i 
true  inventory  of  the  pei-sonal  prt)pcrty,  upon  which  it  was 
levied,  and  of  the  books,  A'ouchcrs,  and  other  papers  taken  intc 
Uis  custody*,  stating  therein  the  estimated  value  of  each  pan-o 
«f  real  property  attached,  or  of  the  iiilerrst  <»f  the  defemlaiil 
therein,  and  of  each  article  of  personal  property,  enumeratini 
such  of  the  latter  as  are  perishable.  Tlie  inventory  must  b« 
»iigued  by  the  sheriff  and  the  appraisers:  and  niu«t,  wn'thiu  fiv( 
days  after  the  levy,  be  tiled  in  the  office  of  the  clerk  of  thi 
county,  where  the  property  is  attached. 
Ibe  lint  clansc  of  2  R.  S.  4.  §  8  (2  Edin.  4),  am'd. 
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§  655.  [Am*d,  1889.].  BUeriU  may  nuiintaln  actioAs. 

The  sheriff  must,  subject  to  the  direction  of  the  court  or 
}udge,  collect  aud  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  He  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  possea- 
sioii  an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  be 
may  diRcontiuue  such  an  action  or  special  proceeding,  at  sucli 
time  and  on  such  terms, , as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  aud  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially'* 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  actiou 
against  the  attachment  debtor,  aud  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  In  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  tue  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
thq  plaintiff  may  obtain  in  the  attachment  action, 
Ck).  Proc,  part  of  S  232,  am'd;  L.  1889,  cb.  604. 

$  aSQ,   fAin*«ly  1877.1    Perlsbable  urooils  and  anlntala  to  be 

MOl«l. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  jud^e  may,  by  an  order  made  with  or  without  notice, 
as  the  urffcucy  of  the  case  in  its  <»r  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordin'ply.  If  it  consists  of  live  animals,  the  same 
procoediuKs  may  be  had,  but  such  notice  shall  be  jrlven  to  the 
parties  to  (he  action,  of  the  application  for  the  order  as  the 
c<»urt  or  judge  prescri])es.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  g'lvon  in  such  manner,  and  for  such  time  as  is  pivscribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge. 

Co.  Proc.,  8  233;  and  2  R.  S.  4,  part  of  5  9  (2  Kdm.  O,  ara'd. 
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3  AST.   [Am'd,  1804.1    Claim  of  property;   how  tried. 

If  goods  or  effects,  other  than  a  vessel,  uttached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  atiiuavit  may  be  made  and  delivered 
lo  the  sheriff,  in  behalf  of  snch  person,  at  any  time  while  such 
^xxhIs  ot  effects  or  the  pro<'eeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  nrnkcrs  such  a  claim;  specifying  in  whole  or 
'n  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  !f  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  ease 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jnry  to»  try  the  validity  of  the  claim.'  • 

2  R,    S.  4.  5  10  (2  Edm.  5).    See  S9  108  and  109.  ante.    fJ.   1004.'  ch.  Mi. 
lo  effect  a^pi,  1,  1904.  i 

S   B58.    [Am'd,    1895,   1004.1    ProceedlngTM    If   olnlmaiit    siib- 

If,  by  their  inquisition,  the  jury  finds  the  propei'ty  of  tlia 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  Uie  damages  above 
such  value  as  specified  in  the  last  section.  Thereupon  the  officer 
must  forthwith  deliver  such  goods  or  effects  to  him  ur  his  agent; 
unless  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  &nd  damages  as  determined  by  the  jury. 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  damages,  costs  and  expense^^.  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant,  Whoro  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  uttachnicut  was  issued,  and 
-.erve  upon  the  claimant  or  his  afjent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
ijefore  a  judge  of  the  court  out  of  which  the  attachment  was 
issned,  at  a  time  to  be -specified  in  the  notice,  Avhich  must  not  be 
ic*s.s  than  two  nor  more  than  five  days  aftor  the  serving  of  the 
said  notice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  tlie  undertaking  must  attend  before  the  jndfxe  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency,  in  such  manner  as  the  judfre.  in  his  discretion, 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day  until  it  is  completed,  but  such  a'ij«mrnniont  must  always  be 
lo'the  next  judicial  day.  If  nniuired  by  tlie  claimant,  his  as- 
*signee  or  other  representative,  tin*  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
sureties  sufficient  he  must  annex  the  examination  to  the  Under- 
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taking,  endorse  his  allowuuce  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sherift  in  released 
and  discharged  from  all  liabilit}',  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertaking 
shall  have  been  approved  and  tiled,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  ^hall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  B.  S.  4,  S  11;  L.  1885,  cb.  662;  L.  1904.  ch.  641.    In  effect  Sept.  1.  IQM. 

$  668-a.    [Added,   1904.]    Discliarve  of  personul   property 
from  uttaobmeiitB. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  thereof,  are  claimed   by 
or  in  behalf  of  another  person,  such  claimant  may,  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached.    Upon  such  an  application   the  claimant  must   give   to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised   in   the   inventory   of   the   property   attached.     The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to  be  brought  on   the  undertaking,   the  claimant  wUl  establi.sh 
I  hat  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  daimed  with 
interest  from   the  date   thereof  together  with   the  costs  of  the 
action.     Sections    six    hundred    and    ninety    and    six    hundred 
and    ninety-one    shall    apply    to    an    undertaking    given    as    pre- 
scribed in  this  section.     Upon  such  an  undertaking  being  given 
and  after  justification  of  the  sureties  if  required,  the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from    the    attachment,    upon    payment   by    the    claimant    of   the 
sheriff's  fees  and  necessary  disbursements.     Thereupon  and  upon 
Huch  payment,  the  sheriff  must  discharge  the  same  accordingly, 
iu)twith.standing  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight.     The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claini> 
ant  at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  conmience 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.-    In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.     If  judgment   passes 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said  property  with   interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  n<'tion.     Neither  the  giving  of  the 
undertaking  as   prescribed   in    this  section,   nor   the  recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,  nor  shall  this  section  be 
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construed   as  affecting  or  impairiug  any  other  right  or  remedy 
which  any. person  might  otherwise  have  in  respect  to  the  prop- 
ert,v  attached. 
L.  lOOi,  ch.  283.    In  effect  Sept.  1,  1904. 

S  669.  Plndinff,  not  to  prejudice  riffht  of  claimant. 

If  the  property  is  found  to  be  in  the  defendant,  the  tiudluj; 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

i  6BO.  Proceedlnir*  on  claim  to  donkcstic  Teasel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  throe 
indifferent  persons  to  make  a  valuation  thereof. 

2  R.  S.  5,  S  13  (2  Edm.  S). 

§  061.    [AmM,   1877.]    Appralaers   to   be   a-vrorn;   Tal nation 
to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  w^ritiug,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  th(* 
deponent*s  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

1  oes.  Undertnktnflr  to  be  arlven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraise<l  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
pstflblish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 

2  B.  S.  5.  i  14. 

{  Has.  Vessel f  vrben  to  be  dl«cbars«d. 

Upon   such    an    undertaking;   beins   rxecutod    and   delivered   to 
the  sheriff,  the  court  or  jud^-e   must   make   an   order,   directing 
the  vessel  or  share  to  be  discharged  from  the  attachment.     There- 
upon the  sheriff  must  discharge  the  same  accordingly. 
Id..  9  IS. 
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§  064.  When  nndertaklngr  to  be  sued. 

The  court  or  judge  niay,  upon  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  'or  annulled,  direct 
the  sheriff  to  commence  au  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  jUi^t.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
he  substituted,  in  place  of  the  sheriff,  in  au  action  pending 
thereupon. 

{Substitute  for  2  R.  a  5,  f  1«. 

§  0<i5.   Defence  tn  mucIi  au  aetlou)  plaintlfTs  recovery. 

Iji  such  an  action,  the  claimant  may  show,  iu  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  tlie 
time  when  it  was  attached.  If  jud^jnient  passes  against  him, 
Ihe  phiinliff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id.,  §  17,  am'd. 

§   iHiit,   Forelgrn  vchmcI;  ho-w  valued. 

Where  a  forwgn  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued,  ns  prescribed  in  sections  (500  and 
GUI  of  this  act,  upon  the  aiipJication  of  a  i)ersf)n.  who  makes 
athdavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
IS  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  of  the  veswel,  share,  or  interest 
attached. 
Id..  5  18. 

§  6i(7.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id..  S  19. 

§  668.   Plaintiff  to   fflve   nndertaklnv   Tvltb   auretles. 

Within  three  days  after  the  valuati<m  is  returned,  the  plaintiff 
must  give,  lo  the  person  in  whose  behalf  the  claim  is  made,  au 
uiKlertaking,  with  sufTicient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  tlu- 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking.  If  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  S  20. 

§  669.   Vensel;  vrhen  to  be  cliiicharired. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
clnlmed,  from  the  atta<*hment;  whereupon  the  sheriff  mast  dis- 
<harge  the  same  accordingly. 

Id.,  8  21. 
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§  aTO.  T«rMUi  OB  W'luicli  debtor  mULT  claim  vessol* 

If,  after  such  an  undertaking  is  given  by  the  plaintiff,  the  war« 
rant  is  vacated  or  annulled,  or  the  attachment  is  discharged  as 
to  the  .Tessel,  share«  or  interest »  the  defendant  or  his  agent  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  tliat  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  approved  by 
the  court  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  charges  and  expenses,  in  consequence  of  the  undertaking. 

8  B.  S.  0,  i  28,  am'O. 

fi  671.  "Wlieii  vessel  to  lie  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
iadenuiified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in* 
terest.  as  so  prescrilied,  it  may  be  sold  by  the  sheriff,  in  whose 
castoay  it  1$,  upon  an  order  of  the  court  or  judge;  and  tlie  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  wuo  executed  the 
undertaking,  for  their  indemnity. 

Id.,  3  24. 

(  672.  The  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
sale  is  necessary. 
Id.,  i  20. 

I  G78.  The  SAine. 

Where  a  share  or  interest  in  a  vessel,  foreiern  or  domestic,  in 
attached,  if  the  proper  claim  to  it  Is  not  made,  by  or  in  l)rbalf  of 
ntt  owner  thereof,  within  thirty  days  thereafter,  it  may  l>e  sold 
by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 
£1,  I  36. 

}  674.    TAm^d,   1877.1    Sheriff  to  keep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
.-•nswer  any  Judgment  that  may  be  obtained  against  the  defend- 
anft  in  the  action. 

0%  Proc..  part  of  9  232; 

I  675.   Sheriff  iii*r  he  directed  to  pay  money  Into  eonrt. 

But  the  court,  upon  the  application  of  either  party  to  the  a«'- 
tion.  may  direct  the  sheriff,  either  before  or  after  the  expiration 
of  his  tsrm  of  office,  to  pay  Into  court  tho  ]>roree<l»  of  n  (Icniniwl 
collected,  or  property  sold:  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 

the  court. 
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S  676.  [Am'd,  1877.J    '\%'beii  lie  may  be  directed  to  release 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  aud  of  the  demauds 
collected  by  tue  sherilf,  exceed  the  amount  of  the  phiintiii  a  de- 
luaud,  with  the  costs  and  expeuses,  aud  of  all  utiier  warranta  of 
attachment  or  executions  in  the  sheriff  s  hands,  ciiari^eable  upon 
liic  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  aud  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 


I  677.   [Am'd,  1H80.1    PlafntllT  may  bHav  action  in  i 
of  himself  and  the  sheriff. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  i>re- 
Bcribed  in  the  next  section^  n^ay  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  aisc  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  DIfe  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Substitnto  for  Co.   Proc,  §  238;  L.   1889,  cb.  504. 

S  678.  Ho^fv  leave  to  brlnir  snch  action  procured. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  duo  notice  of  the  application  therefor  has 
boon  given  to  the  sheriff;  but,  before  doing  so,  the  (?ourt  or  judge 
niny  require  that  notice  of  the  application  l>e  given  to  the  plain- 
tiff, in  any  other  wnrnint  against  the  same  defendant.  And  such 
terms,  condifions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  dur 
proteotion  of  the  rights  and  interests  of  all  persons,  interested 
in  (lie  disposition  of  the  proceeds  of  the  action. 

Id. 

{  B70.  Plaintiff  may  be  Joined  ysvith.  sberifT,  after  action 
commenced. 

Leave  may,  in  like  manner  and  with  like  effe<'t,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  a«t:on.  as  prescribed  in  the  last  two 
sections.  Upon  an  apnlirntion  therefor,  the  eourt  or  judge  may, 
in  a  proper  rase,  rennire  Ihe  plaintiff  to  provide  for  the  expenses 
in  the  a<'tion,  already  incurred  by  the  sheriff.  The  application 
must  be  denied,  in  case  of  an  nnreasonabia  delay  in  making  it: 
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or  where  an  application  was  made,  before  the  action  was  brought, 
aud  the  plaintiCf  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditious  or  regulations,  then 
imposed. 

1  eSO.  Jadffe  to  direct  a«  to  management  of  •ncli  an  ac- 
tion, etc. 

The  court  or  judge  may,  upon  the  application  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  dnec  as  o 
he  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recoveri.! 
therein,  as  justice  requires. 

§  e«l-  Retnrn  of  inventory!  liow  enforced. 

T'i>on  the  application  of  either  party,  and  proof  of  the  Tieg\ei't 
nf  the  sheriff  the  court  or  judge  may,  by  order,  i:equire  the  sluTiff 
?o  return  in  invemory.  Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  court. 

2  B.  S.  13,  i  66  (2  Edm.  14).    Sw  post,  S  712. 
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article:  third. 
Vacating  or  modifying  tJie  warrant;  disihargingtheattaehmentm 

Bee.  682.  Motion  to  racate  or  modify  warrant,  or  Increase  aecurtty* 
688.  How  motioQ  most  be  made;  oppoelng  it  by  new  proofto. 
684-685.   [Kepealea.j 

686.  Wbon  prior  motion   not  to  prejudice  sabsequent  motlOB. 

687.  Dei'eudant  may  apply  for  diecharge  of  attachment. 

688.  Undertaking  to   be   glren. 

689.  Applicutiou  by  one  of  several  defendants. 

690.  Sureties  to  Justify  if  required. 

61)1.  Slieriff  may  retain  property  until  Justlfleetlon. 

692.  Foregoing  prorisions  applicable  to  vessels. 

693.  Partnerti  may   apply   to  discharge  attacbmeat. 

691.  Undertaking  to   be   given. 

696.  Court  or   Judge   may*  ascertain   value. 

696.  When  plaintiff  entitled  to  notice  of  any  applicatioo*  etc. 

t  0H*2.  [AiuM,  1877.]    Motion  to  vacate  or  moaify  warrant, 
or  tncreaaa  HecvLvity. 

The  defendant,  or  a  person  who  tias  acquired  a  lien  upon,  or 
interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintilf,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  in  the  alternative. 
Substitute  for  pa  it  of  §  241,  Co.  Proc. 

S  083.  Ho^w  motion  niuMt  be  made)  opposinff  It  by  neiw 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  caf,e,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  us  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or.  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tendinpr  to  Hustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  In  bankruptcy,  or 
upon  a  di.scharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  any  matter,  in  ayoid- 
ance  thereof,  which  he  might  show  upon  the  trial. 

§  684.  [Repealed,  1877.] 

§  0R5.  [Repealed,  1877.] 

§  080.  [Am*d,  1877.]  AVhen  prior  motion  not  to  prejudlee 
•nlmeqnent  motion. 

TIic  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  hvd  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  G35  and  section  637  of  this  act. 

See  9  668.  ante. 
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§  eST.  (Am'd,  1900,]  Defei^davt  may  apply  tor  dlscliarve 
ot  attaelinient. 

The  defeodant  may,  at  any  time  after  lie  has  appeared  in  the 

action,   apply  to  the  judge  who  granted  the  warrant,  or  to  the 

court,  for  an  order  to  discharge  ttie  attachment,  as  to  the  whole 

or  a  part  of  the  property  attached. 

Substitute  for  a  portion  of  Go.  Proc.  S  240;  L.  1906,  ch.  Sffi.  In  effect 
Sept.  1, 1S06. 

S  688.  [Am'd,  lOOe.]     rndeHaklnar  to  be  eriven. 

I'pon  such  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  "^f  any  judg- 
ment which  may  be  recovered  In  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertakinir,  with  interest.  The 
sura  so  specified  must  be.  at  least  equal  to  the  amount  of  the 
plaintiff's  demand,  as  specified  in  his  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached;  or,  if  tlie  application  is  to 
discharge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Vv<^j\  such  ap- 
plication being  made  after  final  iudgment.  the  d^^f^^udant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
Appeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
pffect.  and  to  stay  the  execution  theroif. 

SnhsHtnte  for  the  Unrt  two  aentences  of  the  do.  Proa.  |  Ml;  L.  190Q, 
clusnT.    In  effect  Scot.  1. 1906. 

§  089.  AppUcatloA  by  one  of  Ncvercl  defenAaats, 

Where  there  are  two  or  more  defendants,  and  an  application 
!»  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
but  not  by  all  of  them,  the  undcrfaking  must  provide  for  llu* 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  juJge,  that  the 
prop4»rty,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days'  notice  thereof,  with  a  copy  of  the 
sifiidnvit,  must  be  served  upon  the  plaiutiff's  attornc^y.  who  may 
op|>ose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

§  e»0,     [Am'd,  1877.]    SarctleM  to  Jastlfy  If  reaalred. 

An  undertaking,  giren  as  prescribed  in  the  last  two  sections, 
most  be  forthwith  filed  with  the  clerk.  A -copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiffV 
Attorney;  who  may,  within  three  days  thereafter,  give  notice  to 
tin*  sheriff,  that  he  excepts  to  the  sufficiency  of  the  suretieM. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest:  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
*he  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deem«*d  to  have  waived  all  objection  to  the  sureties. 

Go.  Proc.,   part  of  9   241,   am'd. 
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I  e91.  Sherlir  may  retain  property  aatil  Inatlfteatfom. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties;  and 
he  may  retain  possession  of  the  property  attached,  and  thepro- 
ceeds  thereof,  until  the  objection  to  them  is  waived,  as  prescribed 
in  the  last  section,  or  they^  or  the  new  sureties,  justify. 

14.,  M>t  of  tbe  sanw  Mctlsn. 

S  tt92.  Foresolaff  provlsloas  applleable  to  -reaaels. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  judge  may. 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

S  (193.  [Am*d,  1912.]  Partners  may  apply  to  dlsebarve 
attaebment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  partucu'ship,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  tinai  judgnuMit. 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  attidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 

Am'd  by  L.  1912,  ch.  889,  la  effect  Apr.  16,   1912. 

I  694.  [Am'd,  1877»  191 2. J      Lndertakin*  to  be  ffivea. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  the  defendant  whose  interest  in  a  partnership  is  so  l4>vied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
talcing,  which  must  not  be  less  than  the  value  of  the  interest  of 
the  defendant,  in  tiie  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  th«? 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 
Am'd  by  L.  1912,  cb.  389,  la  effect  Apr,  10,  1012. 

S  695.   Court  or  Jadffe  may  aacertaln  yalne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive  affidavits  or 
oral  testimony,  or  may  direct  a  reference. 

§  690.  IVben  plaintiff  entitled  to  notice  of  any  appllea-- 
tion,  ete. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 

ISO 
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ARTICIifiS  FOL'RTH. 

Regulations  where  there  are  two  or  more  voarraniB  againai  th€ 

same  defendant. 

See.  SO'.  Preferencrs  of   two  or  more  warranti. 
isns.   Rule  as  to  leTj  under  a  Junior  warrant. 
eBO-700.   [Repealed.] 
701.  Vndertaklns,    by    junior    attaching   creditor,    to    prevent    release   of 

forelffn  resiiel. 
TOC.  Role  a8  to  subeeqnrnt  attaclimeut  of  foreign  veiwel. 
703.   RiKbts  vt  Junior,  plaintiff   in   action   bj   senior  plaintiff  and   sheriff 

jointly, 
7i>4.  Junior  jplalntlff   luay   bv    ano\ve<l    to   commom-e   action   Jointly  with 

Hherlff. 
705.  Rigbts  of  third  and  other  sabaequent  attaching  creditors. 

I  <W*7.  Preferencei*  of  t^ro  or  more  -vrarranti*. 
Where  two  or  moro  warrants  of  attachment.  a^ainRt  the  same 
defendant,  aro  delivered  to'the  NheriflF  of  the  Kame  <'onnty.  to  he 
executed,  their  respective  preferences,  and  the  niles.  where  a 
levy,  or  a  levy  ami  sale,  have  been  made  under  a  inn  lor  warrant, 
are  the  same,  an  where  two  or  more  executions,  against  the  pn^p- 
erty  of  the  same  defendant,'  are  delivered  to  the  sheriff  or  the 
same  county,  to  be  executed. 

See  2  R.  S.  366.  if  14  and  15  (2  Edm.  870). 

f  ADA.  Rule  nm  to  levy  under  a  Junior  warrant. 

Where  a  domestic  vessel,  or  .nhare  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharKod,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title:  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
wan«nt  has  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceediniirs,  as  if  the  levy  was  made  under  the  first  warrant. 

See  ante,    ff   662   and  604. 

f«TO.    [Repealed,  1877.] 
§700.    [Repealed,  1877.] 

I  701.  Under takinir  by  Junior  atiacliinv  creditor  to   pre- 
vent release  of  forelgrn  -vevsel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  b«^en 
attached  and  valued,  as  orescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  nrst  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
be^  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subse<nient  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

I  T02.  Rule  as  to  subsequent  attachment  of  forelarn   ven- 

aei. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,   has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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pluintiflf,  in  the  first  or  the  second  warrant,  to  give  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  axain  attached,  uudex 
a  warrant  against  the  same  defendant,  which  has  l)een  delivereJ 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  nhuuld  have  b«eu  fnrniahed. 
Hut  it  may  be  again  attached,  under  a  subHequcnt  warrant 
against  the  same  defendant:  in  which  <-aae,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  snbso(iuently  delivc'red  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilitieH,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  jiroceediugs  relating  thereto,  as  if 
me  warrant,  under  which  it  was  attached,  was  the  lirst  warrauL 

$  70;{.  RlirlitM  of  Junior  pinliitllf  in  action  by  Henior  plain- 
tiff nn«l  Mheriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenc-ed 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  aa  .pre- 
scribed  in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuam^,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  coiiliuuauce  thereof,  in  the  interest  of  the  a^ipli- 
cant;  and  such  order  may  be  made  thereupon,  aa  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged^  without  affecting  the  cause^  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sherilJF,  by  an  order, 
made  as  iipoii  an  application  for  leave  to  bring  such  an  action. 

Sw  H   e77-«80,   ante. 

S  704.  Junior   plaintiff  may  be  allOM^ed  to  oomntenoe  ac- 
tion Jointly  ^vith  Hlieriff. 

A  plaintiff  in  a  second,  warrant  may  apply  to  the  court  or 
judge,  uppu  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
slu'riff,  tpr  leave  to  bring  and  nunulain,-  in  the  name  of  himsolf 
and  the  sheriff  j«»intly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  farst  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  ternjs, 
couditio:is.  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  i>rescril»ed  in  this  sectiou,  the  court  or  judge  nniy  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  briiur  and  maintain 
such  an  acti(m,  in  the  name  t>f  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  lirst  warrant. 

«  TO.*;.  RivlitN    of    thiril    and    otiier    Miilmeiinent    Attnelilnfr 
oreditom. 

Where  there  are  more  than  two  warrants  of  attachment. 
against  the  same  defendant,  the  t>laintiff8  in  the  third  and  each 
sMbse(iuent  warrant  have,  according  to  their  rewectlve  priorities. 
the  sanu*  rights  and  privileges,  ns  againat  the  plaintifFn  in  all 
senior  warrants,  which  tlie  plaintiff  in  the  second  warrant  haa, 
as  against  the  plaintiff  in  the  firat,  and  are  RUbjeot  to  the  »ame 
duties  and  liabilities:  except  that  a  second  extenfiloU  of  the  time. 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  theivin,  aliall  nut  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrautn  of 
attaclnnent,  may.  I»y  airrccnuMit  among  themselves,  take  jointly, 
and  for  their  <ommou  beuctit,  any  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  ]>lainiifi  in  a  second  or  sulMsetjnent  war- 
rant of  attachment:  provided  tliat  it  does  not  interfere  with  the 
i)ref(»reutial  or  other  right  of  an  i'\tcrmediate  plaintiff. 
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article;  fipth. 

Hveeediugi  after  judgment;  rights  ofpurius  and  duties  of  the 
sheriff,  after  the  warrant  ie  vacated  or  annidled,  or  the  attach- 
ment discharged, 

««n,  706w  Sxoentlon  to  Issue  to  sherlif  who  has  levied. 

707.  When  judgmeot  enforceuble  onlj  against  attached  property. 
106.  Judgment  In  the  principal  action ;  bow  satisfied. 
700.  When  attachment  dlKChnrged,   etc.,   property   to  be  re8tor<^   to  de- 
fendant. 

710.  Additional   provision   for    his   relief. 

711.  Cancelling  notice  attaching   leal  property. 

712.  When  sheriff  to  retam  warrant  and  bis  proceedings. 

§  706*  Kxecutioa  to  iiisiie  to  slierlff  "vv'ho  ha*  levied. 

Where  a  levy,  nnder  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  affaiiiat  properly,  upon  a  tiual  judef- 
ment  in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
aeTerthelean  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
bnainess  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
deaignated. 

•     . 

I  TOT.  [Ani*d,  1877.]  IVhen  Judsiuent  enforceable  only 
sssR<a*t   nttaoked    property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreixn  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  jadiqnent  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  o-f  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
jOLtion  of  any  statute  of  timitation. 

i  TOH.  [Ain*d,  1K77>  1012.]  .Tadirment  In  the  principal  ac- 
tion; liovr  aatUilled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  nttach- 
ment  has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  i^raains  due,  he  must  sell,  under  the  execu- 
iiotkt  the  other  personal  property  attached,  or  so  much  thereof  as 
ia  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued^  with  the  interest  coupons 
annexed,  if  any,  by  a  govemment«  state,  county,  public  officer,  or 
mttnidpal  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise,  whether  past  due,  or  yet  to  become  due:  but 
not  including  any  other  debt  or  thing  in  action.  If  the  pro- 
ceeda  of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  exeeutitm  recpiires  him  tci  satisfy  it  out  of  any 
other  persfiual  property  of  tlu'  defendant,  he  must  sell  the  per- 
gonal pro|H»rty,  upon  which  he  has  lc\  ieil  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  Insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  i^roperty. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  beea 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
bession  thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  ho  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  .after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fring  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  sbow^ing  that  he  has  used  dili- 
gence, in  endeatoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected: 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  mny  grant  the  application  without  notice. 

Ca  Prov.,  8  237.  am'd.      Am'd  by  U   1912.  ch.  40.  in  •fleet  S«pt.   1.  1912. 

f  709.  [Am*d,  1877.]  When  attack m en t  dlneharirfrd,  etc*« 
property  to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  uiwn  the  application  of  the  defendant, 
the  sheriff  miTst,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  deft^ndant.  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  pnymenc  or 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

lU.,  last  sentenM  «f  |  217,  and  part  of  U  289  sad  MO.    8m  i  8843.  rabd.  IX 

S  710.   Additional  provtiilon  for  bin  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds:  together  %vitn  all  undertak- 
ings, relating  thereto,  w^hich  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  havo  not  been  fully  satisfied:  except  an  un- 
dertaking, pivon  by  Iho  defendant.  u|>on  the  discharge  of  property. 
He  must  .i]>-'o  deliver  n  written  nHslpnmont,  duly  acknowledged,  of 
each  undertaking,  so  U»'livored,  and  of  each  other  instrument,   to 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
joiuily,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  righc, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

I  711.   Cancelllngr  notice  attachtiiff  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  Vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
plication of  any  person  aggrieved,  and  upon  such  notice  as  it 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  where  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 

Go.  Proc.,  part  of  |  182,   am'd  and  enlarged. 

I  T12.  'Wlittn  slierlir  to  retnrn  -warrant  and  Ills  proeeed- 
lairs. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  appllcatioti 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id..  I  242,  am'd,  aiMS  conaoUdated  trlth  ro  much  uf  2  R.   S.   13.  |  oa  (2 
14).  aa  relates  to  the  return  of  the  warraut. 
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TITI^  IV. 

Other    provisional    remedies;    general   and  zidacellaneous  ' 

provisions. 

Article  1.  Receiren. 

2.  Deposit,  delivery,  op  conveyance  of  propeny. 

3.  General  and  miacellaneoiu  proviaiona. 

ARTICLE    FIRST. 

Heceivers 

Sec.  713.  Receiver;    when  appointed. 

714:  Appolntraeut   of    receiver;    notice   o£   application. 

715.  Security. 

710.  Ceitaln  reoeiveia  may  hold  real  property. 

§  713.  [Am'd,  1.S05.]    Receiver }  wUca  nppolatea. 

In  addition  to  the  cases,  where  the  appointment  of  a  receiver 
Is  specially  provided  for  by  hiw,  a  roceiTer  of  property,  which  is 
the  Fubjoct  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  eitter  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  proi>erty,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  1)0  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materinlly  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  disposf*  of  the  property,  accordiuK  to  its  directions. 

3.  After  final  judguient,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

L.  1606,  cb.  946. 

H  714.  [Am*d,  1879,  1008.]  Appointment  of  receflTert  no* 
tloo  of  appllca.tton. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  ai)i>ear  in  the  aetion,  and  the  time 
limited  for  his  aijpearance  has  expired.  But  where  an  order  has 
l)iH»n  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  propter.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  wliich  mortgage  provides  that  a  receiver  may  be  ap- 
pointea  without  notice,  notice  shall  not  be  required. 

See  §  827,  post;  L.  1903,  cb.  217.     In  effect  Sept.  1.  1008^ 

$  715.   [AmM,   1800.]     Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment conditioned  for  the  faitbful  discharge  of  his  duties  as 
receiver:  and  the  execution  of  nny  such  bond  by  any  fidelity  or 
snrotv  company  authorized  by  t>^e  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  two 
sureties.    And  the  court,  or,  wh«>Te  the  order  was  made  out  of 
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court,  the  indgc  making  the  order,  by  or  pursuant  to  which  the 
reeoiver  was  appointed,  or  his  successor  in  office,  may,  at  any 
lijoe,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
uew  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  /or  the  security  to  be  given  by  a  receiver,  or 
for  iDcreasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  whei*e  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

8ce  pest.  U  SlO-Sie;   alto  ${  729-730.    In  effect   March  11,    1896.    L.   1896. 
ch.  94. 

{  tl«.  fAniM,  ison,  IftOfl.l  Certain  »ecelv#r«  »ny  Itold 
real  property. 

A  receiver,  appointed  hf  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supromi»  court  or  a  county  court,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such  purposes 
as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  timf,  re*?pecting  the  disposition  thereof. 

L  1895.  ch,  946:  L.  184^,  ch.  Ii2,  S  1  (*  K<im  BB2).  nm*a.  AmM  by 
L  1909,  ch.  65.  Alwi  partly  repcalwl  by  L.  10(i9.  ch.  28.  See  Con8olidate<1 
UwB.  tit.  General  rorp<»ratIon  l4iw,  I  243.  See  note  43  of  notes  of 
Beard  of  Statutory  Gonsolidatiou  at  end  of  code. 
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ARTICLB  8BCOND. 

Deposit,  delivery  or  conveyance  of  property. 

Sec.  717.  Court  nuy  order  a  deposit  or  delirerjr  of  property  In  certain  cucAi 
718.  When  aberiS  may  take  and  couvey,  etc.,  property. 

§  717.  [Am*cly  1877.]  Covrt  may  order  a  deponlt  or  deliv- 
ery of  property  lu  certain  canes. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
thnt  he  has,  in  his  possession  or  under  Ids  control,  money,  or 
other  personal  property  capable  of  delivery,  which,  be!ng  the  sab- 
ject  of  the  action  or  special  proceeding,  is  held  by  him  ns  trustee 
for  another  party,  or  which  belongs  or  is  <lue  to  another  party, 
the  court  may,  in  its  discretion,  grant  a  a  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Co.  Proc.,   part  of  |  244,  am'd.    See  post,  ||  743-7M. 

S  718.  'Wben  nlierlir  may  take  and  conTcy*  etc.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishmg  the  disobe- 
dience as  a  contempt,  may,  by  order,  rcKiuire  the  sheriff  to  takr, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  I  244,  the  last  sentence  but  one  am*d. 
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ARTICIsB   THIRD. 

C^tneral  i^nd  viUiKUUfi^Qvs  provisions. 

See.  719.  Arrest.   iQjanctton,    and   aitBCbfoelit  r  ^Wlren    not    to   be  granted   to* 

I  Tin.  [Am'«1,  187»*3-  AjnfMt,  iMi»MSiiA9P,  *Bd  attachment; 
wb«n  not  to  be  granted  togrether. 

When)  amplication  for  an  ord^  of  ftrrest,  ftti  iftjunetioD,  and 
%  n^rant  or  nttachment,  <m  ^wo  «f  «h«in,  ta  made,  in  the  SAPte 
action; *airfiiii«t  the  aaoi^  <l«feiidant:.aii^  it.afUi#lact(qily  appeara 
ttml.'  uod«»  tha  partUsnUr  circiun9UiiH.'^«>  o^  tot^  cuati,  two  or  uU 
of  them  are  not  necessary  for  the  ploiOtiff^S  ^'C'urUy,'  th(^  court 
or  judere  may,  in  its  or  his.  4JJ9€r^l:Jbn,  require  the  plul^itlff  to 
elect  between  them.  Whare  an  lUDpIication  is  nmdr  to  obtain, 
Tacate,  modifr,  or  set  aRitle  an  orclor  of  ari-efft.  Intmiftlon  order, 
or  warrant  of  attaebiuent.  U\»  <u>Mrt  or  jiidjcre  must  tinaily  4l«'c*iil«; 
the  same,  withiu  twenty  thiyK  after  it  is  submitted  for  decision. 

i  rao.   (Ant'ii,  XhH,}    C^unteririulw,   |»rov(ploiia1   r«-ili^<1iea. 

Where  the  defendant  intei*p6se8  a  counterclaim,  aod  there^ 
woa  Fernanda  an  affinnatlTe  judgment  against  the  phimtifif, 
Ms  Hjrtit  to  a  provlsfonn^  remedy  is  the  same  as  in  an  action 
broaffht  by  him  against  th«  plaintiff,  for  the  eausc  of  action 
■tated  in  the  count eMlaini,  and  demandiui?  the  same  ju^finent. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  Id  4^mL'd  the  plaintiff,  the  plaintiff 
is  (j^eemed  the  defendi^nt,  and  the  counterclaim  so  set  forth  In 
the  antwep  H  deemed  tne  eomplft^Bt. 

9.  15» 


V^i^  ^4*; 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

TI IXE    I.--  Mistakes  OmIssIoas,  Defects,  and  IrregaUritles. 

TITLE   II.—  Tender*  and  other  Offsrs  and  Bequests  to  the  Idrerse  Party. 

TITLB  III.—  Payment  of  Voney  Into  Court,  and  Care  and  Btsposltloa  Thereef. 

TITLE  IV.—  ProfeedlnfH  upon  the  Death  or  IHsaMllty  of  a  Party.  •'  t^ 

Transfer  of  his  Interest. 

TITLE    y.—  Motions  and  Orders  Generally. 
TITLE    YI.—  MlscellaneottB  Practice  BegnUtions. 

TITLE  I. 

HistakM,  omissions,  defects,  and  irregularities. 

9tc.   721.  I)efi>ct8  cured  by  verdict,  etc.,  and  by  Jadgmeot. 

722.  Such  defects  to  be  Hupplled. 

723.  AmendtiientK  by  the  <H>urt;  disrefcardlng  immaterial  erroni,  etc. 

724.  Relief  agaloBt  omissioriH,  etc.;  amcodments  to  conform  proceedings 
•/25.  Retuins  by  officers,  etc. 

726.  PaperB  lost  or  withheld;  how  supplied. 

727.  Order  of  court;   when  necessary  to  amend. 

728.  DiHregarding  defects  In  affidavits. 

729.  Certain  bonds,  etc..  when  sufficient. 

730.  Amending  defects  la  bonds,  etc. 

i  7S1.  [Am*d,  1879.]  Defect*  cared  by  Terdict*  etc.,  aai 
br  Ivdarmcnt. 

In  a  court  of  record,  where  a  verdict,  report  or  ttecislon  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  o;  the  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  a 
process,  or  awarding  it  to  a  wrong  officer. 

iS.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment.  Is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  uefriigeuce  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  bis  attorney  or  cotrnwl,  by 
irhicb  the  adverse  party  baa  not  been  prejudiced. 

2  R.  S.  424.   42S.   |  7  (2  Edm.  442,   448).  am'd. 

§  722.  Sucli  defect*  to  be  supplied. 

Each  of  tbe  omissions,  imperfections,  defects,  and  yariances, 
specified  in  tbe  last  section,  and  any  other  of  like  nature,  not 
bein^  against  the  right  and  justice  of  tbe  matter,  nnd  not  alter- 
ing tbe  iasue  between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  tbe 
ooart  wherein  the  judgment  is  rendered,  or  by  an  api>ellute 
court. 

U..  i  8. 

I    72».    [Ain*d,     1M77,    1900.]    Amendments     by    the    oovrtf 
disreffardlnir    Immnterlnl    errorN,    etc. 

Tbe  court  ulay,  upon  tbe  trial,  or  at  any  other  stage  of  tbe 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  proeess,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  uf  a  person 
a8  a  party,  or  by  correcting  .a  mistake  in  tbe  name  of  a  party, 
ur  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  tbe  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  tbe  facts  proved.  And,  in  every  stage 
of  tbe  action,  tbe  court  must  disregard  an  error  or  defei't,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  tbe  adverse  party.  When  amending  a 
pleading  or  permitting  tbe  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  tbe  general  calendar  of 
ifisae*  of  fact,  the  court  may  direct  that  tlie  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
atf'H't  tbe  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  sen'ice  of  a  new  notice  of  trial. 

Hit.  Proc.,  i  ITS.  and  the  first  clause  of  i  ITS ;  the  second  clause  of  the  latter  section 
(wlBf  Included  In  1 721.  ante.   L.  1«00,  ch.  591.    In  effect  September  l.  190UL 

t  7S4.  Relief  sicmlnst  omissions,  etc.;  antendments  to  con- 
form proeeedlngrs. 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
S!«  justice  requires,  at  any  time  within  one  year  after  not!c« 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
iitg,  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails-  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
fnd  noon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  toe  provision. 

kL,  t  i74.  am'd.    8e«  fi  781,  783.  784,  1282. 

1  725.  Returns  by  olllcers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  o^cer 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre^ 
tion,  direct  tbe  return  to  be  amended,  in  matter  of  form,  ritber 
before  or  after  judgment. 

2  R.  a.  4M  (2  Edm.  443). 
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1  TaO.  PApem  lo«t  or  -vrlthlieldi  boiv  vnpplted. 

Where  an  original  pleading  or  paper  ia  lo«t,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
itead  of  the  original. 

Co.  Proc.,|42a. 

f  727.  Order  of  covrt;  ipvlien  neeeasarF  to  amend. 

A  proce88,  pleading,  or  record,  shall  not  be  altered,  by  the 
?lerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
wfthout  the  direction  of  the  court,. or  of  another  court  of  cooi- 
petent  authority;  except  in  a  case  where  a  party,  or  hia  attorney, 
M  specially  authorized  by  law  to  amend  a  pleading. 

2  R.   S.  425  (2  I':klin.  443),  am'd. 

S  728.  DlNreeriirdluK  ilcfcotM  In  AlIlduvltH. 

Tlip  want  of  a  litlo,  or  a  defect  hi  the  title,  of  an  affidavit, 
does  not  inii»air  it,  if  it  iiitellijrihly  refers  to  the  netion  or  special 

proreeilin;:.  in   \vlii»li   it  Is  innde. 
*:o.    Vrtic,    5   40. >. 

1  72}K    Ortiiln   lioiidn,    ctr..   ^vlteit   Kufn^-lent. 

A  bond  or  undertnking,  roquireil  by  statute  \o  be  f^iven  by  a 
person,  to  entitle  him  to  a  riprht  or  pri vilest*,  or  to  tnko  u  pro- 
ce€Hlin<jr,  is  sufficient.  If  it  conforms  snbstnntljiHy  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

2  B.  S.  564)  (2  £<Jm.  C7G).  am'd. 

i  730.  Aniendlnsr  defe«tii  in  bonds,  etc. 

Where  such  a  lx>nd  or  undertaking  is  defective,  the  «mrt 
officer,  or  body,  that  would  l>e  authorised  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  applicotitm  of  the  persons  who  executed  it.  amend 
it  accordingly;  rnd  It  shall  thereupon  be  valid,  from  tne  tim* 
of  its  execution. 

Id.,  f  M.  ajn'd. 
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TITI«B  II. 
Te&deTy  and  oth«r  offers  and  requests  to  the  adverse  party. 

Bm.  7S1.  Tender  atter  suit. 

7S2.  Amount  to  be  paid  Into  court. 

T83«  Effect  of  sufflcfent   tender. 

734.  When  to  be  deducted  from  recoyery,  etc. 

786.  Betndftas  ^dulflsioii  of  M^tnimnem  of  paper. 

n6.  Offer  to  liquidate  damages  condUionaUy. 

TSt.  Sffect  of   refuaal  of  ctter. 

738.  Defendant's  offer  to  compromlee:  proceedings  tbereon. 

739.  Flal9tttt*8  offer  to  eompromlae  eounterclalm ;  proceedings  thereon. 

740.  Offer  and  acceptanee,  bj  whom  subscribed. 
741-742.  [Bepealfid.] 

9  T31.  Tender  after  •tilt. 

Where  the  complaint  demands  judgement  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  bp  redpeed  to  certainty  by  calculation;  or  to  recover 
damages  lor  a  casual  or  involuntary  personal  injury,  or  a  like 
liuury  to  property;  th.c  defendant,  or  nis  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sam  of  money,  as  he  conceives  to  be  suiheient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  ooais  of  the  action,  to  that  time. 

2  R.  8.  558.  I  20  (2  Edm.  674),  am'd. 

i  732.  [Am'd,  1877.]     Amount  to  be  paid  Into  ooart. 

A'  tcmler,  made  ms  prescribed  in  the'  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
tnte  court,  And  nctioe  thereof  in  writing  served  upon  the  plain- 
tiff's attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

1  733.  filTeet   of  aiilileieat   tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injtiry,  and  also  to  pay  the  costs  of  the  action;  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  8.  064,  li  21  end  22  (2  Edra.  674),  consolidated.  Pee  Co.  Froc.,  X  386; 
P«t,   I  138. 

}  734.  \%'^hen  to  be  deducted  from  recovery,  etc. 
-  If' the  plaintiff-  ^eoeedr  in  the  nctton,  after  ncceptinjr  the 
tender,  the  sum  accepted  must  l)e  dediwted  from  the  recovery, 
tad  jadfrment  rendered  for  the  residue,  if  Any;  and,  if  the  tender 
and  aceeptnnee  do  not  appenr  in  the  pleadings,  a  niemornndum 
tlwfeof  must  be  nnnexed  to  the  jndproent-roU.  The  pinintifTfc 
rifdn  to  recover  costs,  and  Uis  linbility  to  pay  costs  to  the 
d^feudant,  are  determiucd  by  the  amount  of  the  residue. 

M..  I  23. 

}  7H5.  Re^nirlngr  admlHMlon  of  lorennlnenefin  of  paper. 

T^»e  attoniey  for  a  party  wsy.  at  any  ttnje  l>eforo  the  trial, 
PxhiMt  te  the  attorney  for  the^  adverse  party,  a  piiper,  material 

to  the  action  itfid  rci|tte§t  a  written  admit^isioa  Qt  ita  ^^^uuiaeueb^. 


^ 
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If  the  admisition  is  not  giveh,  within  four  days  after  the  request, 
and  the  paper  is  proTed  or  admitted  on  the  trial,  the  expenses;, 
incurred  l)y  the  party  exhibiting  it,  in  order  to  prove  its  genaine- 
nes8,  must  be  ascertained  at  the  trial,  and  paid  by  the  party 
rof using  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  rroc,  part  of  S  388. 

§  736.   Offer  to  llqvldate  da-masre*  coBilltioiia.llT« 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may,  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  wrfllen  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  bim 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  S  386. 

S  737.   [AmM,  1A77.]    Rffect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  Rut  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expense*?,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  tliereof  determined  by  the  judge,  or  the  referee, 
by  or  lH»fore  whom  the  cause  is  tried. 

Id..  S  387. 

§  738.  [Ain*d,  1877.]  Defendant'*  offer  to  compromiaei 
proeeedinflrii  tbereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
.  with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial:  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id.,   port   of  s  385. 

§  736.  [Ant'd,  1877.]  Plain tlff*M  offer  to  compromlae  conn- 
terclaluit  proceed  I ngr*  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serre, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  th^  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 

_i^-» 
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QOtice  of  acceptance  is  not  thus  given,  the  offer  cannot  be  given 
hi  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time. 
Od.  Proc.,  remainder  of  ff  886,  am'd. 

|'740.  Offer  »sd  aeeeptance,  by  -vrhom  aiibserlbed. 

Unless  an  offer  or  an  acceptance,  made  ns  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hiz  attorney  must  subscribe  it,  and  annex  thereto  his  affidnvit. 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behtilf 
%f  the  party. 

I  T41.  [Repealed,  1877.] 

I  T4«.  [Rrpenled,  1877.] 
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TITLE  III. 

•         •  ... 

Vaymcnt,  of  mwtej^  inio  OQurt,  tind-  ety'^aHd'di&posUimr  thereof. 

Soc.  74.t.  Party  hrioKiug'  tnw>c.r   iuto  vonrt  Jw   (lUchntgod, 

744.  Comptroller    to   Kupervjse    ailniluJutratiOii    of   fn|id8,    etc. ;    enforrlnj; 

jiKlfniimtR.    et<*. 
744-11.  Comptroller  mAr  osuntec  bODkfl,  etr.,  of  bauln.  etc;  psymvDt  of 
inouoy   to  county  twnKurpw,   etc  •    -    - 

745.  TraiiKfor  of  inonej's  and  WKMirltles   to  county  treasurers. 

746.  FundM ;    t\'here  and   bow   deiionited   or .  IuvosUhI.     ■ 

747.  Power  of  eacli  oonrt  to  dirwt  payuient-  of  reittvc«tmeiit  ©C  Its  fmid«. 

748.  Application   of  precedlnp  WM-tlon. 

74».  PoweiTt   of  certain   ofH«-erw.    touchinft  Se^inrttlea;  «Ptc. 

750.  Provision   relating;  to  death,   removal,  c'tc.  of 'ofBcer. 

751.  Funds  or  profXTty  not  to  be'auVrenderwl  without  order. 

752.  CnatiMlian's  books  of  account. 

753.  Annual   re|Ktrt«    to  ci«nptr«dlcr,  v 

754.  Tbcfse  prfwl«lon«  apidicable  in   New-York  to  the  cham1)erlain. 

S   748.   Party   brlnirinflr   money   Into   court   In    dlMcIiArffed. 

A  party  hringingr  monoy  into  ronrt.  pursuant  to  the  direction 
of  the  court,  is  discharjjed  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.  171,  I  21   (2  Edm.  177). 

§  744.  TRepealed  by  L.  IfKK),  ehs.  36  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

S  744-11.  [A«1«1e«l,  1908.1  Comptroller  may  exnntlne  HooIsBv 
etc..  of  ImnkN.  etc.;  payment  of  money,  etc.i  to  covaty 
treaiinrera,   etc. 

The  comptroller  may  examine  the  bcM)k«,  accounts  and  Touchers 
of  every  bank  and  trust  company  in  the  state,  in  anywise  relat- 
inj?  to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  of  record:  and  where  the  same  has  not  been  paid  to 
the  chamberlain  of  the  city  of  New  York  or  to  any  county  treas- 
urer of  the  state,  the  comptroller  upon  an  application  duly  made 
shall  be  entitled  to  an  order  directing  the  payment  and  transfer 
of  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  proper  county,  and  in  the 
city  <if  New  York  to  the  city  chamberlain. 

AddHl.   L.    1908,   eh.    182.    In  effect  Sept.   1,    1008. 

I  745.  [AniM,  1008.1  Transfer  of  moneyn  and  necnrltfes 
to  county  treannrera. 

All  moneys  and  securities  paid,  transf erred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  tlie 
officer  who  is  required  by  law  first  to  re(!eive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  cotmly  treasurer  as  the  c<mrt  specially  directs.  Where 
money  is  i)aid.  or  a  security  is  delivered  to  an  officer,  other  than 
the  c«uuity  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pay  it  to  the  chamberlain  within  two  days 
after  he  receives  it.     A  bond,  niortjjajfe  or  other  security,  or  a 

ccrtificutQ  ur  transfer  uf  stock,  taken  upoa  the  Invcstmoot  of 
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nKKQfy  paid  Into  court,  ma0t  ^  taken  to  the  eouaty  treasurer  of 
Uie  county  where  th^  IuihI  belonr"^,  in  bin  name  of  oftlce;  or  to 
sach  other  coootj  treatttrer  an  tbe  court  gpeciaUy  direcU. 

Snlwtuice  or  ao  nmeb  of  U  1S48,  cb.  S7T»  %  I  (4  £4ni.  903),  m  prg|)«rl7 
lielimgK  to  this  title,  and  is  not  obKulete ;  uud  the  first  two  tsentenoei*  of 
ttalt  92.  8«#.  alwK  2  K.  H,  lit,  172.  piurt  ft.  ch.  1.  Ut.  2.  H  }7.  1».  and 
M  (3  Eilm.  177  et  neq.)  ;  aim  L.  1H47.  ch.  2ft0.  f  71  U  K  8,.  3tb  (Hi. 
2i»5;  4  Edm.   375).    Am'd,  L.   1908,  ch.   183.    In  eflTect  Sept.  1,   1908. 

I  T44i  r/4w*4«  ^MOH.  1IMM».]  Fva4«|  wkwe  a^d  how  de-> 
9O9lt0d  or  liftYe«tea« 

All  fiindfi  OF  moneys  paid  into  conrt  slwll  be  deposited  in  »ui*l) 
MTingB  bank,  trnnt  compan5%  bank, .  banking  association  or  with 
mtk  oanlcer,  aa  Hhall  be  deaignated  by  the  oomptroller,  na  Hoon  i 
as  rei-eived  by  the  custodian  tb^eof.  Bnt  tiie  money  niuat  he^  ' 
(it^poaited  in  the  county  where  tlie  fund  belonga,  where  it  can 
\»  done  couvoniently  and  safely  and  with  advantage  to  the 
parties  interested. 

L.  1892.  ch.  651.  AmM  by  L.  1909.  ch.  95.  Partlr  repealed  by  L.  1900, 
fh.  10.  8e«  Canmlldatea  Lawn,  tit.  Bauklns  Law.  |  44.  8e«  note  44  ot 
aotes  of  Boanl  of  Statutory  Oooiiolldatloii  at  end  o£  «odi), 

I  747.  rAiu*d,  181KS,  1009.1  Poiver  of  each,  eonrt  to  direct 
imyment  or  relnventineat  of  itn  fianclM. 

Each  court  may  direct  that  money  paid  into  that  court  In  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage  or 
other  security  whicii  represents  propert>'  belonging  to  any  »\iit 
or  party  interested  therein,  may  be  puid  out.  transferred,  in- 
vited or  reinveKted  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
must  be  embodied  in  an  order  or  det^ree  of  said  court,  founded 
upon  proper  and  sutflcient  evidence  satisfac iory  to  the  conrt  that 
Riich  dlapoMtlon  of  tbo  property  is  best  for  the  interests  of  the 
ewuers  thereof  or  parties  interested  therein. 

h.  1892.  ch.  991:  h.   1908.  ch.   189.    IQ  effaet  Sept.   1.  1003, 

I  74S,'  iAm*^  3802,3     AppltoAtlon  of  prececllaip  aeotton* 

The  proTialons  of  the  last  preceding  section  shall  apply  to  all 
coorts  <^  record  of  the  state.  i 

L.  189C.  eb.  981. 

I  748.  [Avi'df  197T.1  Powara  of  certain  aAeera,  tovch'- 
tas  aeonrltioay  eUi. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  talsen  a  bond,  mortgage,  or 
other  security,  or  public  stocic,  representing  money,  paid,  into 
<^>nrt,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  ac(>ount  | 
dtHHl,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given,  pur- 
Kimnt  to  law,  is  vented  with  title  for  the  purposes  of  the  trti.Ht, 
and  may  bring  an  aotlod  upon  or  in  relation  to  the  eam€,  in  his 
official  or  representatiTO  character. 

I  790.  Pv0vlaion    rel»tln0    to    deatlt,    removalf    etCi    of 


^ 


On  the  expiration  of  the  official  termr  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise. 
"II  pnhllr  ato<*k.  bonds,  mortgages,  and-  other  securitiftN  held  b.v 
Utt,  as  prescribed  in  this  title,  vent  in  his  sucvessor  in  ol1if'«i;  «M<1 
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all  money  deposited,  as  prescribed  in  this  title,  in  r  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  mnst 
be  carried  to,  the  account  of  his  successor  in  office. 

2  R.  S.   172,  il  26  aud  27   (2  Edm.  178).  cooHolidated  and  abrUced. 

I  TBI.  [Ani*cl,  1882.]  Fandu  or  property  not  to  be  avr* 
rendered  nvlthont   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production"  of  a  properly  certified  copy  «if  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  'and  eutered,  directing  such 
disposition.  Each  order  must  be  countersigned  by  the  presidiBg 
judge  by  whose  direction  it  is  made. 
-    L.  1892.  ch.  051. 

§  7S2.   [Am*d,  1892,  1909.]    CuHtodian**  bookM  of  acconat. 

Every  officer  ha-f'ini;  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whgiu  received.  tlu»  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  other  proi^erty  received, 
if  any,  aud  each  addition  of  int.^rest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  aud  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

L.  1892,  ch.  651.  Am'd  by  L.  1909.  ch.  03.  Also  partly  repealed  by 
L.  1909,  ch.  10.  See  Consolidated  LawR.  tit.  Hanking  Law.  |  45.  Hee  note 
45  of  notes  of  Board  of  Statutory  CousoUdatlon  at  end  oC  code. 

I  TB3.  [Am'dy   1892.]     Annual  rep(t»rt«  to  consptroller. 

Every  treasurer  or  financial  officer  who  has  In  charge  or  pos- 
session or  under  his  control,  money^  bonds,  sto<*ks,  mortgages, 
or  any  other  securities  or  property  ar  prescribed  lu  this  title, 
must,  once  in.  each  year,  make  a  reix)rt  to  the  comptroller  at 
the  time  and  in  the  form  and  nionner  wTiich  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  prct-eiling 
year  or  from  the  time  of  the  last  report.  This  rei>ort  must  U* 
verified  by  the  oath  of  such  officer,  and  must  be  accompniiii*<l 
by  the  certiflrate  of  the  proper  officer  of  en«.h  mink  or  trust 
company,  stating  the  exact  amount  on  deporit  with  s  icb  corponi- 
tion  to  the  credit  of  each  case  separately.  Such  ofiicei*  or  bank 
or  trust  conifiany  shall  furnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  required. 

L.    1892,   ch.    651. 


.  8  and  9,  L.  181)2,  ch.  051,  do  not  amend  the  Code  of  Civ. 
Proc,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys. 

§  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provi.slons 
of  this  act;  and  he  shall  cause  an  examination  of  the  account? 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  once  iti 
each  year,  and  shall  enforce  the  provisions  thereof. 

§  D.  Whenever  any  sum  of  money,  paid  into  ccmrt,  shall  hflv«. 
remained  in  tf  e  hands  of  any  county  treasurer*  or  of  the  cbam 
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berlain  of  the  city  of  New  York,  for  the  peyiod  of  twenty  yeurs, 
it  shall  be  paid  over  by  such  officer  with  all  accuiiuiliitions  of 
interest  thereon,  after  deducting?  hiH  legal  fees,  to  the  tn':isiirer 
of  the  state  of  Xew  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upou  the  presentation  to  him  of 
the  warrant  of  the  (nmiptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  iisum  upon  the  presentation  to  him  of 
an  order  of  the  <*ourt  made  in  acctirdance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Civil  Procedure  and  \\{fm  due 
notioi>  to  said  comptroller.] 


i  764.  Theae  provialonii  applicable  im  Nevr*York  to  the 
ehanA  berlain* 

Each  provision  of  this  title,  rolatiuf?  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  Xew- York,  with  respect 
tu  money  paid  into  court,  iu  au  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
Kage  or  other  security,  or  public  stock,  represent inj?  moni*y  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 


ii  'i>  ::  pAhri  *-  :»>abjlj".\,  or  cd^ti 


TXTXS  IT. 

Proceedings  upon  the  deAth.or  disabflitj  of  a  party  or  tft* 

transfer  of  liis  interest. 

JM-*.  Ti'    A'*:'.t:   vlw-a  noC  to  ainte. 

"71^.-  fr-rjf^^^T^  q;«c«  tnacfer  of  fateivst.  or  derolstiiai  of  lUhtUty* 

707.  14  :  vi,««  mA^  party  dl««  and  arrloa 

7S#).   I'!  '  'wb^ec  o«w  of  M-rml  parties  dlrs. 

7r/j    7«>»    !<:  :  -wbiMi  pan  of  raoae  af  aetloa 

7«;l,   Wc^A^n  :<>ort  bmij  «f«]«>r  action  atatcd. 

7<2    i$f«(r<liil   <raa«a  eic«frt«U. 

IKi.   l**^*h  of  party  aftec  rerdi^t.  etc. 

744.  A/*. on  for  a  wtvd^  not  to  abate  after  Terdlct«  cte. 

7«5-  V*  T^rdlr-t,  etc.,  can  be  taken  after  a  party'a  deatli. 

7<VS.  DeatJk,  etr.,  of  pablic  offi<>er  or  trustee. 


i  750*  [AnM,   1891.1      Aetlon;  witen  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  eaose  of  aotioa 
nurvivfn  or  coutinueK.  A  special  proceed ing  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
<'wH>iiK  Mirviv»*H  or  rontinue?^.  but  this  provi<^ion  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
a^'t  taken  effect. 

1$.  If^U  eh.  284. 

i  766.  Proceedings  npon  transfer  of  Intereat,  or  deYoln* 
tlo9  of  liability. 

In  caHo  of  a  transfer  of  interest,  or  devolution  of  liability,  thf 
action  may  be  continued,  by  or  against  the  original  party;  unlesi 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  th< 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Vr<tc„  f  121,  the  third  sentence. 


I   7ff7.    rAm*d,  1879,   1891.]    Id.;  Triten  sole  party  dies  anA 
n<»Uon  MurvlvoM. 

In  cnno  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  c>auHe  of  action  survives  or  continues,  the  court  must,  upon 
ji  motion,  allow  or  compel  the  action  to  be  continued,  by  of 
iijfiiiiiHt  his  representative  or  successor  in  interest.  In  case  of 
!ln'  death  of  ft  sole  party  to  a  special  proceeding  after  this  act 
Inkcii  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
MurvivcH  or  continues,  the  court  must,  upon  a  motion,  allow  ol 
compel  siu'h  proceedinjr  to  be  continued  by  or  against  his  repre* 
HfUtfttivf  or  successoi'  in  int»»rest.    This  provision  as  to  a  special 

.1   .  !• 
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proceeding  does  not  applj  where  provision  for  such  continuance 
Las  b«ou  otherwise  maae  by  law. 

Fi.    1^91,  cb.   2K4.      See  2  R.   S.   448,  i  2. 

S    T5S.   [Am'dy   187T.)      I€*|   wken   •Me   •f   seT«V«1    par  tie* 

In  c)ise  of  the  death  of  one  of  two  or  more  plaintifEx.  or  oiip 
of  two  or  more  defendants,  if  the  entire  cnnne  of  action  survives 
lo  or  a;;Miu2«t  the  others,  the  ui'tion  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  41  persou  or  pariy 
jointly  liable  upon  contract  with  others  shall  not  be  dischargcni 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  reprc- 
•enrativ^  of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

3  R.  S.  386.  S  1  (2  Edm.  401). 


$  T59.  Itl.i  ^vrben  part  of  cause  of  action  snrTlves. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  cau'ses  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  snbjeet  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

SatMtitate  for  2  B.  S.  184.  180,  portions  of  Si  108,  100,  115,  117,  120,  and 
12t 


I  r#0.  [Am*d,  1879.]    T^e  same. 

Id  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
inch  a  peraon  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadinvs  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  reqaires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  lil^e  effect  as  if  it  had  been 
t^rought  therein.    Unless  the  court  otherwise  directs,  the  original 
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uctioii  and  the  cross  action  must  be  tried,  and  judgment  rendered 
thcreiu,  as  if  they  were  one  action. 

Id.   (2  Edm.  191). 

I  7«1.  l^h«ii  covrt  may  or4«r  acttom  abateA« 

At  any  timt3  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  aj* 
ir  directs,  and  upon  the  jipi)Iication  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six'  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc..  S  121,  fifth  seutence,  am'd.     See  I  1736. 

i;  7f{2.  Special  canes  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

§  763.  Death  4»f  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  re|)ort,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  i'ourt  must  enter  final  judgment,  in  the  names  of  tJie 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  (  4,  am'd. 

li  764.  rAm*dy  1»04.]  Action  for  a  wronc  not  to  abate  after 
verdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 

reduction   of  his  minor  daughter  does  not  abate  by   his  death, 

but  survives  to  the  mother  of  such  daughter,  who  may  recover 

both  actual  and  exemplary  damages  therein  to  the  same  extent 

\is  though  the  original  party  plaintiff  had  lived.     After  verdict, 

feport  or  decision  in  an  action  to  recover  damages  for  a  i)ersoual 

injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 

^he  subsequent  proceedings  are  the  same  as  in  a  case  where  the 

I'M  use  of  action   survives.     And  in   case   said   verdict,   reimrt  or 

(locision  is  reversed  upon  questions  of  law  only,  said  action  does 

not  abate  by  the  death  of  the  party  against  whom  the  same  was 

rendered. 

L.  1904.  oh.  379.     In  eflfect  Sept.  1,  1904. 

$  765.  No  verdict,  etc.,  can  be  taken  after  a  party**  denth. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
renderfHi  against  him.  In  that  case,  the  verdict,  report,  or  de- 
cision is  absolutely  void. 

2  R,  S.  ^87.  ti  5  (2  Edm.  402),  am'd. 

f  766.  Death,  etc.,  of  public  officer  or  trustee. 

Where  an  action  or  special  proceeding  is  authorized  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  or 
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by  a  receiyer,  or  other  trustee,  appointed  by  Tirtne  of  a  statute, 
hj8  death  or  removal  does  not  abate  the  action  or  special  pro- 
ceeding: but  the  same  may  be  continued  by  his  successor,  who 
ronst.  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

2  B.  8.  388,  S  M;  and  Lw  1832,  cb.  29S.  {  3  (3  Sdm.  874),  consoUdated. 
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Hotions  and  orders  generally. 

Scr.  7»;7.  DeOiiitlon  and  form  of  an  order. 

T(>K.  All  Hpplic-allun   lur  an  urder  Is  a  motion. 
TUU.  Muliona  In  supreme  court;  where  to  be  heard. 

770.  Motions  In  New  York  city. 

771.  In  absence  of  Judxe.  motion  may  b«  transferred  to  another  Judge. 

772.  773,   What  Judges  may   make  orders  out  of  court,    without  notice. 

774.  Review  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

770.  Subseuqent  application  for  order  after  denial,  etc.,  of  prior  application. 

777.  Id.;   as  to  application  for  JudgmenL 

778.  Penally  for  violating  last  two  sections. 

779.  Costs  of  a  motion;  how  collected. 

g  7ii7.  LAiii*d.  lOlly  1012.]    Deflmltion  and  form  of  an  order, 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  ;iu  action  or  special  proceeding,  must  be  in  writmg,  unless  other- 
wise spttcitied  in  the  particular  case.  tSuch  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  tbe  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  w^as  made  in  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  it  is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  proc,  S  400,  am'd.      Am'd  by  L-  1911,  ch.  368;  L.  1912,  chi  «i.   in  effect 

Sept.    1.    I}il2. 

I    7U8.    [Anrd,    ISMH),    1011.]      An   application    for   an    order 
in  a  motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  do- 
fault  in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law,  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  aLso  be  instituted  by  an  affldayit 

174 


c.  »,  t.  0  MOTIONS  AXD  ORDERS.  $  760 

R^Uing  forth  the  matter  which  it  is  roqnii-ed  that  tho  polition 
shall  coutain,  Hcoompanj-iug  a  notice  of  an  application  for  th« 
relief  which  would  properly  be  prayed  for  in  the  petition;  and 
iu  like  nuiuuer  a  proceeding  which  is  i-equiretl  by  tstatiite  to  be 
iu.stituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  iu  the  notice  thereof,  specify  one  or  more 
kinds  of  relief  in   the  alternative  or  otherwise,  and   tlie  adverse 

f tarty  uiui»t,  where  at  least  eijyrht  days'  notice  of  the  motion  «liall 
•f?  jrivoii,  at  least  one  day  prior  to  the  time  at  whieh  the  motion 
i>  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moviii;:: 
pjirty  <-(tpies  of  the  affidavits  and  pai>ers  which  he  expects  to 
read  iu  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  the  time  at  which  the  motion  i«  iiotic^ni  to  be  heard, 
.scTve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
.without  affidavits  or  other  papers  iu  support  thereof,  specif ^nng 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  beard  at  a  subsequent  time  or 
place.  In  either  case  it  liiay  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insuffleiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  te<*hnica!  defects  therein,  or 
because  of  defects  or  insufficiencies  In  the  papers  or  proceedings 
npon  which  it  was  made  or  entered  and  such  defects  or  insuffl- 
riencies  can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  snch  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tiinc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
ahhough  not  specifically  referred  to  in  the  notice  of  nK)tion. 

Id.,  I  401.  BVhd.  1,-  L.  1900,  ch.  147;  L.  1011,  ch.  763,  In  effect  Sept.  1. 
1911. 

S  769.  [An^'dy  1879.]  Motions  in  anpreme  covrt)  "where 
to  be  heard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
he  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 

*Tbe  words,  "  the  motion  must  be  made  In  that  district,"  omitted  by  error 
io  eogrcwBing. 
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by  law  that  a  motion  may  be  made  in  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 

Id.,    §   401,    Bubd.    4,    am'd. 

I   770.   MotloitH  In  New   York  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
mado  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,   subd.  2. 

S  771.  In  absence  of  judge f  motion  may  be  tranaf erred 
to  another  Jndffe. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  l>e  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 

Co.    I'roc,   I  404,   am'd.     See   I   20,   ante. 

i  772.  [Am*«l,  18t>5.]  What  Judffea  may  make  ordera  oat 
ot  court,  -^vlthout  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  sapreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it.  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  f  401,  subd.  3;  and  id.,  fi  324.  cousolidated  and  am'd.  See  ante,  f  241: 
L.    1^00,    cU.    JMO. 

i    77:i.   The   Mnnte. 

The  limitation,  contained  in  the  last  section,  of  the  county 
ju<l>:es  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribod  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

I  774.  [Am*d.  1H77.1  Review  of  order,  made  by  a  Jndse 
of  another  court. 

An  action,  made  by  a  judge  of  a  court,  other  tlian  the  court  iu 
which  the  acti<m  i.s  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.   I'roc,   f   403,   Inst  clause,   ain'd.     Sco  |   32T,  ante. 
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1  775.   rABi*d»    1877.)      IVlften    stay    of    proceedlnvn    not    to 
exceed  t^vrenty  days. 

Au  order  to  stay  proceedluRs  in  an  action,  for  a  longer  lime 
than  twenty  days,  shall  not  be  made  by  a  jud^e,  out  of  court, 
except  to  Ktay  proceedings  under  an  order  or  judf^nient  appealed 
from,  or  where  it  is  made  np«)n  notice  of  the  application,  to  the 
adverse  jmrty,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,   i  401,  subd.  G.     See  Rule  67. 

§  77^  Svbaeqveat  application  for  order  after  denial^ 
etcy  of  prior  applieatlon. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  aiiplication,  in  reference 
to  the  same  matter,  and  in  the  sanii*  stage  of  the  proceedings. 
Khali  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  au  order  granted  Ihere- 
Qpon  must  be  vacated  by  the  jndge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any.  judge 
of  the  court*  upon  proof,  by  affidavit,  of  the  facts. 

2  R.  S.   281.   I  27   (2  Edin.  2ffl, ;  and   Ul.   173.  ff  32.  33  and  34  (2  Bdm. 

f  777.  Id.;  a«  to  application   for  Jndvntent. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
Qpon,  require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

1  778.  Penalty  for  vlolatlav  laiit  two  aectlona. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  R.   S.   281,    f   28. 

I  770.  IAm*d,  1870,  1882  and  1884.]  Conta  of  a  motion? 
how  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,  are  stayed   without   further  direction   of  the  court,   until 
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til*'  iiayiupiit  thereof.  But  thf  udveVHC  parly  luay.  at  Iuh  ejection, 
waive  the  stay  of  pmceediiiKJ^.  Where  the  order  direets  that 
the  costs  of  a  motion  abide  the  event  of  the  atttiou,  or  where 
costs  of  a  motion,  awarded  l»y  an  order,  have  not  Inien  collecteti 
when  tiuai  judgment  is  entered,  they  may  be  taxed  ixa  purt  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adv(»rse  party,  as  the  case  requires.  But  notbiuK  herein  rtm- 
tained  shall  be  so  construed  as  to  rePu^ve  a  party  or  person 
from  punishment  as  for  (*<»ntempt  of  court  f(»r  di^obedienre  to 
an  onior  in  any  rase  when  tlie  remedy  of  enforcement  by  such 
pnu'cedings  now   exist. 

See  Coile  of  Proc..   aa  ain'tl  hi   1870:   L.    ISS4,  ub.   ISI;   |  SSO^i,  post. 
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jiractice  reg^atio2is. 


AjtIcW  1.  i^Der^l  regvUUona  retpecUog  time. 
2.  Pre|erred  and  d«ferr«d  cauaet. 
a.  fterrloe  ot  pamts. 
4.  DtoeoTery  of  SooIm  aii4  P4iB*ni. 

ft.  G«D»iml  ragulatioot  respecting  bonds  tnd  underttklogt. 
6.  Other  matten. 

ARTIOLB    FIRST. 

General  regulations  respecting  time, 

Hn.  780.  Notice  of  motion,   to  be  eight  days. 

.    781.  How    time   enlai^d,   before   Its   expiration. 

782.  Copy  of  stfldarlt  must  be  served. 

783.  Relief,   after  time   bes  expired. 

784.  When  time  caonot   be  extended. 
786.  Qualification  of  last  section. 

786.  Orders  In  certain  actions;  how  published. 

787.  Time  for  publication  of  notice;  how  eompated. 

788.  CBepealed.] 

i  780.  Ifotice  of  Bsotlon,  to  be  elffbt  daya. 

Where  specUi  proYivloB  is  not  otherwise  nwde  by  law,  or  by 
me  fenenu  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
•tber  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
neoessary*  it  mus^  if  personally  served,  be  served  at  least 
eight  dajs  before  the  time  appointed  for  the  hearing;  unless  the 
oonrt  or  a -judge  thereof,  or  a  county  judge  of  the  county  where 
thp  action  is  triable  or  in  which  the  attorney  for  the  applicant 
resides,  npon  an  affidavit  showing  grounds  therefor,  maKes  an 
order  to  show  cause,  why  the  application  should  not  be  granted; 
8nd,  In  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient 

Sse  L.  Itm,  cb.  tld.    §^  slso  Rules  87,  9i. 

I  TBI.  How  time  enlarired,  before  fta  expiration. 

Whera  the  time,  within  which  a  pro.ceeding  in  an  action>  after 
its  commoucement,  must  be  taken,  has  begun  to  ran,  and  has 
not  expired,  H  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  uy  the  court,  or  by  a  judge  authoiriced  to 
make  an  order  Sn  the  action. 

Go.  Pioc.,  part  of  I  405,  am'd. 

i  782.  Copy  of  aflida-rlt  must  be  ser-ved. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disrefirard^d. 

Id. 

i  783.  Relief*  after  time  ha*  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  pood  cause  shown, 
may,  in  its  discretion,  and  upon  such  terms  us  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
f^Je  act,  and  sllow  it  to  be  done;  except  as  otherwise  specially 
I»rworib<»fl  hy  law. 

2S«ib«tUuU  for  part  of  Cki.  Froc,  I  1T4.  __ 
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1  784.  'Wben   tine   cannot  Ve  «xt«n4e€. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time^ 
fixed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  partj 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge, 
cannot  allow  either  of  those  acts  to  oe  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  caae  specified  in  the  next  section. 
See  Co.   Proc.,   {  400. 

9   786.   [Ani*d,   1877.]      <lnaltllcation   of   last   aectton. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  npiieal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentatiTe  of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

S  786.  Ordem  In  certain  actional  how  pmbllaked. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  In  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  In,  must  be  published,  once  in  each  week, 
for  at  least  three  siiccessiye  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legcl  notices  are  required  to  be  published,  and  in  a  newspaper, 
publidhed  in  the  county  where  the  act  is  required  to  be  done. 

2  R.   S.  183.   f  106  (2  Edm.   190). 

I  787.  Time  for  pnbllcatlon  of  notice)  Ito-vir  compnted. 

The  period  of  publication  of  u  legal  notice,  in  an  action  or 
H|)ecial  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  compute<I. 
so  as  to  exclude  the  first  day  of  publication,  and  include  tbe 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  publication. 
Oo.   Proc..  I  425. 

I  788.   (Repealed,  1892.  ch.  677.] 

178 


c.  8,  t.  (5,  a.  2      PRfeFD  AND  DKFERRKl)  C'Al'SES.  H  789-01 

ARTICIiB  SBOOlfD. 

Preferred  and  deferred  eavsee- 

•k.  780.  Preference  of  Gertain  ectlona  hj  the  peop) 
780.  Id.;  of  crlmliua  acttone. 
791.  Id.;   among  cirll  actiona. 
ins.  Id.;  Id  mandamna  or  problbltlen. 
78ft.  Wben  an  order  is  neceaaary. 
7M-6.  (Aepealeu.J 

%  T89.  Preference  of  certain  aetlonM  by  the  people. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
to  reeover  money,  funds,  credits,  or  other  property,  held  or  owiie<i 
by  the  State,  or  held  or  owned,  officially  or  otherwise,  for,  ur 
in  behalf  of,  a  public  or  governmental  interest,  by  a  munidpnl 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  tlie  State,  or  of  a  city,  county,  town,  Tillage, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceived, converted,  or  disposed  of;  or  to  recover  damages,  or  other 
jompensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  abetting  tnereor;  is 
i^Dtitled,  on  the  application  of  the  attorney -general,  to  u  nrefer- 
•nee  over  any  other  business,  at  a  term  or  sitting  of  any  court 
>t  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.  1836,  ch.  48,  I  5. 

S  790.  I€.|  of  erfminal  aetiOBS. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
R  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  nreference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 
and  special  proceedings,  except  as  prescribed  in  the  last  sectiou. 

fce  poet,  U  1S41,  1774. 

I  791.  (Am'd,  1877,  1879,  1882,  1887,  1898,  1899,  1900,  190», 
1906.)     Id.$  amonc  ciTtl  actions. 

Civil  causes  are  entitled  to  preference  among  themselves,  In 
the  trial  or  hearing  thereof,  in  tfie  following  order,  next  after  the 
onuses  specified  in  the  IsHt  section  but  one: 

1.  [An&*d,  1879,  1898,  19041.]  An  act'on  or  special  pror:e«ding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  officers  as  such;  niiere 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
it'j  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
trial  or  argument,  or  the  particular  day  !n  the  term  at  which  he 
vill  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
wid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it.  the  other 
party  may  then  move  the  trial  or  argument:  otherwise  it  shall 
Dot  be  moved  out  of  its  order  at  that  term  except  by  the  special 
order  of  the  court. 

L.  1896.  cb.   136;   L.   190G.  ch.   61.    In  effect  Sept.   1,   1906. 

2.  (Ain»d,  1882,  1898.)  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  pul)lic  health 
•>r  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
« the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
tiet;  where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivision,  has  been  served  by  their  attoruey,  at  the  tiiue  ol 
service  of  the  notice  of  trial  or  argiiinent.  The  proyisions  of  th€ 
last  subdivision,  relating  to  moying  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 

U   1898,   cb.    136.  4n  effei-t  Sept.   1.    1808. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  cither  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Aiiaed,  18U9.]  lu  the  court  of  appeals  or  the  supreme 
'court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislatiye  tiiact- 
ment  unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
I*.  1899.  ch.  S8R.    In  effect  Sept.  1, 1890. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  penaency  of  the  action  pre- 
yeuts  a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  i«ft6,  1899,  1900,  ittoo.]  In  any  court,  an  acticm 
or  special  proceeding.in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
supi)ort  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  decease<l  debtor  where  a  right  of  action  is  giyen  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant: 
an  action  or  special  proceeding  for  the  constroction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  api>eal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  invalid  or  not  entitle<l 
to  probate  as  such,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  exi-cntor. 

L.  1899.  ch.  680;  L.  1000,  cb.  144;  L.  1906.  ch.  6.    In  effect  Sept.  1.  It06. 

6.  fAm'dy  1895.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  affidavit,  to  the  satisfaction  of  the  conrt,  or  a 
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iiHlfe  tb«ro9C;  -tliai  she  liftft  n9  sufllcieot  iQ^and  'ot-&fif|poK-ft8i4e 
fromUie  e«tftte  iB<sQDtro¥en^)  an  ttction  tor  ihe^pftFtilion  ef  real 
property.^  -       - 

7,  IAjn*d#  lftJ5<^]  Att  Actiou  Agaiui^t  a  x'^rpgr^.tion  or  jpiat-»took 
as4U>dfltloQ,  issiuiig  bank  not&fi  or  auy.  luna  qf  paper  credits,  to 
wrguUtu  as  money;  or  by  or^^ainst  a  receivpr.or  such  a  corpora- 
tion or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

S.  (Am'*,  ilito.i  ^n  fiction  «gaJnst  a  eorporatioq,  tourided  upon 
a  note  or  other' ^videpce  of.de1)t  for  the  absolute  payment  of 
BKHM^y.  An  action  upon  an  iindertafcini;  ^[fven  upon  an  appeal  to 
th^  court  of  apiMuiIa  or  to  istray  the  execution  on  an  appeal  to  the 
coBTt  o€  appeara:' 

9.'{Am'4,'  ifiMi^T.)  In  an  aetton  aeainat  a  sheriff,  in  his  official 
ce|ia<!ily,  or  an  actioii  by  a  ahemlf  or  late  sheriif,  t^  recover  for 
a  breach  of  tbe  obligation  of  a  bond  or  bondsk  or  au  iuHtrupient 
OF  inatriftmeutfi  orf  iudeiunity,  or  an  undertaking  or  undertakiu;;** 
»v(tn  to  him  in  bi«  ofilcial  (capacity. 

10.  A  cause  entitled  to  prefenuice.  by  the  general  rules  of  prai- 
tice,  or  by  the  special  order  of  the  court,  in  the  particular  case. 

11,  [Addc4»  l«Oi*.l    In  any  court  an  actipn  for  libel  or  slander. 

L.  1338.  cb .  I3«.    In  dffcct  Sept ,  1 ,  1898 . 

IZ  tA«tfe«,  laso.)  In  the  cdurt  of  appeals,  all  appeals  from 
jQtftrments  of  affirmance  rendered  by  the  appeHate  ditlsi6n  of  the 
tvpreme  court  in  cases  enumcfrated  in  stibdivisloB  two  of  section 
one  hundred  and  utnety-one  of  thiir  act,  where  tho  dedsion  <it 
the  appeilate  dtvision  has  been  unanimous  and  an  appeai  has 
been  tsfcen  or  allowed  aa  in  said  suixlivision  v>'t  said  section 
pixnrided. 

L.  la^  di.  »/ In  elTcct  Sept.  1, 1899. ' 

I's  [Ada«i.  iocKB.l     An  action  for  absolute  divorce  in  which 
an  order  has  been  wade  Krantinp  temporary  alimony. 
U  iaQ2»  ch,»T.    In  effect    Sept.  1,  1002.- 

Where  an  iaane  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questi^ks  of  different  natures,  come  before  the  same  term 
of  ^e  eourl  for  trial  or  hcfaring,  the  preference  given  by  this 
MCtien  aiffectfl  oply  the  order  in  which  the  issues  or  qm^stions 
of  the  same  natnre  are  to  be  disposed  of. 

S  fWI.  iAttt*d,  180IS.]    Id.  I  In  mAndammi  or  prohibition. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued, 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  mav,  in  the  discre- 
tion of  the  coxtrty  or,  where  an  appeal  is  taken  therein  to  the 
conrt  of  appeals,  m  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  laBS,  cb.  9M. 
aeeiSii^'*'  180«f  1896,  1900,  1904.]    Where  an  order  in 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
IS  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
<"arp  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
^tb  or  herore  tbe  notice  of  trial  or  argument.    Such  an  order  is 
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not  appealable,  but  it  may  be  racated  by  the  Judge  or  judges 
holding  the  teirm  at  which  the  preferred  cause  is  noticed  for 
trial  or  hearing,  or  by  such  other  justice,  or  at  such  other  term 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  Bpofial  rules  of  practice.  But  a  preliminary  order  is  not 
requisite,  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced 
within  subdivision  six  thereof  may  be  made  ex  parte,  and  is 
conclusive.  Where  no  order  is  required,  a  claim  for  preference, 
specifying  the  provision  of  law  under  which  the  claim  is  made» 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  duty  of  such  clerk  to  place  such  cause 
in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Krie,  and  the  seventh  judicial  district,  no  action  or 
special  procwding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provi<lod.  but  the  partj*  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  other  time  as  shall .  be  prescribed  by  the  general  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre- 
f erred  cause,  and  if  the  right  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  which 
the  case  is  to  be  tricnl  the  notice  must  be  accompanied  by  an 
affidavit  showing  such  facts.  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  openinsr  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preference  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term  for  which  the  application  is  made,  the  court  or  justice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the  said  cause  shall  then  be  heard:  if  there  be  two  or  moi^p 
causes  so  designated  for  trial  for  the  shme  day,  the  said  causes 
shall  he  heard  in  the  order  of  their  date  of  issue. 

L.    181)5.   ch.   410;   L.   1886,  cb.   140;  L.   1900,   cb.  172;  U  1004,  ch.  173.    !■ 

Rffect  Sopt.  1,   1004. 

f  T»4.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
1796.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  948.] 
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ARTICXB   THIRD. 

Service  of  papers. 

Sec.  T86.   Paper   may   be   nerved   ponKmall}'. 
707.  Other    mode*    of    servic-e. 

798.  Dnuble  time  when  ^erred   through   tho   povt-oflloe. 
70».  When   paper  to  be  nerved  ou  attorney:   when   nervlce  not  reqaired. 
WH».   When  Hervlee  mar   be  ma<le  oii  vlerk.    for  uoii-renldeiu. 
KOI.  Service   through   branch   poiit-offlt'e   in    New   York   vMy,. 
Wl-n.  Service    In    certain    actions    when    name    of    dweanefl    person    1« 

stated  aa  defendant. 
802.  Thia  article  not  applicable  to  service  of  sonuiuHKi  or  certain  other 
proceaa. 


^ 


I  71MI.   [ABi*d,  1888.]     Paper  Vkmy  l^e  ••rvcd  personally. 

A  notice  or  other  paper  in  an  action  may  be  serTed  on  a  party 
or  an  attorney »  either  by  deliTerlng  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  povnds  to  the  double 
cap  ream,  of  seyentecn  by  twenty-ei^ht  inches  in  size,  and  ser- 
vice or  filing  of  papers  printed  or  written  upon  such  paper  with 
SDch  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
:my  ci/il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Co.  Pxoe..  1.406.  am'd;  L.  1888.  ch.  490.  Bee  Bole    19. 

1 191.  [Am*«,  1M7.]    OOmt  modes  of  serriee. 

Where  the  service  is  not  personal,  it  may  be  made  as  followt: 
1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosod  in  a  post-paid  wrapper,  in  (he 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or. 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  ieeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
mme. 

.  2.  Upon  an  attorney,  during  bis  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  diarge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
nod  the  service  is  made  between  six  o* clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
pUce  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
•0 18  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
penoa  of  ssitable  ag«  and  discrotion. 
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-L  TTpoD  a  party,  by  ]taviQ«  the  pap^f^at  hia  residence  withiB 
ti.e  state,  between  six  o'clock  in  the  morninK  and  nine  o'clock  in 
tbe  evening,  with  a  person  of  snitiLble  ^gQ  and  discretion. 

Substitute  for  Co.  Proc.,  Jl  409,  410,  411;  L.  1897,  ch.  40.  In  effect 
SepL  1.  1897.  .  .         _ 

S  708  [AmM.  1«MH»,  1910.1  Time  added  Ttlien  verved 
tlirewrii  the  i»oNt-o|iloe. 

Whore  it  i«  prescribed  !n  this  act,  or  In  tbe  general  rules  of 

prnctice,  that  a  notice  nwist  be  given,  or  a  paper  must  be  served. 

within  a  specified  time,  before  an  n<*i  is  to  be  done;  or  that  the 

ar verse    party    has   a    specified    time,    after    notice    or    service. 

w  thin  which  to  do  an  act;  if  service  is  made  tbfowirh  the  post- 

oflice,   three   days   shall   be   added   to  the  4ime   specified    except 

that  service  of  notice  of  trial  tnaj  be  made,  thyotigh  the   post- 

offlce.  not  less  than  &ixtpen  flays  before  the  day  of  tn'nU  iricind- 

ing  day  of  service. 

Co.  Proc..  S  41?.  tm'fl,  Am'd  by  L,  1009,  cb.  4?3;  L,  X910.  eh.  377.  In 
effect  Bept  1,  1910. 

{  TOO.  ^Vh»n  pitiietr  to  K«  Mervcd  •!%  attorney i  ivh^M 
•ervlce  iii»^   re«i«tred. 

Where  a  pni-ty  bus  cTjiprared,  n  notice  or  other  pai>er.  required 
to  be  served  in  an  action,  must  be  serv(»<l  nnon  hi!>  attorney.  If 
a  defendant  hns  not.  Mpprannl,  sefviee  or  n  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  atrtion,  need  not  be 
made  npon  him.  unless  fie  is  actually  confined  in  jail,  for  want 
of  bail. 

Irt.,    fii   4t4   ornl   417,    couRoJJtJntc<l. 

§  KOO.  li%^heit  iiervle4»  may  be  made  on  clerk,  for  noa* 
renldent. 

W'here  a  party  to  an  action,  who  bus  appeared  In  i>crKon. 
resides  without  the  Rtate,  or  his  residence  cannot,  with  reason- 
able (lilijrencc,  be  ascertained,  and  he  lias  not  desipnatod  an 
a'lldress.  witliin  the  State,  npon  tl>e  precedini?  pai>erf^  service  of 
a  paper  upon  him  may  be  iiMuk^  by  uorviog  it  oq<  tbe  derlr* 

IfL,    I  415. 

I  801.  Service  throuflrh  britnch  DPHt-olQce  In  "Seys-'YotK 
city. 

In  the  city  of  Xew-Tork,  wlicrc  a  paper  Is  served,  or  a  return 
.»s  made,  throu^^h  the  ixwt-oflicc,  the  deposit,  of-  the  pucbaji;e  in 
a  braui-h  post-oflTice  ha.s  the  same  effect,  a^  a  drpoi4t  in  tbe 
penerjil  or  principal  poat-gfllcx?  at  tlliif,  oity. 

§  sot-n.  TAddod,  lOpo.J  Service  In  certuMi  acU««ui  vvlieii 
name    of   decenved    person    t^    ntoted    «»«    drte^idimt.' 

Tn  case  any  action  or  proceeding  shall  be  brought,  founded  «■ 
whole  or  in  part  upon  any  transaction  fH»ow.if»g- mit  of  a  b^wlnffs 
conducted  as  providwl  by  subdivision  three  of  ^etioi^  tirenty 
and  section  twenty-one  of  the  partnership  law.  and  tbe  iuiuh*  <♦{ 
the  decejised  persoi)  is  stated  as  a  defendant,  the  proeew  an|n 
papers  therein  may  be  served  on  ciny  person  or  persons  iiRinif 
such   name   with    like   effect    as   thoujrh   Kucb   ixirsrm  or    uersons 

ba(J  bocu  lutmcd  as  defendant  by  his  or  th^ir  own  f^r^BfotiTtr 
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names,  and  with  the  same  effect  Af  though  all  such  persons 
were  served  with  procesB,  aaU  the  ^dR^^ss  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceeding  shall  .(fil.  a!»gt(i  ox.be  in  imy.  manner  hindered  by 
the  name  of  sucli  d(H;e~used  being  so  used. 

Added  by  L.  1909.  ch.  65.  DeriVatton  —  U  188A.  ch.  5C1.  |  S.  See 
Dote  3  of  uoteti  of  Bo^^nj^  of.  (Statutory  GonsglUUtifn.  at  end  of  voiW. 

I  802.  [Am*d,  IIMNK]  Thlit  artlrsle  not  «ppl1CAl>le  to 
•erviec  of  »iiinntoii»y  or  c^rtftjn   other  proceAS. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
▼k«  iHtA.  Mwaatamn^stf  ^othar  ^Kdt^wif  >o^  j&t-  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  ot  serrice  is 
specially  pi^cribed  tiy  law,  ' 

Id.,  i  4ia  aad  pttrt  of  id..  |  4<M(.-  Aoi'd  by.  t..>  1909,  ch.  66.  I  8.  See 
{M*if  46  of  uotfM  of  Bonn)  of  .8tatotorr  ("oipoUdatioo  at  end  f\f  eod^. 


.f  J  ^ .»  .     .'   itk  .  .  .  r       ■!    t^     >  1 
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ARTICLE   FOURTH. 

(S«j   43   Hull.   95. ) 

Discovery  of  hooks  and  papers. 

Sec.  803.  Court    may    direct    discovorv    of    books,    etc. 

804.  RuleM  to  prescriLH!  tlie  cum'^m,   etc. 

5H5-  *!^V^*""  '**'  diucoTery.   and  onler  tliereui>on. 

8(>fa.  Ord«»r.    wlieu    and   by   whom   vaeatfd. 

807.  Procevdiuga    upon    the   return   of   the   Older. 

S08.  IVnalty  for  diHobiHlieuoe. 

809.  Kirpot    of   paperH.    etc.,    produced. 

1  803.  [Am*d,  1809,  1018.)  Tke  eo«rt  mar  direct  dlMo^^^rr 
of  books,  et  cetera.  ' 

A  court  of  record,  other  than  a  justices'  court  in  a  city,  ha^ 
power  to  compel  a  party  to  au  action  pending  therein,  te  product* 
and  discover,  or  to  give  to  the  other  party,  an  iuBpectiou  and 
copy,  or  permission  to  take  a  copy  or  photograph  of  a  book,  do<ni- 
mcnt,  or  otlier  paper,  or  to  make  discovery  of  any  article  or 
property,  in  his  posscHsion  or  under  his  control,  relating  t"  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  n.  S.  109,  I  21,  conKolIdaloil  wlih  Co.  Pr(H\,  I  .188.  Ain'il  by  U  IW*0. 
ch.  173;  U   1913,  cU.  86.     lu  effect  Sept.   1.   1913. 

}  804.  Rules   to  prescribe  tbe  cases,  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  in  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  preacribea  in 
this  act. 

Id.,   I  22,   am'd.    See   Rulce  14-16. 

9  80S.   Petition  for  discovery,  and  order  thereapom. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    SS   23   and    26.' 

I  806.  Order,  -wben  aad  by  frbom  -vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  ix>ssession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

id..  I  24. 

I  807.  Proceedings  npon  the  retarn  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  ma/ 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
— "ved   for,   as  justice  requires.     Where   either   is   directed,  a 
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referee  may  be  appointed  by  the  order,  to  direct  and  saperin- 
tend  it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
aiimptive,  and,  except  in  proceedings  for  contempt,  conclusive 
evidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Sobfltltate  for  2  R.  S.  200.  %  26.  and  part  of  Co.  Proc,  |  888. 

i  80S«  Penalty  for  aiaobedienoe. 

Where  an  order,  made  ns  prescribed  in  the  last  section,  directs 
a  discoYery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  couri, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
apon  compliance  with  such  other  terms,  as  it  deems  just  to 
Impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection:  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.     Upon  the  final  hearing  of  the  application  to  punish  the 

Earty  in  default,  the  court,  in  a  proper  case,  may  direct  that 
la  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
oat,  and  that  judgment  be  rendered  ^accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interix>8ed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  he  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 
Sntetltute  for  2  R.  8.  200.  §  26.  and  part  of  Co.  Proc.,  f  388. 

i  8O0.   Bflr«et  of  papers*  etc,  produeed. 

A  book,  docnment,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it.  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

2  R.   S.   200.  t  27  (2  Bdm.  206). 
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ARTICLC:  FIFTH. 

Chneral  reguliUionA  reapecting  bonds  and  undertakings^ 

S«'o.   810.  Bon<l»,'undef takings,  etc.,  mnst  be  acknoTrleag<*<l.- 

i\l'  ll^^^y  "*^'<'  '»'t  Join  with  hlM  sureties:  when  one  surety  U  miffirlPiiL 
KIJ.  Lorni    of   bond   or   uudortaklnr;    aflWavlt  of   sur^den;    apivoml   hr 

coart  OP  judfiTC. 
.*<13.  When  soreral  aqretJes  may  iustlfy  eaob  lu  a  smaller  Hum. 
813-a.   Further  protectlou  for  uuaortaklngM  in  certain  vtiHen. 
HI 4.  BoiHis,  etc.,   to  the  people  or  a  public  offlci«r  for  ibe  benefit  of  a 

8uftor. 
815.  BoDdH,  etc.,  not  affected  by  changu  of  parties. 
blG.  Id.;  to  be  filed. 

I   810.    [Ant'd,   1877.]      Bon4ay  nndertalclnsra,   etc.,  mimt   hm 

A  IioikI  or  undertaking,  given  in  mi  a«-ti«»n  or  .sperint  ]in»<*^ed. 
ing,  Jis  i>n»s<rib(»d  in  this  art.  nnist  be  uoknowledged  or  prov<»d, 
and  eertitied.  in  like  niMnner  as  h  deed  t<»  he  re<'orded. 

See    Kul»*    j. 

f  SI  I.  lAiiiM,  ].S}I5.1  Vi%riy  iiecMl  u<it  Join  ^vltli  hU  wttrt^- 
tifH;    wli«»u    one   surety   in    wuttleleut. 

Where  ii  iHHtvision  of  thin  aet  riHiuire.s  a  bund  or  uudertakiu^, 
with  sureties,  to  !>e  given  by.  or  iu  behalf  of,  a  party  or  other 
person,  he  H<H»d  not  join  with  the  sureties  in  the  ox^cution 
thercMif,  unlesM  tiie  i>rovisloii  r<'qii!ri*i«  him  to  exeoute-  the  Mune: 
and  the  execution  thereof  by  one  aiirety  i»  sutttcieut,  uUhongh 
the  word  "sureties,"  jk  nsed,  unleHs  the  provisiou  exprtttslj'  r^ 
qnires  two  or  more  pturetie»;  and  the  execution  of  any  sueli  lH>ud 
or  undertaking;  by  any  ti<leUty  or  j^uret^v  t-onipany  autUorized  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  t<aid  bond  <»r  undertaking  by  two  sureties, 
and  Hueh  eonipany,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  Jaw  of  fidelity  and  .surety 
comranies.  Any  giu»h  company  i»iay  execute  any  such  l>on,i  or 
undertaking  as  surety  by  the  hand  of  its  oflScerK,  or  attorney, 
duly  authorized  th<'reto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  wal  of  fiaid  com- 
pany,  shall   be  fiUnl    with  each   bond   or  undertaking. 

L.    1895.    ch.    510. 

S  812.  TAniM.  1805,  1H&0,  1$I01.1  Form  of  bond  or  uader- 
takincri  nfll«1avlt  of  HnretfeMt  appro vnl  1»y  court  or  Jndflre. 

A  bond  or  undertaking,  executHl  by  a  surety  or.  sureties,  as 
prescribed  in  this  act.  must  where  two  or  more  persou.s  execute 
it,  be  joint  and  several  iu  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre- 
scribed by  law.  it  must  be  acconqianied  with  the  aflidaTit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  re.**ident  of 
and  a  hon.s<»holder  or  a  freeholder  within  the  state,  and  is  worth 
tiie  peiii|i!ty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
tftkiuc,  over  all  the  debts  and  liabilities  which  he  owes  or  has 
ihcu.i'v»'d.    and    exclusive    of   property    exempt   by   law   from   levy 
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adU  sale  under  uu  execution.     A  bund  or  undertaking  given  by  a 
luity  v.ithout  :i  surety  must  be  aocompaniod  by  his  affidavit  to 
the  .sauie  eiiVct.     The  bond  or  undertaking,  except  as  otherwise 
tf:.presjiy  prescribed  by  law,  must  be  approved  by  the  court  he- 
fo»-e  v,*hich  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.     The  approval  must 
be  eudorsad  upon  the  bond  or  undertaking.     The  surety  or  sure- 
tits  or   the  representatives  of  any   surety  or  sureties   up^m   the 
lK>i;d  heretofore  or  hereafter  executed,  of  any  trustee,  oominitteo, 
giiurdinn,    assignee,    receiver,    executor,    administrator    or    oth'.r 
tiduiiury,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  disi-harged  from  liability  as  hereinafter  provided,  and  to  that 
oud  i;iuy  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  cotirt  that  accepted  such  bond  or  to  the  court  of  which  the 
judge   that  accepted  such   bond   was  a  member  or  to  any  judge 
lh»?reof,   praying  to  be  relieved  from  liability  as  such  surety  or 
Nureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  ortier  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give    new    sureties.      Such    notice    of    such    application    may    be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
<-r  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence   within  the   state,   in   which  case  notice  may  be  given 
in  sneh  manner  as  the  court  or  a  judge  thereof  directs.     Fend- 
ing the  hearing  of  such  application  the  court  or  judge  may  re- 
jitniin  such   principal   from  a<'ting  except   to   preserve   the  trust 
(*state  until   further  order.     Upon   the  hearing  of  such  applica- 
tion if  the  principal  does  not  tile  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  onler  requiring  the  principal  to  file  a  new  bond  within 
such  reasonable  time  not  exceeding  five'  days   as   the  court   or 
judge  in  such  order  &Xim.     If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within   the  time  fixed   by   said   order  the  court 
^or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
'principal   to  account  for  all  his  acts  and  proceedings   to  and  iii- 
clnding  th?  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  fr<mi  liability  uptni  the  b:u)d 
fi>r  any  act  or  default  of  the  principal  sn!)sctiucnt  to  the  date  of 
such  decree  or  order.     If  the  principal  fail  so  to  file  such  new 
bciud  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking    the    appointment    of    such    principal    or    removing    him 
nud  requiring   him    to   so   account   and   file   such   ac(H»ni.t   within 
iU'enty  days.     If  the  principal  fail  to  fib  his  account  as  in  this 
Heetion     provided    such    surety    or    sureties,    or    representatives 
thereof,    may   make  and    file  such    account   with   like   force  and 
effect    as    though   made   and   filed   by    such   princl])al.    and   upon 
the  settlement   thereof  credit  shall  be  given  for  all  cunmisaions, 
(*oJ4tK,    disbursements,    and    allowances    to    which    the    principal 
would    be   entitled   were   he   accounting,   and    allowan<'e   shall   be 
made   to  such   surety   or  sureties   or   repre>«entative   for   the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settl-?- 
ment  thereof.     And  after  the  filing  of  an   account  as  required, 
0.'  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa- 
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tives  of  any  such  surety  or  surotifs,  issue  au  order  requirinj?  all 
persons  hiU'rest(?d  in  the  estate  or  trust  funds  to  attend  a.  >«ot- 
tlcitoent  of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  jnd|;o 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  nil 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  tlie  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  componsati  in 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1895,  cb.  511;  L.  1S99.  cli.  720;  L.  1901.  eh.  524.    lu  cffi^ct  &i>t.  1.    190L 

S  813.   [Am*d,  1894.1     When  seTeral  avretleB  mmr  Jaatify 
each  in  a  iimaller  ■am. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  tbe  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  'which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sura.  But  in  that  ca:$e 
a  surety  cannot  justify,  in  a  sum  less  than  live  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contrilmte  to  make  up  the  Hum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  sucli  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  renponsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  businiess  as  .such, 
iu  such  a  manner  as  to  prevent  the  withdrawal  of  such  nioueys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.   1894.  cb.   200. 

§  SlB-a.  FA  elded,  1913.1  Further  protection  for  undertak- 
imiCM  in  certain  eaiieH. 

Where  an  undertaking  has  been  or  shall  bo  given  in  any 
action  or  proceeding  the  court  may  in  its  discretion,  if  justice  so 
reciuires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-examination  of  any  surety  upon  any  such 
undertaking.  Up<ni  such  examination  or  re-examination,  if  jus- 
tice so  requires,  the  court  may  require  a  new  suret;^-  or  anrcHes 
to  be  furnished  or  further  or  other  security  to  be  given  hi  addi- 
tion to  the  security  already  givin.  The  court  may  enforce  such 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proi)er. 

Added  b7  U   1913,  eb.   S5.     In  effect  Sej)t.    1.    1913. 

8  A14.  TAni'd,  1K9S.1  Bond»,  etc.,  to  the  people  or  a  pablte 
ofnoer  for  the  benefit  of  a  Muititr. 

Where  a   bond   or  undertaking  has  been   given,   as  prescribe*! 

by  law,  in  the  course  of  au  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  ofllcer,  for  the  benefit  of  a  party  or  other 
person  interested,  ami  proviRJon  is  not  specially  made  by  law 
ff»r  the  prosecution  thereof:  the  party  or  other  person,  so  iu- 
tc'PestcHl.  may  maintain  an  action  in  his  otvn  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking;; 
u|iou  procuriuic  an  order,  grantini?  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  In  which  the  action  is  or  was 
pending;:  the  city  court  of  thfc  city  of  New-York,  or  a  county 
i«ottrt*  if  the  bond  or  undertakiuic  was  f?iven  in  a  siMH'ial  pro- 
c-eedini;.  pendinf?  before  a  judffe  of  that  court;  or.  in  anv  other 
rase,  by  the  supreme  court.  iS'otice  of  the  application  therefor 
must  be  piven,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

U   ISfW,  rh.  946. 

i  S16.  Boadn,  etc.,  not  alfeeted  1»y  chaiiK^  of  partleii* 

A  TH>ud  or  undertaking,  piven  in  an  action  or  special  proceed- 
injr.  as  prescribed  in  this  act,  continues  In  force,  after  the  sub- 
stitution of  a  new  partj'  in  place  of  an  original  party,  or  any 
otbt'r  change  of  parties;  and  has  thereafter  the  same  force  and 
effef't,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

i  81  e.  Id.;  to  be  llled. 

A  brmd  or  undertaking,  required  to  be  given  by  this  act,  must 
lie  filed  with  the  clerk  of  the  court;  c-ieept  where,  in  a  special 
rasp,  a  different  dispositipn  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.  Pmc..  i  423,  am*d.     Sec  Rule  4. 
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article:  sixth. 

Sec.  817.  Consolidating  cauior   In  same  court. 

818.  Id.;   in  different^  courts. 

810.  Id.;  br  plaintiff. 

820.  Interpleader  by   order  in  certain  cases. 

820-a.  Suit  bj   debtor,   demanding  judgment  of  Interpleader. 

821.  DihmiH8al   of  complaint  for  neglect  to  serve  sunimons. 
81:2.     Id.;  for  neglect   to  proceed,     i 

S2.'J.  Feigned  Issues  alwlished,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  witbfn  ten  days  ftft«r  — ifica 

82.'3.  Papers  in  special  proceedings;  where  to  be  filed. 

826.  Publication,   where  no  newHpaper,  etc.,  In  countjr. 

827.  Special  references   in  certain   cases. 

1  817.  Conaolidatlngr  caoMea  la  Mtm*  court. 

Where  .wo  or  more  actions,  in  favor  of  the  same  plaintiff 
qgrainst  the  same  dcfomhint,  for  oansos  of  act  ion  which  may  be 
joined,  are  pendiDf?  in  the  same  court,  the  court  may,  in  its  dis- 
cretion, by  erder,  consolidate  any  or  all  of  them,  into  one  action. 

2  R.  8.  S83.  S  38  (3  Edm.  308). 

§  818.   Id.)    in    different    coart«. 

Where  one  of  the  actions  is  pending:  in  the  supreme  court,  and 
another  Is  pendinjc:  in  nnollu-r  court,  the  supreme  court  may.  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  coU' 
solidate  it  with  that  in  the  supreme  court. 

Id.,   I  87. 

S  818.   Id. I  by  plaintiff. 

Where  separate  actions  are  commeAced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,   I  88. 

S  820.  [Ain'd«  1894.]  Interpleader  by  order  la  certain 
oaaea. 

A  defenuant  against  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  nJ:  any  time  before  answer,  upon  proof,  by  affi- 
davit, tho/:  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  foT  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  Its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  thai  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  co^ts  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
L.  1894,  cb.  240.    ««•  Banking   l^w,  {  115. 


c  8,  t.  6,  a.  6  OTHER  MATTERS.  §§  820-a-23 

I  ASO-a.  [Added,  IIMIS.]  Salt  by  debtor,  demniidinK  Jadv 
naent  of  interpleiider. 

When  any  sum  of  money  shall  be  duo  and  payablo  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  he  claimed  or  demanded 
by  adverse  claimants  tliereto,  the  debtor  may  briuK  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  furthor 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
npon  affidavits  for  a'n  order  permitting  and  dire<'ting  the  plaint  iff 
to  pay  the  amount  of  the  debt  into  court,  and  tliat  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  nf  iho  debt  as  re- 
quired by  the  order,  be  discharged  from  any  furl  her  liability  to 
any  of  the  defendants  in  snch  action,  and  the  <M>urt,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  <lefendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  <H*der.  upon  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  uixin  the  payment 
into  court  of  the  amount  of  such  d(bt.  and  ci»m plying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  a<'tion  upon 
account  of  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defeu<lants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added,   L.   1908,   ch.    2SB.    In  effect  Sept.    1,   1908. 

I   .S21.   [Aitt*d,   1877.]     Dlnmliinal   of  complaint    for   neglect 
to  ser^'e   munmona. 

Where,  in  an  action  against  two  or  more  defendants,  the  plain' 
tiff  unreasonably^  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  c<unplete  determination 
of  the  controversy  cannot  be  had.  the  court  may,  in  its  discretion, 
npon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  di-smiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly.  - 

Substitute  for  Co.    Ppoc.,    part  of   |   274. 

f  822.  [Ain*d,  1870.]  Id.|  for  ncKlect  to  iiroc«»ed. 
Where^  the  plaintiff  unreasonably  negle<ts  to  proce<'d  in  the  ac- 
tion a;?ainst  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  mav  in  its 
discretion,  upon  the  applicaticm  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
jndgmcnt  accordingly. 

Id.     See   Rnle  Sf). 

I    823.   Felirned     lanaeN     nbollMlied,     mid     ordi  r     for     trini 
nnbati  tilted. 

Feigned  issues  have  been  abolished.  Tn  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 

io:t 
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4.  Upon  a  party,  by  kaviBf  the  puper-at  hi«3  residence  within 

ti.p  state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 

the  ereuing,  with  a  peraoo  of  snitiLble  ^ge  and  discretion. 

5«t]bsti(tTte  for  Co.  Proc.,  S|  409»  410,  411;  L.  1897.  ch.  40.  In  effect 
SepL  1,  189T. 

§   7flH     [AntNI.     1000,     1910.}       Ttme    added    when     served 
tl^rewrif  4lfte  i»oNt-i»|ilce. 

Where  it  !s  prescribed  in  this  net,  or  In  the  general  rnles  of 
prnctice,  that  a  notice  must  be  given,  or  a  paper  roust  be  served, 
within  a  specified  time,  before  an  apt  is  to  bo  done;  or  that  the 
adverse  party  haiv  n  speeitisd  titae.  after  Botict*  or  service, 
w  thin  which  to  do  an  act:  if  service  is  made  throwirh  the  post- 
oflice,  three  daj'S  shail  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  piay  be  made,  through  the  post- 
ofllce.  not  less  than  ^ixtpep  days  before  the  day  of  trinl,  iridnd- 
inp  day  of  service. 
Co.  Proc.,  s  41?.  tm'fl,    Am'd  by  L.  1009.  cb.  433;  t,  xoia.  ch.  577,   in 

effect  Sept  1,  1910. 

I  TflA.  IVhen  i»te{ieir  to  1»e  served  on  nttwriteyt  'n'hen 
•«rTlve  itof  re«i«|red. 

Where  n  party  has  njpppared,  a  notice  or  other  pnpor,  required 
to  be  served  in  an  action,  must  i)c  scrvetl  npon  his  attorney.  If 
a  defendant  has  not  nppcnnHi.  scnicc  or  a  notice  or  otlior 
paper,  in  the  orrHnnry  pmcceding^  in  the  action,  need  not  be 
made  npon  him.  nidcss  fic  is  a<*tnaHy  confined  in  jail,  for  want 
of  bail. 

M,.    SI   414   8n<1   417,   C9U«f»IJtIfttc<l. 

S  800.  mrheM  nervlo^  iu«y  be  nt«de  on  eterk,  for  noii« 
reitldeiit. 

Where  a  party  to  aji  action,  wjio  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  rcasou- 
ai>le  dili^rencc.  Ik*  ascertained,  and  lie  has  not  desipnatcHl  an 
a'ildress,  within  tlie  State,  upon  tlie  preceding  papers,  «erviee  of 
a  paper  )ipon  him  may  be  in«4f^  by  serTUiK  it  oq'  tlie  cleric. 

Id,.  S  415. 

9  801.  Service  through  brancli  i}i»st-ofDee  in  New-York 
city. 

In  the  city  of  Xew-Xork,  where  a  paper  U  served,  or  a  return 
.'s  made,  throufjh  the  post-office,  the  deposit  of-  tiie.  packa^ws  iu 
a  brandi  post-oflice  has  the  same  effect,  a^  a  drpOiUt  in  the 
general  or  principal  post-ufflce  of  tlwt  eity. 

8  801-n.  [Added,  3000.]  Sjervlce  in  certJ^l^i  actlonji  nJien 
name    of   deeenned    person    !«    ntfitcd    am    d^ff^ndnnt' 

In  en  so  any  action  or  proceeding  shall  be  brought,  foundei^  in 
whole  or  in  part  upon  any  transa^tioji  f^rowif^ff  o«t  of  a  *Htslnefi!s 
conducted  as  pi-Qvidod  Kv  sulwlivisiiou  three  of  ncHion  twenty 
find  section  twenty-one  of  the  i>artuership  law,  and  the  iiaum  <i 
the  decea«<ed  pt^rson  is  j>tated  as  a  defendant,  the  process  anid 
papers  therein  may  l>c  served  on  any  person  or  per«ons  iisjiig 
such  name  with  like  effect  as  thoujrh  auch  ja^rsan  or  norsows 
bad  bcctt  uapied  a,s  defendant  by  his  gir  their  owft  respfotiv^ 
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ARTICXB   THIRD. 

Service  of  papers. 

Sec.  796.  Pai)er  may   be   nerTetl   persanally. 
707.  Other    mode»    of    servioe. 

70K.  IXouble  time  when  served   through  the  po8t*ofBce. 
799.  When   paper  to  be  Herved  ou  attorney :   when   HerTice  not  required, 
imo.  When  Mervive  niar  be  made  ou  clerk,    for  non-reMideiii. 

801.  Service    through   branch    post-office    In    New   York   city. 

^Ul-a.  Service    In    certain    actions    when    name    of    de<'oa»e<l    person    i« 
Htated  aH  defendant. 

802.  Thin  article  not  applicable  to  serTice  of  aummous  or  certain  other 

procetn. 

9  7SM.   [Am'd,  1888.]     Paper  nkmy  be  served  personallr. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  persona ily,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  in»prlnted  by  type-writer,  such  paper  shnll  be 
of  linen  quality,  equal  in  weight  to  sixteen  poinds  to  the  double 
cap  ream,  of  seventeen  by  twenty-ei^ht  inches  in  size,  and  ser- 
vice or  filing  of  papers  printed  or  written  upon  such  paper  with 
sach  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
.iny  ciril  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required,  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  ou  the  edge  of 
the  greatest  length. 

0>.  Proe..  1.408.  am'd;  L.  1888.  ch.  490.  B—  Bote    19. 

f  797.  CAm*d,  1897.]    Other  modes  of  serrlee. 

Where  the  service  is  not  personal,  it  may  be  made  as  follows: 
1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  ieeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 


2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  diarge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  oVIock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  hi*  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
10  at  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
penoa  of  ■nitable  age  and  ditcretloiL 
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ARTICLES   FOURTH. 

(S«.   43   Hun.    9:,.) 

Diacovery  of  hooks  and  papers, 

^^'  ??.^-  9,**M'*    °**^    direct    discovery    of    bo*>k.s.    etc 

S^-  5"*."^   ^^  prewrilx;  the  eawH.   etc. 

2i.5*  .vV'***"  f"*"  J*»*-«v«ry.   and  onler  thereupon. 

wi.r'  U'""*^'".    wl»eu   and   by   whom   vacated. 

»07.  Proceedlugv    upon    the    return   of    the   order. 

S08.  IVualty  for  dluobedlc-nc-e. 

8<»9.  Effect   of   pai)erH.    etc.,    produced. 

A  court  of  record,  other  than  a  justices'  court  in  a  city  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  diKcovcr,  or  to  give  to  the  other  party,  an  inspeeYion  and 
<opy.  or  permission  to  take  a  copy  or  photograph  of  a  book,  docu- 
ment, or  other  paper,  or  to  make  discovery  of  any  article  or 
proi)<Tty,  in  his  ponsession  or  under  his  coiUroI.  rehiting  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

.  ^  II:  '**•   *^^'  *  21,  conHoIldiittvl  with  Co.  Proc..   s  ;j,SH      AniM  hv  I     innn 
ch.   17.1;  U  1013,  ch.  80.     In  effect  Sept.   1.  1913.   *  *      *   *     ^• 

i  804.  Rules   to  prescribe  tbe  iMtaes,  eto. 

The  general  rules  of  practice  must  prescribe  the  cases  in  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribed  in 
this  act. 

Id.,   I  22,   am'd.    See   Rules  14-16. 

S  80S.  Petition  for  dlscoverrf  «nd  order  tliereiipon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  tlie  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    §1   23   and    26.' 

i  806.  Order,  wben  And  by  wbom  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
compiled  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id.,  i  24. 

i  807.  Proceedings  upon  tbe  retnrn  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prayed   for,   as   justice   requires.     Where   either   is   directed,   a 
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referee  may  be  appointed  by  the  order,  to  direct  and  superin- 
tend it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
Bumptive,  and,  except  in  procec^ingrs  for  contempt,  conclusive 
eyidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Sabatltute  for  2  R.  S.  200,  I  28.  and  i>art  of  Co.  Proc,  |  888. 

i  808.   Penalty  for  dlaobedlence. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  nfiidnYit,  that  the  adverse  party 
has  failed  to  obey  it,  and  ui)on  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  tne  court  fixes,  and 
open  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
party  in  default,  the  court,  in  a  proper  case,  may  direct  that 
his  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  mny 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  !nteri>o8ed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  tlie  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  mny  also  direct  that  the 
book,  document,  or  other  paper,  he  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 

Sntwtitiite  for  2  R.  S.  200.  {  26,  and  part  of  Co.  Proc..  |  388. 

1  809.  Bifeet  of  iMtpera«  cte.*  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
nsed  by  the  party  requiring  it.  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

2  R.  S.   200.  I  27  (2  Bdm.  208). 
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ARTICLE  FirTH. 

Chntral  regukUiona  reaped  ing  honda  and  undertakings, 

S«\  810.  BondM, "  undertakings,  etc.,  mast  be  acknowied^w!. 

SI  I.   Tarty  need  not  Join  with  bis  sureties;  when  one  suwty  Is  MiiiSeient. 
HV2,  Form    of   bond   or   uudertfiklnr;    aflSdavlt   of   Huretlex;    apimival   by 

eourt  or  Jndgp. 
M.l.   When  several  suretli's  nuiy  Justify  eaob  In  a  smaller  Hum. 
S13-a.  Further  protection  for  undertakings  in  certain  casen. 
SI 4.  Komls,   etc.,    to  the  {K.'ople  or  a  public  officer  for  the  benefit  of  a 

Bultor. 
HI 5.  BondH,  etc.,  not  affected  by  cliange  Qf  parties. 
81G.  Id. ;  to  be  filed. 

I  810t.  fAni'd,  1877.]  Bonds,  nndertakfiiKs,  etc»,  ivm»t  hm 
Acknowleiljved. 

A  )n)ij<1  or  inxiertakiiit?,  i^iveii  'v\  an  action  or  spe<Mal  |iro<»HM» 
hij^.  as  i)n*s«'rib(>d  in  tliis  a<l,  nnist  be  u<*knowleilge<l  or  provKl, 
ami  <*»rtitit*il,  in  like  mauntT  as  a  deed  to  he  ivconled. 

See    Ruh*    j. 

I  Sil.  lAoiM,  1S»5.1  l>Hrt>'  ii«*eil  not  J«ftln  ^vltli  liln  Hure- 
ti«*M;    when    «»ne    surety    Is    suttleieut. 

Where  a  piHivision  of  thiH  a<-t  rtniiiires  ii  bond  or  uudei'takiug^ 
with  sureties,  to  Ive  kUvw  ]»y.  or  in  behalf  of.  fi  party  or  other 
person,  he  nei»d  not  join  with  the  sureties  in  the  exeoutiun 
thereof,  nnh'sH  tlie  proviHlon  iH'quireH  him  to  exooutt^  the  same; 
and  the  e.Keention  thereof  by  one  surety  ih  uufUcie^iit,  ulthuugh 
the  word  **  sureties."  iK  \ised,  unleHM  the  provision  expressly  rt^ 
qnires  two  ««•  more  suretieK:  and  the  execution  of  any  sueli  bond 
or  undertakiiur  by  any  lidelity  or  t^uret^-  company  aulUoristed  by 
the  hiws  of  this  State  to  transnet  business,  shall  1)0  equivaU»nt 
to  tlie  execution  of  «4Mkl  bond  or  undertaking  by  two  .sureties, 
and  Hiu'h  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  exe«.*uie  any  kucU  boiul  or 
undertaking  as  surety  by  the  hand  of  its  otlicerB,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  whicb  resolution,  under  the  meal  of  feaid  com- 
pany,  shall   be  tile<l    with   eaeh   bond   or   undertaking. 

L.    180.'.    ch.    RIO. 

{  812.  fAnril,  180.%.  1809,  1001.1  Form  of  bond  or  under- 
takinvt   nitldavit   of  Mureties;  approvnl   liy  conrt   or  Jndniret 

A  bond  or  undertaking,  executed  by  a  surety  or.  sureties,  as 
prescribed  in  this  act.  must  where  two  or  more  persons  exinnite 
it,  be  joint  and  several  in  form;  and,  excejjt  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  exjiressly  pre- 
s<Tibed  by  law,  it  must  be  accompanie«l  with  the  atfidavit  of  each 
.surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
an<l  a  hous(»holder  or  a  freeholder  within  the  state,  and  is  worth 
the  peimlty  of  the  V»ond.  or  twice  the  sum  spe<-ified  in  the  under- 
tftkiiid:.'>over  all  tlie  debts  and  liabilities  which  he  owes  or  has 
incurfiMl.    and    exclusive    of    property    exempt    by   law   from   levy 
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Aud  ^$ale  undur  uu  execution.  A  bond  or  undertaking  given  by  a 
p.aty  without  a  surety  must  be  accomiiauied  by  bis  affidavit  to 
the  same  eliVct.  The  bond  or  undertaking,  except  as  otherwise 
e-pre.s.ily  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
tiiH  or  the  representatives  of  any  surety  or  sureties  up;>n  the 
b.>;:d  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
giuu'diau,  assignee,  receiver,  executor,  administrator  or  othir 
hdu(:ary,  .shall  be  entitled  a.s  a  matter  of  right  to  be,  and  shall 
be,  dis;-harged  from  liability  as  hereinafter  provided,  and  to  that 
cn<l  i;i:iy  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
.sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  heremafter 
provided  for  and  that  such  principal  be  riHiuired  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  thau  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
nr  a  judge  thereof*  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  tile  a  new  bcuid  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  order  requiring  the  principal  to  file  a  new  bond  within 
sui*h  reasonable  time  not  exceeding  five"  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
*  principal  to  account  for  all  his  acts  ami  proctH'dings  to  and  in- 
cluding th?  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  b;)nd 
for  any  act  or  default  of  the  principal  Rubscijuent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  rei::oving  him 
and  requiring  him  to  si»  account  and  file  such  ac;M)TU-t  witliin 
twenty  days.  If  the  princiiial  fail  to  fil'j  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  repn'sentatives 
thereof,  may  make  and  file  su<'h  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  ujiou 
the  settlement  thereof  credit  shall  be  given  for  all  ommissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  yr  repre,sentative  for  the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
o.'  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa- 
7  189 
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tives  of  aiiy  sui'h  siirt*ty  or  siuntu's,  issue  an  order  requiring  all 
pefBOUH  interested  in  the  estate  or  trust  funds  to  attend  a  jM»t- 
ilt^eut  of  such  aceount  ut  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  auy  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  ami  liabilities  of  all 
parties  to  the  pro<*eedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  sui)renie  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensati  >n 
that  has  been  paid  for  the  unexpired  porti<m  of  such  suretyship. 
L.  1»3,  ch.  511;  !•.  189ft,  ch.  72«;  L.  1901,  cb.  524.    In  tffict  Si  pt.  1,  1901. 

I  913.  [Am*d,  1894.1  WU^n  Meveral  ■oretiea  aiay  Jsuitlffr 
each  in  a  Mntnller  ■am. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  re<iulred  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  Hut  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  ])y  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  Is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  tnist  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  he  held  responsible,  with  a 
safe-deposit  company  nuthorized  by  law  to  do  businiess  as  such, 
iu  such  a  manner  as  to  prevent  the  withdrawal  of  such  moueya 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.   1894,  ch.   200. 

S  81S-a.  TAddea,  19i:t.]  Farther  protection  for  nndertak- 
InH^fi  in  certain  eaineM. 

Where  an  undertaking  has  been  or  .shall  be  given  in  any 
action  or  proceeding  the  court  may  in  its  discretion,  If  justice  so 
re(jnires,  onler  further  or  other  security  to  be  given  in  addition 
to  such  security.  Upon  cause  shown  the  court  may  i>ermit  an 
examination  or  re-exannnatit>n  of  any  surety  upon  any  such 
undf^rtaking.  Up<m  such  examination  or  re-examinntion.  if  jus- 
tice so  recjuires,  the  <'ourt  may  re(|uire  a  new  suretv  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  given.  '^^Phe  court  may  enforce  sucli 
order  by  any  disposition  of  the  action  or  proceeding  that  niay  be 
proi^r. 

AddeU  by  U  1913,  ch.  S5.     In  effect  Stpt.   1.   191.?. 

f  914.  rAm'd,  1N96.1  Bonds,  etc.,  to  the  fieople  or  a  pnblle 
oflloer  for  the  benelit  of  a  Miiltor. 

Where  a   bond   or  undertaking  has  been   given,   as   prescribed 

by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  ofllcpr,  for  the  benefit  of  a  party  or  other 
p<'rson  interested,  ami  provision  in  not  specially  made  by  law 
ftir  the  prosecution  thereof;  the  party  or  other  perHOti,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  for  a  broach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
uiN)n  procuriuf^  an  order,  ^antiuj;  him  leave  ho  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pending?:  the  city  court  of  th4  city  of  New-York,  or  a  county 
L'oiirt,  if  the  bond  or  undertaking  was  given  in  a  si^ecial  pro- 
c<»eding,  pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  IS'otice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

U  1805,  eh.  946. 

S  816.  Bondii,  e<c.,  not  Affected  by  chanfre  of  pttrtiom. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
olhcT  change  of  parties;  and  has  thereafter  the  name  fon-o  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  chauj^e  of 
parties. 

I  8t0.  Id.;  to  be  llled. 

A  bond  or  undertaking,  required  to  be  given  by  this  act.  must 
be  filed  with  the  clerk  of  tlie  court;  except  when*,  in  a  special 
rase,  fl  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.  Proc.,  i  423,  am'd.     See  Rule  4. 
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ARTICLE    SIXTH. 

flee.  617.  Conaolldatinff  caiiBcs   In  same  court. 

818.  Id.;   in  difforoiit<  courts. 

810.  Id.;  by  plaintiff. 

820.  Interpleader  by   order  in  certain  cases. 
820-a.  Suit  by  debtor,    demanding  Judgment  of  interpleader. 

821.  I)lhmi88al  of  i*<imp1alnt   for  neglcH't  to  serve  summons. 

81:2.  Id.;  for  neglect  to  proceed.    % 

S2.'J.  Feigned  issues  alMliRhcd,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  within  ten  days  aftsr  ■•rrle*. 

825.  I'apers  in  special   proceedings;  where  to  be  filed. 

826.  I'ubllcation,  where  no  newspaper,  etc.,  in  county. 

827.  Special  references   lu  certain  cases. 

i  817.  Connolldatlnv  c»iise«  In  Mime  court. 

Whero  .wo  or  more  action.s,  in  favor  of  the  same  plaintiff 
tiyainst  the  same  cJefendant,  for  canHcs  of  aolion  wliich  may  be 
joine<i,  are  pending?  in  tlio  same  court,  tlie  court  may,  in  its  dis- 
cretion, by  erder,  oonsoli<late  any  or  all  of  them,  into  one  action. 

2  R.  8.  883.  S  38  (2  R<lm.  398). 

I  818.   Id.{   In    different    coartM. 

Where  one  of  the  nctlons  is  pending;  in  the  supreme  court,  and 
another  is  pendinjc:  in  nnothor  court,  the  supreme  court  may.  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,   I  S7. 

I  818.   Id.!  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  auy  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  6  88. 

S    820.   [Am*d«    1884.]      Interpleader    by    order    In    certain 


A  defenuant  tigainst  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  tii:  any  time  before  answer,  upon  proof,  by  affi- 
davit, ths-^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  \o  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  Its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
U  1894,  cb.  240.    €m  Banking   L4iw,  f  115. 
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I  Hao-a.  [AddeA,  tfMIH.]  Salt  by  debtor,  demitndinv  JadK" 
luent  of  interpleader. 

When  any  snui  of  monej'  shall  Imj  du<»  and  payable  under  or 
on  account  «f  a  contract,  and  the  whole,  or  any  part  thereof, 
exceodinK  fifty  dollars  in  amount,  shall  he  claimed  or  dcmnnded 
by  adverse  claimants  thereto,  the  delitor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  ami  of  the  parties,  denmndinp 
judgment  of  interpleader,  and  that  the  debtor  he  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  V>e  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  a<'ti(»n.  When  service  c>f 
the  summons  and  complaint  shall  have  been  made  uijon  all  such 
claimants,  the  plaintiff  may  make  applicatioit,  by  petition  or 
upon  affidavits  for  an  order  permitting  and  direi-tinj:  the  plsiintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  coin*t  of  the  amount  of  the  dobt  as  re- 
quired by  the  order,  be  discharged  froui  any  furth<»r  liiibility  to 
any  of  the  defendants  in  such  action,  and  the  <'o!n*t,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  rtMiuire, 
of  the  facts  allejred  in  the  coui|>Inint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  advers(»ly  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  then'of 
is  not  in  dispute  may  make  su<-h  an  order,  upon  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  ui>on  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying,'  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  disihar^ed  from  any 
further  liability  to  any  of  the  defendants  in  said  action  uj>on 
account  of  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
five,  nnd  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added.   U    1908,   ch.     280.    In  effoct   Sept.    1.   1908. 

S  821.  [Am*d,  1877.1  DlnmtsMal  of  complaint  for  nesrlect 
to   serve   ■ammonii. 

Where,  in  an  action  asainst  two  or  more  defcMdants,  the  plain' 
tiff  unreasonably^  neglects  to  serv<»  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had.  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  apninst  him,  and  render  judg- 
ment accordlnjrly.  - 

SnlMtltate  for  Co.    Proo.,   part  of   |   274. 

S  822.  [Ain*d,  18T9.1  Id.;  for  neRlect  to  proceed. 
Where^  the  plaintiff  nnreasrjnably  negUn'ts  to  proei'ed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  ajjainst 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Id.    fiee  Rnip  36. 

f  823.  Pelflrned  imineM  nbollNlted.  nnd  order  for  trial 
■nbstitnted. 

Feigned  issues  have  been  alK)lishcd.  In  a  «';ise  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arisiiiir  upon  the  pleadinits.  or  where  b  ciuestion  of  fact,  not  in 

issue  upon  tho  pleadini^s,  -is  to  1k»  iri(-\<,  nn  tMu^r  ror  ine  Tfi«i 
thorf*of  liy  n  jnry  may  be  mucle,  statinp,  distinctly  and  plainly, 
ll»o  qnrt^tionK  of  foot  to  be  tried.  Such  an  order  is  tho  only  p  »' 
thority  necoKsary  for  the  tfial. 

Co.   Vntc,   S  72.     Sf'o  Rule  31. 

K  824.  Snmmonn  and  iileadinflr*,  to  be  flloA  within  ten 
(!ayii   afttT   iiervloc. 

The  pnnimons,  and  enrh  pleading  in  nn  acfiou,  must  be  filed 
Willi  the  flerk,  by  tho  party  in  who?<e  behalf  it  is  served,  within 
ten  days  after  the  Borviee  thereof.  If  the  party  fails  Ro  to  file  it, 
tile  ndverwe  party,  on  proof  rif  the  failure,  is  entitled,  without 
I'olire,  to  an  order  from  a  jndjre.  that  it  be  filed  within  a  time 
spcoitied  in  the  order,  or  be  deemed  abandoned. 

hi,    t    410. 

$   k:£5.   Paiicrs  in  Hiieolnl  iiropcedlnfr«i;  T«'taerc  to  bo  filed. 

A  return  or  other  paf>er  in  a  special  proeeedinp.  where  no 
other  disposition  tliereof  iv  ju'eseribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  elerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  jud^e  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supretne  court,  with  the  clerk  of  a  county  desipnated 
by  the  justice;  or.  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
L.   1W7,  rh.  470,   {  20,  nm'd. 

S  «2B.  [AniM,  1.S7T.]  Pnbllcntlon,  trhere  no  ncw«pni>er, 
etc..  In  connty. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  news[)ai)er  pul)lishe<l  in  a  connty.  and  no  news- 
paper is  published  therein,  or  to  bo  published  oftener  than  any 
newBpnper  Is  resrularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
prorision  is  otherwise  made  by  law. 

2   n.   S.   552,   S   10. 

S  827.   [AmM,   1H77.]    Spceinl   reforcncen  In  certain  ca«eii. 

Where  a  provision  of  this  lut  authorizes  the  court  to  approve 
i^n  und(>rtakinp.  or  the  sureties  thereto;  or  to  jnake  nn  examina- 
finu  or  inquiry:  or  to  ai)point  an  ajipraiser,  rwciver,  or  truster; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  r^lst  <lay  of  December,  1SK5,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  (hancery,  a  court  haviuK  au- 
t'lority  to  act  thercMipon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
pr)ss('ss(«d  by  the  clerk,  or  the  master  in  chancery,  except  where 
it   is  otherwise  specially   prescribed   by  law. 

Modelled  upon  first  sentence  of  L.   1S47,  ch.  230,   i  77. 
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CHAPTER  IX. 
Eyidence. 

TITliS    I.--€toB«rAl  Bw«l»tlOB8  rMp»otl«ir  StMmm,  and  tht  CompttoMf 
•kA  node  of  Kxamiaallon  of  %  WltatM. 

TIf  LB  IL.-'ComMniBf  tkt  AtUaAane*  and  TetttaOBy  of  a  WUb«m. 

TITLE  III —  Depositions. 

TITLE  IT.— DoosmeatNTf  Sridomee. 

TITLE    Y.«*MlMelUBOov8Frofiilo«fc 

TITLE  I. 

General  regulations  respecting  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  Competency  of  a  wltno«i»;  {«Ti(1enr«>  In  particular  cases. 
2.  AdinlnlMtratioo  of  an  oath  or  aftlriiiaUou. 

ARTICLK   FIRST. 

Competency  of  a  witness;  oHdence  in  particular  cases, 

SfC.   828.  No  wltnesa  to  be  excluded  by  reaBon  of  interetit,   etc. 

.S2U.  WliHu  iMrty,  etc,  cannot  be  I'xaniiiml. 

«3M.  T«*KtIniony  of  imrty  or  wltneuH  Hlm^e  «leci«ofHHl  <.i-  Insane  or  irho, 
bf»lnK  a  nonresident,  buK  Ucpartcd  fnuu  ibe  state,  togetber  wiib 
all  exhibltn  or  dcH^nrntnitH  proved  diirlug  sucb  testlinonv. 

K81.  When  husband  and  wife  not  competent  wltnesMen.     Wlien  c<>nji)etent 

S32.  Conviction  for  crime  not  to  exclnde  witness ;  bow  conviction  proved! 

Ki'S.  ClerK3'm«»n,  etc.,  not  to  diHclose  confessionn. 

834.  Phytiiclans  D«)t  to  dtsologe  profeHsbmal  Infnrniatlon. 

835.  Attorneys  and  counHclIorH  n<»t  to  disclos4>  (•«)mrauuicatlonH. 
8:t6.   ApplJcation  of  the  UlKt  tbree  aeetbhiH. 

837.  When  witnetui  not  exoutied  fn»in  testifylne. 
858.   Rvldenc*'  of  party  in»y  b«»  re!iurted, 
8HI».  Adiniwiion  by  member  of  cori)orutl«»n. 

840.  Seal,  preNnmptlTe  evbU'ni^e  of  consld<Tntlon. 

841.  PreKmnptlott  of  death  In  certain  cosch. 

84 la.  Testimony  of  surveyor  and  proof  of  Ktaiidard  of  mi«8iireineBt. 
847  b.  Trtnl  And  biird^^n  of  proof  of  contributory  uesliscucd. 
841b.  RecitalH  as  to  heirship  In  deeds. 

I  828.   No  wttnevfi   to   be  exolnded  liy  reniion  of  Interest, 
etc. 

Except  as  otherwise  spocially  proscribed  in  this  lifle,  a  person 
shall  not  be  exelmled  or  excused  from  being  a  witness,  l).v  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  si»ccial  proceed- 
ing: or  because  he  or  she  is  a  party  lliereto;  or  tlie  huslKind  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  Ixdialf  an  a<'tion 
or  special  proceediufr  is  brouirht,  prosecuted,  opposed,  or  der*^n<led, 

Co.  Proc.   S  398;  and  L.  1Sf,7,  cb.   8S7.   S   1. 

I  829.    [Am'd,    1881.1       When    party,    etc.,    ennnot    be    ex- 
amined. 


person     u<mTCJ!»     unij    iiii.irLvni-     «.»«      mii«;.      kt^      tiossijs  "»*■"'••  ••    "»      ^'i  nv »  »i  i.^^i, 

.shall  not  Iw  examined  an  a  witness,  in  his  own  l)ehalf  or  interest, 
or  in  behalf  of  the  party  succeedinK  to  liis  title  or  interest,  against 
the  executor,  adniiniatrator  or  survivor  of  n  deceased  person,  or 
the  committee  of  a  liniatit,  or  a  per.sr>n  deriving  his  title  or  inter- 
est from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
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siffiiment  or  otherwise;  eoiicerniiij?  a  iH-rsoiial  truiiHaction  or  com- 
numication  betwt'iMi  the  witiu»Hs  and  the  deceased  person  or  luna- 
tic; except  where  the  executor,  administrator,  survivor,  commit- 
tee, or  person  so  deriving  tiih^  or  interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interc»sted  for  the  pur- 
poses of  this  section  by  reaiion  of  beinp  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Substitute  for  Co;  Proc,  §  3i»9. 

S  S80.  lAmNl,  18»»,  1800,  1899,  1911.1  Tentlmonr  of  party 
or  Ti'ltneMM  Nliice  deceaMeil  or  luiiane  or  -wbo,  Ikeliiv  a  non* 
reNl«leiit,  ham  ileparted  from  the  Mtate,  tofcether  vrltli  all 
oxIiIbitN   or   ilocuiiientM   proved   during:   Much   teiitlniony. 

Where  a  party  or  witness  hag  died  or  become  insane  or,  being 
a  nonresident  of  this  state,  has  departed  from  the  state  since 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court 
or  before  the  same  or  a  new  referee,  togeth(*r  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  read  in  evidenci? 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either,  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  liefore 
the  same  or  a  new  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  proceeding  between  the  same 
parties  to  su(;^  former  trial  or  hearing  or  their  legal  representa- 
tives. l»y  either  party  to  such  new  trial  or  hearing,  or  to  sucli 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be' 
fore  the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  -competency 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  to  him,  or  to  any  other  legal  objection  to 
such  exhibits  and  «locuments.  Such  testimony,  exhibits  and  doc- 
nuHMits  proven  ])y  ojith  to  have  been  so  previously  taken  or  read 
in. evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  n<itcs  of  such  testimony  taken  by  a  stenographer 
who  has  since  died  or  bciome  incompetent  may  be  so  read  in 
evidiMH-e  by  any  p<'rson  whose  competency  to  read  the  same  ac- 
cnratcly  is  established  to  the  satisfaction  of  the  court  or  officer 
prt'sidiiig  at  the  trial  of  such  action  or  spe<'ial  proceeding. 

L.   is;m.  oh.   no,-.;   L,   isofi.  cb.  ."03:  L.   isno.  cli.  ?.r>2:  u   iim.  ch.  704, 

In    efr.'ct    Sei)l.    1.    1011. 

S  sai.  fAm'd.  1879,  1880,  1887.1  Tl'^hen  h  an  band  and  T«-ife 
not  competent  tvitneMneN.     \%'lien  competent. 

A  husband  or  a  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the' merits 
of  a  special  proceeding  founded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
tery. A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
S4'nt  of  the  other,  if  living,  allowed,  to  disclose  a  confidential  com- 
nniuication,  made  by  one  to  the  cither.  <luring  marriage.  Tn  an 
action  for  criminal  con versn lion,  the  plaintiff's  wife  is  not  a  com- 
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petent  witness  for  the  plaintifiF.  but  she  is  a  cunipetent  witness 
for  the  defendant  as  to  any  matter  in  controversy:  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  bad  or  made  betwee>n  herself  and  the  plaintiff. 
L.   1867.  cli.   887,  11  2  «nd  3  (7  Edm.  108),  am'd;  U  1887,  cb.  103. 

f  888.  [Aiii*il,  1879.]  Conviction  for  crime  not  to  exclade 
-vrltnesBi    IftOMT  conviction  pro  veil. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  *by  his  cross-examination,  upon  which  he  must 
answer  an^  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

See  f  2008.  i>oBt.     S«e  Penal  Code.  |  714. 

S    833.    Clergymen,  etc.,  not  to  diacloae  confeiiNlons. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  nrofessioual 
character,   in  the  course  of  discipline,  enjoined  by   the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 
2  R.  S.  40e,  I  ir2,  am'd. 

§  834.  lAm*d,  1004,  1SM)5.]  Pli>  Miclana  or  yrofeNslonnl 
reglfitered  narse«  not  to  dlHclOHe  profcRiiloniil  ln« 
formation. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  unrse,  shall  not  be  allowed  to  disclose 
any  information  which  he  ac<iuired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acciulred  indicates  that 
the  patient  has  been  the  victim  nr  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examinat'ton,  trial  or  other  proceeding 
in  which  th(»  commission  of  such  crime  is  a  subject  of  inquiry. 

§  2.  L.  1905,  ch.  331.  Nothing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

Id.,  f  73;  L.  1901.  cfa.  331;  L.  1905,  ch.  331.     lu  eHTect  Bept.  1.  1&()3. 

§  885,  FAm^d,  18e<{.1  Attorney*  and  coanMellom  not  to 
dlHclose  contmnnlcntionK. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communica- 
tion or  advice  given  thereon. 
I..  1896,  ch.  501.    In  effect  Sept.  1,  1S96. 

f  830.  [Am*d,  1893,  1800,  1004.1  Application  of  the  Innt 
tkree  aectlonfl. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisi«»ns  thereiif  are  expressly  waived 
upon  the  trial  or  examination  by  the  persou  confessing,  ilie  pa- 
tient or  the  client.  But  a  physician  or  surjreou  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disi  lose 
any  information  as  to  the  mental  or  i^b.ysical  c<indition  of  a 
patient  who  is  deceased,  which  he  a<*(|uired  in  attending  sucli 
patient  professionally,  except  confidential  <ommuni<*ations  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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ARTICLE  PIFTfl . 

(leneral.  regulations  reaped ing  bonds  and  undertakings. 

Sec.   810.  Bon(lN,  ^ imdeftAkiiigR,  etc.,   mnst  be  acknowl«l|ffPd.- 

sn.   Tarty  need  not  Join  with  hin  sureties;  when  one  .surety  in  suffleieiit. 
812.  Form   of   b<uid    or   uudt^takln^   affidavit  of   Bur^H^!*;    apivoval    !»y 

court  OP  judfifc. 
•SI 3.  When  vereral  Hqreties  may  justify  eaob  lu  a  8inallf>r  Hum. 
iSI3-tt.  Further  protection'  for  undertakl:ig?<  In  certain  cases. 
MH.  BondR,   etc.,    to  the  people  or  a  public  officer  for  the  beneflt  of  a 

miitoF. 
815.  BoodH,  etc.,  not  affected  by  change  Qf  partleo. 
81C.  Id.;  to  be  filed. 

I  HJiK  [Ani'd,  1877.]  Bonds*  andertiik1n«:ii^  etc.,  mv»t  !»• 
Acknuwlecljffed. 

A  lidiiil  or  tindertaking,  j?i%'e»  b\  an  m-tioii  or  spec-i,')!  proce^t 
hiii:,  ns  xires<Tih<*d  in  this  art,  niimt  be  Hcknowlp4t(?«Hl  or  provHl, 
and  terrified,  in  like  nuunuT  as  a  d*^d  t(»  h«*  i*<*«'(>rded. 

See    Ruh'    5. 

I  Sll.  fAnra,  inns.]  Pnrty  need  nut  Join  with  liii»  nure. 
tieNt    when    «»ne    nurety    1m    nulHelent. 

Whoro  a  piHivision  of  tliiti  act  riH|uire.s  n  bund  or  uuderlakin^v 
witli  SHreti«*s.  to  !»<»  >riv<'ii  by,  or  in  bohiilf  of,  a  parly  or  olher 
pi^rMon,  ht'  iu»<»d  not  join  with  the  sureties  iu  the  execution 
thereof,  unlesH  the  provision  r(»quin»«  him  to  excH'uto  tlie  Kame: 
and  the  ex«-<*ntion  thereof  by  one  stirety  in  HUtttcieut,  ulthutiffh 
the  Word  '•  sureties,"  is  used,  unleHs  the  provision  expreHsb'  r**- 
(jnires  t\v<»  or  nmn'  nurelieK;  and  the  execution  of  auy  such  bi>uU 
or  iindertukiii^  by  acy  fidelity  or  nureij-  eonipauy  aulUoriKed  by 
the  hiws  of  this  State  ti»  transaet  business,  shall  be  equivalent 
t(*  the  execution  of  <4flid  boiMl  or  undertaking"  by  two  .surHies, 
find  Hueh  (•onipnny,  if  exctepted  to,  shall  ju^stify  through  itn  oflicera 
or  attorney  in  the  niuiiner  requiretl  by  law  of  fidelity  and  surety 
compnui««..  Any  8iu?h  company  nay  exe'-ute  any  such  bon.l  or 
undertaking  as  surety  by  the  haud  of  its  offuers.  or  attorney, 
duly  authorizi^l  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  whicb  resolution,  under  the  seal  of  f;aid  com- 
pany,  shall   be  filed   with  each   bond   or  undertakiuf?. 

L.    189.-1.   ch.    510. 

S  812.  rAni*d,  18ft5,  1890,  IftOI.]  Form  of  Itond  or  vnder- 
taklnvj   nlHdnvit   of  iinretieNi  aiiprovnl   by  court  or  Jndflre* 

A  bond  or  undertaking,  executed  by  a  surety  or.  sureties,  as 
prcsi-ribed  in  this  act,  must  where  two  or  more  i>ersons  exin-ute 
it,  be  joint  and  several  iu  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  othi-rwise  expivssly  pre- 
scribed ])y  \a\\\  it  must  ]>e  accompanied  with  the  artidavit  of  each 
.surety,  subjoined  thereto,  to  the  effe<'t  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  peii|\lty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
*  V  tAkin^.'vover  all  the  debts  and  liabilities  which  he  owes  or  has 
ihcu.rri'd,    and    e\<lusivr    of   property    i«xempt    by    law   from   levy 
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and  sule  under  au  execution.  A  bond  or  undertaking  given  by  a 
paity  v.itliout  ;i  surety  must  be  accompanied  by  his  affidavit  to 
tlie  same  elt'ect.  The  bond  or  undertaking,  except  aa  otherwise 
e::pres.ily  prescribed  by  law,  must  be  approved  bj'  the  court  he- 
fok'e  which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
tics  or  the  representatives  of  any  surety  or  sureties  upon  the 
b,)i,tl  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  othtr 
luUKiary,  shall  be  entitled  as  a  matter  of  right  to  l)e,  and  shall 
be,  disL-harged  from  liability  as  hereinafter  provided,  and  to  that 
end  Lilly  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  l)ond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  nniuired  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  withiii  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing tlie  hearing  of  such  application  the  court  or  judge  may  re- 
struin  such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  hie  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  onler  requiring  the  principal  to  file  a  new  bond  within 
such  reasonable  time  not  exceeding  five  <lays  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
^or  judge  must  thereupon  nmkc  a  decree  or  order  requiring  the 
'principal  to  account  for  ail  his  acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  b:)nd 
f^r  any  net  or  default  of  the  principal  siibMe<iuent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decvt'C  or  order  must  be  made 
revoking  the  appointment  of  su<"h  i)rincii)al  or  ren.oving  hlni 
and  requiring  him  to  so  ac<'ount  and  file  such  ac(*oni:t  within 
twenty  days.  If  the  principal  fail  to  fib  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
eflfect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  cunmissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  yr  repre.sentative  for  the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
o.'  permitted,  in  this  section  the  court  or  judge  musi  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa* 
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tires  of  any  such  surety  or  siirctios,  issue  an  order  requiring  all 
perBoni)  interested  in  the  estate  or  trust  funds  to  attend  a  sot- 
ile'DieQt  of  such  account  at  a  time  and  plare  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  oyer  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  tJie  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
lies,  or  representatives  thereof,  shall  return  any  compensati  )n 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  18»3,  ch.  311;  L.  1899,  ch.  720;  L.  1901,  cU.  524.    In  effect  Stpt.  1,  1901. 

8  813.  (Am'd,  1804.1  \¥h«-n  ne^eral  sureties  may  Jastlfjr 
eaeliL  in  a  smaller  sum. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  conrt 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  Kut  In  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  his  Bure- 
ties  for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  sueh  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depo.sitable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.  1894.  ch.   200. 

I  818-a.  [Added,  1913.]  Further  protection  for  nndertak- 
ingn  in  certain  cases. 

Where  an  undertaking  has  been  or  shall  be  given  In  any 
action  or  proceeding  the  court  may  in  its  discretion,  if  justice  so 
retjuires,  order  further  or  other  security  to  be  given  in  addition 
to,  such  security.  XTpon  cause  shown  the  court  may  permit  an 
examination  (»r  re-examination  of  any  surety  upon  any  such 
undertaking,  f^pou  such  examination  or  reexamination,  if  jus- 
tice so  requires,  the  court  may  re<]uire  a  new  suretv  or  stiretles 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  given.  The  court  may  enforce  such 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proi>er. 

Added  by  L.  1913,  eh.  85.     In  effict  Sept.   1,   101^. 

{  814.  TAm'd,  1KA5.1  Bonds,  etc.*  to  the  people  or  a  public 
ofnoer  for  the  benefit  of  a  suitor. 

Where  a   bond   or  undertaking  has  been   given,  as  prescribed 

by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  c 
IH»r»«n   intorcsted,    mid   provision   is   not   specially   made   by 
f<ir  the  prosecution   thereof;   the   party   or   other  pernon,   sr 
tcTested,  may  maintain  an  action  in  liis  own  name,  for  a  br 
of  the  condition  of  the  bund,  or  of  the  terms  of  the  undortai 
uiH>n   procuring   an   order,    grunting   him   leave   so   to   do. 
order  may  be  made  by  the  court,  In  which  the  action  is  or 
pending:   the  city   court  of  th4  city  of  New-York,  or  a  co 
c^ourtt  if  the  bond  or  undertaking   wa»  given  in  a  HiH^cial 
ceedlng,  pending  before  a  judge  of  that  court;  or,  in  any  ( 
case,  by  the  supreme  court.     Notice  of  the  application  tnei 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  pei 
interested  in  the  disposition  of  the  proceeds^. 

L.   ISOD,  rh.  016. 

f  815.  Bondii,  etc.,  not  affected  liy  chanire  of  partloii* 

A  bond  or  undertaking,  given  in  an  notion  or  special  pro< 
ing.  as  prescribed  in  this  act,  continues  in  force,  after  the 
stitntion  of  a  new  party  in  place  of  an  original  party,  or 
other  change  of  parties;  and  has  thereafter  the  same  fon*e 
effect,  as  if  then  given  anew,  in  conformity  to  the  chaug 
parties. 

i  8ia.  Id.;  to  be  filed. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  i 
be  filed  with  the  clerk  of  the  court;  eitcept  where,  in  a  sp 
rftfie,  a  different  disposition  thereof  is  directed  by  the  cour 
preneribed  in  thin  act. 

Co.   Proc.,  I  423,  emM.     Sec  Rule  4. 
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ARTICLE    SIXTH. 

flee.  817.  CoDflolldatlnir  cauBen   In  same   court. 

818.  Id.;  in  diffon>ut>  courts. 

810.  Id.;  by  plaintiff. 

820.  Interi"(*ader  by   order  In  certain  cases. 
820-a.  Suit  by   debtor,    demanding  judgment  of  Interpleader. 
821.     I)iKmisi«al  «if   complaint   for  negloot  to  nerve  summons. 
8C2.     Id.;  for  neglect  to  proceed.    % 

82.'t.  Feigned  iKsiies  nbollHbed,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  wltbin  ten  days  aftsr  serrle*. 

825.  Papers  in  special  proc-(>eding8;  where  to  he  filed. 

826.  Publication,  where  no  newHpaper,  etc.,  in  county. 

827.  Special  references   lu  certain  cases. 

f  817.  Consolldatlnff  causes  in  same  e«iirt. 

Where  .wo  or  more  actions,  in  favor  of  the  same  plaintiff 
iigrainst  the  same  defendant,  for  canses  of  action  wliich  may  bo 
joined,  are  pendinio:  in  the  same  court,  the  court  iitay,  in  its  dis- 
cretion, by  ©rder,  consoli<late  any  or  all  of  them,  into  one  action. 

2  R.  8.  883,  S  36  (2  Edm.   39R). 

(  818.   Id.)   in   different    courts. 

Where  one  of  the  nctions  is  pending?  in  the  supreme  court,  and 
another  Is  pending  in  another  court,  the  supreme  court  may.  by 
order*  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,  I  37. 

(  818.  Id.}  by  plaintllT. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  siftne 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,   i  88. 

S  820.  [Am'd*  1894.]  Interpleader  by  order  in  certain 
eases. 

A  defenuant  against  whom  an  action  to  recover  upon  a  con-, 
tract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  a  J:  any  time  before  answer,  upon  proof,  by  affi- 
davit, tha^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  Its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  thai  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delirery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
U  1694,  ch.  240.    Be9  BanklDg   l^w,  f  ll(V. 
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i  8a0-a.  [Added,  lOOH.]  Svit  by  debtor,  demnndinar  Jadur^ 
nient  of  Interpleader.  . 

When  any  sum  of  moncj-  sh«ill  be  due  and  pnjablc  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  tliereof, 
exceeding  fifty  dolhirs  in  amount,  shall  l»e  claimed  or  donuinded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demandinjr 
judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  dischar;:ed  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
upon  affidavits  for  an  order  pernn*ttin;r  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amoiuit  of  the  (h»bt  as  re- 
quired by  the  order,  be  discharged  fn)ni  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  <'ourt,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  nHiuire, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whol«*  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
coHusion  on  the  part  of  the  plaintilT,  and  that  the  amount  thereof 
is  not  in  dispute  may  maki'  sm-h  an  order,  up»)n  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  h'ability  to  any  of  the  defendants  in  said  action  uj>on 
account  of^  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  ui>on  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 

Added,   L.   1908,   ch.     286.    In  effoct   Sopt.    1,   1908. 

I  821.  [Am*d,  1877.]  DlHiiil»Mal  of  complaint  for  nem^lect 
to   serve   miininonfl. 

M'here,  in  an  action  against  two  or  more  defendants,  the  plain' 
tiff  unreasonably^  neglects  to  servo  the  sunmions  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had,  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  di.smiss  the  complaint  as  against  him,  and  render  judg' 
mont  accordingly.  .. 

Substitute  for  Co.    Proo.,    part  of   {   274. 

f  822.  rAm*d,  1870.1  Id.t  for  neglect  to  proceed. 
Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Id.    Soe  Rnle  3Q. 

f  823.  Felflrned  iHsapH  nbollMlieil,  niitl  ortlcr  for  trial 
substituted. 

Feigned  issues  have  been  abolislnul.  In  a  ease  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arisiiijT  npon  the  plcadinirs,  or  where  a  aucstion  of  fuct,  not  in 

issue   upon   the  pleadings, -is   to  be   ivn-xi^  mi  f^m^f  lor  \ne  ttiJii 
thereof  hv  n   jnry  inny  bo  mnde,  wtatinp,  distinctly   and  plftinly, 
the  qneKtions  of  fnet  to  be  tried.     Such  an  order  is  tho  only  r  i- 
Ihority  neeoHsary  for  tho  trial. 
Co.  rn)c.,   8  72.     8oo  Rulo  31. 

S   824.   SnmmonM    and    pleadlnflra,    to    be    lllcci    within    ten 
r.n>-M   nfter    aervice, 

Tho  Runimons.  and  each  pioadinpr  in  an  action,  must  be  fileil 
with  tlio  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  dayH  after  the  aerA'ice  thereof.  If  the  party  fails  so  to  file  it, 
the  adverMc  party,  on  proof  i>i  the  failure,  is  entitled,  without 
retire,  to  an  order  fron^  a  judcre.  that  it  be  filed  within  a  time 
spec! tied  in  the  order,  or  be  deemed  abandoned. 

!(!.,    S    410. 

g   S25.   Papers  in  npecial  ]iroceedinir«}  ^rherc  to  be   AlecL. 

A  return  or  other  paper  in  a  specinl  proceedinp.  where  no 
other  disposition  thereof  Is-  presrTil>ed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken.  If  it  is  l»efore  a  county 
otTk'or,  or  a  jndf?e  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justiee:  or,  if  no  desisrnation  Is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
L.   1S47.  rh.  470,   {  20,  am'd. 

S  A2G.  [Anril.  1.N7T.]  Pnbltcatlon,  tvbere  no  newspaper, 
etc..  In  connty. 

Wliere  a  notice,  or  other  proceedinj;,  is  required  by  law  to  be 
published  in  a  newsf)aper  published  in  a  county,  and  no  new.s- 
paper  is  published  therein,  or  to  b<'  imblishcd  oftener  than  any 
newspaper  is  reirtdarly  published  tlierein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  whore  special 
prorision  is  otherwise  made  by  law. 

2  n.   S.   552.   §   10. 

S  S2T.   [Am*d.   1K77,]    special   referenoen  In  certain  cases. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
.Ml  undertaking,  or  th(»  suretit^s  thereto;  or  to  jnakc  nn  exaniina- 
|i<»n  or  inquiry;  or  to  appoint  an  appraiser,  roeeivor,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  per.sons  designated  in  tho 
order,  either  to  make  tho  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  tho  facts  to  the  court,  for  its  action  thore- 
upon.  And  whore,  accordinc:  to  tho  practice  of  the  court  of 
cbnncory,  on  the  81st  <lay  of  December.  1^40.  a  matter  was  refer- 
able to  tho  clerk,  or  to  a  master  in  chancery,  a  court  having:  au- 
t'lority  to  net  thoreupf)n.  may  direct  a  reference  to  one  or  more 
persons,  desipnatod  in  tho  r»rdor.  with  tho  powers  which  were 
prjssessed  by  the  clork.  or  tin*  master  in  chancery,  except  where 
it  is  otherwise*  specially  jirescribed  by   law. 

Modelled  upon  first  sentence  of  L.   1S47,  ch.  230,  (  77. 
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CHAPTER  IX. 
Evidence. 

nTU    I.«GeBenl  Scir«totto«i  mMell««  ItU«bw,  »■«  tko  CoMpttoMf 
a«d  Xq4«  of  KxAMlmAtlon  of  a  Wl  !■•«•« 

TlffLB  IL-CoBvalllBg  iho  AtUaiuieo  ftfed  TeitlMomy  of  a  WUbom. 

TITLE  III.— Depoiltloni. 

TTTLK  IT.-DoeimoBtarjSTldoaoo. 

TITL£    v.— HiMolUttOOiurrofliloat* 

TITLE  I. 

0«nenkl  regulations  respecting  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Artld«  1.  CompeteDoy  of  a  wttnoM;  PThlonre  In  particular  rases. 
U.  AilminlMtration  of  aa  tiatb  or  atttrinatiun. 

ARTICL.B   FIRST. 

Competenci/  of  a  iciinesR;  cHdence  in  particular  caaea, 

.S«*c.   K3S.  No  witnom  to  be  excluded  bjr  reanon  of  intpreiit,   etc. 

n*m.  \V)i4«u  iMrVy,  Htc,  caiiiii't  !>«>  cxaniiiu'il. 

S30,  T*'stliij"uy  of  i>urty  or  wltn«*»B  Hlm-e  ileccuwHl  ov  inraiie  or  who, 
li^lni;  a  nonrpshlcnt,  han  d<>|mrtvil  frt»iu  ibe  Btutr.  tog««tUi'r  wllU 
all  (exhibits  or  docnmriitM  provinl  (luring  mu'h  testimony. 

HSl.  Whi*n  huabund  uiid  wift«  nnt  compottuit  wUhhiimon.     Wlit'n  comitptt'iit. 

.S32.  Conrlctkun  for  crimp  n«»t  to  exclude  wltncnx;  bow  ounvlctlon  provtMl. 

fi33.  Clergymen*  *'to..  not  to  dlnolose  (•onfoHslunf. 

834.  I'hysifluns  not  to  (ll*«^l<»m»  profosntouMl  in  format  Urn. 

HStS,  Attorneys  and  coiinM(>norM  not  to  disclose  communicatloUM. 

sac.  Application  of  the  last  ttir(>e  tiectloiiM. 

J<37,  When  wltneiiH  Bot  excnimMl  fmm  tcittifylng. 

HZH.   Rvldeiu'*'  of  parly  may  bo  rebut t»'d. 

HSft.  AdinlNslon  by  member  of  o<»ri>orjit!on. 

K40.   Heal,  pri'MumptiTe  evldene*'  of  i-onslderatlon. 

841.   Trenmuptlou  of  death  la  eertaiu  oanoH. 

841a.  Teiftlmony  of  nurveyor  and  prwif  of  standard  of  meaanrement. 

H4lli.  Trial  and  burd«>n  of  proof  «if  contributory  uegligeoco. 

841b.  Hecliala  aa  to  heirship  In  deeds. 

S  82«.  No  wltnenff  to  be  exoluded  by  rcn»on  of  IntereNt, 
etc. 

Except  as  othorwiso  .spocially  proKPribod  in  this  title,  a  person 
shflll  not  l)e  excluded  or  ixeiiscd  from  hoinK  a  witness,  by  reason 
of  his  or  her  interest  in  the  ovfiit  of  an  nation  or  siu'cial  prorccd- 
injf:  or  because  he  or  she  is  a  party  thereto;  or  the  hnsbjiKJ  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  is  brou^'ht,  prosecuted,  opptjsed,  or  dePnided. 

Co.  Proc.   S  3W;  and  L.   1SC7,  eh.  SS7.    {   1. 

{  829.  (Am'd,  1S81.1  \irheii  party^  etc.,  ennnot  be  ex- 
amined. 

Upon  the  trial  of  an  action  or  the  hearing  u]>on  the  merits  t»r  a 
special  proceediuK,  a  party  or  a  person  interested  in  tbe  evi'iil,  or 


a  person  from,  throuKh  or  under  whom  such  a  party  or  intensted 
person  derives  hiH  interest  or  title,  by  assi«mnent  or  otherwise, 
lUall  wot  im  examined  as  a  witness,  hi  his  own  behalf  or  intirest, 
)r  in  bi^half  of  the  partv  snccpedinjf  to  his  title  <ir  interest,  aKainst 


person 
si 

or    -  .        -  .  _    , 

the  exeiUtor,  aUwiinistrator  or  survivor  of  a  deceased  per.son,  or 
the  committee  of  a  Innatii,  or  a  person  deriving  his  title  or  inter- 
est from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
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siKiHuent  or  otherwise;  conceniiiip  n  personal  trHiiKuotioii  or  com- 
munication between  the  witness  and  the  deceased  person  or  luna- 
tic; except  where  the  executor,  administrator,  survivor,  commit- 
tee, or  person  so  deriving  title  or  interest,  is  examined  in  bis  own 
behalf,  or  the  testimony  of  tlie  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interested  for  the  pur- 
poses of  this  section  by  rea«on  of  beinp  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interestcil  in  the  event  thereof. 
Substitute  for  Co.-  Proc,  §  399. 

8  S»0.  lAm'fl,  1H»3,  1890,  1800,  lOll.I  Tentlmony  of  party 
or  ^vltncMM  Mliice  cleeeni4e(l  or  luitane  or  wbo,  belniir  a  non» 
reftiflent,  huN  departed  from  the  Mtnte,  togrether  vrltli  all 
exhlbitM    or   doemnentH    proved    during:   Much    teHtlmony. 

Where  a  party  or  witness  has?  died  or  become  insane  or,  being 
a  nonresident  of  this  state,  has  departed  from  the  state  siuce 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  conuecticm  with,  or  as  a  part 
of  the  giving  of  such  testim<»ny,  may  be  given  or  read  in  evidence 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  cither,  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  bearing,  either  in  court  or  before 
the  same  or  a  new  refi-ree.  of  the  same  subject-matter  in  the 
same  or  another  action  or  si)ecial  proceeding  between  the  same 
parties  to  suc;Ji  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
refen^e,  subject  to  any  other  legal  objection  to  the  -competency 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  t(»  him,  or  to  any  other  legal  objection  to 
such  exhibits  and  documents.  Such  testimony,  exhibits  and  doc- 
unn^nts  proven  by  oath  to  have  been  so  i)reviously  taken  or  read 
in. evidence  may  be  so  given  or  r«*a<l  in  evidence;  or  tin'  original 
stenographic  n<»tcs  of  such  testimony  taken  by  a  stenograplier 
wlio  has  since  tlied  or  become  incompetent  may  be  so  read  in 
evidence  by  any  p<'rson  whose  competency  to  read  the  same  ac- 
cursitely  is  establishe«l  tt»  the  satisfaction  of  the  court  or  officer 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

L.  1SJ).'{.  rh.  no.');  L.  ISOn.  oh.  oCi.1;    L.  1S90.  eh.  3."2;  I..  1011.  ch.  7G4. 
in  i-iUi't    S<'i)t.  1,  1911. 

I  s:n.  rAm*d.  1S7»,  ISHO,  1887.1  IVhen  hnnband  and  Tvlfe 
not  competent  M'itnewiieM.     IVIien  competent. 

A  husband  or  a  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the* merits 
of  a  special  proceeding  founded  U|)on  an  allegation  of  adultery, 
ex<*ept  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
tery. A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
sent of  the  other,  if  living.  all»nve«l.  to  disclose  a  confidential  com- 
numication.  made  by  one  to  the  other,  din'ing  marriage.  In  an 
action  for  criminal  eon  versa  t  ion.  the  plaintiff's  wife  is  not  a  com- 
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petent  witness  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy;  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confident 
tial  communication  bad  or  made  between  herself  and  the  plaintiff. 
Lw    1867,   ch.   887,   j|§  2  aDd  3  (7  Edm.  108).  am*d;  L,  1887,  cb.  103. 

I  882.  [Ani*d,  1879.]  Conviction  for  crime  not  to  exclude 
frftmeaa)    bo^T  conviction  prt^veti, 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  "by  his  cross-examinntion,  upon  which  he  must 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concludedi  by  his  answer  to  such  a 
question. 

See  S  2008.  post.     See  Penal  Code,  g  714. 

1  883.    Clergymen,  etc.,  not  to  disclose  confeHiclons, 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed*  to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  bod^^  to  which  he  belongs. 

2  R.  a.  406,  i  "^2,  am'd. 

S  834.  (Am*d,  11K>4,  1905.]  Phyiilcluns  or  profesMlonal 
re^liitered  narses  not  to  dlMclose  professional  ln« 
formntlon. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  actiuired  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commi.ssion  of  such  crime  is  a  subject  of  inquiry. 

S  2.  L.  1905,  ch.  331.     Nothing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 
Id.,  S  73;  L.  1904,  cb.  331;  L.  1005,  ch.  331.     lu  elTect  Sept.  1.  1905. 

S  895.  [Ani*dy  189A.1  Attorneys  and  counsellors  not  to 
disclose  comninnlcntlonN. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  oth»»r  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  comnumica- 
tion  or  advice  given  thereon. 
L.  1896,  ch.  564.    In  effect  Sept.  1,  1890. 

S  8S0.  [Am*d,  180,%  18f>9,  190-1.]  Application  of  tlio  Inst 
three  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  en-  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  discFose 
any  information  as  to  tin*  mental  or  physical  *  condition  of  a 
patient  who  is  deceased,  which  he  acfjuired  in  attending  sucli 
patient  professionally,  except  fonfidential  conununications  anti 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  pati«'nt, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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been  oxpresslj'  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  Kurviviiiff  huslmnd,  widow  or  any  4ieir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  In  interest. 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorticy  in  the  probate  of  a  will  heretofore  executed  or  oflFcTcd 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
ease  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testinjony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attachea  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  In 
attending  a  patient  in  a  profeseional  capacity,  at  such  hospital, 
dispensary,  or  other  charital)le  institution  shall  l)e  taken  In^forc* 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  tJie  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy- three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  ai^dy  to  the  examination  of 
a  pbysician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  nmst 
be  made  in  oik'u  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  reHi>ective  parties,  may  prior  to  the  trial,  stipu- 
late for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  1893,  fh,  20o;  L.  1800,  ch.  53;  L.  1004,  cU.  ^31.     In  effect  Sept.  1,  1904. 


1  837.  'When  'wltneH*  not  excmiert   from   tcatlfjrinir. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  cmly  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  B.   8.   405,   i  71    (2   lOtlm.)   422. 
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I  S^H,  ldvlil«ii0«  of  i»«r|>-  iufii>'  be  robuttttd. 

Tlu'  testimony  of  a  party,  tsikt'ii  iit  the  instnnci'  of  tho  atlvc»rs(» 
party,  orally  or  by  depositiou,  may  bu  rebutted  by  other  evitleiice. 

Co.   Proc.,   I  303, 


{  8Af).  [AmM,  1003.]  Ailmln^lpii  li^'  weiub^r  of  corpo- 
ration. 

The  a<lmJssion  of  a  Tnomber  of  an  appregate  corporation,  who 
is  injt  a  party,  shall  not  be  retelveU  as  evidence  against  the  cor- 
poration unless  It  was  made  concerninjc  and  while  enj?aged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  ci>rpora- 
tirjn*:  or  unless  it  wa«  made  while  a  member  of  such  corporation 
and  testifying  as  n  witness  ctuiccrnlng  a  transaction  of  the  con>o- 
rutiuD,  when  the  offlcia!  record  of  such  testimony  shall  be  received, 

2  1L  3.  407.  f  SO:  L.  1003.  cb.  &S4.     Iq  efTeit  May  Q.  1003. 


I  SIO.  rAmM,  18T7.1  fieni,  preMnniptlvc^  evidence  of  eon* 
aldeimtlop. 

A  seal  upon  an  executi>ry  instrument,  hereafter  executed,  is 
<iu\y  presumptive  evidence  of  a  sulhcient  consltleration,  which 
may  be  rel)Utted,  as  if  the  instrument  was  pot  sealed. 

SubsititiUe  ivT  Z  R.  S.  40C,  |  77. 


I  H^fl.  (Am*d^  1K01.1  Prenumpf ton  of  denth  In  certain 
caaes* 

A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  renniins  without  the  I'nited  States,  or  absents  himself  in  the 
stittc  or  elsewhere  fur  aoven  yi«ars  together,  is  presuuHHl  to  be 
d<>ad  in  an  action  or  spiH-ial  proceotliug  coucerniug  the  property  in 
which  his  ih^atU  comes  in  i)ucstiou,  unless  it  is  atUrmutiveiy 
proved  that  he  was  alive  within  that  time.  An<l  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proeeeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  t  » 
the  treasurer  of  any  county  for  any  unknown  lieirs,  anil  has  re- 
mained unclaimed  for  twenty-five  yearn,  after  such  payment  by 
auy  person  entitled  thereto,  the  lapse  ijf  tweuly-Uve  yours  after 
such  payment  raihCK  the  presunii>ti4)u  of  the  death  of  such  un- 
kuuwn  heirH  at  the  time  of  tln>  sale  of  such  real  pr(»perty  and  be- 
fort*  «iK'h  payment,  and  after  the  lapse  <»l"  twenty-live  years  after 
HUi'li  payment  it  Mhull  be  presumed  that  there  were  no  su<'h  uu- 
known  Ueii'M  living  at  the  tinu'  of  such  sale  <n'  payment,  and  in 
any  action  or  x>roceeding  taken  for  the  purpose  of  distributing 
aiul  paying  over  tkUch  proceeds,  all  such  unknown  heirs  are  |trt*- 
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tsuined  nud  tlu'y  shall  be  presumed  to  have  beeu  dead  at  the 
time  of  such  sale  and  before  such  payment  into  court,  or  to  the 
treasurer  of  any  county. 

1  R.  S.  749,  i  G,  ttiu'd;  L.   1S91,  ch.  304. 


i  841-a.  [Added,  1&09.]  Te»tliuony  of  mnr-veyor  and  proot 
of  Mtandard  of  lueaisureuieut. 

No  surveyor  shall  give  evidence  in  a&y  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
iinless  it  required,  either  such  surveyor  sliall  make  oath,  or  it 
shall  odierwise  be  shown  that  the  chain  or  measure  iised  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standards  of  the  state  at  the  time  such  survej'  was  made. 
An  otlieial  certificate  of  any  stale,  county,  city,  village  or  town 
sealer  elected  or  apixanted  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  been  furnished 
any  such  sealer  pursuant  to  the  provisions  of  the  laws  of  this 
state,  shall  be  prima  facie  evidence  of  such  conformity,  and  an 
otlieial  certiticate  made  by  any  such  sealer  that  the  implement 
used  in  measuring  such  chain  or  other  measure  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact, 

A<ltl«<l  by  I,.  1009,  rb.  05,  D.rlvatlon  —  L.  1851,  cb.  134,  S  33,  as  ain'd 
l*y  1..  lSl>:i.  rli.  loi.  g  1.  Sfc  uote  4  of  uotes  ot  Board  of  Statutory  Con- 
suUdaliou   at  eud   of  code. 


§  Sll-b.  [Added,  1013.]  Trial  and  burden  of  proof  of  con- 
tributory   uefi:ll8:enee. 

On  the  trial  of  any  action  to  recover  damages  for  causing 
death  the  contributory  negligence  of  the  person  killed  shall  be  u 
defense,  to  be  pleaded  and  proven  by  the  defendant. 

Aildi'd  by  L.   1013,  cb.  22b.     lu  effect  Sept.  1,   1913. 


S  H41-b.  [Added,  191S.]     Iiecltal«  an  to  hetrMblp  in  deeds. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  tiie  courts  of  this  state,  any  deed,  mort- 
jj:ai;e,  lease,  release,  power  of  attorney,  or  other  instrument  more 
than  thirty  years  old,  executed  for  the  purpose  of  transferring 
the  title  to  or  interest  in  lan«ls,  tenenn'iits  or  hereditaments  sit- 
ualcMJ  within  this  state,  which  contains  recitals  that  the  grantors, 
grantees,  or  either,  or  both,  are  tlie  heirs-at-hiw  of  a  prior  owner 
of  the  title  or  interest  descrilxMl  in  said  instrument,  shall  be  pre- 
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Bumptive  evidence  of  said  heirHhip  qh  tlieroiu  recited,  if  such  in- 
strument be  duly  aclcnowiedKod  or  wituessed  and  proved  in  any 
manner  required  or  permitted  at  the  date  of  the  execution 
thereof,  and  be  dniy  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in 
the  office  of  the  secretary  of  state  of  the  state  of  New  York. 

Added  by  L.  1913.  ch.  395.    Id  ^ect  Sept.  1,  1918. 


^ 
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article:  SECOIID. 

Administration  of  an  oath  or  afflrniatUm, 

fkte,  943.  B«Cor9  wbom  ontht  aD<|  affld«TiU  may  be  UkMi. 
843.  lu.;   In  vpecial  cAnea. 
(H4.  Id.:   without  the  State. 
MA.  U«Beral  moda  of  swearing. 
840.  >\  heu    klssiug  the   gospels  dispensed   wltb. 

847.  When  aClrmatloD  to  be  made. 

848.  Other   modes  of   swearing. 

849.  Swearing  persons  not  Chrtstlans. 

860.  Court  may  examine  witness. 

861.  Swearing  falsely  In  any   form,  perjury. 

1  842.    rAiii'd,    1011.1   Before    -v^-liom    oatlia    and    allldavlta 
may  be  taken. 

An  oath  or  affidavit,  reqr.ired  or  authorized  by  law;  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  ollioi',  aud 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before 
a  particular  officer;  may  be  taken  before  a  .ludge,  clerk,  deputy- 
clerk,  or  special  deputy-clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
8tat(»,  or  |)olice  ju.stice  thereof,  surrogate,  special  county  judge, 
special  surrogate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act;  and,  when  certi- 
fied ny  the  officer,  to  have  been  taken  before  him,  may  be  used 
in  any  court,  or  before  any  offieer  or  other  person. 

2  R.  S.  281.  fi  40,  auiM;  nmM  by  L.   1911,  ch.  670,  in  effect  Sept.  1,  1911.. 

I  848.  rAm'd,  1877.]      Id.)  In  apeclal  cnaea. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deiiosition.  In  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacitj%  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  atfidavit  for  that  purpose. 

Id.   S52.    i    11. 

{   844.  Id.{   Tvlthont   the   State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  \\  here  it  is  otherwise  specially  prescribed  by 
law,  before  an  officer  authoriz<»d  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowh^lgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State:  and,  when  certifi(ul  by  him  to  have  l>een 
taken  before  him,  and  accomnanied  v  ith  the  like  certificates,  as 
to  his  official  character  and  the  gt^nuiiieness  of  his  signature,  as 
are  required  to  entitle*  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
Sdme. 

I  845.  [Am'd,  1899.]    General  mode  of  awearinff. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
•in  oath  is  adminisiere<l,  the  witness  shall  lav  his  hand  on  the 
gospels  aud  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 

aa.&407,''n;L.  1999,ch.840     In affartSept  t.  IMi 
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{  84«.  [Ain*d,  1889.]  IVlien  IU«>laar  the  ffoapela  dlapcMaed 
wltb. 

Tbe  oath  most  be  administered  in  the  following  fornky  to  a  per- 
son who  so  desirefl,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  "  You  do  swear,  in  the  luresence  of  the  ever-Uring  C^." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  hia 
option. 

3  R.  S.  407,  i  83 ;  L.  18M.  ch.  840.    In  effeet  8ep«.  1.  ISM. 

I  847.    IVhen  alllrmailoa  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  mnst 
be  administered  to  a  person  who  dedares  that  he  has  conscien- 
tioiK  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
**  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm.'* 

Id.,  IM. 

I  848.  [Am*d,  1877,  1809.]    Other  modes  of  aweartnff. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lien  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  conrt  or  officer  may, 
in  its  or  bis  discretion,  adopt  that  mode  of  ^wearing  the  witness. 

Id..|85:L.  18M.ch.840.   In  effect  Sept.  1. 1899. 

I  849.    Svreartns  persons  not  Christians. 

A  person  belieTing  in  a  religion,  other  than  the  Christian^  mty 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  408. 1  66. 

f  8SO.    Covrt  may  examine  'vrltness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 
Id..  I  8».  sm'd. 

I  861.  [Repealed  br  Ij.  1909.  ch.  88.     See  Penal  Law,  fi  1(522.1 
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TITLE  IL 
Compellmg  the  attendance  and  testimony  of  a 


8ec.  892.  Mode  of  serring  tnbpoena  issued  out  of  «  court. 

853.  Penalty  for  disobedience. 

854.  Subpoena  to  be  Issued  by  Jadge,  etc. 

805.  i'euHlty   for  alsobeylng   subpoena.    Warrant  for  witlMM. 
866.  When  witness  to  be  Imprisoned. 

857.  Contents  of  wnrrant. 

858.  To  whom  directed;  how  executed. 

859.  Qualification  of   preceding  sections. 

860.  Witness  exempt  from  arrest. 

861.  When   to  be   discharged   from   arrest. 

862.  Hy   whom   witnesses   may   be  discharged. 

863.  Arrest,   when   Toid;   penalty. 

864.  Sheriff  not  to  be  Ualile    unless  sfDdaTlt  is  made. 
866.  Application   of   foregoing   provisions   to  Judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  book  of  account. 

868.  BookSp  etc..  of  corporation,  how  produced. 

869.  When  personal  attendance  not  required  by  subpoena  duces  tecum. 

9  852.   Mode  of  aervlnar  aubpoenn  tasnecl  out  of  A  court* 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  R.  S.  400,  I  42,  with  amendment*. 

9  8C8.  Penalty  for  disobedience. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excuse, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damngos  sustainod  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  roco^ered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenned.  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 
Id.,   i   43.    am'd. 

9  854.  [Am'd,  1900.]  Subpoena  to  be  Isaned  by  Jndarey 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law^  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge,  or 
officer,  or  a  person  designated  in  a  commission  issued  by  a 
court  of  another  State  or  country,  to  liye  ttitimony,  or  to  kaT« 
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his   deposition    taken,   or   to   Ik*   examined:   n   «nbpopnn    may   be 

issued,  by  and  under  the  hand  of  the  jiidpe.  arbitrator,   referee, 

or  other  person,  or  the  chairman  or  a  majority  of  the  bonrd  or 

committee,  requiring  the  person  to  attend:  and  also,  in  a  proper 

case,  to  brinj?  with  him  a  book  or  a  paper.     The  snbpnenn  nni-^^ 

be  served,   as  prescribed  in  section   eiKht  hundred  and   tiftv-two 

of  this  act.     This  section  does  not  apply  to  a  matter  arisinjf,  o; 

an  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  R.  S.  401.  i  44,  am'd  L.  1900,  ch.  587.  In  effect  April  23,  IDOO.  tice 
L.    1907,  ch.   545. 

(  85S.  [Am'd,  1879.1  Peiuilty  for  dlMOb<>ylnir  HQbpoena. 
Warrant    for   -vrltneii*. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
lion,  must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  be  lawfully  iuHlctcd  thiMcfor,  for  the  damages 
sustained  by  the  person  aggrieved  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovc  rod  as  prescribed 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
required. 
Id.,  U  45  and  46,  conaolldated. 

I  86G.  [Ain*d,   1879.]    \%'licn   witness  to   be   Imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paiier,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoenn,  if  he  is  a 
judife  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
he  is  not,  then  any  pudge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

Id..   S  47,  am*d  verbally.     Sec  f  87G.  post. 

f  8S7.   Contentfi   of  -warrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  In  the  warrant. 

Id  ,  i  48.    See  f  876,  post. 

S  868.   To  wbom  directed t  how  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  Is,  and  muj*t  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.    402,  I  49.    See  9  876.  post. 

{  H59.  ^nallfieatlon   of  precedtnv   Hectlons. 

The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
itmied  by  a  Jasttce  of  the  peace;  or_|s  a  witness  snbnoenaed  tn 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
sptH-'ial   provision  is  otherwise  made   by  law,  for  compelling  the 
attendance  of  a  witness. 
2  R.   s.   402.   i  00^ 

8  «00.  [Renealefl  by  L.  1900,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,    §   25. J 

S  HGl.  [Ani*d,  lOOO.]  AVhen  to  be  dincharflred  from  ar^ 
rcHt. 

The  court,  from  which  a  subpoena,  served  in  Kood  faith,  was 
issued,  or  by  whicli  an  order  was  made,  requiring  a  person  to 
attend,  for  the  purpose  of  being  examiiKHl;  or  a  judge  thereof, 
upon  proof,  by  attidavit.  of  the  facts,  must  make  an  order, 
directing  the  discharge  of  a  witness  or  other  person,  fnmi  an 
nrrest  made  in  violation  of  section  twenty-six  of  the  civil  rights 
law. 

M..  S  52.  nmM.  Am'd  l>y  I..  1909.  clj.  C,7,,  §  3.  Sco  note  47  of  notes 
of  Board  of  Statutory  Consolidnllon  nt   cud  of  oodo. 

I  8<t2.  (Ani*d,  1S»R,  1]>00.1  By  whom  wltneNnea  mar  bo 
dlHoharKcd. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  thi'  Iikc^:iuthority  «,s  a  judge  of  the  court,  to 
make  an  order  for  a  d'iscliarge,  in  a  case  sjXH'ified  in  the  last 
section.  I'pon  satisfactory  proof,  by  atfidavit,  of  the  facta,  he 
must  also  make  an  order,  directing  the  discharge  of  a  person 
arrested,  in  violation  of  section  twenty-six  of  the  civil  rights 
law,  where  a  subpoena,  served  in  good  faith  upon  the  i)erson 
arrested,  was  issued  as  prescribed  in  section  eight  hundred  and 
tifty-four  of  this  act. 

Am'd  by  L.  isor..  ch.  010:  L.  1909.  ch.  or>.  |  3.  See  note  48  of  notes 
of  Board  of  Statutory  ronHoIldatlon  at  end  of  vvAv. 

fl  808.N04.  IRoiM>aled  by  L.  IIKH),  ch.  U.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §§  25-20.] 

I  H^Ki,  ApiilicHtion  of  foreffoliiK  provliiiona  io  Jndg:- 
menta. 

The  foregoing  provisions  of  this  tiths  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  siich  an 
attendance  is  required  by  the  terms  of  a  judgment. 

S  Him.  [Am*d.  1S»5,  lOOl.l  RcM*ordM  not  to  be  removed  by 
virtue   «»t'  nnbiioena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transeript  duly  certified  may  by 
law  be  read  in  eviden<'e,  shall  not  be  removed,  by  virtue  of  a 
sul)poena  <Iuces  tecum,  from  the  oMlce  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  tlic  court  of  which  lie  is  clerk,  or  by  the  officer,  having 
it  in  cust<idy.  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  ofJici'  is  situated:  but 
the  records  kept  liy  tlie  register  of  tlie  county  of  New  York  and 
the  register  of  the  county  of  Kintrs  shall  not  l>e  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  su<*h  record  is  re«iuir«Ml  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  York  or  the  register 
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of  the  county  of  Kiii^s,  is  loiiuirt'd  at  a  ivrin  or  silting  of  a 
court  or  h  trial  before  a  referee,  it  may  be  removed,  by  orvier  of 
the  supreme  court,  or  a  county  court,  ma«le  in  court,  and  entered 
ill  the  minutes;  HpecityiuK  tliat  the  production  of  the  originaJ 
instead  of  the  transcript,  is  uecedsary. 

L.    1895,   cb.   U4G;    U    1{M)4,   cU.   S4.      lu   L-ffect   March   18,    1904. 

i  S^7.  [Am'd,  l.S7».]  Prodactlon,  etc.,  of  book  of  ac- 
count. 

A  ijerson  shall  nut  be  compelled  tu  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  re<iuiring 
him  to  prodnce  it,  or  a  subpoena  duces  tecum.  Hnch  a  subpoena 
must  be  served  at  least  live  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subiioena 
or  order,  the  witness  nuiy  obtain,  upfm  such  a  notice  as  the 
judge,  referee,  or  other  otHcer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  uixm  such  terms  as  justice  re- 
quires touching  the  inspection  of  the  book  or  any  portion  thereof, 
or  tnking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  ])res<Ti)KMl  in  this  section,  by  a  judge  of 
the  court,  or  in  a  si)ecial  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  u  referee  duly 
appc»inted  in  the  cause,  and  auth<»rize<l  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  t*t  a  court  uot  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  ccnnmencement  thereof. 

f   H08.   Bookfi,  etc.,   of  corporation,   ho^r   prodneed. 

The  production,  upon  a  trial,  of  a  book  or  i)aper.  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  thc^  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tetMim,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directetl  to  the  ju'esident,  or  other  hc«ad  of  the 
coriKiration,  or  to  the  oltlcer  thereof,  in  whose  eusto«^y  the  book 
or  paper  is, 

f  860.  Wlien  perKtinnl  nttenclance  not  required  by  nub* 
poena   daceM  teenni. 

Id  a  case  specified  in  the  last  sett  ion,  or  where  a  subpoena 
duces  tecum,  or  an  onier,  made  as  prescribed  in  section  SOtJ  or 
M'Ction  S<j7  of  this  act,  rc(piires  a  publi*-  officer  to  attend,  and 
bring  a  book  or  pai>er  und4>r  his  (Muitrol,  the  subpoena  or  4>rder  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  otllccr  or  employee  of  the  <'orporation.  or  in  the 
public  office,  who  j>osscsses  tlie  requisite  knowh'dge  to  identify 
it,  and  to  testify  respecting  tin*  ]>uri>oscs  f(»r  which  it  is  used. 
If  the  personal  attendance  of  a  jiarticular  officer  of  the  corpora- 
tion or  public  officer  is  require*!,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  uiK)n  him. 
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TITLE  m. 
Depositiuns. 

Article  1.  Depositions,  taken  and  to  be  used  within  the  State. 

2.  Depositions,  taken  >vUlioiit  the  State,   for  une  within  the  Statei 

3.  DepoBitiouK,  taken  within  the   State,   for  uae  without  the  Stete. 


article:  first. 

Depositions,  talrn  and  to  he  used  tciihin  the  Btate* 

Sec.  870.  Deposition  of  a  party  or  iHTmm  who  expects  to  be  ft  party. 

871.  DeiK»Mlti<m  of  a  wItneHH  not  a  party. 

872.  Application ;  contents  of  utlidavit. 

873.  Order  for  examination. 

874.  I'unlslunent  for  disoljeylng  order, 

875.  Service  of  order,  etc. 

87G.  Kxiimlnatlon  of  ndve^^^e  party. 

877.  Tarty  confined  in  prison. 

878.  (Uei>ealed.  I 

879.  DeiKisltlon  by  consent. 

880.  Uulcs    for    exanilntition    of    party    or    expecte<1    partj.      Manner   of 

taking  aud  returning  depositions.     Refusal  of  pereona  examined  to 

answer. 
8S1.  When  to  be  read  in  evidence. 
8s2.  Pr«»of  of  witness's  Inuhllity  to  attend. 
883.   Effect  f»f  dejHjsltlon. 

854.  Ori;;hiul   allidavits,   evidence. 

855.  DuiMtsltlon  to  be  used  on  motion. 

8SU.  Where  witness  may  be  compelled  to  attend. 

S  N70.  TAmM,  1S7H,  TfNM,  nM>».1  Deponltlon  of  a  partr 
-or   iiernon    M'ho   expeotH   to    be    a   party. 

M'he  disposition  of  a  party  to  an  action  pending:  in  a  court  of 
rccorjl,  «»r  of  a  person  who  oxpiuts  (o  1k»  a  party  to  au  action 
ji])<)«t  to  l)c  brou^lit  in  sncli  n  court  may  ho  taken  at  his  own 
instaiHc  •or  at  tlic  instance  of  an  a<lvorsc  party,  or  by  a  co- 
plaintiff  or  codcfcndant  at  any  time  lipftu-c  or  diirinj^  the  trial 
as  prescribed  in  this  article. 

See  L.  1S7S.  ch.  L«»0:  Co.  Troc.  part  of  §$  noo.  nOt.  nf>2  nnd  397;  T* 
IH  I.  rli.  VMi'r,  L.  l!MK».  vh.  Cm.  S  :*. ;  src  note  4P  of  notefl  of  Board  of 
."^l  a  hi  lory    ('iMis<ilidtitioii    nt    cml    of    code. 

S  871.  fAiird.  1877,  1{>cm.]  DepoMitlon  of  a  ^vltneim  not 
11    piirty. 

Tlie  deposition  of  a  person  not  a  party,  whose  testimony  U 
nuiterial   and   necessary   to   u   party    to  an   action,   pending  in   a 
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court  of  record,  or  to  a  iiorson  who  expects  to  be  a  party  to  an 
ac*tion  about  to  be  broujcbt  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed 
in  this  article. 

2  B.  8.  391.  portions  of  ff  1,  2,  33  and  34  (2  Edm.  407,  414,  415). 
Am'd  by  L.  1909,  ch.  65.  {  3.  See  note  48  oC  notes  oC  Board  of  Stttnterf 
Coosolldatlon  at  end  of  code. 

f  872.  rAm*d,  1877.  1878,  IHSO,  1HU»,  18»5,  I8II9  1»18.] 
Application  I  contents  of  affidavit. 

The  person  desiring  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  jud^e  of  the  court  in  whieli  the  action 
is  pending;  or,  if  it  is  pendin^r  in  the  supreme  court,  to  a  county 
jauKe;  or,  if  an  action  is  not  »iendinff,  but  is  expected  to  be 
brought,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an    affidavit,   setting   forth   as   follows: 

1.  Tlio  names  and  rosidouces  of  nil  the  parties  to  the  action, 
and  whether  or  not  they  hiive  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and   residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
snbstnnoe  of  the  judgment  demanded,  and  if  the  application  is  ^ 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  natnre  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
is  expected  to  be  the  subject  tliereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  or  defen.^e 
of  such  action,  and  if  the  "action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
ext«»nt  of  such  personal  injuries,  and.  at  the  option  of  the  appli- 
cant the  place  where  he  is  sojourning,  or  where  he  regularly 
transacts  business. 

See  Role  82. 

r>.  If  an  action  .is  pending,  that  the  person  to  be  exanuned  is 
abont  to  depart  from  the  State;  or  that  he  is  so  sick  or  intirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  spe<*ial  circumstances  exist.  ^ 
whir-h  render  it  proiH»r  tliat  he  should  lie  examined  as  prescribe<l 
in  this  article.  But  this  sulxlivision  does  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  the  action. 

See  101  App.  DIt.  46G. 

(t.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State:  or  that  he  has  an  olRce  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying- 
the  place,  and.  if  it  is  in  a  city,  the  street  and  street  nundier,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  rc^sident  or  sojourning,  or  has  an  office:  also  the  cir- 
cumstaQces  which  render  it  necesi^ary  for  the  protection  of  the 

207 


r 


L 


§§  S73-74  DEPOSTTIOXS.  c,  9,  t.  3,  a.  1 

applk-aut's   ri|;h(s,    that    the    wiiiicssV   testuuony   nhoiUd   l»e   per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  vnhv  (•omes 
within  one  of  the  two  last  s*«c"tions.  And  if  the  party  soupht  to 
be  examined  is  a  oopporation,  Joint  stock  or  other  unincorporated 
n»Rooiatlon,  the  affldnvit  shall  state  tUo  name  of  tho  otlicers, 
directors,  or  managing  a|i:ents  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,  or  the  books  and  papers  as  to 
the  contents  of  which  an  examiuatluu  or  iusuectiou  is  desired, 
and  the  order  to  be  made  In  respect  thereto  shall  dirtn-t  the  ex- 
amination of  Huch  perHoUB  and  the  production  of  8uch  books  and 
papers,  and  on  iiuch  examination  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  oflfered  and  received  in  evident^  in 
addition  to  the  use  thereof  by  the  wituesa  to  refresh  his  memory. 

L.  1887.  ch.  410:  L.  1.S70.  oh.  542:  L.  ISRO,  oh.  530:  L.  I"ft3,  oh.  731; 
L.  1H95.  eh.  94G;  L.  1011,  ch.  781;  L.  1913,  ch.  278.  lu  ofToot  Bipt.  1.  1913. 
iioii  Kulf  hSL 

The  judge  to  whom  such  an  affidavit  is  presented  muAt  grant 
an  order  for  the  examination,  if  an  aetion  i*  pending:  if  no  action 
is  pending  he  munt  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  aetion  will  be  brought,  as  stated  in  the  atiidavit. 
and  that  the  appUej»tion  is  made  in  good^  faith  to  preserve  tho 
expected  testimony;  otherwise  he  mu.st  dismiss  tho  application, 
where  tho  person  to  be  examined  is  a  party  to  a  pending  action, 
or  is  expect(Hl  to  be  a  party  to  an  action  to  be  brought,  the  order 
may*  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  whii-h  he  Hhall  be  examined.  In  every 
action  to  recover  damages  for  ])ersonaI  injuries,  the  court  or 
judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
uefore  trial  may,  if  the  defendant  apply  tlu  re  for,  direct  that  the 
plaintiff  submit  t<>  a  physical^  examination  by  one  or  mx^re  phyni- 
ciana  or  surgeons,  to  be  di>signated  by  the  court  or  judge,  and 
»ucb  examination  fthall  be  had  and  made  under  sueh  roi^trictions 
and  directions  as  to  the  court  or  judge  sliall  swui  pniper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of.  the  court  or  judge*  shall  order  that  such 
physical  examination  be  made;  and  if  tlie  iiarty  to  bo  examineil 
hhall  be  a  female  ahe  shall  be  entitled  to  have  sueh  examination 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  party  or  perscms  to  be  examined  to  appear  before 
th<»  judge,  r.r  Icfoic  a  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examination,  at  a  time  an<l  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  n 
copy  thereof:  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  live  days,  befon-  the  time  fixe<l  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  alUdavit,  and 
that  fact  is  recited  lu  tho  order. 

L.  1S04,  ch.  429. 

S  H74.  CAm'dy  1877  and  1M8».]  PnnUliinent  for  dlaober- 
ftuK  order. 

Witness  feej«r,  at  the  rate  prescribed  l>y  law  In  an  action  In  the 
supreme  court,  must  be  paid  or  tendered  when  tJie  order  Is  served 
upon  the  party  or  other  p<»rson  re^iuiiMMl  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  onler,  his  attendance  may 
be  compelled,  and  he  may  be  imnished  in  like  manner,  and  tha 
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procf«dinR8  thereon  are  the  same,  ns  if  he  failed  to  obey  a  mib- 
|)oena.  iesiied  from  the  court,  in  wliich  the  notion  ia  pending:  or, 
if  no  action  is  pendinK,  from  the  court  of  which  the  judge  is  a 
member. 

1  «fT6.  {Ain'd*   187»»]      Service   Of  order,  ete* 

A  ropy  of  the  ordor,  and  of  the  affidavit  upon  which  it  was 
frr;tnt<*d.' nui;5t  bo  sci'vimI  uiM)n  the  attorney  for  each  party  to 
the  ar-tion,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  npi>eafod  in  the  action,  they-  must  be  served  upon  him, 
as  fiirectpfl  by  the  order.  If  no  action  is  pending,  they  mu§t  be 
jrt'rsonally  servtMi  upon  each  of  the  persons,  named  therein  as 
exjiected   adverse  parties. 

{  H7fU   [Ani'ily  IHTIKI      Cxamlnntlon  of  adTcmo  party* 

Tj>r>n  pnM)f,  bv  affidavit,  tlrat  service  of  a  copy  of  (he  order 
and  4>f  th<'  affidavit  has  been  duly  made,  mi  directed  in  tne 
«>riler,  the  judife  or  the  referee  must  proceed  to  tJike  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
lie  niiiy,  from  time  to  time,  adjourn  the  examination  to  another 
dav.  and  to  another  place,  within  the  s;ime  county.  Sections 
ei^ht  hundred  and  fifty-six,  eijrht  hundred  and  fifty-seven  and 
ei^rht  hundred  aiid  tifty-eipht  of  this  act  apply  to  the  examination 
of  a  party  or  a  i)erRon  expected  to  be  an  adverae  party,  taken  OA 
pres<?ribcd  in   this  article. 

2  R.  S.  302,  S  5,  and  Id.  390.  f  36. 

g  ST7.  [Repealed  In  18TT,  re-enacted  in  ISM.]  Party 
eonAned    iu    prlaom. 

Where  the  partv  or  other  person  to  be  examined  is  confined  in 
prison  or  ^ail  within  the  State,  under  a  sentence  for  a  felony, 

-     -  .    .         .    .     ,   ,      .1        ..^._„i.    .._.i    1..-..   j^....„i*:^..    may 

i  not 
refusing 

the  testinionv.  is  always  in  the  discretion  of  the  judpe.  Tlie 
onler  nnist  rennire  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  bnt  it  may 
prescribe  such  repnlations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

S  «T8.  (Repealed,  1877.) 

I  870.   [Am'd,  1882.1      Deposition  1>y  consent. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judj?e  or  refere<»,  at  a  time  and  place  specified  m 
the  stipulation,  either  orally,  or  upon  intcrrojratories,  to  be  afirreed 
upon  in  like  manner.  The  witnc^ss  may  be  subpoenaed  to  attend 
the  examination,  as  upon  a  trial:  antl  the  judge  or  referee  may 
take  his  deposition,  as  if  an  order  had  been  made  by  the  court, 
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directing  !t  to  be  so  tjiken.  But  this^scctiou  does  not  apply  to 
a  case  specified  in  section  eight  hundred  and  seTentyrsevea 
of  this  act. 

L,  1847,  ch.  2S0,   IS   78  and  79,   amended. 

1  880.  [Am'd,  1870.1  Rules  for  examination  of  party  or 
expected  party.  Manner  of  taklnff  and  returning  deposit 
tionif.      Refusal    of    persons    examined    to    ans'vrer. 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  tne  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribc^l  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copv  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  question  is  relevant,  and  whether  the  witness 
is  bovnd  to  answer  it. 

2  B.   S.  892,   S  6,  and  part  of  S   5   (2  Edm.   408) ;   and  Id.  399,   S  37   (S 
Bdm.  416). 

i  881.   [Am'd,  1011.1     Wlten  to  1>e  read  in  e-vidence. 

The  deposition,  or  a  certified  copy  tiiereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  specified  in  the  original 
affidavit  or  stii)ulation,  or  in  any  otlier  action  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  between  any 
parties  claiming  under  them  or  either  of  them,^  or,  if  no  action  or 
special  proceeding  is  then  pending,  in  an  action  or  si)ecial  pro- 
ceeding thiTcafter  brought  betw««en  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one 
of  the  i)arti(»s  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act.  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  is  taken,  and  as  between  the 
defendant  in  said  action  and  the  legal  re[)resentatives  and  privies 
in  interest  and  estate  (»f  the  plaintilj,  and  as  between  the  plaintiff 
and  th<^  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estnte  of  the  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2  R.    S.    392.   part  of   §    7.    and   Id.   399.    part  of   S   39;   am'd   by  L.    1911. 
ch,  S.'i9,  in  effeot  Sept.  1.  VMi.       ^ 
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i  SSU,  [Am*<l,  1KM2.I  Proof  of  M'HneMM*M  Inability  to  at- 
tend. 

But  such  a  clepoHition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  depo8itiun  taken  in  purKuauce 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  inlirinity,  or  that  he  is  (H)ntined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  conii)elled  by  subpoena. 
2  R.  a.  302.  399,  reaiaiudtfr  of  ft  $  7  and  30. 

fi   SS:i,  RITect  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  ifiven  by  him:  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,    if   9  and  40,   au'd. 

S   884.   OrliTlnal  alii  dart  ta,  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copit'S  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,    I  38. 

i  SSr».  rAm'd,  1877,  1901,  lOOO.]  Deposition  to  be  used 
on  n.otion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  rec'ord  and  it  is  necessary  for  him  to  have  the  atlidavit  or 
de[>osition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  maki^  an  order  in  the.  case  nuiy  in 
its  or  his  discretion  make  an  order  appointing  a  referee  t(*  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  ofjpose.  The  atfidavit  must  specify  the  nature  of  the 
action  and  nmst  show  that  the  allidavit  or  deposition  is  neces- 
fiiiry  thereon  and  that  such  person  has  refused  to  make  an 
affiihtTit  of  the  fa<ts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  i)art  of  the  plaint ift" 
at  l<*ast  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  <»f  the  plaintiff.  The  person  to  Ik*  examined  may  b" 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  m>»y 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  his 
Xhh'U  served.  The  deposition  must  be  taken  by  question  a  Mil 
answer  and  be  subscribed  by  the  witness,  and  must  be  delive-ed 
to  the  attorney  for  the  party  who  procured  the  order,  unless  soch 
order*  provides  for  a  different  disposition  thereof. 

Substitute  for  Co.  I'rcK-.,  S  4(n.  sulwl.  7:  I,.  1fK)l.  c-h.  .VJfJ:  L.  liM'l)  eh. 
<«5,  I  'I.  S«*e  uoti'  '10  uf  iioli-s  of  ll(i:inl  of  Stututury  Cunsoliduliou  ut  oiid 
of   <n*Ue. 
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i  K80.   Where   ^vitnema  miiy   be  cotupelleA   to   utteiiil. 

Whore  a  person  to  he  examined,  as  prescrihod  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  spcH'ial  reasons,  stated  in  the  affidavit,  the 
ord-er  otherwise  directs. 

Co.   Pruc.   {  3&1,  lust  c'lauBe.  witli  ameuduionts. 
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ARTIOL.B  SBCOND. 

Depoettions,  taken  without  the  States  for  use  within  the  State, 

Wtc.  867,  888.  When  comtiil8»ioii  to  Isflue. 

888.  How  and  upon  what  terina  granted. 

980.  Oni9r  made  by  jud^e. 

881.  Interroffatoiies:    bow  Battled. 

602.  Id.;    to  be  anuexed;  dlreetiona  for  retnrn. 

883.  CommlMlon  to  examine  wbolly  or  partly  apon  oral  qto^HtiooM. 

894.  When  open  commission  may  issue,  or  depoalttoDS  may  be  takes. 

895.  Depositions   where  adverse  party   is  an   infant  or  committee. 

896.  Notice  of  examination  upon  oral  questions. 

897.  Open   commission. 

8^.  Order  dlrectlnft  depoiiirioM  to  be  taken. 

890.  Before  whom  depositions  may  be  taken;  notice  of  taking. 

SOO.  Uow  depottltlona  taken. 

901.  Commission    or    order    to    take  depoeltionsi    liow   executed   tod   !•• 

turned. 

902.  Certificate   of  exeentlon. 

903.  Certificate,  a  sufficient  r«>tam. 

904.  Return  by   ajtent. 

906.  Jf  aj(ent   Is   nick  or  dead. 

906,  907.  FrtlnR  deposition,   etc..   ao  returned. 

908.  ComralasloD,  etc.,   Ity   consent. 

808.  Where  return  to  lie  kept;  parties  may  inspect  It,  etc. 

910.  When  depoaltton  may    l.e   suppressed. 

911.  Deposition,   etc.,   evidence. 

912.  When  Interropatoilos  and  deposition  may  be  In  a  foreign  languace, 
813.  LfOttera  rogatory. 

I  8S7.   [Am'dy  1870.]    WKen  commlMlon  to  isitiie. 

In  a  case  specified  in  the  next  section,  whore  it  appears,  by 
affiddTit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  anthorizinK  them,  of  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
nnder  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  de|)osition  of  each  witness;  and  to 
return  the  same,  and  the  commission.  accordiiiK  to  the  directions 
driven  in  or  with  the  commission.  Tho  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 

From  L.  1862.  cb.  375,  {  1,  am'd. 

S   f»S.    lAmW,   1806.]      The   Mnme. 

Sach  a  commission  may  be  issued,  In  either  of  the  followitip 
cases : 

1.  Where  a  party  to  an  action,  brought  In  a  court  of  record, 
is  In  default  for  want  of  an  appearance  or  pleading,   and  the 
testimony  is  required   upon   the  assessment   of  damages,   by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the  ' 
court  to  render  the  proi>er  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
verse party  In  an  action  brought  in  a  court  of  record;  and  the 
testimony  ts  required  in  order  to  rnrry  the  judgment  into  effect. 

8.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
supreme  court,  the  city  court  of  the  city  of  New- York,  or  a 
county  court,  or  a  motion  for  a  new  trial  in  either  of  those 
coorts.  i»  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  the  appHcnnt,  in  the  prosecution  or  defence  of  the 
action,  if  a.  new  trial  Is  granted. 

•See  L.    1882.   cb.   410.   §  1264;   pMt,  |  SIH. 
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4.  Where  the  application  is  made  before  the  joinder  of  issae, 
in  an  action  brousrht  in  cither  of  the  courts  specified  in  the  last 
sulxliTision;  and  there  is  reason  to  apprehend  that  before  issue 
lb  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
iu  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

(».  In  special  proceedings. 

L.  1805,   cb.  046. 

1  >  89,  HoY«'  and  upon  ^rhat  term*  arranted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  npi)eal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
nnd  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  api>earauce.  Upon  granting  the  order,  the  couit 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  18((2,  ch.  375,  g  1,  and  2  R.  S.  303,  §fi  11  nnd  12,  with  ameDdmenU. 
See    also    L.   1847.  cb.   470,  $  15  (4  Kdm.  583). 

S   800.   Order    made    byjadse. 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  nnd  it  is  subject  to  the  control  of  the  court. 

9  801.    Interroaratorleat  ho^v  nvtded. 

Unless  the  interrogatories,  to  be  annexed  to  the  commission, 
are  settled  by  consent  of  the  parlies,  they  mu.st  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 

2  R.  S.  303.   I  14,   as  am'd  by  L.  1875.  cb.  420. 

(  892.   Id. I  to  be  annexed;  dirc'ctlonii  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Kit  her  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  pf^rties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  shall  be  returned,  the  judge  must 
indorsi-,  unon  the  commission,  the  proper  direction  for  that 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it 
to  be  returned  by  an  agent,  it  must  be  returned  through  th« 
post-office. 

Id.,  f  15,  wltb  amendiucutJi. 
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§  803.  [AmM,  1805.J  CommlHfllon  to  examine  whollr  or 
partly  upon  oral  anestlonii. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  the 
Riipremo  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
ia  made,  muy  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commii^sion  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witneset's, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

h.   1885.   cb.  846. 

§  894.  "^'Iien  open  eommlHnion  may  Ibmuc,  or  clej>oaltio«B 
tnuT  be  taken. 

Where  an  issue  of  fact,  join<Ml  in  an  action,  is  pending  in  either 
of  the  courts  specified  in  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thcTeof,  or,  in  the 
sui^reme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  partj',  and  upon  satisfactory  proof,  by  aHidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  as  prescri)3:  d  in  the 
following  seciions  of  this  article. 

I  96S.  [Am'd,  1870,  1897.]  DepoNltlons  ^vhere  adverse 
partr  t«  an  Infant  or  committee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sectiona,  except  by 
consent  of  the  parties. 
L.  18B7.  eh.  <l06w   In  effect  Mv  19«  1887. 

}  890.  Notice  of  examination  npon  oral  QvestloiVn. 

Where'  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
8ld4  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  muHt  be 
served  as  prescribed  in  section  899  of  this  act. 

See  f  809,   poet. 

I  8^7.  Open  commission. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  eitlier  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined:  and  to  return  the  same, 
and  the  commission,  immtniiately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  th<^  commisHion. 
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S   808.  Order  directing?  deiioiiltloiui  to  be  taken. 

An  order,  directing  th.it  dopositions  be  taken,  must  specify 
the  time  within  which  they  must  be  tuken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  /jiving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1853,  ch.  387,  fr  4,  am'd. 

§   800*  B<$fore    Tvlioin    depoiiltloiia   ma-y   be    taken;   notice 
of   taklnir. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  w^itness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinitj^  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  nnd  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  nnd  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  tim^  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
days  before  the  d«»position  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  Ik?  taken. 

L.  1853,  ch.  3S7,  part  of  §  4,  and  {  5.  am'd. 

§  900.  Hovr  depoaltlonn  taken. 

Upon  the  examination  of  a  witness,  without  written  Inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answqrs,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
whicn  he  deems  proper,  and  the  witness's  answer  must  b<» 
taken  accordingly,  the  objections  thereto  being  r<»served,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  w^ritten  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

I  COl.  Commliiiilon  or  order  to  take  depositions |  ko'vr 
exoettted  and  returned* 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  e;camined. 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 

4C14 
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nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

Z.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  piust  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  tnereto. 

4.  The  commissionor,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex-  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  h!s  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  ofiicial  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  Is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

3  R.  S.   894.  S  Id,  and  L.  1853.  ch.  387,  U  6,  7  and  8. 
f  MMS.   Ccrttflcaie  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  suV>scribe,  and  annex  to  each  deposi- 
tion,  a   certificate,   sulwtantially   in    the    following    form,    the 
blanks  being  properly  filled  up: 
"  State  "  (or  **  territory")  "  of  "  )  „k  • 

•*  County**  (or  ''  parish")  "  of  "  \  ^^" 

•*  I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,         at  the       ,  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
"  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

From  U  1853.  cb.  387,  |  7. 

I  OOS.     Certlfleate,  a  imfllclent  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient 
turn  to  a  commission, 
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S  IM>4.   Return   hy  ufiTcnt. 

If  the  packet,  specified  in  section  901  of  tliis  j^ct,  is  delivered  to 
nn  fig'.-nt,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
It,  upon  the  agrent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 
2  R.   S.    394,   S  17. 

S  905.   If  aflrent  la  «lck  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
cf  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
re«eived  it  from  the  Qgeut;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  h»is  not  l)een  opened  or  altered  since 
he  received  it;  and  that  he  bi»lieves  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 

Id.,  f  18. 

S  006.   FlUnar  depoiiitlon,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk:  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 

Id.,  f  19.  am'd. 

9  907.   The  aarne. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  tlie  time  of  the 
recei[)t  and  opening  thereof,  and  immediately  file  it  in  hia  office. 

Id.,  §  ao. 

§  ?>08.  CommlsBlon,   etc.,  by  connent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
mnde,  by  X!onsent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  eflFect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it.  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,   §  21,    remodelled. 

S  00f>.  '^''here  return  to  be  kept;  parties  ntay  fnap«ct 
It.   etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depositions.  an<l  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stipulntirn  of  the  parties,  or  unless  the  court,  by 
a  special  order,  directs  them  to  be  filed  in  the  office  of  another 
c(erk.    They  are  always  open  to  the  inspection  of  th^  parties 
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eiiber  of  whom  In  entitled  to  a  copy  ot  them,  or  of  aay  part 
thereof,  on  payment  of  the  fees  allowed  by  law. 
3  R.  a.  8M.  S  22. 

i  OlO.  "WlieB  deptMition  may  be  anppreMieJ. 

Where  it  appears,  by  affldarit  that  a  depoAitlon  has  been  Im- 
properly or  irresrnlarly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  npon  the  trial,  coold  have  been  pro- 
cared,  with  due  diligence,  by  a  subpoena;  or  that  the  attorney  fat 
either  party  has  practiced  any  frand,  or  unfair  or  orerreadliinR 
conduct,  to  the  prejudice  of  the  adverse  party,  iu  the  course  or 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 
L.   18&3,  ch.  887.  |  14,  am*d. 

S  911.  Depoaltlon,  etc.,  evldeiftce. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article. 
or  an  ezemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may.  u-.less  h  is  suppressed  as  prescribed  in  th<^  last  sec- 
tion, be  reiid  L.  evidence  by  either  party.  It  has  the  same  effect, 
and  no  othcx*,  a^.  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
•r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition.  >^ 

Id.,  i  18,  and  2  R.  S.  896,  I  23,  with  amendmentB.    See  4  T.  ft  C.  666. 

§  f)12.  lAm*df  18d6.]  "When  lnterroffatorle«  and  dep««l« 
tlon  may  be  in  a  forelffu  lanarnaare. 

Uoon  an  application,^ made  in  the  supreme  court,  the  city  court 
6f  tne  city  of  New-York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  It  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
Ehiglish  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit 
ness;  and  that  his  answers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
mnst  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party;  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  In  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  hj  the  judge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  was 
personally  present  and  testifying. 

L.  1806,   cb.  046. 

§  918.  timtteru  revaiory. 

Tjetters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
missioa  may  be  issued,  as  prescribed  in  this  article,  upon  satls- 
»  917 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  believe, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuing:  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Lietters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  rpturned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexoo 
to  A  commlMion,  and  the  depositions  taken  thereunder. 
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DepoaitionB,  taken  within  the  state  for  use  wUhout  the  eiaU, 

Sec.  914.  In  whAt  eatM  deposition  ttaj  Im  tAkoft. 

915.  isabpoena  to  wltneas. 

916.  R«p««Im1. 

917.  Repealed. 

918.  Repealed. 

919.  Taking  and  return  of  deposition. 

920.  Repealed. 

§  914.  [As»'d»  18d9.]  In  wbat  cases  deposition  may  be 
taken. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  Uuitedi 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production,  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

2R.S  wr.l»(a  Ednv.414),  as  am»dbyL.1867.  cb.  «,  I  1  (7Bdni.B8);  L.  1899, oh. 
9U.    In  effect  Hept.  1. 1899. 

f  »16.  [Am'd,  1899.]    Snbpoena  to  witness. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceedin^r  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  w^ithin  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
Buprenae  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  m  which  the  notice  was  given,  or  the  proceeding  taken; 
or  Defore  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  tJie 
subpoena,  to  testify,  m  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  faU  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  jndge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court  The 
S^to  8*''*        o^   practice  must  prescribe   rules   for   such    pro- 

ttS:  crflA."iJ"eJal?^t!  ihm.  •"'^  ^^  ^-  '"^'  *^- "'  • »  <'  Mm-  O).  ^'^ '.  L. 
1.*1809!]^^^^**^^  ^""^  ^'  ^^'  ^'  ^®^'  ''^'  ^^'   ^°  ^^^*  S^P*- 

1  *j^|^Y^^^^**^  ^*^  ^'  ^^^'  ^'  ^®^'  ''^'  ^^'    ^"^  ^^^^  ®^P^- 
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8  010.  [Am'd,  1809.3    Ufm^fins  «««iTflt«rn  of  deposition. 

The  officer,  or  commissioner,  before  whom  a  witness  appears, 
in  a  ca«d  vpMfied  in  this  kitiole,  mtist  take  >&&wti  bi»  tevMurony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  «hal1  be  required^  and  mwst 
certify  and  transmit  it  to  the  court  in  which  the  action«  suit,  or 
special  proceeding  is  peoding,  as  the  practice  of  that  court 
requires. 
L.  1899.  ch.  509.    In  effect  Sept.  1, 1809. 


J  •JW.  [Repealed  May  3,  1890; *L.  1899,  ch.  502.   In  effect  Beyt. 
1,  1899.] 
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TITLE  IV. 
Pocumontary  etridence. 

▲rOcto  1.  PociimwUry  evidence,   as  •  nnlmutute  for  «nl  teHtlnonr.  • 

2.  Proof  of  «   d<ttiui»9iit»  mecubi'^l  ur  raoiaUiiiig  ^^tiiin    Uie  Htate. 
S.  Proof  of  a  doriitD(%T.  rematiiiug  io  a  roart  or  public  office  of  the 
UMtM  Btati>«,  or  ex^'ntM  or  remaining  wlthbtt  the   State. 

ARTICUB   FlRttT. 

D6cmt^nUny  evidence,  ««  a  ^^bsiitute  for  oral  te^Hniony, 

Sec,   021.  Cortalu   ofljcial  certl^'atetif   evldG^fOt 

9ti.  (Vrfi^atr,   tU'.,  Mn   file,   cfldenoe. 

923.  Xotary'8   certlflcat^»    t'vld*»n<t«.        .  . 

924.  Notary'ii  protent  and  iBoq)«mii4«ni ;   vben  etkleMB. 

925.  Proof  of   proHentmont,   etc..    of  foreign   bills. 

l^:  i^'St'h.im'Wi^Mi:  '^^'*«*^"       ■••♦••• 

028.    ,Miifr|a«B.  t^rti(h;aJ»i   irvldenoe.  ' 

020.     Byok   of  foreign  n»riK>ratlgn ;   wl^on  .erideDoe,  .    . 

9»0.     Wtt*«  A  thpT  tli(»cwrf  \h  evMeiir<>. 
•81.     Ufhf  tfopjr  to  bto  tel-illwl. 
•  99lM^C9air  dr.  •  doRigiiatloo   ef  person   upon   wbM]i   to*  nske   •prvlee.    aa 

evidcM^ce^  •       ,  , 

d3lt>.  Beoltal    16    order,    re»olu(ion    or    record    of    public    offloera,    bovd 

OP  body   pwftuifii^tl-ve  evidentM'  of  ccrlafu   faot»«. 
931c.  Extracti*     from     books     and     fecftiHii'    of    rooaptroller'a     office     as 

^vldeooe. 

i   921.  Certain  ofl^olal  eeriilkcAi^mf  evS^^nce.    , 

Wlr^fe' tW*  Affl^Cf,  tf>'  wllorri'  th(»  ioffal  cli.st6d.t  of  a  napor  be- 
lon^H.  c««Jlfi*s,ufi(liM-  ]\\h  hand  rtUd  t^tticJal  fsoul,  that  he  hag  made 
iliHff^ut  examlnatiott,  in  his  offlr*.  for  the  paper,  and  that  it 
e&niiot  b*  fdnnd,  ffh^  certificate  is  prcsumptlre  evidence  of  the 
faKif  «o  eeftified,  afl  if  the  olhcer  prrsouaJly  testiflod  to  the  same. 

1  R.   S.   5fi±,   I   12   (2   fSAtti.   ST.\\.      See  iM^Kt.   8   !»^I. 

t  f>22»  CertlAeaie,  etc.,  on  ftlev   eviaenoe. 

Where  a  public  oflic-or  U  r«|uired  or  uuUiorizt'd,  by  special  pro- 


1 


rision  of  law.  to  make. a  certificate  or  an  attldavit,  triucltin^  tn 
act  perforinea  .by  him,  or  to  a  favt^  aacertaiued  by  him,  in  the 
coorae  of  hia  official  duty;  nud  to  fiW  or  deposit  it  in  a  public 


office  of  the  State;  the  certificate  or  aifldavit,  ko  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  i»rc«uinptive  evidence 
of  the  facta  therein  allcKed,  except  wlwre  the  effect  thereof  is 
declared  Qr»J?9£r^Ulti$4t  ^-  ^Pf't'i^  uroviaion  of  law. 

f  9«l«   (Ain*cl«  ISrr.)     NfPtnvjr*!!   oertlUcate,  evidence. 

Xbe  c*erti6cate  of  a  notary  public  o£  tlie  Stal^e,  under  hm  hand 
aod  eenl  of  ofilee,  of  the  pronentoient  by  him  for  acceptance  or 
payn>eut,  or  of  the  protest  for  m>n-a<!Ct^ptance  or  non-pnyilient, 
of  a  pr<)mi»»ory  note  or  liill  of  exchanffe,  or  of  the  service  of 
aotii'f^  therfi*f  on  a  party  to  the  note  or  bill;  specif yiup  the  uKide 
of  jci^Jnjr  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-offlce  nearest  thereto:  is  pre- 
sumptive evid<»nce  of  the  facts  certified,  unless  the  party  ajjainst 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleadiuf,  iO|*  withio  ten  dfiyti  ntU^r  joinder  of  an  is^suo  of  fa<*t.  an 
original  affldavit.  to  the  efTect.  thnt  lie  has  not  received  n<»ti<'e  nf 
ikon-acceptriu<**',  or  of  n<»n-paynicnt  of  the  nrtte  or  bill.  A  verified 
»nswpr  iM  tiot  stifttcient  as  an  affldavft.  within  the  meaning?  of 
tbiR  ftertion. 

•     L.   tSJW.   di.   271,    «  S    (A  K.hii.    mni. 
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S  024.  IKotary'M  protest  and  memorandum |  nrhem  eTi« 
d«nce. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  atiendance,  or 
his  testimony,  cannot  be  procured,  iu  any  mode  prescribed  by  law, 
his  orifflnui  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  preaumptiye  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  offidal  acta,  kept  bj 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
iiou-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  R.  S.  283-284,  |f  46  and  47  (2  Bdm.  294).  consoUdtted. 

S  825.  Proof  of  preHentment,  etc.,  of  foreign  btll«. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  atate,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  -service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  cb.  809,  second  and  third  senteQcei  of  3  1  (6  Bdm.  4OT),  am'd. 


8  026.  [Am'd,  1877.]      AlBdavit  of  printer,  etc.,  evideaee. 

The  affidavit  of  the  printer  or  publisher  of  a  newaprnper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  In 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence:  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  is 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
caFo,  where  the  mode  of  proving  a  publication  is  otherwise  sped' 
ally  prescribed  by  law. 

L.  1835.  cb.  169,  |  1  (4  Edm.  638),  am'd. 

§  027.  [Am'd,   1002.]    Affidavit  of  Mervice  of  notice. 

Where  it  is  necessaiy,  upon  the  trial  of  an  action,  to  pwe  the 
service,  posting  or  atHxing.  of  a  notice,  an  affidavit,  showing  the 
service,  poHting  or  altlxing.  to  have  been  made  by  the  person 
making  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1858,  ch.  244,  ft  1  (4  Edm.  645),  am'd  by  adding  Iho  last  clauae;  L.  1902. 
Ph.  93.    In  offect  8«'pt.   1.  VMii2. 

9  02R.    [Am'd,   1K70.]      Marrlaire   certltlcate,   evidence. 

An  original  cert ifica to  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  th» 
original  entry  thoroof  made,  imrsuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  il«e  State:  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evid«oe« 
of  the  marriage. 

'^  E,  a.   HI,  i  17   (2   Kdin.   146). 


c.  9,  t.  4,  a.  1  DOCUMENTARY  EVIDENCE.  f  f  02a-Slb 

§  929.  Book  of  foretffn  oorporaiioit|  -when  eTldenoe. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  of  the  corporation  may  be 
used  for  that  purpose,  as  presumptive  evidence,  whether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 

Sabfltitute  for  L.  1863,  ch.  206,  part  of  I  1,  as  am'd  by  L.  1869,  ch.  089. 

S  030.  Wl&eit  a  copy  tlaereof  i«  eTidenee. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  f^rig^ial  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days*  notice  of 
his  intention,  specifying  briefly  the  nature  of  the*  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

Li.  1863,  Ob.  206,  parta  of  fS  1  and  2,  am'd. 

I  031.  Homr  copy  to  be  verified. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre* 
scribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  tho 
person  who  made  it,  or  of  a  person  who  has  examined  and  com* 
pared  it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
It,  or  compnred  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corpora ti»">n:  or  that  it  was  then  acknowledged  to  him  to  be 
snch.  by  an  officor  or  receiver  of  the  corporation,  or  a  person 
baying  the  custody  thereof,  naming  the  person  who  mane  the 
acknowledgment:  and  he  must  8i)ecify  where,  and  in  whose  ciu- 
tody,  the  original  was  then  kept. 
M.,  part  of  I  1. 

f  nsia.  [Added,  IfMH).]  Copy  of  deslarnatlon  of  person 
upon    i^Uom    to    niMke    service^    a«    evidence. 

xVn  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  as  provided  in 
section  Mixteeu  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presimiptive  evi- 
<leuce  of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  officer  executing  it. 

Added  by  L.  1009.  oh.  65.  Dorlvatlon  —  Code  Civil  Procedure.  |  432, 
subd.  2,  pt.  For  remainder  of  tteetlon  nee  Co<le  of  Civil  Pro<'etlure,  S  432, 
Hod  General  Corporation  Law,  i  16.  See  note  5  of  notes  of  Board  of 
Statutory  Consolidation  at  end  of  code. 

f  031b.  [Added,  1900.1  Recital  in  order,  resolution  or 
record  of  public  ofllcerM,  board  or  body  presumptive 
evidence   of   certain    facts. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  iu  section  forty-one  of  the  gen- 
eral conHtructiou  law  that  such  meeting  had  oeon  held  or  ad- 
journed as  provided  in  said  Mection  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
evidence  thereof. 

Added  by  U  1009,  ch.  65.  Derivation  —  Statutory  Construction  Law, 
f  19,  pi.  For  remainder  of  section  sw  G(>neral  Construction  Law,  |  41. 
See  note  6  of  notes  of  Board  of  Sfntutory  Cou.solidatlon  at  end  of  code. 
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fcOSlc  DOCUMENT ARi    EVIDEN'CE.  c.9,t.4,a.l 

i  9aio.   [Addedy  HKW.J    KxtracU   from  book*   aod   records 
mot  comptroller**    olllce    am    evideocc. 

The  state  comptroller  is  hereby  authorised  to  furniuli  extracts 
from  the  Ijooks  aud  recordu  (»f  hie  otflre  iu  reference  to  any  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  coutaiub 
all  that  i8  stated  iu  Biich  book  or  record  relating  to  such  lot, 
piece  or  parcel  of  land,  and  Biich  certified  extract  may  be  read 
in  evidence  in  all  courts  and  proceedings  with  the  same  effect  as 
the  original  book  or  record. 

Added  by  U  1B09,  ch.  406.    la  «ff«e^  UtiS  11,  ltO». 


c.9,t.4,a.2  rK>OUMENTARV    EVIDENXE.  §§932-3* 

I*roof  of  a  document,  executed  or  remaining  uithiri  Uicytcft^, 

Sec.  932,  Statuies.   etc.;   how  i>rovt'd.  .."  .u 

•33.  Coptes   of   recorfls    tnd    pnprrs   \n.   <^rto!ti   ofBciWi,    pr^tiikiptl'^^  •?!- 
^  dfeboe.  1     .  <•       1. 

034.  Id.;  Of  papero  fljcd  wltfe  town  clf>rk.  .    i^ 

93(1.  OwTfyoii^,  w|t«i»  iM;i(Of;w)«Ufua»  «ir  riH-vrU.  or  traj>»i<fclpt  t^  record. 

eviaenoe. 
936.   Such  evidence  may  be  rebutted. 

MT.  What  inatnii&GntH  Hkty  be  aokaowleacBd.  ... 

038.  Ju8tice'»  docket  and    transcript   evidence   iK'forc   him.  i 

Ki9.  Tranaerlpt   from   JuMtice's   ducjcet,    evidence   generally. 
(  940.  Other   proof   of   pfrw»e«l!nga   N^ftof**  jiiWfcH^.  ••'  " 

I  941.  ORtinaneei,   etc..    of  eirte*.    TlUagk*»,   etc. 

j  941«.  FrQ9f  of  colonittl  ataluteii. 

f  982.  lAm*d,  18960    StatuteM,  etc.,  how  prdved> 

A  Btatate  or  joint  reBolutioc,  pawed  hy  the  legislature  of  tl)9 
fitate,  may  be  read  in  evidanee  from  a  iwwvj^aper,  designated  as 
pccflcribtfd  hy  law,  to  imbtiah  the  same,  mitil  six  months  after 
the  cloae  of  the  leeaioa  at  which  it  waa  paaa^:  and,  at  any  tim^ 
from  a  volume  printed  under  the  direction  of  the  secretary  or 
State.  To  entitle  any  copy  of  a  law  publislied,  other  than  those 
published  under  the  direction  of  the  ae.cretary  of  State^  to  be 
read  in  evidence,  there  shall  be  contalnou  ir.  the  snm^  bDolk  ^r 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  .a  fee 
aa  he  aholl  deem  just  and  reasonable. 

L.  1S96.  ch.  694;  1  R.  8.  184.  ff  8  and  12  (1  Bdm.  I8it).  eonsolfdateQ 
and   am'd. 

S  088.  [Am*d,  1878.]  Copies  of  records  and  papers  in 
•«rtain  «Ae*B,  prcanasptive  •Tftdsnae« 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursusut 
to  law,  m  a  pnbilo  office  of  the  State,  tlie  otfbeec  having  charge 
of  which  has,  parsttant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  elerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  creatini  by  authority  of  a  law  of  the  State,  and  having, 
imrMiaiit  to  law,  o  seal;  or  a  transcript  from  a  record,  kept,-par^ 
suant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  oc  sec- 
retary, la  eridenee,  as  if  the  original  was  produced^  But,  to  en- 
title it  to  be  tued  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  coart,  under  his  hand  and  the  seal  of  the  court;  or  hj  thf 
officer  having  the  custcnly  of  the  origiaah  or  his  deputy^  or  ckerk, 
apfmlated  parsttant  to  law,  under  bis  ofiiciai  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
dberk  of  the  public  body  or  board,  appointed  pursuant  to  law. 
ander  his  hand,  and,  except  where  it  is  certified  by  the  clerk  tui^ 
secretary  of  either  house  of  the  legialatnrei  under  the  official 
seal  of  the  body  or  board. 

§  884.  Id. I  of  papen  filed  with  tovm  elerlr. 

A  eopy  of  a  paper  filed,  pursuant  to  law»  in  the  offia^  oi^  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuint 
JU>  law,  certified  by  the  town  clerk,  is  evldMice,  with  like  eft^<H 
as  the  original. 

t  B.  &  800,  9  M  (1  Edm.  SS8). 
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§§942-44  DOCUMENTARY    E^aDE>TCE.  c.9,t.4,a.3 

ARTICLB  THtRlD.  " 

Pr6of  of  a  document,  remaining  in  a  court  or  pulblie  office  of  the 
United  States,  or  executed  or  remaining  loithout  the  state. 

Sec.  942.  Printed  copies  of  laws  of  another  State,  etc.  *   * 

!>43.  Copied  of  records  of  United  StateH  courts. 

944.  Coi>l(>((  of  docammtii  ou  A\fe  lit  cMMirhiMnts  o^  UMMfl  Stalfefe  vi«- 
Bumptive  evidence. 
.   945.  Record  of  bill  of  sale,  etc.,  of  vessels. 
MO.  Oontoyance  of  land  wltnout  the  State. 

947.  Kxemplillcation  of  record  of  conveyance  of  land  witbont  tbe  State. 
SM8.  Trau«ciipt  of  ducket,  etc.,  of  justice  of  adjoining  State. 
iH9.  Id.;  how  authenticated. 
960.  Other  proof. 
Ml.  Proof  tnaj  be  rebntt«d. 

902.  Copie»  of  rec<^rds  of  coorts  pf  foreign  ooon tries;  how  authenticBted. 
9G3.  Other  proof. 

964.  This  article  does  not  declare  etfect  of  record,  etc. 
966.  Public  recoi-ds  In   New   York  county. 
966.  Documents  from  forvign  oountrleii;  how  aothenticated. 

S  042.  Printed  coplen  of  laws  of  another  Stotei  «|k«» 

A  printed  copy  of  a  statute,  or  other  written  iiiw,  ^f  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  t*dict,  decrt^,  or  ordiuuuf'e,  by  the  exccfttive 
power  thereof,  containGd  in  a  Look  or  pnollcaffou,  pnrporung  or 
prr)ved  to  liave  been  published  by  the  authority  thereof,  or  proTed 
to  be  oonimonly  admitted,  as  ex-idence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  \n  presumptive  eviden(^  of  the  atatute. 
law,  proclamation,  edicts  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  fore}>ru 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  bookH 
of  reports  of  cases,  adjudg:ed  in  the  courts  thereof,  must  also  b»* 
admitted,  as  presumptive  evidence  of  the  unwritten  or  conuuon 
law  thereof. 

Co.  Proc,  §  426,  as  am'd  In  1S69.    See^  also.  L.  1848,  cb.  913  (4  Rdm.  648). 

§  043.   Coplea  of  records  of  United   States  courts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United   States,   is  evidence,    when   certified    by   the   clerk   or 
olHccr.  in  whose  custody  it  is  required  by  law  to  be. 
L.   1845.  ch.  303.  §  1   (4  Rdm.  641),  am'd. 

S  044.   [Am*d,   1870,   1890,   1007.]    Copies   of  docnments  on 
file   In  deiiartments   of  U.   S.  presnmptlire  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fled  by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  TTnited  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  TTnited  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evidence  of  fhe  matters  of  fact  stated  therein. 
The    records    of    the    observation    of    the    weather    taken    at    the 

All. ' 


c.  0,  t.  4,  •.  S  nOC^JtljeXTAKY    KVlDKtVt'E.  §§  H&-49 

arveiM.]  Iq  ,Cantrjii.{Mur^>ilDUer  die  dlteotioE  of  the  meUorologicai 
Hud  afitrouDmical  'Qb^cvntOTv  •  u£  tlie  dty  pf.  New  Vork,  wheu 
daiy  cerUlied  bj!i<iii«  offleml'  ia.  ebapge  thereof^  or  hyi  deputy, 
shall  be  preBamptivQv^TitieBiDfl  uf  tlie  ta«ts  sot  fom-itkemn,  aua 
shall  be  received  in  evidence  ou  the  trial  of  auy  action  in  all  the 
courts  of  this  state. 

Lt,  1846,  cb.  240,  5  1  (4  Edm.  041).  am' d  and  L.  iBTO^cti.  290;  fi.  18M^  ch. 

;  U  1^07»  -«^  ieHf,    lu,  ft^ept  May  ^,  19M7. 


S   94tf •  'iiecojrd  ,o^'  IkiXl  ',blE  inkle,  etc.,  djlf  Teasels. 

The  record,  of. la  tuM  gl' siU^>  niurlyage,  hypothecation,  oj  con- 
vey ange  of  ;q.,  ve»«eU  .b«i(3injcing  to, ^.. port  or  place,  within  the 
United  States, '  recorded  in  tiie  o£hce  of  the  collector  of  customs, 
Tvhere  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  viiast  moonledr'  icK-ttke  aiatiner«.as  a 
deed  to  be  reoordied  Withiu  the  Skate;  or  a  ti'andoript  of  sue^  a 
cecotd^/duly  «ertifled  hy:'th6  collectm-;.  is  evidence,  with  the  Ukf^ 
effect  as  the  original. 

Im  1862,  cb.  251  (4  Bdm.  646),  as  am'd  by  U  1B65,  cb.  612. 

i^ IK4I« I C^nircvMQ ce  oC  Jnnd>  tvltlM»i>t»4liei.St*te«     i 

A  conveyance  of  real  property,  situated  without  the  &t&te</ac< 
knowledged  .or  <  proved^  uud  o^rtifiedy  in  like  uianner  a»  a  deed 
to  be  Decorded' within. the  <rom»ty  wherein  it  is  oileired  in  evidence, 
ia  «TideDoe,  without  fut-ther  proof  thereof,. au  if  it  related  to  real 
property  situated  withiln  the -State.  A  conveyance  ;of  real  prop- 
erty, situated  w^ithin  another  state,  or  a  territory  o€  the  United 
States,  which  has  beeu  duly  authentlcat]Q<l/  according  tq  the  law-s 
of  that  state  or  territory,  so  as  to  •  bo  read  in  evidence  in  the 
courts  thereof,  is  «Tidencc  in  like  manner. 
.1  B^.S.  :^.i  ft27.U  mm,  ll2h  ai»U 

1.947*  E:xf:mpUllca.t4oi»  .of  record  of  conveyance  of  land 
wlt]»<»iit  tjbie  Stale,        ,7 

An  excunpUlkcatiqit  of  the  record  of  a  conveyance  of  real  prop- 
erty situatfld,  withoiut  tlui  State,  and  within  the  Uiuted  States. 
vhieh  baf  been,  recotrded- in  the  pt>ite  or  territory,  where  the  real 
property  i^i^tuatedi  pursuant  to  the  laws  thtTcor,  when  certified 
under  the  hand  and  seal  of  the  otficAr,  having  the  custody  of  the 
r€?cord,  is,  if  the  original  cannot  -1)6  produced,  presumptive  evi- 
dence of  the  conveyance,  and  of  the  due  execution  thereof, 

Analogoos  to  L.  1864,  ch.  311  (6  Edm.  254).  t      .    .(    i    . 

9  1148,  iPranaerlpt  <»f  docket,  etc^  pl.Jastice  of  adjolnln^^ 

•*t jii^e*         I  i  t     <  < 

A  transcript  from  the  docket-book  of  a  justice  of  the  peape, 
M-itbin  an  adjoiaing  state,  of  a  judgment  rendered  by  hmi;  a 
transcript  of  his  minutes  of  the  proceedings  in  tl>e  c^use,  pre- 
vious to  the  judgment:  or  of  an  execntion  issued  thereon;  or  of 
the  retucn  ofi  aa  execution:  when  subscribed  by  the  justice,  and 
autfaettti^ted'a^.pcef^cribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 
From  L.  1886,  cb.  4.39,  9  1  (4  Edm.  630). 

v'f  •  •40«»'Ul4'>kofa rn«4M)^tAPAt?fl- . 

8uch  a  transcript  must  be  authenticated  by  a  certificate  of  th« 
justice,  atiB4Ked:  tJleireto,  to  the  efTeot,  that  it  is  in  all  respects 
eoifeffU  aod'tldil;  1m  had . jurisdjetion  of  the,  cause;  and  also  hp 
a  certificate  of  the  clerk  or  prothonotary  of , the  cpuaty,  in  wmc^ 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  hjind  and  seal  of  the  court  #i^iCommon  pleas,  or  other  county 
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court  of  the  county,  to  the  effect  that  the  person,  subscribing  the 
(ertificate  attached   to  the  transcript,  was,  at  the  date  ot   the 
judf?ment,  a  justice  of  the  peace  of  that  county;  and  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id.,  (  2. 

{  HSO.  Otb«r  proof. 

The  judgment  and  other  proceedings,  and  the  justice^s  authoritj^ 
to  render  the  judgment,  may  also  be  proved,  by  the  productiou 
(»f  the  docket,  or  of  a  copy  of  the  judgment  or  other  proccefllngs; 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.   1836.  ch.  439.  S  8. 

S  961.  Proof  wtaT  bo  rebmtted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 

Id..  §  4. 

S  f>52.  Copies  of  record*  of  ooarta  of  forofirn  coDttt^ies) 
lioiT  antlaenttcated. 

A  cy)py  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  tlje  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custody  the  record 
in  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  persiui,  so  attesting  the  rei!ord, 
is  the  clerk  of  the  couit:  or  that  he  ih  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

I?.  By  the  certiHoate,  under  the  groat  or  principnl  seal  of  the 
;?overnment,  under  whose  authority  the  court  is  held,  of  thfe 
secretary  of  Stnte,  or  other  officer  having  the  <'ustody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction:  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  Inst  subdivision,  is  genuine. 

From  2  R.  K.  896.  fi  2S  (2  Edm.  413),  am'd. 

9  063.  Otlaer   proof. 

A  <'opy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  xHiJch 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  bf 
the  following  facts: 

1.  That  the  copy  oCTered  has  been  compared  by  the  witne.<is 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  wa«  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attehtation  is  genuine. 
Id..  S  27. 

S  964.  lAmM.  1877.]  Thin  article  ««•«  not  deetafre  e«eef 
of  record,  ^ti*» 

Nothing   in  this   article   is   to  be   construed,   as  d^laring  tbo 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  countryt 
authenticated,  so  as  to  be  evidence. 
_  Id.,  S  28,  last  cUqm. 
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I  956.  [Inserted,  1892 1  am'dy  1904.]  Public  reeords  In  Mew 
York  oonnty^. 

All  maps,  surveys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the  jrej^^ster  of  the  city  and  county 
of  New  York,  or  the  surrogate  ox  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  cTty  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation .  act,  or  in  the  office  of  the 
rejn^ters,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 

L.  1802,  ch.  522;  Ii.  1004,  th.  444.    In  effect  00pt.  1,  1904. 

1  95e.  lAin*d,  1877,  1912.7  DovamentM  from  forelflrn 
coantrleai)  bo^v  aatlientionted. 

A  f(»py  of  a  iiatent,  record  or  other  document  remaining  of  rec- 
ord <»r  »)ii  fiU»  iu  a  publjc  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  iu  that  country,  is  evidence  tvhen 
authonticafed,  as  follows: 

1.  By  the  certificate  imder  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  ill  that  country,  to  the  eflvft  that  the  patent, 
rei-fjrd  or  docimieut  is  of  record  or  on  file  in  the  public  office^ 

and  that  the  copy  thereof  is  correct  alid  certified  iu  due  form:  aud 

2.  By  a  certificate  under  the.  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law.  for  the  aotJUentication  of.thc  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  S(tate,  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presiimpfiTC  evidence  that  the  copy  of  the 
patent,  recoi*d  or  document  is  certified  according  to  the  form  in 
use  iu  the  foreign  country:  or 

3.  By  a  certificate  under  the  hand  aiid  official  seal, of  a  consulai* 
officer  of  thf  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  6n  file  in  the  public  bfflce  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive exiiU-uce  Xjxat  the  sapi©  is  cef.ti^fjd  according  .to  the  form  m 
use  in  the  foreign  country. 

L.   1«75.  ch.   1.10,  portion*  of  5§  1,  2,  8  and  0.     Am'd  by  L.   1012.  ch.  VI,  In 
•ffect  Apr.  3,  1012. 
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I    ' 


TiTLB  V. 
Hlacellazieous  proylsXoxia. 

Sec.  95t.  Form  of  ccrtlftcato  to  c^^1^^«,   etc. 
968.  CfTtWcatfr  '  muit   b*   »to(ileil. 
ifiSD.  QualU)t«tlw    of    iMt    ««<-t<«n. 
,   JWM).,  ^vjUvnce,   1»    action*   for   recovery   of,    injQry   to,    etc.,    unoccupied 
,  hinds   and    timber   thereon. 

9«l.  Surrogate*   tA  N(Mtreb   fllrm,   and  to  oertlfr.   etc. 
*-     9iMk.  Detornilnlnic  Rge  of  cbild. 

^     f)^lb.  Proof  of  writtivt    lu»truuientit    where    ttiore    are    suhscribiog    wU- 
Ile^J<es. 
061c.  Proof  of  payments   by   fi   monlcipal    ctvpomttoii   nr  -•fliMr    tlMreof. 
OOld.  Proof  or  InHtrumisut    by    submittiig    disputed    aud   gennin*.  baiMl- 
wrltlng. 
fir.961ei  Proof lOf  loul^  Q:(fy>Aitiuo ■  or  writ  upder  which  qbexlfC'a  sale  oi  r«al 
proiKTtv    was    made. 
061  f.  Evidence  of  weather  conditlxifts. 
Ofl2.  9Ay|t>g  cUiiae. 

I.^Rt*  Forih    of    certlfl<sate    to    copleii,    etc 

'Where  a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
ord'-or  othei'  paper,  Ih  declared  by  law  to  be  evidence,  and  special 
provision  ih  not  made  for  tbe  form  of  the  cwrtificate,  in  the  par- 
ticular case,  the  pcrflon,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  h«s  been  compared  by  him  with  tbe  orif^inal, 
H.nd  that  it  itj  a  correct  transcript  therefrom,  aud  of  the  whole 
of  the  oripiujj. 

^  n.   S.  403.   S  59   (2  Eilm.  420).  am'd. 

I  n:iH.  CerilllcRte    mviHt    be    «ealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
anorWiiial  pap«?r.  specified  in  the  last  section,  is  required  to  be, 
by  the  laws  of  the  State,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has, 
pursuant  to  those  laws,  an  otUcial  seal,  the  certificate  must  he 
attested  by  that  seal.  If  the  certificate  is  made  bv  the  clerk  of 
a  county,  ^Yithiu'  the  State,  it  must  be  attested  by  the  seal  of  the 
county. 

Jd..  j-emniDder  of  §   r»0,   am'd. 

S  Dt>9.   FAm^d,    1A77.]     ^uallflcatlon      of    lant    nectlon. 

Th<'  Inst  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oj'cr  and  terminer. 

M.,  I  60,  with  the  addition  of  the  words  '*  or  a  court  of  oyer  and 
terminer." 

I  UOO.  FAddoil.  18&.St  aiii*d,  1900.1  Bvldence,  In  aetlonii 
for  recovery  of,  injury  to,  etc.,  nnoccnpled  landn  and 
timber    thereon. 

In  all  actions  tf)  recover  the  possession  of,  or  otherwise  to  de- 
termine f  ho  title  io,  or,  for  trespass  upon  or  injury  to  unoccupied 
lands,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  officer,  board  or  com- 
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misnfon  is  a  party  (lefcndanr,  th<»  plaltltiff  mtiy  show  «n  tmbrofc«n 
chain  of  title  or  conveyance  of  the  !ftn<}  to  blm9«lf  for  thirty 
years  next  preceding  the '  comni6ticenient  of  the  action,  or  if  an 
action  for  tres^iaBts,  next  preceding  the  comTiiIafiion  of  the  tre«- 
paaB  or  injury,  and  snch  Tffoof  shall  be  presuraptlte  t»vidence  of 
otrnership  at  the  times  respectively,  of  the  coram oncemcnt  of 
such  action  or  commission  of  such  trespass  or  injury,  but  such 
presumption  may  be  rebutted  by  the  defendant  nv  showing 
oTvnerwnIp  of  said  lands  at  the  times  respectively,  of  the  com- 
mencement of  said  action  or  the  cotnmlssion  of  said  trespass  o^ 
Injury,  in  some  person  other  than  the  plaintiff. 

L.    1S98,   ch.   32;   L.    1906.   cli.   50U.    In  effect   Sept.   1,   1006. 

f  d6l.  rAm*<l,  1009.]  SajrroflTfiteii  to  iiearch  flies,  and  to 
certify-,    etc. 

A  surrogate  most,  upon  nniuest,  and  upon  payment  of,  or 
offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  i>y  law,  feesi  at  the  rate  allowed  to  a  county  clerk  for  a 
similar  service,  diligently  search  the  tiles,  pat>ers,  re<'ords,  and 
dockets  in  his  office:  and  either  make  one  or  more  transcripts 
tberefrom,  and  .certify  tu,  tlMi.,cprrectn«iiH.  therouf,  and  to  the 
search,  or  certify,  that  a  d^'PiUiQUt  gr-s>aneii,.  of  wiiiqlU  the  cuatxid^ 
legally  belongs  to  him,  cannot  be  found. 

L.  1847,  ch.  4rO,  I  40  (4  Bdm.  588),  amd,  $ee  aote,  (  021.  Am'd  bj 
L.  1909.  chs,  Co  amf  240.  I  M.  41fK>  partly  rpp<>nl«<l  by  U  1009,  chs.  18, 
85,  Bfi  BTjrt  51.  tUH'  <'on^)liilat«l  Imvro,  tits.,  TotiTity  LftW.  fi  Ifil,  Judiciary 
Law,  I  265.  I'tftiflTl  'IJiw,  I  1H74.  PiiMlc  OltkvrK  I<«w.  4  60.  n^  uot«  50  of 
notes  of  Board  of  Statutory  (^onMidiitlon  at  ^n<l  ot  code. 

I  »eiJt.   [AdAcfl,    1SN>0»]     JOetermlnlBS    ase    of    child. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to 
det^rn^e,.^l\(i.ax(^  of  a  child,  »iU(^h>  chil4,  may  la  produved  and 
Qxhibuiil^  tp  4?naUQ  thi»  magistrate,!  A'uuit  or  jury  to  4eterjpine 
its  age  by  a  personal  inspection;  and  such  court  or  ningistrate 
may  djn»ct  au  examination  by  one  or  more  physicinns,  whose 
opinion  shaTI  also  be  competent'  evidence  ux)on  the  question  of 
such  age. 

Added  by  L.  1909,  ch.  6o.  Porlvatiou  —  L.  IS.^2,  cU.  340,  |  1.  See  note 
8  of  noteii  of  Bonnl  of  Statutory  Coru«olldatioii  nt  i'n«l  of  ciHlf. 

f  9^119.  [A«AeA,  11K>0.1  Proof  of  written  Inirtrwineiiita 
vrltere    tlieve    mre    tfobacvtMne:   ^^vfineaseM. 

Except  in  the  case  of  writton  insfruments  to  the  validity  of 
which  a  subscribing  witness,  or  subscribing  witnesses,  is,  or  are 
neoesftary,  whenever,  upon  the  trinl  of  any  action,  or  upon  the 
hearing  of  any  judicial  |irncecding.  a  written  instrument  is 
ofTered  in  evidence,  to  which  there  Is  a  subscribing  witness,  it 
shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  in  the  same  manner  as  it  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Added  by  L.  1909,  ct^  .65.  Dorlvatlon  —  li.  188.",  cU.  10.'.  |  1.  See 
note  9  of  Hotvt  of  Boord'  ot  Statutory  CunMolfdutlou  ftt  end  of  ^<H]e. 

I  961c,  lAMMf  ipoo.l  Proof  pf  piirmentM  by  a  munic- 
ipal   eorporatidn    6r    6mcer    thereof. 

In  any  action  or  proceeding  now  pending  or' hereafter  to  be 
brought  in  aiiy  of  the  courts  of  this  state,  the  payment  of  any 
sum  of  money  by  a  mnnlrlpal  corporation,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  pifrT>orting  upon  its  face  to  be  given 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pa^*- 
meut.  Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  Its 
face  shall  be  presumptive  proof  that  it  wajj  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fa<*t  been  made. 

Added  by  L.  1009.  ch.  6r».  Derlratlon  —  T..  18W.  ch.  370.  ff  1.  2.  a«» 
not«   10  of  noU*t>  of  Board  of  Statutory  ConHoUdatlou   at   pnd   of  rode. 

f  Offld.  [Added,  1OO0.1  Proof  of  limtrument  by  avb* 
mlttlnar    disputed    and    freniitne    handirritlnfr. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genunie  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1900,  ch.  65.  Derivation  —  L.  IRRO,  ch,  ^d,  |  1.  an  ani'd  by 
L.  18RM.  cb.  nriR,  S  1.  8<*e  n0t»  11  of  notoH  of  Board  at  Htatdtory  Comollda- 
tlon  at  end  of  cixle. 

I  fmie.  [Added,  IfMYO.l  Proof  of  lost  execution  or  writ 
under  irhloh   iihorlirs  Male  of  real   property  tras  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  ju<lginent,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  re<*orded,  but 
that  the  exe<*iition  or  writ  by  virtue  of  which  tho  sale  has  so 
been  made  can  not  be  fonnd  in  the  office  of  the  clerk  with  whow 
the  same  should  have  been  tiled,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  In  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup- 
ported  by  peaceable  possession  of  the  premises  In  controversy 
for  at  least  three  years  imniediately  preceding  the  commence- 
ment of  the  action. 

Added  by  L.  1009.  ch.  65.  Derivation  —  L.  1890,  ch.  158.  |  1.  See  note 
12  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  04Ilf.   [Added,   1909.]      ETtdcnce   of   weather  condlttona. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  wheu  certified  in  the  form 
of  and  pursuant  to  law  by  the  otOcei*  iu  cliarge  thereof  at  the 
place  where  such  record  is  duly  lUeiU  thut  the  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  aiUl  /4mU  be  iiriuia  facie  eTldvot'e  ot  the  facts  and 
circumstances  therein  stated. 

Added  1^  U  1901>,  ch.  G5.  DerlTailon  —  L,  1S07.  oh.  G22,  {  1.  See  note 
13  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

t  902.  S«vl»iy   clanae. 

Nothiilg  in  title  fptirth  of  tliis  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
acoordlag  to  tiie  «ales  of  the  commMi  law,  or  by  any  other  com- 
petent proof. 

2  R.  8.  397,  part  of  |  28  (2  £dni.  413),  aud  U  1S46.  c)i.  2^0.  |  2 
(4  Edm.  642). 
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CHAPTER  X. 
Trials ;  Including:  Jurors  and  Juries. 

TtTLI    L-TrUYn  OeBtrally;  laeUdlnr  Ixc^ptloBi  ftBd  H«tlota  tbt  4  law 
TrlBl. 

TITLB  IL— Trials  without  A  Jary.  ,.    ^     -j,.. 

TITLE  III.--TrtiV  Jiuron*  Except  In  Hew*Toi1(  aad  K)|i«P  CoBctiei  i  PM«  •# 
Sel«etlnf  TJiem^  bii4  of  Procvinif  %\nt\L-  AtteBdf;Di««.    • 

TITLI  IT.— TriAlJaror* In  ITeWytfrkMid  Kints  Oonatton;  iDode of SftlccMnf 
Them,  nnd  of  Proenrlng  Their  Attexdanee. 

TITU   T«*^rlBl  T)/ Jarj. 

TITLK  TI^— Xiie«llBBeouProTiBion8^|n«ladlDrThoMBelntlnf  to  BMhrneory* 
And  Other  Aeti  of  Miscondnet* 

TITLS  I. 

Trials  g^enerally ;  including  exceptions  and  motion  for  a  new 

triaL 

Attlele  1.  lemieo.  and  the  mode  of  trial  thereof. 
2.  The   place   of   trial. 
S.  SxceptSoDs,  caae,  and  motion  for  a  new  tiial. 

ARTICLD    FIRST. 

Inuea,  and  the  mode  of  trial  thereof  . 

Soc.  063.  Issues  dofiiuMl;  dilTcrent  kinds  of  Issnct. 

964.  Whon   isBuos  uf  law  arise;   wh-^n  Issues  of  fact  arise. 

065.  IsBues  tu  be  Judicially  examined  by  a  trial. 

066.  Order  of  trial,   where  ls«uis  uf  law  and  of  fact  arise  in  the  same 

aetlon. 
907.  But  court  uiny  direct  the  order.   «>tc..  of  disposition  of  the  Iflaues. 
0<>S.  What   IsflucA  of  fact  are  triabh*  by  a  Jury. 

969.  What   Issues   an'   triable   by    the   court, 

970.  Order  ft»r  trial  by  Jury,  of  speclflc  questions  of  fact,  when  of  right. 

971.  Id.;   wbt-n  discretionary. 

972.  Trial  of  th«'  remainder  of  the  Issues. 

973.  Separate  trial   of  one  or  more  Issnes. 

974.  Counterclaim  to  be  deemed  an  action,  within  the  foregoing  sections. 

975.  Immaterial  issues  need  not   be  tried. 

976.  What  Issues  to  be  tried  before  one  Judge;  regulation  of  trial  in  the 

supreme  court. 
077.  Notice  of  trial  and  note  of  Issue.    Calendar  to  be  prepared. 

978.  Issues  how  arranged.    Order  of  disposition  at  a  Jury  term. 

979.  Id.;   when  a  Jury  docB  not  attend. 
98().  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be   furnished  on   trial,   and   by  whom. 

I  063.  Innneii   deflnedi  different  ktndu   of  Inniie*. 

The  issues,  treated  of  in  this  chapter,  nre  those  only  which  are 
presented  by  the  ph^ndinjrs.  An  issue  arises  where  a  fact,  or  a 
conclusion  of  law,  is  nmintaine<l  by  one  party,  and  controTerted 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc.,  I  248,  am*d  ^^ 
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An  issue  of  law  arisM  only  upgpa  demurrer*  Aa  iasue  o^  fact 
arises,  iu  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle* 
gsdoD  of  the- c^mpltibD;  ortupeb  an^  allegatten,  catflaitaed'flip'tbe 
luiswer,  that  the  defendant  hai»  tfOt  tmfl^c^  kufy^letleerorltifiov^' 
naation  >to  form  a  Mi^f,  with,  respect  to  a  materiui  allegation  of 
the  complatnt. 

2.  Upon  a  simibf  denial  ot  aHegation»  contained  <  in  the  reply, 
with  respect  to  a  material  allegation  ol  the  answer^ 

S.  Upon  a  maUnrial  ailegati^n  oC  new  qiatter,  contained  in  tb« 
«o0wer»  not  reoiujving  a  reply;  unless  an  issue  of  law  is  joined 
thereupoul     I.         . 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  jolted  th^t«upon. 
■ntotttste  for  Oo.  Proc..  |i  240  una  260. 

i  965*  CAm'Ay  1870.]  laMil^tt  to  be  Jadlclallr  «x<ui»lned 
fcy  m,   trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposea  of  as  prescribed  m  chapter 
sixth  of  this  act. 

Substitute  for  Co.  Proc.,  i  252.     Sw  9§  537,  547. 

I  960.  IAm'4»  1877.1  Or^er  of  trial,  where  Insnes  of  law 
a»A  of  fact  ajrise  la  the  same  acstloa. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  aetion* 
the  issue  of  law  must  be  first  dispofeed  of<  except  as  otherwise  pre^ 
scTTlbed  in  the  next  section. 

Sabstltnte  for  Co.  Proc.,   |  261. 

I  907.  CAm'd.  1677.]  .  Bift  eonrt  may  direct  the  order, 
etc.,  of  dtspdsttlbn  of '^he  Issues: 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de* 
fendants,  of  some  or  all  of  the  Issties  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law.  or  a  change  In  the  order  of  disposi- 
tion of  the  issued,'  may  Ik?  directed  by  the  court,  In  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  tne  judge  holding  the  term,  where  those  issues 
are  i;9gul;|rly  ji^pon  th^  c^en^r  for, trial,  either  wuh  or  without 
the  entry  of  an  order. 

Indades  part  of  Go.  Proc..  9  291,  and  part  o^  |  258. 

S  06«.  tAm'd,  isrr.l  ^'hat  l«s«ies  of  fact  are  trlahle  by 
m  Jarr. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
I^mU  Jurari  wiless  a  juiy  tuial  is  u^ived,  or  a  refer«ice  is  direct'id: 

1.  An  action  in  whloh.  the-  i^mpiaint  .demands  jug(gu^nt  for  a 
sum  of  money  onJy. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

Bolwtftut*  fsr  Co.  Proc.,  8  258. 

I  968.    Wliat  issaes  are  triable  by  the  coart. 

An  issue  of  law,  in  any  action,  and  an  Issue  of  fact,  In  an  action 
not  specified  in  the  last  section,  or  wherein  provision  for  a  trvil 
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ARTICLB  rTHtRD.  ^ 

Proof  of  a  document,  rtmaining  in  a  court  or  ptrtKc  offUie  of  the 
United  Hiates,  or  executed  or  remaining  without  the  state. 

Sec.  942.  Printed  copies  of  laws  of  acotber  State,  etc.  *   * 

'.»43.  Copies  of  records  of  United  States  courts. 

944.  CoplM  of  docnfuentu  on  flit*  In  (ft>VitrfmeBts  of  UMMfl  8taM  V^- 

sumptive  evidence. 

945.  Record  of  bill  of  aale,  etc.,  of  resseja. 
iml.  Oonteyance  of  land  wltnout  the  Btat«. 

047.  EKempilflcfltlon  of  rocofd  oT  convaynnee  of  land  «itlMNit  the  State. 

iWi.  Transcript  of  docket* .  etiO.*  of  Jwettoe  of  adjoining  Btite. 

94U.  Id.;  liow  authenticated. 

960.  Other  proof. 

Ml.  Proof  tiiaj  be  rebutted. 

962.  Copl«fi  of  records  of  coubta  of  fbreigu  cioontrlea;  how  autbentlcefied. 

963.  Other  pi-oof. 

954.  This  article  does  not  declare  effect  of  record,  etc. 

956.  Public  records  In  New  York  county. 

966.  Docmneuts  from  foreifin  countries;  how  aiith«ntliuifed«  < 

i  d42.  Printed  copies  of  lawn  of  anothev  Si^ief,et#» 

A  printed  copy  of  a  statute,  or  other  written  Iftw,  yf  another 
stale,  or  of  a  territory,  or  of  a  foreign  country,  or  a  prhited  copy 
of  a  pvoclumatiou,  tdict,.  decrae,  or  ordmauf  e,  by  the  executive 
power  thtnvoi,  contaiiiea'in  a  book  or  piioiicaflou,  purporting  or 
proved  to  liare  been  pnhlf«lied  by  the  authority  thereof,  or  ppoted 
to  be  commonly  Admitted,  as  <?videncG  of  the  existing  law,  in  tie 
iudicial  tribunals  thereof,  i»  presumptive  eviden<v  of  the  statute, 
law,  proclamation,  edicts  decree,  or  ordinance.  The  «nwritten  or 
conituon  law  of  another  fc^tflte,  or  of  n  territory,  or  of  a  foreign 
country,  may  be  proved,  aft  a  fact,  by  wal  eridence.  The  bookH 
of  reports  of  caBes,  adjudged  in  the  courts  thereof,  muat  also  lit* 
admitted,  as  prc^aumptivo  evidence  of  the  unwritten  or  cominon 
law  thereof. 

Go.  Proc,  §  420,  as  am'd  In  1869.    See^  also,  L.  1«4A.  «h.  913  <4  Rdm.  648). 

S  043.  Copies  of  recordn  of  United   States  conrts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United   States,   is  evidence,    when   certified   by   the   clerk   or 
olHcor,  in  whose  custody  it  i.s  required  by  law  to  be. 
L.  1845.  ch.  mn,  S  1   (4  Edm.  641),  am'd. 

S  044.  [Am'd,  1870,  1800,  1007.1  Copies  of  documents  oa 
llle  la  departments  of  U.  S.  presumptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
^ed  by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  iu 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  p<»pulation  of  any  part  of  the 
TJnited  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  thr  weather,  taken  under  the  direction  of  the 
signal  service  of  the  Ignited  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  whore  they  were  taken  and  arc 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
'Phe    records    of   the    observation    of   the   weather   taken    at    th»' 
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arseuAl  in  CoiitrAl  {wr^  •itBilor  the  direodoa  of  the  mettDivlogicai 
and  ftstroiiomidal  Qb^rvntuorv  o£  the  city  vt  New  Vurk.  ivheu 
<lii|y  cerUlied  bjit^  official' iti.  cliarge  tberaof,  or  his  deputyj 
shall  be  pre8UDiptiy<;..t)ficki«be  of  Clie  tattts  «et  forlb>llier«iii,  aud 
shall  be  received  in  evideuoe  ou  the  trial  of  auy  action  iu  all  the 
courts  of  this  state. 

Xh  1846.  eh.  240.  8  1  (4  Edm.  641),  am' d  and  L.  J«f9v  tb.  HM;  D.  180^  cb. 
SO;  14.  }fl07,  ^  im,    lU'  f(Tept  MAjr  :S0,  19Q7. 

S  94tfl  Iteoord  ,o/  liUi'^t  aftle,  etc.,  ok  veMela. 

The  fesiojjd  of  ia  UiU  of  swi.k»  i^iurl^agv,  hypothecation,  or  con- 
yeyano^  qf  a-  ve^pel,  .bel(Mijdng  to  .^  port  or  place,  within  the 
United  States, 'recorded  in  tlie  office  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  Wast  mdonledi,!  m  like  manner* -as  a 
U«ed  to  b«  rtooriled  Wfthiu  the  litate;  or  a  iransuript  of  such  a 
toeotdy'dulj  «ertufled  h>'-tha  collectoir;.  is  evidence,  with  the  Uko 
effect  as  the  original. 
L.  1862,  cb.  261  (4  Bdxo.  640),  as  am'd  by  L.  1865,  cb.  512. 

4-iHH^tf^nwttrMnce  oC  Jnndi  tvltluMit  .4ke' St»te«     • 

A  conveyance  of  real  property,  situated  without  the  8tate/-ac* 
kuowledgsd  or  proved,  aud  certified,  in  like  lunnner  as  a  deed 
to  be  Mcorded  wiiiiiu.the  voutHy  wherein  it  is  offered  iu  evidence, 
ia  avidence^  without  futthef  proof  thereof,  aH  if  it  related  to  real 
property  situated  within  the  State.  A  conveyaucie  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
States,  which  ban  beeo  duly  autbenti)cato<U  nccording  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  m  evidence  in  the 
courts  thereof,  ia  ^^idence  in  Itiko  manner. 

JI>B.:S.  imA  «27  (1  HAm.  Wh  ao'd* 

§,  A4T*  ExempllflcaUon  ot  record  of  comveyance  of  land 
without  the  Htate, 

An  exempli^itioa  of  the  record  of  a  couveyance  of  real  prop* 
erty  aituatfld. -without  il\\i  State,  aud  within  the  United  States. 
which  haf  beau  recoirded  iu  tlie  st^ite  or  territory,  where  the  real 
pKopertJ^  IS; situated,  pursunnt;  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  othcar,  having  the  custody  of  the 
record,  is,  if  the  original  .rauiiot  bo  pfodiiced,  presumptive  evi- 
dence of  the  conveyance,  and  of  the  <lue  execution  thereof. 
Analogooa  to  L.  1864,  cb.  311  (6  Edm.  254).  *  ,     <  > 

0  lii^S,  Tranaeirlpt  of  docket^  etc.,  of  Justice  of  adjolnlaar 

A  transcript  from  the  docket-book  of  a  justice  of  the  ^eace, 
vritfasii  an  adjoitJi^  state,  of  a  judgment  rendered  by  hmi;  a 
tranacript  of  bis  suiuutes  of  the  proceedings  in  tiie  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  ratum  ofi  a*  execution:  when  subscribed  by  the  justice,  and 
aiitheAtfcttted!a«.  prescribed  in  th^  next  section^  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 

From  U  1836,  cb.  439.  {1  (4  Edm.  639). 

«'4*»40ti««,^'«^OVMr«t««Mpat|fD«itff|.  . 

Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
idstjce,  ftliB#Ked.  tJMreto,  4o  thr  e^oot.  tkat  it  is  in  all  respects 
coitweCv  aud'ttttal;  lia  had  .jurisdiction  of  .the.  cause;  and  also  br 
a  certificate  of  the  clerk  or  proi;honptary  of  the  couuty,  in  wWca 
the  justice  resided  at  the  time  of  rendering  the  jmlgmeut,  under 
hia  hand  and  seal  of  the  court  <<^i<'ommon  pleas,  or  other  county 
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court  of  the  county,  to  the  effect  ihat  the  person,  subscribing  the 
leriificate  attached   to  the  transcript,   was,  at  the  date  of   the 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the 
b'ijrnature  thereto  is  in  his  own  handwriting. 
Id..  I  2. 

S  ftBO.  Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authofritjr 
(o  render  the  judgment,  may  also  be  proved,  by  the  produ(:tiou 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  p'rococamgs; 
:ind  the  oral  testimonjr  of  the  Justice,  to  the  truth  and  correcl- 
11CS8  thereof,  and  to  his  authority  to  render  the  judgtnent. 

L.   1836,  ch.  439,  S  3. 

S  051.  Proof  MtWLy  be  reb«tted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  Talidity 
of  a  judgment  therein  specified. 
Id.,  §  4. 

S  052.  Copies  of  records  of  oonrtM  of  forelg*!!  eooiitMefli 
how  a-nihentleated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  tne  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  ofHcer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  couit;  or  that  he  ih  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

3.  By  the  certifiojite,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
secrebiry  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
gc-nerally  tho  nature  of  its  jurisdiction:  and  that  the  signature  ot 
the  chief -judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

From  2  R.  8.  306,  9  2«  (2  Edm.  413),  am'd. 

S  053.  Other   proof. 

A  ropy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in'  t^hich 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  bf 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus* 
tody  of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

.S.  Tlint  the  attestation  is  genuine. 
Id.,  S  27. 

S  054.  rAm*d,  1877.]  This  article  d«ve»  tiot  deelafre  edTeei 
of  record,  etc. 

Nothirg?  in  this   article   is   to  he   construed,   as  d4H;)aring  th« 
pffect  of  a  record  or  other  judirial  proceefling  of  a  foreiirn  oountryi 
authenticated,  so  as  to  be  evidence. 
Id.,  S  28,  lABt  Clauie. 
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I  965.  rtuB^i^ted,  1802 1  mnt'd,  1804.]  Public  reoords  In  Hew 
York  covnty. 

All  maps,  suryeys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the.jr^|p8ter  of  the  city  Rnd  county 
of  New  York,  or  the  sarrosrote  of  said  city,  or  any  of  the  courts 
of  record  of  said  city»  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  Rueh  trial,  ehall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controveraj 
pending  therein,  between  any  parties. 
Jj.  ISO.  eb.  622;  U  1004.  cb.  444.    In  effect  0ept.  1,  1004. 

8  964f.  TAm^dy  1877,  11)12.7  Docnmenta  front  foreign 
coantrleai  how  authenticated. 

A  <*(»py  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord (ir  on  tiU'  iu  a  pul)l^c  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  Is  evidence  when 
authenticated,  as  folloT\»: 

1.  By  the  ('ortificate  nuder  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  ackuowl* 
edgmeut  of  doods  in  that  country,  to  the  effect  that  the  patent, 
rec*ord  or  Uofunicnt  is  of  record  or  on  file  iu  the  public  office, 

and  that  the  copy  thereof  is  correct  alul  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary «>f  State,  annexed  to  that  of  the  commissioner,  to  the  same 
eflfect  as  prescribed  by  law  for  the  autjiienticatiou  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  ?(tate.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presnni]»five  evidence  that  the  copy  of  the 
patent,  rccoi*d  or  document  Is  certified  according  to  the  form  in 
use  in  the  foreign  country:  or 

3.  By  a  certificate  under  the  hand  arid  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  tnat  the  patent,  record  of 
document  is  of  record  or  On  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a^  patent,  record  or  other  document  so  ffuthenticated  is  presump- 
tive evd^mcc  tjiiat  the  sa^^e  is  cer.tificvd  according  to  the  fprm  in 
nse  in  the  foreign  country.  " 

U  1«75.  ch.  1.10.  portlona  of  SS  1,  2,  8  and  9.  Am*  4  by  L.  1012,  ch.  07,  In 
•flr«ct  Apr.  3,   1911. 
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Hiacelluieous  provlBXono. 


Sec.  057.  Form  of  ceftlflca^e  to  coiilos,   etc. 
968.  Certlflcat€»   must   b^   iiMleO. 
iU50<  Q«Aliac«ti«in    of    )Mt  unction, 
• .   960.  |j;v)4«iiice, .  Im    actions,  for   rt^covery   of,    injarj   t^i    ^^^'»    Unoccapled 
laiulH   and   titnber   thereon. 
'       Wli, '8iirl-o>?af«fi   if>  search   flloR,   and  to  certify,   etc. 

•  9»ith.  Dotorinlnlnic  irse  of  child. 
^     961b.   Proof  (xf  written    Instrument^    where    t^tore    arc    subscribing    wit- 
nesses. 
961c.  Proof  of  payments   by   a   mnnlcipal    corporation   at   iHIIAAr    tbarwf. 
901  d.  Proof  af  lni'trum<iut    by    nubmlttUg    disputed    and    goDnln^^  band- 
writing. 
jf«>.961e«  ProQfiOf  loff(i,«:if¥U)UaQor  writ  upder  wbteh  «bcxU(*fl  sale  oC  real 
property   was    mudp. 
9filf.  Evldenco  of  weather  conditlrtns. 
,  962.  .^AYltve;  elaaHo. 

J  OSt*  Form    of    certificate    to    copieii,    et«. 

'Where  a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
ord op  other  paper,  iw  declared  by  law  to  hu  evidence,  and  special 
provifdou  m  not  jjiade  for  the  form  of  the  cwrtificate,  in  the  par- 
ticular ca$e.  the  perflon,  authorized  to  certify,  must  state,  in  hla 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
f.nd  that  it  in  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  oripinaJ. 

^  R.   S.  40.1,   i  50   (2  Eilm.  420).  am'd. 

%  n:iH,  Certificate    mniit    be    Mealed, 

• 

If  the  officer,  or  the  court,  body^  or  board,  in  whose  cu.stody 
an* ordinal.  pap.?r,  specified  in  the  last  section,  is  required  to^be^ 
by  the  laws  of  ttie  State,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territorj-  thereof,  or  of  a  forei}?n  country,  has, 
pursuant  to  those  laws,  an  otflcial  seal,  the  certificate  must  l>e 
attested  by  that  seal.  If  the  certificate  is  made  by  the  clerk  of 
a  county,  %yithin  the  State,  it  must  be  attested  by  the  seal  of  the 
county.. 

Id.',  .remainder  of  8   59,   am'd. 

S  959.   [AmM,    1S7T.1     Qualification      of    last    section. 

The  last,  Jiection  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein* 
or  entry  made,  where  the  copy -is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id.,  I  60,  with  the  addition  of  the  words  **  or  a  court  of  oyer  and 
terminer." 

I  969.  fAiiaea,  1A98t  am*<l,  1909.1  Evidence.  In  actlonn 
for  recovery  of,  Injury  to,  etc.,  nnoccnpied  Inndn  and 
timber    thereon. 

In  all  actions  to  recover  the  possession  of,  or  otherwise  to  de- 
termine the  title  to,  or.  for  trcsj)ass  upon  or  injury  to  unoccupied 
lan<ls,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  any  county  or  any  state  nr  county  offlccr,  board  or  com- 
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mission  i«  a  party  defendant,  <h^  pleritiHflP  may  show  an  unbroken 
chain  of  title  or  conveyance  of  the  Ittnd  to  himself  for  thirty 
years  next  preceding?  the '  commencement  of  the  action,  or  if  an 
action  for  trespaB»«,  next  preceding  the  oommisftion  of  the  tres?- 
paas  or  injury,  and  snch  "proof  ahall  be  preanmptite  evidence  of 
otrnerahip  at  the  time«  respectively,  of  the  coraniencemcnt  of 
such  action  or  comuiisfilon  of  such  trespass  or  injury,  Imt  such 
presumption  mnv  be  rebutted  by  the  defendant  ny  showing 
OTmer»nip  of  said  lauds  at  the  times  respectively,  of  the  com- 
mencement of  said  action  or  the  commission  of  said  trespass  oy 
injury,  in  some  person  other  than  the  plaintiff. 

L.    1808,    eh.   32;    L.    1&06,    cU.   50ft.    In   effcvt   Sept.    1,   1906. 

f  d6l.  rAm*d,  1000.]  Svutrotsatem  to  Henrch  flles^  and  to 
certify-,    etc 

A  aureola te  must,  upon  roqueBt,  and  upon  payment  of,  or 
offer  to  pay,  the  fees  allowed  by  law,  or,  if  xio  fees  are  expressly 
allowed  by  law,  feesj  at  tlve  rate  allowed  to  a  eouuty  clerli  for  a 
similajr  aervice,  diliKcatly  search  the  ftlcH,  papers,  records,  and 
dockets  in  his  office;  and  either  make  one  or  more  transcripts 
tJierefrvip,  and.  certify  to.  tUu  ,^>rrect|iej|i»  th«raof,  and  to  the 
search,  or  certify,  tlvat  a  d^PiUAjiit  w  yapcii,  of  whim  the  cuHtxiddr 
legalljr  belongs  to  him,  cannot  be  found. 

L.  1847,  ch.  4ro,  I  40  (4  BMm.  :>S8),  ani'd,  3ee  aole,  (  021.  AmM  hj 
L.  1009,  chH,  CI  ancf  240.  I  ^4-  4H>  partly  rep<'nl^l  by  t..  1009,  chs.  IC, 
85.  B&  and  5t.  Hvi'  <'<inT*oHrtntHl  J4i\r*,  HIm.,  Conntr  Lhv.  i  Ifil.  Jurtiolary 
Law.  f  2nR,  l*«tirt  'IJiw,  I  1M74.  Public  Offlt^fK  Tmw.  I  BA.  3e<>  note  50  of 
ootev  of  Board  of  Statutory  CoiiM^Uirtton   at  ^nd  of  coilc, 

I  »AlJU   [Added,    1SN>&»]     JOetermlnl**    ase    of    child. 

Whenever  in  any  proceeding:  or  trial  it  becomes  necessary  to 
det^a4M^f  tlw  A8^('  ^^  0.  5'hjld,  ax^ch.  ('hil4.  may  b^;  produced  and 
exml^i^iL  to  enuUci  tUe  'ma^i^tratu,!  voui't  or  iur.v  to  UeterjDine 
its  a>fe  by  a  personal  inspection;  and  such  court  or  magistrate 
may  direct  nn  examinatltm  by  one  or  more  physiclnns,  whose 
opinion  shall "  also  be  competent'  evidence  tipon  the  question  of 
such  age. 

Added  by  L.  lOOJ),  cb.  05.  ^orIvatlo^  —  T,.  XSS2.  cli.  S40.  |  1.  See  note 
8   of  noten  of  Bgarti  of  $tatntftry  roTU<olldatI(»n   at  rnd  of  c<Mlf. 

f  9^119.  (Added,  f1H>0.1  Proof  of  written  Inirtrwineiiita 
vrliere    tlieve    mre    tfobaevtMnar   ivItneaseM. 

Except  in  the  case  of  written  iu^fruments  to  the  validity  of 
which  a  subscribing  witness,  or  subscribing  witnesses,  is,  or  are 
necessary,  whenever,  upon  the  tHnl  of  any  action,  or  upon  the 
hearing  of  any  junicial  proceeding,  a  wHtten  instrument  is 
offered  in  evidence,  to  which  there  is  a  subscribing  witness,  it 
shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  in  tlie  same  manner  as  it  might  be 
proved  if  there  Ivere  no  subscribing  witness  thereto. 

Added  by  L.  1909.  (^,  «5.  Dorivatlmi  —  L.  188?..  oli.  lO*.  8  1.  See 
note  •  of  notes  of  Board  of  Statutory  CuiiHolfdHflou  at  end  of  *<Kle. 

f  96tc.  [Addcid«  1000.1  Proof  of  pfiymentu  by  a  miin|c- 
lp*l    eorporation    <ir   '^mc'er    thereof. 

In  any  action  or  prorecdiug  now  pending  or  hereafter  to  be 
brought  i»  fliiy  of  the  courts  of  this  state,  the  payment  of  any 
itim  of  money  by  a  municipal  corporation,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  pifrfvorting  upon  its  face  to  be  given 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  makink  the  pa^-- 
meut.  Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  its 
face  shall  be  presumptive  proof  that  it  wa.s  given  at  .such  date  or 
time.  Nothing  in  this  section  contained  snail  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.  1009,  ch.  65.  nprlratlon  —  L.  18S4,  ch.  376,  |fi  1,  2.  Sre 
note   10  of  noti'K  of  Board  of  Statutory  ConKuUdailoti   nt  end   of  cod<*. 

I  961d.  lAdded,  1000.1  Proof  of  InMtrument  by  avb-^ 
mlttinHT    dlfiiiiit«€l    and    ffenalne    hand^vritlnflr. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1000,  ch.  65.  Derivation  —  L.  IRSO.  ch,  36.  f  1.  aa  am'd  by 
L.  1888.  oh.  .■>.•»»,  S  1.  St»e  note  II  of  notes  of  Board  <»f  Htatotory  Coniiollda- 
tion  at  end  of  cotle, 

I  fmie.  [Added,  IfNIO.I  Proof  of  lout  execution  or  writ 
nnder  'which   flherllTii  iinle  of  real    property  tras  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
wTit  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  show^n  to  have  been  accompanied  or  sup- 
ported by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence- 
ment of  the  action. 

Added  by  L.  1009.  ch.  65.  Derivation  —  L.  1890,  ch.  158.  |  1.  See  note 
12  of  notes  of  Board  of  Statutory  ConRolldatlon  at  end  of  code. 

I  OOlf.   [Added,   1009.]      Kvtdcnce   of  ^veather  condltloaM. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  whi»u  certified  iu  the  form 
of  and  pursuant  to  law  by  the  ottl(;er  iu  cuarge  thereof  at  the 
place  where  such  record  is  duly  tiled,  thut  the  same  in  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state, .  add  Hliall  be  iiriuia  facie  evideuce  of  the  facts  and 
circumstances  therein  stated. 

Ad4k>d  by  U  1900,  cb.  69.  DorlTaliun  —  L.  1S07.  ch.  022.  }  1.  See  pote 
13  of  notes  of  Board  of  Statutory  Consolidation  at  ond  of  code. 

f  062.  SAvtniy    clanMe. 

Nottiiilg  in  title  f<?urth  of  tliis  chapter  prevents  the  proof  of  a 
fact,  act,  record,  pfoceodlng.  document,  or  otlier  i>ai)er  or  writing, 
acoordiag  to  the  -rules  of  tho  couimML  law,  or  by  any  other  com* 
pet  en  t  proof. 

2  R.  S.  397,  pert  of  f  28  (2  Edm.  413).  aud  U  1S46.  eb.  ^0.  i  2 
a  Edm.  642). 
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§  809.  [Aitt'dr  1888.]  Motion  for  new  trJaJ  upon  Jiidl«e'i» 
mlAUtes^  appea>l   from  order  thereupon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 
.Co.  Proc.,  part  of  §  264,  am'd.    See  |  1003,  post. 

I  lOOO.  [Am*d,  1885.1  W^hen  nnd  how  ezoeptlons,  taken 
upon  a.  Jury  trial,  heard  by  the  appellate  diviaton. 

Lpon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irr^ularity,  by  the 
court,  at  any  term  thereof.  XJnleBs  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1885,  Cb.  9401 

I  lOOl.  [Am*d,  1886.]  Motion  for  new  trial  by  the  appel- 
late division,  when  trial  -was  by  conrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  excei)tions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  1805,  ch.  946. 

S  1002.  When  motion  for  ne^v  trial  to  be  made  at  ape- 
cial  term.     Restrictions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  judge;  anloss  the  judge,  who 
presided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

i  1(>03.  [Am'd,  1805.]  Application  of  this  article  to  trialii 
of  apectflc  qaestiona  by  Jarr;  special  proTlMlona  appilca* 
bie   tbercto. 

The  proTisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
mling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  die- 
cretion  of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad^  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.   1886,  ch.  946.    See  tnte.  §  900. 

I  1004.  Motion  for  ae^v  bcarinar»  after  trial  of  apeciflo 
qaeationa  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 

made,   to   report   upon   one  or  more   specific   questions  of   fact, 

involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 

at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 

for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 

The  motion  must  be  made  upon  aflidavits,  unless  the  court,  or 

a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

I  lOOB.  Ffaal  Jadsment,  etc.,  not  atayed,  by  motion  for 
*  ne^v  trial.     Motion  may  be  heard  after^vardii. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served, 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudi.ee  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832,  cb.  128,  i  1  (4  Edm.  629),  am'd. 

J1006.  "When  exception  not  to  prejudice  motion  for  new 
al. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment th^ereof  in  a  case,  as  prescribed  in  this  a^'ticle,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  ma?  be  made, 

iM7 
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before  or  after  the  heariuK  of  tbe  excepliou;  or,  iu  the  duscretion 
of  the  court  before  which  the  exception  is  heard,  at  the  time 
of  the  hearing. 

2  K.   S.  422.   9  TO   (2  Edm.   410),   am'd. 

!  1007.  [Ant'd  1R83,  1884.  lOOO.]  Notes  of  Mtenoirraplier 
may  be  treated  an  minutes  of  the  JndKe. 

The  notes  of  an  oftlcial  stenographer,  or  a^istant-stenographer, 
talien  at  a  trial,  when  written  out  at  length,  may  be  treated,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial,  for  tbe  purposes  of  this  article. 

Sc>e  81  88-87,  ante.  Am'd  by  L.  1900.  cb.  65.  Also  partly  re|K>al«d  by 
X^.  li>00,  cli.  85.  Sec  CoiwoUdate<l  LawH,  tit.  JuUlcUry  Law,  S  300.  &^ 
iiute  52  of  notes  of  3oard  of  Statatory  Con«uUdatioa  at  eud  of  code. 

94H 
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Trials  without  a  Jury. 


8«c.  1006.  If  trial  bf  Jaiy  walTed.  actloo  mvst  be  triad  bj  tha 

1009.  Trial   by  inry;   how   walred. 

1010.  Deciaion  opoo  trial  by  tbe  conrt,  when  to  ba  Iliad;  eonaaqvaMa 

of  failure.        . 

1011.  Befereoce  by  coDaant;  when  and  how  made. 

1012.  guallflcation  of  tbe  laat  sectloD. 

1018.  iJompulaory  reference  for  the  trial  of  leaaea;  In  what  eaaea  It  may 
be  made. 

1014.  ProceedlDga  where  the  referenre  U  for  trial  of  iMrt  of  the  Saaaaa. 

1015.  Compulsory  reference  apoo  questions  incidentally  arising. 
lOltt.  K«fei«e  to  be  sworn. 

1017.  Witneaaea  may  be  aubpoenaed. 

1018.  General  powera  of  a  referee    upon  a  trial. 

1019.  Referee's  report;  when  to  he  made;  consequence  of  failure. 

1020.  DouUe  or  other  increased  damages. 

1021.  Decision  of  ooart  or  report  of  referee,  npon  trial  of  demurrer. 
1023.  Id.;  upon  trial  of  the  whole  issue  of  fact. 

1023.  Parties    may    require    court    or    referee    to    determine    partlcolat 

questions. 

1024.  Qualliicatlons  of  a  referee. 

1026.  seTeral  referees  may  be  appointed. 

1026.  Proceedings  regtilated  where  there  are  scTeral  referees. 

S  1008.  CAm'd,  1S77.]  If  trial  hy  Jnrr  WAlved,  »etlOM 
■amst  b«  tried  br  tbe  court. 

In  an  action  triable  by  a  jury*  it  the  iMirtieB  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  mast  be  tried  fay  U^ 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  caM 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recov«»r 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the' judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 

(1)  Correapooda  to  Co.  Proc.,  ||  268,  264.    <fl)  From  Cow  Proc.,  |  266. 

f  lOOO*  Tvtal  by  lurvi  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  Sy  failing  to  appear  at  the  trial. 

2..  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
4ie  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.  Proc.,  remafoder  of  |  2G6,   am'd. 

I  lOlO.  Decision  upon  trial  by  tbe  court,  wben  to  be 
fllcdi  conseqaeiice  of  fallare. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law. 
Its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  wlthtt 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  It  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  Is 

•  Brtor  In  eafrosalnr  for     **  Issuas." 
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filed,  within  a  time  specified  ia  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  coiklngent  order  for  a  new  trial  becomes 
absolute,  the  costs  of  the  former  trial  abid»  the  event. 
Go.  Proc.,  part  of  fi  267,  «in'd. 

S  1011.    tAui'd,  18T0.]  '  Reference  hr  coaseat^  when  an  A 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  most 
be  Referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
elerk.  Where  the  stipulation  does  not  name  the  referee,  he  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serre, 
or  <  if  a  new  trial  of  an  action  tried  uy  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  tinftess  the  itlptt>- 
•  uition  expressly  provides  otherwise. 

Id..  {  270,  and  part  of  %  273.  with  ameadmaBt. 

I  lOlX.  lAm^d,  1888.]    auallflcAtloa  of  the  last  •ecCffaa. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  coifc- 
•fc^ftt't^f  the  tntrtleH,  in  an  action  to  annul  the  marriage^  or  for  a 
divorce  or  a  separation;  or  an  action  apralnst  a  corporation,  to  ob- 
lattf  a  disBoJution  thereof,  the  ai>iK)intment  of  a  receiver  of  its 
fwoperty,  or  the  distribution  of  its  property,  unlej^s  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied In  this  section,  where  the  parties  consent  to  a  reference,  the 
eonrt  may,  in  its  di^eretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  nnist  <le.signate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  dewipnrtted,  Is  ^granted,  ^he 
court  must,  upon  the  a|»pUcation  of  either  party,  appoint  another 
referee. 

14..  «  STB;  L.  1808.  ek.  317.    In  •ffttct  ««tR.  .1^  IttS.    M—  tt«to  m 

I  10918.  •  Oaaavalsatfr  vef«»ence  for  tbe  trial  af  laaaaai  te 
vrbat  caaeii  It  may  be  ntade. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  pSTty,  without  the  oonsc^nt  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  whoiC  the  trial  will  require  the 
»xamibat1on  of  a  long  aoconnt,  on  either  side,  and  will  not 
require  tb«  decision  of  difficult  qxiosfions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  nrescrfbed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  the  issues;  oi  to  report  the  rcferee*s  finding,  upon  one  or  more 
si^ecific  questions  of  fact,  involved  in  the  issue. 

.M..  limited  f  27JU  and. 

Aa«U«  to  Oltr  Uouxt  of  Hem  Tork.  L.  XWI   Cb.  9M.  I  «> 

I  tOI4.  PvaoeadUaira  '^h.^re  ike  reference  t»  for  ilrlat  of 
mmwt  of.tJh^  Upnca. 

Where  a  reference  is  made,  a^  prescril)ed  in  the  last  secdou, 
to  report  upon  a  specific  questiou  of  fiiot,  involved  in  the  issue, 
aad  the  determination  of  <»io  or  more  other  issues  is  necessary, 
la  order  to  enable  the  court  to  render  judgment^  they  must  be 
tried, .either  before  or  aft^^r  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
as  the  case  requires.  Whore  thvy  are  trk^d  by  a  jurjr,  applicatioa 
for  judgment  must  be  made  upon  the  verdict  and  the  riport. 

Sabatltute  for  part  of 


^ 
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The  eoQrt  may  like^se,  of  itB  own  motion,  or  upon  t^e  apt;>li' 
CAtioo  of  either  party,  witli^vt  the  consent  of  the  other,  Tlirect  a 
ref«reBc«  to  take  an  account,  and  report  to  the  court  thereon, 
•Rfaer  witii  or  without  tlie  testimony,  after  interlocntory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  cottrt;  and  also  to  determine  and  report  upon  a  question 
of  tact,  arisioff  in  any  stage  of  the  action,  upon  a  motion,  or 
olherwtee,  except  upon  the  pleadings. 

Co.  Froe.,  f  2TI,  tobd.  2  and  3.     See  $  12S2,  post. 

8  1016.    Referee  to  be  sYrorn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  tiiia-tiitiat  rmast^  before  pfooeedtng  to  hear  Ibe  teiti- 
moBj,  be  awoni  faithfully  and  fairly  to  try  the  issues,  or  to 
deterioSDe  tbe  questioliB  referred  to  him,  as  the  case  requires, 
Ahd  to  maka  a  just  and  true  report,  according  to  the  best  of  his 
trnderstandlng.  The  oath  may  be  administered  by  au  o^cer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  he  affected  by  the  result,  are  of  age,  and 
preteduL  i«  person  .at  .by.  attomeEyV' they  oiar  ex^tttesly  walre  the 
referee  8  oath.  The  waiver  nay  be  aaadB-faty  written  stipukuion, 
or  orally.    If  it  is  pral,  it  must  be  entered  in  the  referee's  minutes. 

a  H.  0.  «$«,  I  44  U  Bdm.  $90),  am'd. 

I  1017.   Wttneeeee  nuiF  l^e  ewbpeenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 

8 Dinted  as  prescribed  in  either  of  the  foregoing  sections  of  this 
tie,  to  testify,  and,  in  a  proper  case,  to  brines  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 
Xd^  I  4JI,  %m*4, 

S  1018.    GeneemI  po'wnere  4>f  a  refevae  «9eB  a  t»i«l. 

Xha  tML  far  «•  referee^  of  an  isaae^  of  fiaet,  ov  of  an  issue  of 
law,  must  be  braogkt  tm  n|>on  like  notice,  and  conducted  in  like 
manner,  aad  the  papers  to  be  furnished  tnereupon  are  the  same, 
and  ace  faraiatheo'iB  like  manner,  aa  where  the  trial  is  by  the 
CDurt,  without  a  Jnry.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve carder,  and  puniah  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  flact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings:  to  compel  the  attendance  of  a  witness  by  attachment ; 
and  to  pnnish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance,  or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  isatre'of  lawj^q^^  ^J!^ree  ei-erciees  the  same  power  ad  the 
court,  to. penult  a  party  In  fault  (o  plead  anew  or  iimcnd:  to 
direct  t»6  ftcnon  to  be  divided  into  two  or  more  actions;  to 
airaf^  co«tft;  'and  ofh<*rwiapp  to  dispose  of  ahy  queetioti,  arising 
t^b  the  deCWion  <jf  the  fasne  referred  to  him.  The  powers. 
t^mnttiA  hf  <)|flt  tM^leo,  Rt^  evercieed  in  lilfee  manner,  and  upon 
nke't^nM,  a«  Jllltiihi'r'TKrWers  Hre  ekereised  by  the  court,  upon 
a  trial. 

Pint  thr«e  ■entences  from  the  flrft  three  seoteDcefl  of  Co.  Proc.,  {  272; 
tto  rauudiMtor  Is  new.    Tbe  last  ■eotmee  but  one  refers  to  9  407,  ante. 
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1 101ft.  [Am*a,  1882.]  Refcr«c*a  reportf  whem  tm  be  nuidet 
eoBsequenee  of  f Allure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  iasue 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  Jiiii»t  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney,  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  mutter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  n  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Ck>.  Proc.,  last  senteDce  of  |  278. 

i  10SM>.    Doable  or  other  Increased  daBtaires* 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

S«e  I  1184,  post. 

I  loai.  [Am*d,  188B.]  Deolaion  of  eonrt  or  report  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutors 
judgment  to  be  entered  thereupon,  and  in  any  such  oase  it  shall 
not  be  necpssnry  for  the  court  or  referee  to  make  any  finding 
of  fact.  Whore  it  directs  nn  Interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plend  nnew  or  arcond,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  Issue 
remoins  to  ho  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entorod  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed. 

Subatltated  for  Go.  Proc.,  p«rt  of  |  aS7;  L.  IBM,  eb.  MS. 

S  1022.  [Am*d,  ISeS,  1908.]  Decision  of  covrt  or  report  of 
referee  upon  trial  of  tbe  wbole  lasae  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facta 
found  and  the  conclusions  of  law,  and  diroct  the  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  whore  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designote  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1805,  cb.  940;  L.  1903.  cb.  85.     S^e  |  993. 

f  1023.  [Added,  10O4.]  Parties  mar  require  court  or 
referee  to  determine  partlcalar  qneatlons. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allov/s,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  .established  by  the  evidence,  and  of  the  rulings 
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upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  mo^  be  in  the  form  of  distinct  propo- 
sitions of  ]aw,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  numbered,  and  so  prepared,  with  respect  to  its 
lergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  th<i  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis* 
sion  so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find' any  request  thus  submitted. 
L.  1904,  ch.  491.    Id  effect  Sept.  1,  1904. 

i   1084.   [Ain*d,  l»OS.]    ^nalilleatloiis  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
in  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
khe  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discbarge  of  the  duties  of  his 
office. 

Co.  Proc.,  part  of  |  273;  L.  1905,  cb.  485.    In  effect  Sept.  1,  1905. 

I  1026.  Several  referees  may  be  appointed* 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.     And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
lier  of  referees,  not  exceeding  five. 
Bnbstltate  for  €k).  Proc.,  part  of  |  273. 

f  1086.  Proceedln^a  reflrnlated  where  there  are  seTeral 


Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

S  B.  8.  984,  f  46  (2  Edm.  889).      288 
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TITLE  HI. 

Trial  furors,  except  in  Kew-Toik  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QuilitlcfltloQs  and  <'4iemptlon«  of  trial  JaMra. 

2.  Mode  of  aelectlug,  drawjns*  and  vrocQrioir  tbe  attendanov  o£  trial 

Jurors,   In  ordinary  cases. 
8.  Mode  of  Rtrlklng  and  procurinir  h  apt'clal  jary,  add  of  pro<nu'ioe  a 

forc'tgD  Jnry. 
4.  Penaltlefi  for  non-attendance. 

ARTfCI^fi  FIRST, 

Qualifications  and  exemptions  of  trial  jurorB, 

Sec.  1027.  Qualifications  of  trial  jurom. 

1028.  Additiuual   i>n>vl!«iun   rci<|H'ctlug  property  uuallflcution. 

1029.  Cortahi  puMic  «filc«<ni  dlmjualMHr.  ' 

lOSO.  rurdona  (>n titled   to  claim  exemption  from  tiervlcc. 
1031.  Evidcnco  of  exemption  in  certain  caMcs. 
1082.  When  Juror  to  be  discharged  from  serTlug. 

1033.  When  Juror  to  bo  excuat^  from  nerving. 

1034.  Application    of    this    article,    aa    resiiocta    New- York    and    Ktnga 

coantleB. 

iS  1027-1034.  fRepealed  by  L.  1909,  ch.  35.  See  ConsoU- 
flated  Laws.  tit.  Judiciary  Law«  §§  602,  d08,  544,  546*^48,  6oO» 
590.  000,  680,  687.] 
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article;  second, 

iiode  of  selecting,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary .  cases. 

Sec.    1035.  Certain  town  officers  to  make  listif  of  Mill  Jurors. 

1036.  Nhdum  of  JuroRt  to  he  tftken  ftom  aNM^sMment-roll. 

1Q37.  Duplicate  jury  Uata  to   be  made  and  fliPd. 

1038.  Oiuntj'  clerk  to  mako  and  dt'ijosit  ballots. 

1030.  County  clerk  to  desti'oy  old  ballotH. 

1040.  Jurors   so   returned   to  serve   for   threi;   yvfiVa. 

1041.  Wards   of   certain    citlea    to    be   conaMert'd    towns.     Riih*    In    otber 

citiea. 

1042.  Mtkou  iMd  'bcHT  nttnr  Jurors,*  ftff  anns-'Ot  flscrord*   tu  :t»  Arawn. 

1043.  Notlc*   of  drawlnir.  -      •  .  .        •  i 

1044.  Sheriff  and   comity  Jndge  to  atlend  ilrawlng. 

1045.  Shertff  or  county  ludge,  not  apt>^arfnfr,  to  be  again  notlflefl.  etc. 
104(>.  Certain   ottk»er*  required   to  be  ^ifoB^uc  at  draMriii*?. 

1047.  Modo  of  drorwlhg  Aurora:   minute  oC  drainrlnffi  H^t  to  be  (WUvered 

to  Bberiff, ' 
104S.   Sheriff  to  notify  jurors   and   make   rotnrn. 
1O40.   AppMc&nta  to  be  furnished  with  copies  of  J«r>'  ll*t». 

1050.  Names  of  jurors  who  have  fcerv«wi,    to  Ix'  kept  in   separate  txtM. 

1051.  JufDrB  to  bedrmtm  frmn   that  box,   wImu  Smt  box  U  exhBU»tied. 

1032.  A   third   Jury   box   to   be  kept. 

1033.  When    old    ballots    therehi    to    be    dostroye<l    and    new    ballots    de- 

posited. 

1054.  Jurors,   when  to  be  drawn   from  third  box. 

1055.  Application   of  certain   proviHiona   to   trial   Jurors. 

1056.  JQKtfC^  of   MipKnie  eourt»    or   county   jodge^   auiy    ordM*  dravlng 

of   additional   JirorR.  ..  i,  .  ;  i     , 

1057.  Proceedings    upon    such    order. 

1058.  For  what  courts,  and  by  whom,   nddfttnnal  Jurrfrn  may  be  ordered. 
109#.  Itbw  tnu'h  addttfoiial  Jurors  drawn  an4  fiotlflM« 

1060.  Poww  «f  connty  judge,   as  to  attBBdanae  of  jiirora.      .  n 

1061i.  Powtrs  of  deputy  county  clork,   under  tlihj  ar<icl<\ 

1002.  Thfa»  article  not  applicable  tu  New  York  and  Klng«  cov»itIes.         « 

• 

H  1085-1040.  [Repealed  by  L.  imSk  ch.  S.k  Bcc  OoitfMrfi- 
dated  Laws,  tit.  Judiciary  Law,  §§500,  501,  505,  500,  508-512.  J 

f  1041.  [R^(ialed  by  L.  W(f»,  (*hs.  S5  arid  «H.  Bpe  Con- 
solidated LawB.  tu.  .ludioiary  Ixiw,  §  507.  Hoo  »l»Ja  Cod%  of 
Crimina!  Froeedure.  §  229.  J 

If  104».10A4.  [Repealed  by  L.  11)U>,  <-h.  85.  Sec  C«m»oii- 
dated  Laws,  tit.  Judiciary  Law»  §§  2«,  5ia-&26,  528,  530,  5^, 
545.] 

I  106IS.  FAniM^  180&.1  Ai^Haatlon  of  eertain  iiroTlMlons 
to   trial  iiiJror«. 

The  provisions  of  title  five  of  tlii«  chapter  apply  to  em-b  per- 
son notified  by  the  Hheriff  as  provided  by  «e«?tion  five  hntidred 
and  thirty-seven  of  the  judiciary  law. 

>  1*1 

Am  d  by  L.  19(^0.  r\\n.  «n  and  240.  i  84.  AfMo  partly  rei>eKled  by  L.  1000. 
eh.  35.  See  fVnisondtiieil  Law:*  tit.  Judiciary  I^w,  I  5:iT.  Skn^  ilete  53  of 
note*  of  Board  d(   Statutory   Couiiolldatlim   at   end   of  c<KL(t. 

II  lOtMI-1092.  fR^^pettlod  by  L.  1000,  oh.  .%'.  Ree  Cousoli- 
dated  lijiws,  tit.  Judiciarv  Law,  §§  51^.  527-5.'l2,  r.:r».  5:?a  58ii, 

.    542.  548,  545,  5<Cs  5^*0,  (WO.] 
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ARTICLES  THIRD. 

Mode  of  driking  and  procuring  a  special  jury,  and  of  procuring 

a  foreign  jury. 

See.  1068.  What  courts  may  order  a  apodal  Jorj  to  be  atrock. 

1064.  Party  obtalolog  order  to  give  eight  daya'   notice. 

1065.  Mode  of  atriklng  jory. 

1066.  Jurora  ao  drawn  to  be  notified  to  attend. 

1067.  Jary  to  be  formed  aa  In  other  cases. 

1068.  Prorlslon  where  clerk  or  commissioner  of  Jurors  Is  Interested. 
106&.  Party  applying  for  special  jury  to  pay  expenaea. 

1070.  Coiy  ot  order  for  foreign  Jury  to  be  dellrered  to  aherlft. 

1071.  Mode  of  obtaining  a  foreign  Jury. 

9  1068.  [Arn'd,  1880.]  M^hat  courts  naay  order  a  apeclal 
Jmrr  to  be  atmck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending^ 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  muse 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418.  I  46  (2  Edm.  435),  as  am'd  by  L.  1857.  ch.  630,  further 
am'd;  L.  1806.  ch.  946. 

g  10e4.  [Ana'd,  1806.]  Party  obta.inlnv  order  to  vivo 
elffbt  dstys*  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  cierk  of  the  county  in  which  the 
action  is  triable,  or.  If  it  is  triable  in  the  city  ard  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

L.  1880,  ch.  946. 

S  lOeS.    [Am'd,  1877.]     Mode  of  0trllclBBr  Jurr. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
clork.  or  the  commissioner,  ns  the  case  requires,  roust  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liahfle  to  serve  as  trial  jurors;  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  |tiry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  roust  select  from 
th**  lists  or  books,  the  names  of  forty-eight  persons*  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  mast  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directe*! 
to  bA  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
rounccl  may  then  strike  therefrom  one  name-;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
strikinir  the  jury,  or  nesrlects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 
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4.  The  clerk,  deputy-cierk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  uot 
stricken  out,  and  muist  certify  that  it  is  a  correct  list  of  the  per- 
ilous drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  tlie  llAt  so  certified,  and  a  certified 
c(ipy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
any  ward  or  town,  cannot  Ix*  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  original  list. 

2  R.  S.  418.  I  48.  at  mm'd  by  L.  1870,  ch.  60. 

i  lOOO.   Jnrors  »o  ilraYvii  to  be  notllled  to  attend. 

The  sheriff  must  <iotify  the  persons  whose  names  are  contained 
in  the  list;  and  must  return  tlie  names  of  fhose  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.,  f  49.    See  L.  18S8,  ch.  322,  i  36.  as  modified  by  L.  1878,  ch.  166,  |  1. 

i  1067.  [Am'd,  1805.]  Jury  to  be  formed  as  in  other 
oases. 

From  the  persons  so  notifie<1  and  attending,  a  jury  must  he 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jnrors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  partj',  without  a  formal  challenge,  out  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.  1885,  ch.  946. 

S  1068.  [Am'dy  1884.]  Proirlalon  where  clerk  or  eom- 
■tiasioner  of  furors  Is  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  paHies;  or  is  not  indifferent  between  them;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  couK  may,  in  its  discretion,  in  any  case  appoint  two  sucli 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id..  I  61;  L.  1884.  ch.  460. 

I  10<I9.    Party  applylnir  for  special  Jury  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and.  shall  not  be  taxed  in  the  costs  of  the 
actioh. 

id.,  i  62. 

I  lOTO.  dupT  of  order  for  foreign  Jnry  to  be  deliirered 
to  skerlff. 

Where  an  order  for  a  trial  by  a  foreipn  jury  Is  made,  a  certi- 
fied copr  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  Is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 

2(17. 
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c.  |0,  t.  3,  a.  3 


least  twenty  days  before  tlie  (irst  day  of  tUc  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  K.  ft.  410,  8  10  a  Bdm.  427). 

8  1071.    Mo4e  of  obtaining  a  forelirii  JnrF* 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  deiiyered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  In  an 
ordinary  case* 

Id.,  I  11. 


^ 


c  10,  t.  8,  a.  4  DELINQUEKT  JURORS.  IS  1072-78 

ARTICLE   FOURTH. 

Penaltiu  for  lum-attrndnno^, 

Ht.  WtX  9tmt  to  be  teiMMtd  (or  noB-attenduice. 

10T3.  Order  to  show  caiue,  when  Juror  was  oot  peraooallj  ootlfled. 
1074.  Id.;  If  ditfaolt  was  at  trial  term. 
1076:  Dutj  of  clerk  aod  sheriff. 

1076.  Proceedings  npoa  rstan  of  tndb  ofi«r. 

1077.  When  pzoceediogs  to  ceaee. 

10T8.  This  article  not  ai>pllcable  to  New-Tork  and  Kings  coantlee. 

if  107S-1078.  [Repealed   by    L.    1909,    eh.    85.     »ee   ConsolJ 
dated  Laws,  tit.  Judiciary  Law,  H  551-59^  5U0,  080.1 
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1079-1113  JURORS  IX  NEW  YORK.  c.  10,  t.  4,  a.  1 

TTTLB  rV. 

Trial  Jurors  in  New-York  and  Kings  counties;  mode  of  se- 
lecting them,  and  of  procuring  their  attendance. 

Article  1.  ProTlslona  relating  to  trial  jarora  In  tlie  city  and  coonty  of  N*w* 
York. 
2.  ProTlalona  relating  to  trial  jarora  In  the  connty  of  Klnga. 

ARTICI^E]  FIRST. 

Provisions  relating  to  trial  jurors  in  the  city  and  county  of  New* 

York, 

Sec.  1079.  QoalUlcattons  of  trial  Jnron. 

1080.  Wbo   deemed  a  resident. 

1081.  Persona  exempt  from  Berrlee. 

1082.  Rvldeooe  of  right  to  exemption  In  eertaln  case*. 

1088.  Military  otBcera   leqnlred   to  certify  to  commiaaioDer  penooa  p«r* 
forming   full   military   duty. 

1084.  Jury  year;  length  of  Jury  serrlce  required  and  allowed. 

1085.  When  court  may  temporarily  excuae  Juror  from  attendance. 

1086.  In  other  cases,  Juror  to  be  excuaed  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Serrlce  in  a  court  not  of  record;  when  an  excuse. 

1069.  Clerk  of  conrt  to  certify  to  commissioner  as  to  attendanca,  excuses, 
lines,  etc.,  of  Jurors. 

1090.  Commissioner  of  Jurors  to  select  trial  Jurors;  his  general  powers. 

1091.  Commlasloner   may  appoint  assiatanta,   etc.;   who  may   administer 

Otttha. 
1002.  All  public  officers  required  to  aid  the  commissioner. 

1093.  Elxpenses  of   commissioner's  office;   how   paid. 

1094.  List  of  Jurors  to  be  prepared,  etc.;  commissioner  to  declda  as  to 

exemptions. 

1096.  Persons  may  be  required  to  testify  aa  to  Juror's  liability  to  aarra. 

Penalty  for  disobedience. 
1090.  Commissioner  to  return  lists  to  county  clerk;  correction  of  llsta. 

1097.  Old    ballots   to    be   destroyed    and    new   ballota   deposited;    supple- 

mental lists;   new  ballota  therefor. 

1098.  Number  of  Jurora  to  be  drawn  for  each  term  of  conrt  of  record. 
1009.  When  Jurora  to  be  drawn;   what  officers  to  attend  jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parta. 
IIOR.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify  Jurora  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  service. 

1108.  Conrt  may  order  new  panel  to  t>e  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror   for  non-attendance;   power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  aerve. 

1111.  Jurors    for    district    courts;    how    selected:    punishment    for    non- 

attendance:  clprk's  duty;  penalty  for  neglect. 

1112.  Sheriff's  Jury:   how   selected,    etc. 
Ills.  Remitting  and  enforcing  Jury  fines. 
1114-1116.   fRepealed.l 

1117.  Uncollected  fines,  enforcement  of. 

1118.  Commissioner  to  receive  fines;   sccounts  of. 

1119.  Corporstion  counsel  to  prosecute,  etc. 

1120.  Penalty,  for  phvslclan  glrlng  false  certificate. 

1121.  Persons  required  to  furnish  information:  penalty  for  rafoaal,  etc. 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 

1123.  Id.;    for  officer   accepting   bribes,  etc. 

1124.  Id.:  for  concealing  offer  to  take  bribe,  etc. 
IIV.  False  swearing:  when  perjury. 

Sf  1070-1118.  [Repealed  by  L.  1000.  oh.  .%'>.  See  Consolidated 
Laws,  tit.  Judiciary  Low,  U  r>4J).  .^91-505,  .WT-TitH).  (501-659. 
Section  1093  is  omitted  because  superseded  by  L.  1901,  eh.  002. 
I  1.  Section  1111  is  omitted  because  covered  by  Municipal 
Court  Act  (L.  1902,  ch,  580,  S  233).  1 

2ua 


c.  10,  t.  4,  a.  1  JURORS  IX  XEW  YORK.  §§  1114-25 

f  1H4.  [Repealed,   ch.  343,   L.   1889.] 

f   1115.   [Repealed,   ch.   343,   L.   1880.] 

I  Wtt.  [RtT,ealed,   ch.   343,   I..  1880.] 

H  lllT-lllO.   [Repealed    by    L.    10()9.    ch.    35.     See    Consoli- 
dated  Lawu,   tit.  Judiciary  Law,   §§  «6(M>G7.] 

f   1120.  [Repealed    by    L.    1909,    ch.    88.     See    Peual    Law, 
I    1232.] 

»  1121.  [Retiealed    by     L.    1909,    ch.    3o.     See    Consolidated 
Lawii,  tU.  Judiciary  Law,  §  596.] 

M  1122.112.%.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law, 
19  1233,  1235.]' 
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§§  1079^11 13  JURORvS  IX  NEW  YORK.  c  10,  t.  4,  a.  1 

TTTLB  IV. 

Trial  Jurors  in  New-York  and  Kings  counties;  mode  of  we* 
lectincf  them,  and  of  procuring  the^  attendance. 

Article  1.  Provisions  relating  to  trial  Jnrors  In  tbe  city  and  coQsty  of  New* 
York. 
2.  Provisions  relating  to  trial  joroni  in  the  coanty  of  Klofs. 

ARTICLE]  FIRST. 

Provisions  relating  to  trial  furors  in  the  city  and  county  of  New- 
York, 

Sec.  1079.  QaaliflcatloDB  of  trial  Joron. 
1060.  Wbo  deemed  a  resident. 

1081.  Persons  exempt  from  service. 

1082.  Rvldence  of  right  to  exemption  In  certain  cases. 

108S.  Military  officers   lequlred   to  certify  to  commlsslooer  persona  par- 
forming   full  military   duty. 
1084.  Jury  year;  length  of  jury  serrlce  required  and  allowed. 
1065.  When  court  may  temporarily  excuse  Juror  from  attendance. 
1OH0.  In  other  cases,  Juror  to  be  excused  only  on  showing  certain  facta. 

1087.  Juror  applying  to  court  to  be  excused  mu»t  produce  notice,  etc. 

1088.  Service  in  a  court  not  of  record;  when  an  excuae. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excusea. 

flnea,  etc.,  of  Jnrors. 

1000.  Commissioner  of  Jurors  to  select  trlsl  Jurors;  his  general  powers. 

1001.  Commissioner   msy  appoint  assistants,   etc.;   who  may   administer 

oaths. 

1002.  All  public  officers  required  to  aid  the  commissioner. 

1003.  Expenses  of   commissioner's  office;    how   paid. 

1004.  List  of  Jurors  to  be  prepared,  etc.;  commlaaloner  to  decide  as  to 

exemptions. 
lOOB.  Persons  may  be  required  to  testify  as  to  Juror's  liability  to  aerre. 

Penalty  for  disobedience. 
1000.  Commissioner  to  return  lists  to  county  clerk;  correction  of  llata. 

1007.  Old    ballots   to    be   destroyed    sod    new    ballots   deposited;    sappl«- 

meutal  lists;   new  ballots  therefor. 

1008.  Number  of  Jurors  to  be  drawn  for  each  term  of  coart  of  record. 

1090.  When  Jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  oCHcera  do  not  appear. 

1102.  When  Jurr  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  arawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 
IIOR.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify  Jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror  for  non-attendance;    power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    courts;    bow    selected:    punishment    for    non- 

attendance;   clerk's  duty;  penalty  for  neglect. 

1112.  Shorilf's  Jury:   how   selected,    etc. 
1118.  Remitting  and  enforcing  Jury  fines. 
1114-1116.   [Repealed.] 

1117.  Uncollected  fines,  enforcement  of. 

1118.  Commissioner  to  receiye  fines;  accounts  of. 
1110.  Corporation  counsel  to  prosecute,  etc. 

1120.  Penalty,  for  physician  giving  false  certificate. 

1121.  Persons  required  to  fumlnh  information:  penalty  for  rafoaal,  tCe. 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 

1123.  Id.;    for  officer   accepting  bribes,   etc. 

1124.  Id.:  for  concealing  offer  to  take  bribe,  etc. 
11 V.  Falae  awearlng;  when  perjury. 

SI  1070-1113.  [Repealed  by  L.  1009.  rh.  r^^.  See  Consolidated 
Laws,  tit.  Judiciary  Law.  n  r>4«.  501-595,  597-590,  «01-«5e. 
Section  1093  is  omitted  because  superseded  by  L.  1901,  ch.  602, 
§  1.  Section  1111  is  omitted  because  covered  by  Xluflicipal 
Court  Act  (L.  1902,  ch.  580,  §  233).  1 
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c.  10,  t.4,a.  1  JURORS  IX  NEW  YORK.  §81114-25 

f    1114.   [Repealed,   ch.  343,    L.   1880.] 

%   1115.  [Repealed,   ch.   343,   L.    1880.] 

i    inc.   [RiDcaled,   ch.   343,   h.  188J).l 

ff   1117-1110.  [Rt'nealed    by    L.    10()1>.    ch.    3o.     See    Consoli- 
dated liaws,   tit.  Judiciary  Law,   §§  tJ6tM>t57.] 

i   1120.  [Repealed    by    L.    1000,    ch.    88.     See    I»eual    Law, 
I    1232.] 

f   1131.  [Repealed    by     L.    1000,     ch.    35.     See    Consolidated 
Uatws,  tit.  Judiciary  Law,  §  606.] 

ftl  1122-1125.  [Repealed  by  L.  1000,  ch.  88.     See  Teual  Law, 
%%  1233,  1235.] 
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H  1019-23  REFKRKXCES,   KTC.  c.  10,  t.  2 

I  lot*.   [Aat*dt  1882.)    Referee**  rcportf  wh»ift  <•  be  OMidef 
•omseauenee  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  iMue  of  fact,  or  an  iaaue 
of  law,  or  where  a  reference  is  made  as  prescribed  in  aectioD 
one  thouMind  and  fifteen  of  this  act,  his  written  report  jnuBt  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney,  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  n  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Ca  Proc.,  last  seoteoce  of  f  273. 

i  1090.    Double  or  other  inereased  daaiaves. 

Where  the*  double,  treble,  or  other  increased  damage*  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  Increased  damages. 

See  i  1184,  pott. 

I  lOSl.  [Aat'dt  1885.]  Deefsloa  of  court  or  v^w^rt  of 
referee*  upon  trial  of  demturrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  Interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  aacfa  oase  it  shall 
not  be  necessnry  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  nn  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  ancend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  alno  direct  the  final  Judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed. 

Sobetltnted  lac  Co.  Pvoe.,  part  of  |  SS7;  L.  1885,  eb.  M8. 

I  1022.  [Am'd,  1888,  1908.]  Deeislon  of  oo«rt  or  report  of 
riii^rife  upou  trial  of  the  whole  Iaaue  of  faet. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facta 
found  and  the  conclusions  of  law,  and  direct  tlie  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  coHts, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1895,  ch.  846;  L,  1903,  eb.  85.     See  f  903. 

I  1028.  [Added,  1804.]  Parties  may  reanire  court  or 
referee  to  determine  particular  qneatlona. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  .established  by  the  evidence,  and  of  the  rulings 

•  TUIs  w»»rtl  InstTtiMl  by  error  in  engroiwlng. 
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upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  mufft  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  numbered,  and  so  prepared,  with  respect  to  its 
lersth,  and  the  srubject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis< 
sion  so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  talcen  to  a  refusal  of  the  court  or  referee  to 
find' any  request  thus  submitted. 

U   1804.  ch.  491.     In  effect  Sept.  1,  1904. 

i    1024.   [Am*d,  lOOS.}    (^luillllcatlons  of  s  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.     A  judge  cannot  be  appointed  a  referee, 

\n  an  action  brought  in  a  court,  of  which  be  is  a  judge,  except  by 
>he  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  district.^,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proc.,  part  of  {  278;  U  1905,  ch.  485.    In  effect  Sept.  1,  1905. 

I  1085.  Several  referee*  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
tier  of  referees,  not  exceeding  five. 

SabctJtute  for  Co.  Proc.,  part  of  {  278. 

f  1020.  Proceedlavs  revnlated  where  there  are  ■everal 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

S  B.  &  884,  I  46  (2  Edm.  899).      ^SB 


SI  1027-34  TRIAL  JUROIIS.  c.  10,  t.  3,  a.  1 

TITI«E  III. 

Ttial  J'urors,  except  in  ITew-Tork  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  Quallfleattoiis  aud  cseinptlons  of  trUl  JOMni. 

2.  lIod«  of  •elecUag,  <lra¥rjQg,  and  prooarlnir  tho  attendance  of  trial 

jurors.   In  ordinary  cases, 
S.  Mode  of  Mtrtklng  and  prorarlnif  a  special  jary,  and  of  xirocurlof  a 

forclf^u  Jnry. 
4.  Penalties  for  non^ttendance. 

ARTtCI^fi  FIRST. 

Qualifications  and  exemptions  of  trial  jurori. 

Sec.  1<)27.  QuHliflrutlona  of  trial  Jurors. 

1028.  Addltluuul   pruv iHiuu   roKix-'ftluif  proiuTtv  guaUflcatlon. 

1029.  Oertaht  public  ^tOcetif  dhvnialHlM. 

1080.  Persons  entiUed  to  claim  exemption  frotn  aerylcc. 
1031.  F^vldonco  of  exemption  in   certain  ciircm. 
1082.  When  Juror  to  be  discharged  from  serving. 
1038.  When  Juror  to  bo  excused  from  serving. 

1034.  Application    of    this    article,    aa    resiiecta    New-York    and    KInga 
counties. 

If  1027-1034.  [Repealed  by  L.  1909,  ch.  85.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law*  l§  50"^  503»  544,  546-548,  550, 
590.  000,  680.  6870 
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ARTICLE    SfiCOND, 

Mode  of  aeleoting,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary .  caseg. 

Sec.   1035.  Certain  town  officers  to  raake  lint*  of  ftia!  Jurors. 
1036.   Nnmeis  of  juron  to  be  taken   from  aMessmcnt-roll. 
1Q37.  Duplicate  ^iry  liHtH  to  Ik*  made  and  filed. 
103$.  County  clerk  to  mako  and  duiKwlt  balU)tH. 
1030.  County  clerk  to  destroy  old  ballotn. 
1040.  Jurors  so   returned    to  vtitvu   for   three   years. 

IMl.  Ward*   of   certalu    citloa    to   be   cuuKlderod    town.s.      Kulc    In    otber 
eitloH. 

1042.  TVttm  iMid  -bov  manr  'Joron,*  t6t  couim-'Of  Jteottl,    to  U*  4rawn. 

1043.  Notice  of  drawlnir. 

1044.  Hberinr  and   county  Jndge  to  attend  drawbiK- 

1045.  Sherfir  or  county  Judge,  not  appearing,  to  be  again  mitlfled,  etc. 
1040.  C'ertain  otfleern  re<iulre<l  to  be  proseut  at  urawuifi. 

1047.  Modo  of  dranvlhg  jurora:    minute  o(  drawing;   Hat  to  be  Uellverfd 

to  »beri(T, 

1048.  Shjeritf   to  notify  Jurors   and   make   return. 

1040.  .AppflcantB  to  be  furnlshixV  wllh  t-opie*  of  Jury  ll«t?». 

IfHSO.  Name?)  of  JurorK  who  have  nerved,    t<»   bi>  kept  in   Hetmmte  bMr. 

1051.  lupore  to  iMdratm  from   that  box,    ivlitB   Urnt  box  U  exbnualied. 

1052.  A   third   Jury   box   to   be  kept. 

1053.  WIten    old    l>allota    therein    to    be    d(>Htroye<1    and    new    t)allotM    de- 

posited. 
10.'>4.  JurorK.   when   to  te  drawn   from   third  t)ox. 
10.55.  Application   of  ccWaln   proTiHlonft   to   trial   Jurors. 
1066.  Jrmtitt  of   iinpM«M*   eoun,    cr   county   Jad^e^   may    ordek*  drnYlng 

of   additional    Jiirora. 
1057.  Proceedings    upon    tiucb    order. 

10.58,  For  what  court*!,  and  bjr  whom,  addrtlmial  Jurors  may  t>e  ordered. 
1090.  How  such  addttldial  Jurors  drawn  and  notified. 
1060.  Powrr  of  county  Jurlga.  as  to  attendimfje  of  Jurora.      .  n 
106L  Powtra  of  deimty  comity  clerk,   undfr  tlila  artii'I(\ 
1062.  Thin  article  not  f applicable  to  New  York  and  Kings  coutitics.         ^ 

If  1085-1040.  [Repealed  by  L.  lOOtt.  ch.  «.">.  Ke«  CoiitioJi- 
dated  Laws,  tit.  Judiciajry  Law,  §§  500,  501,  505,  uOi>,  50t^512.J 

I  1041.  [R<wp^^ed  by  L.  190^.  ehs.  m  aiM(IH.  Bi»p  Oon- 
Ho!idatt»d  I-#aWH,  tit.  Jndioiary  Ijft-vv,  §  507.  8ee  hUo  ('odfe  of 
Criminal  Procedure,  §  2a).  J 

if  104UI-10ft4.  [Repealed  by  L.  IIMW,  <li.  85.  Reo  CdiisoII- 
date4l  Laws,  tit.  Judiciary  Law,  §|  2t),  5ia-52t>,  528,  5i3(),  543, 
546.  J 

f  KNUB.  rAm^»  1IN>8*]  Application  of  certain  iiroTlMtonii 
to  trtal  |nror«. 

The  proviRioTis  of  title  fire  t»f  thi«  chiipter  apply  to  each  per- 
Hon  ii«)tiflod  by  the  Hheriff  at*  provided  by  sei'tion  five  hniidrcd 
and  thirty-seveu  of  the  judiciary  law. 

Am  d  ijy  L.  lilOO.  ehu.  «r»  and  240,  il  S4.  -\Twi  partly  reiwaled  by  L.  1000. 
rh.  .3.V  See  (^m«oTl<lnt<Hl  fdiw*  tit.  .Tudlelary  l^w,  S  5.'iT.  9ee  note  oH  of 
note*  of  Board  of   Statutory  (:«4ii«<>iid.irtti«i  «t  oud  (»f  vtfia, 

il  lOffG-10<»2.   [Repealed    by    L.    11)00,    ch.    35.     Ree    Cousoli- 
dated  IiiiW8«  tit.  JudicijiiT  Low.  ^§  51X  527  r).'l2,  r»;r».  5:W.  5:«>, 
.     542,  54.'{,  545,  W55,  500,  (HK] 
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article:  third. 

idode  of  aMking  and  procuring  a  speclaJJary^  and  of  procuring 

a  foreign  jury. 

See.  1068.  What  courts  may  order  a  special  Jury  to  he  stnick. 

1064.  Party  obtaining  order  to  give  eigbt  days*   notice. 

1065.  Mode  of  striklag  Jury. 

1U66.  Jurors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  In  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  Jurors  Is  interested. 

1069.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  ot  order  for  foreign  Jury  to  be  delivered  to  sberift. 

1071.  Mode  of  obtaining  a  foreign  Jury. 

9  1068.  [Am*d,  189B.]  Iiriiat  courts  may  order  a  special 
Jury  to  be  struck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  mal^e  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  muse 
specify  the  term,  and  it  may  specify  a  particular  day  in  th^ 
term,  when  the  jurors  must  attend. 

2  R.  8.  418.  f  46  (2  Edm.  436).  as  am'd  by  L.  1867.  ch.  630.  further 
am'd;  L.  1896,  ch.  946. 

I  1004.  [Am*d»  1895.]  Party  obtalnlnar  order  to  fflTe 
elvl&t  days'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days*  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  !s  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck, 
li.  1896.  ch.  946. 

I  106S.    [Am'd,  1877.]     Mode  of  striking  Jury. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  or  the  commissioner,  os  the  case  requires,  must  attend  at 
his  oflSce,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors;  and.  in  the  presence  of  the 
parties,  or  their  .ittorneys  or  counsel,  must  strike  a  trial  Jtiry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
th»«  lists  or  books,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
^ounccl  may  then  strike  therefrom  one  name-  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
Rtriking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  8trike  for  him. 
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4.  The  clerk, '  deputy-clerk,  or  commissioaer,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stiicken  vut,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
mus  drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  iiftt  so  certified,  and  a  certifi«Mi 
copy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
any  ward  or  town,  cannot  Ix*  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  strikin^r  the  juryi  in  place  of 
the  original  list. 

2  R.  S.  418.  I  48.  at  am'd  by  L.  187C.  ch.  60. 

9  lOOO.    Juror*  so  drawn  to  be  notlllod  to  attend. 

The  sheriff  must  ciotify  the  persons  whose  names  are  contained 
in  the  list;  and  must  return  tne  names  of  ^hose  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.,   f  48.    See  L.  1868,  ch.  322.  |  36.  at  modifled  by  L.  1873,  cb.  166,  |  V 
f    106T.     [Am'dy    1895.]      Jury    to    be    formed   as    la    other 


Krom  the  persons  so  notifie<1  and  attending,  a  jury  must  be 
forme<l  for  tne  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  but  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.   1806,  ch.  946. 

i  1068.  [Am'd,  1884.]  Provision  irhere  cleric  or  oom- 
natsaioner  of  Jnrora  la  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
oonrt  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  in  its  discretion,  in  any  case  appoint  two  sucli 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id..  I  61;  li.  1884.  ch.  460. 

I  1069.    Party  applying  for  special  Jury  to  pay  expenaeii. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
actioh. 

Id.,  8  62. 

I  107O.  Copy  of  order  for  foreign  Jnry  to  be  delivered 
to  slierlfl. 

Where  an  order  for  a  trial  by  a  foreipn  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  Is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New* 
York,  or  the  county  of  Kings,  to  the  commissioner  ol  jurors,  at 
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before  or  after  the  heariuc  of  tbe  exceptiou;  or,  iu  the  discretion 
of  the  court  before  which  tbe  exception  is  beard,  ut  the  time 
uf  the  hearing. 

2  B.   8.  422,   f  76   (2  Edm.   440),   amU 

I  10O7.  rAm*d  188»,  1K»4,  lf>00.]  Notes  of  fftenosraplier 
nmy  be  treated  an  mlnnteM  of  the  Judw«. 

The  note«  of  an  official  stenographer,  or  at^sistant-istenographer, 
taken  at  a  trial,  when  written  out  ut  length,  maj  be  treated,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  tbe 
triu),  for  the  purposetf  of  this  article. 

Ht>«  If  &S-87,  ante.  Am'd  by  L.  1909.  ch.  65.  Alao  partly  r«peal«il  by 
L.  1909,  ch.  85.  See  CoiMollUattd  Ijiwh,  tit.  Judlutary  Law,  I  3U5.  S«« 
uuttt  62  at  ttoteD  of  Buard  vC  Statutory  ConsoUilatlvu  at  eud  u£  code. 
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TXTUi  IL 
Trials  without  a  jury* 


See.  1008.  U  trial  by  Joty  waived,  actioQ  moat  be  tried  by  the 
1000.  Trial   by  jniy;   how  walred. 

1010.  DeolaloD  npoQ  trial  by  tbe  coart,  when  to  be  filed;   eoBieqneiMSe 

of  tallure. 

1011.  Refereoce  by  coDseDt;  when  and  how  made. 

1012.  QuallflcatiOD  of  the  last  eectlon. 

1018.  Compulsory  reference  for  the  trial  of  Issuee;  in  what  ease*  it  may 

be  made. 
10X4.  Proceedings  where  the  reference  is  for  trial  of  part  of  the  iasoea. 

1015.  Compulsory  reference  upon  questions  incidentally  ariaing. 

1016.  Keferee  to  be  a  worn. 

1017.  Wltneeaea  may  be  subpoenaed. 

1018.  General  powers  of  a  referee    upon  a  trial. 

1010.  Referee's  report;  when  to  be  made;  consequence  of  failure. 

1020.  Double  or  other  increased  damages. 

1021.  Decision  of  oourt  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id.:  upon  trial  of  the  whole  isene  of  fact. 

1023.  Parties    may    require    court    or    referae    to    determine    particular 

questions. 

1024.  Qualiflcationa  of  a  referee. 

1026.  Several  referees  may  be  appointed. 

1026.  Proceedings  regblated  where  there  are  several  referees. 

9  1006.  [Am'd»  1B77.]  If  trial  by  Jury  waived,  action 
■ttuat  1»«  tried  bjr  the  court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  tlie  trial, 
by  a  jnry,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  »  jury;  unless  a  reference  is  directed,  in  a  caae 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the' judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
Bo  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdiviskn 
second,  third,  or  fourth  of  the  next  section. 
(1)  Conespoods  to  Co.  Procv  SI  258.  864.    (Jl)  From  Co.  Proc.,  f  206. 

I  lOOe.  Tvtal  by  Jvryi  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  tbe  issue  of  (act, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2..  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
^he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.  Proc.,  remainder  of  9  200,  am'd. 

I  lOlO.  Decision  upon  trial  by  tbe  coart,  'wben  to  be 
filed  I  coaaenaence  of  failure. 

Upon,  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law. 
Its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  withia 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  it  Is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  mu*t 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  is 
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filed,  within  a  time  specified  in. the  order.  If  an  order  for  a 
new  trial  is  made,  or  a  coiAlnge&t  order  for  a  new  trial  become* 
absolute,  the  costs  of  the  former  trial  abid»  the  event. 

Go.  Proc.,  part  of  $  267,  ftm'tf. 

S  lOlt.    tAm'dy  18T9.]  '  Reference  1»y  eotoaeat^  when  anA 


Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  la  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  he  may* 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  aerve, 
or  if  a  new .  trial  of  an  action  tried  oy  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  unless  the  stip*- 
latioR  expressly  provides  otherwise. 

Id.,  f  270,  and  part  of  f  278.  with  amendmrnt. 

I  lOlS.  [An&'d,  1888.]    anallflcaUon  of  tHe  last  m^eU^m* 

But  a  reference  shall  not  be  made,  of  course,  upon  the  coib- 
■ft^ftt'Ylf  the  tnirties;  in  an  action  to  anuni  the  marriage,  or  for  a 
divorce  or  a  separation;  or  an  action  agatnst  a  corporation,  to  oh- 
latu  a  dissolution  th<»reof,  thp  appointment  of  a  receiver  of  its 
|i*op«-ty,  or  the  distribution  of  its  property,  unle?»s  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied In  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  m  its  discretion,  grant  or  refuse  a  reference:  and, 
where  a  reference  is  granted,  the  court  nmst  designate  the  referee. 
If  the  referee,  thus  designated,  i«efuHow  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  dewignated,  >s  \granted,  'the 
court  must,  upon  the  ai^pUcatton  of  eitber  party,  appoint  another 
referee. 

14..  «  2T8;  L.  18M.  eh.  317.    In  •ffect  «»!«.. k  1»8.    ftM  tt«l*  m 

I  10918. •  Camfialaovr  reference  for  the  trial  of  isaneai  in 
^rhat  ca»ea  it  may  tie  made. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  tho 
»xamfnation  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  q^osfions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  presci^rbed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  tlie  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
Bipecific  questionj  of  fact,  involved  in  the  issue. 

•U..  ^mttM  I  27JU  am'd. 

ai«)lte  to  Olty  Uouit  €•  Hew  York,  L.  X^m   Ob.  964.  |  2. 

I  101.4.  .|>«*eeo41njr»  'vrhere  ike  reference  Is  for  tlrlai  of 
irmwt  of.tlii^  U«ines. 

Where  a  ireferenoe  is  made,  a^  prescribed  in  the  last  aecQon, 
to  report  upoin  a  specific  question  of  fact,  involved  in  the  issue, 
and  tha  determination  of  ono  or  more  other  issues  is  ueceasary, 
in  order  to  enable  the  court  to  render  judgment^  they  must  be 
tried, ^either  before  or  aft«»r  the  filing  of  the  report,  as  the  court 
directo,  and  either  by  a  jury,  or  by  the  court,  without  a  fury, 
as  the  case  requir».  Where  thvy  are  tried  by  a  jury,  applicatioo 
for  judgment  must  be  made  upon  the  verdict  and  the  r«|K>rt. 

Satotltnte  for  part  of 
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Aiiy  arlalnv.  ■    « 

The  court  may  likewise,  of  its  own  motion,  or  upon  t\^  apt>ll' 
catloit  of  eitb«r  party »  witl!i««it  the  consent  of  the  other,  direct  & 
reftfTcoce  to  take  an  account,  and  report  to  the  coort  thereon, 
•hh*r  with  OF  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  coort;  and  also  to  determine  and  report  upon  a  question 
of  fa«t,  atisinir  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

Oo,  Froe..  }  271,  satid.  2  ana  S.     S«e  $  12S2,  post. 

8  1016.    Referee  to  be  sworn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  ititlOt  tmlisl^  before  prooeeding  to  heur  the  teiti- 

Supiiy.  be  aworn  faithfully  and  fairiy  to  try  the  issues,  or  to 
iStermSoe  tne  questiotu^  referred  to  aim,  as  the  case  requires, 
and  to  m^ke  a  Just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  oflicer 
specified  in  section  842  of  this  act.  But  whore  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
vreMAiL  Ml  FMTsoQ.arbj.Attomoyv  they  may  ex^MssIy  waire  the 
referee  s  oath.  The  waiver  nay  be  BaadB>  Uy  written  stipulados, 
or  orally.  If  it  is  pral*  it  must  be  ei^tered  in  the  referee's  minutes. 
8  it.  0.  394,  I  44  Cimm,  dS0).  am'd. 

I  1017*   Witn«i«e«  nta.^  be  ai&l»p*eiia«tf. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  preacriWd  in  either  of  the  foregoing  sections  of  this 
title,  to  testier  aud,  in  a  proper  case,  to  bring  with  him  a  l^ok, 
docTunent,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,  I  4ff,  am'd. 


8  1018.    GenenU  iH>««rs  «f  *  reforoe  npoa  a  trlmi. 

Tho  txifiJL  bar. «.  referee,  of  an  isaoDe^  of  fact,  or  of  an  issue  of 

law,  must  be  hraught  tm.  upon  like  notice,  and  ooaducted  in  like 

mannerr  and  the  papers  tq  be  furnished  tnereupen  are  the  same, 

and  are  faraished-'m  like  manner,  as  where  the  trial  is  by  the 

eourt,  without  a  jury.    The  referee  exercises,  upon  such  a  trial, 

the  aame  powers  as  the  court,  to  grant  adjournments,  to  pre- 

aerre  arder«  and  punish  the  violation  thereof.     Upon  the  trial 

of  an  issue  of  £act,  the  referee  exercises  also  the  same  power  as 

the  eoort,   to  allow   amendments  to   the  summons,   or  to   the 

pleadings:  to  compel  the  attendance  of  a  witm^ss  by  attachment; 

and  to  pimish  a  witness  for  a  contempt  of  court,  for  non-attend- 

ance»  qt  refusftl  Aft  be  sworn,  or  to  testify.     Upon  the  trial  of 

ah  lii^'of  law;  .Qv^  x^f^ree  eirercises  the  same  power  as  the 

court,  to  pernjU  a  party  |n  fault  to  plead  anew  or'  amend;  to 

direct  tie  acnOn  to  be  divided  into  two  or  more  actions;   to 

aWat'd  coatfe;  "and  otherwiate-  to  dispose  of  any  question,  arising 

Upon  the  decmiofi  <yf  the  fsstio  referred  to  him.     The  powers, 

tfmift^  by  cUtti^ieetlem  a»e  eK-<»rci«ed  in  like  manner,  and  upon 

like  t^rOM,  a«  alinilwr't^ow^rs  are  eitereised  by  tilie  co«rt,  upon 

a  trial. 

Pint   thrM  tentence*  from    the    flr»t   three   seutences   of   Co.   Proc,    {   272; 
tiM  Minaliidftr  la  new.    The  last  senti^iiee  but  one  refera  to  §  497,  aote. 
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I  lOtft.   [Aat'd,  1882.]    Referee**  r«port|  wh«ift  <•  be  madei 
eoBsequence  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  iatue 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  muBt  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney,  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  atUvney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Co.  Proc.,  Utt  Bcotence  of  |  273. 

i  loao.    Double  or  otber  increased  daaaaves. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

S«o  I  1184,  pott. 

I  lOSl.  [Am'd,  1885.]  Deeisioa  of  court  or  report  of 
referee,  upon  trial  of  demnrrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  ease  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  nn  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  inlo  two  or  more  actions,  and  no  other  Issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  Judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  direction?-  given  or  terms  imposed. 

SulMtitutfid  for  Co.  Proc..  part  of  f  267;  L.  1886.  ch.  M€. 

I  1022.  [Am*d,  1888,  1903.]  Decision  of  eo«rt  or  report  off 
referee  npon  trial  of  the  irbole  Umne  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 

trial  of  the  whole  issues  of  fact  must  state  separately  the  facta 

fuuud  and  the  conclusions  of  law,  and  direct  the  judgment  to  be 

entered  thereon,   which  decision  so  filed  shall  form  part  of  the 

judgment  roll.    In  an  action  where  the  costs  are  in  the  discretion 

of  the  conrt  the  decision  or  report  must  award  or  deny   c^osts, 

and  if  it  awards  costs  it  must  desig^nate  the  party  to  whom  the 

costs  to  be  taxed  are  awarded. 

L.  1895.  cb.  846;  L.  1903,  eb.  85.     See  f  993. 

I  1028.  [Added,  1804.]  Parties  mar  reanire  court  or 
referee  to  determine  particular  qnestions. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  doem»  .established  by  the  evidence,  and  of  the  rulings 

•  'J'his  wtml  iuMTtwl  by  error  lu  ensrufwlng. 
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apon  questions  of  law»  which  he  desires  the  court  or  the  referee 
lo  make.  The  statement  mufft  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
iwhich  must  be  numbered,  and  so  prepared,  with  respect  to  its 
lecgth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
^hen  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis* 
sion  so  to  do  does  not  affect  the  yalidity  of  the  decision  or  report. 
An  exception  may  be  talcen  to  a  refusal  of  the  court  or  referee  to 
find' any  request  thus  submitted. 
U  1804.  ch.  491.    In  effect  Sept.  1,  1904. 

I   1024.   [Am*d,  190S.}    (^viallllcatlons  of  s  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  aud  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
\n  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
Ae  written  consent  of  the  parties;  and,  in  that  case,  be  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  notion  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
ju2«tice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Froc.,  part  of  {  273;  U  1905,  ch.  486.    In  effect  Sept.  1,  1905. 

I  102S.  Several  referees  mar  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
Iter  of  referees,  not  exceeding  five. 

Snbstltate  for  Co.  Proc.,  part  of  I  273. 

f  lOSO.  Proceedinva  revalated  ^vhere  there  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties: 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day* 
3  B.  &  S84,  i  46  (2  Edm.  899).      ^SB 
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TITI«E  I£L 

Trial  J'urors,  except  in  TSlew-Yox^s.  and  Kiugs  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QualiflcHtlons  and  (<senptlona  of  trial  ^ofdni. 

2.  llpd«  of  aelectlog,  drawjoc,  and  prooaiinjr  tb9  attendant  oC  trial 

Jurors,   In  ordinary  caaes. 
Z.  Alode  of  Htiiklng  and  prororlni:  a  special  Jaryf  ttnd  of  procuring  a 

fori'lRD  Jnry. 
4.  Penalties  for  non^ttendauce. 

ARTtCLe  FIRST. 

Qualifications  and  cxeinpiione  of  trial  jurori. 

Sec.  1027.  Qua llflcat Ions  of  trial  Jurors. 

1(128.  Addltiunul   pro%'iMiuii   rcsiMH-tiug  property  uqallflcatlon. 
1029.  Cortahi  puMicr  «fll«-(<tw  dhKiualHM. 
1080.  P<>ri*ona  entitled   to  claim  t'xemptlon  from  aervlcc. 
1031.  Evidence  of  exemption  In   certain  caRes. 
1082.  When  Jnror  to  bo  discharged  from  serving. 
1038.  When  Juror  to  be  excused  from  serving. 

10S4.  Application    of    this    article,    as    respects    New-York    and    KInga 
counties. 

fS  1027-1034.  [Repealed  by  L.  1909,  ch.  85.  See  ConRoU- 
dated  Laws.  tit.  Judiciary  Law*  |§  W^,  508»  544,  546-548,  6G0» 
590.  000,  680,  687.] 
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ARTICLE    SfiCOND* 

Mode  of  aeleoting,  drawing,  and  procuring  the  attendance  of  trial 

jurorsy  in  ordinary  caseg, 

See.    1035.  CertMin  town  officers  to  make  listi*  of  hifti  Jnroni. 

1036.  Nnmes  of  Juron  to  Ix?  taken   ftom  afwesHment-rull. 

1Q37.  Duplicate   Jiiry  llHts   to   bi'  mn<\c  and  HIM. 

10.>S.  County  clerk  to  luuko  and  dtiWHit  balU)t«. 

103».  County  clerk  to  destroy  old  ballotH. 

1040.  Juror«   «o   retiinieU    to  HtTve  for   three   year:*. 

1041.  Ward*   of   certain    cities    to    be   contifdercd    town.s.     BuU>    In    other 

cUioM. 

1042.  WUcn  iMid   bov  many  •jorors,^  for  cciunil''Of  tfKtml*   to 'br  4rawn. 

1043.  Notice  of  drawlniir. 

1044.  Hberlff  and   county  Jndge  to  attend  drawing. 

1045.  Sherfff  or  county  Judge,  not  aprx-arlnR,  to  be  apain  mitlfled.  etc. 
104(>.  OertHln   olflc#ra  reqnlreil  to  be  ttrcsent  at  drtiMruiH. 

1047.  ModQ  of  dranvlftg  jnromt   minate  of  dru^inig;   Hat  to  be  delivered 

to  MwrlflT.  • 

1048.  Sherift   to  notify  Jurors   and   make   rotnrn. 

1040.  Applicants  to  he  fumlshod  with  copfe*  of  Jnrj'  ll*t»». 

1O50.  NameM   of   JurorK  who   have  Mrved.    to   be  k^pt   In   wpamte  b<»if. 

ID.')!.  Jurora  to  be  draTn>  from   tbat  l>o.x,    wlwii  dmt  box  la  exbauatied. 

1052.  A   third  Jury   box   to   be  kept. 

1053.  When    old    baJloiti    therein    to    be    dostroye*!    and    new    ballots    de- 

poBlted. 

1054.  Jurora.   when  to  be  drawn   from   thlnl  box. 

1055.  Application   of   certain    provlslona  to   trial   Jurora. 

1056.  JoNffee  of   f^np^mie   eouit,    cr   county   Jadf;0»   may    ordpr  draYlns 

of   additional    Jirorti.  .     ., 

1057.  Procectlinga    u[m)ii    8uch    order. 

1058.  For  what  courts,   and  by  whom,  addftlmial  Jurorn  may  be  ordered. 
lOw.  How  9tich  addltfoiiAl  jnrora  <lrawiii  aiM  notlflim. 

1060.  PDwn  <kf  coanty  jtHlKtt.  aa  to  atteodantK  of  Jtirora      .  w 

106L  Powtra  of  depQty  c^iutity  clerk,    under  tlila  articb'. 

1062.  Tbia  article  not  (ippllcable  to  New  York  ajul  KUsh  counties.         ^ 

II  108S-1040.  f  Repealed  by  L.  lOOa  ch.  ;C>.  H«f  Coiifirfi- 
dated  Laws,  tit.  Judiciairy  Law,  §§  500,  501,  505,  50i>,  506k512.J 

I  1041.  [R^<*rfled  hy  L.  IDO^,  (*hs.  ?55  atfd  W.  8pp  Oon- 
sr^Hdatcd  1-fawB,  tit.  Judiciary  Law,  $  5U7.  »«h»  rUo  (^ode  of 
Criminal  Prooedure,  §  229. J 

Iff  104S«10M.  (Repealed  by  L.  IIMW,  <lu  85.  See  (oiisoli- 
datwl  IjawB,  tit.  Jucficiary  Law,  §§  2«,  518-52t),  528,  53(),  543, 
545.] 

I  1005.  TAmM^  lfM>e.]  ApvHoatloa  of  ««rtain  iiroTlMtonii 
to  tvtal  |uror«. 

The  proviRionH  of  title  fire  of  thi«  chapter  Hi>ply  to  eac»h  per- 
son notified  by  the  nheriff  a«  provided  by  He<*tlon  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

1 

Am  d  by  L.  15K>9.  Hia.  «r»  nnd  240.  |  S4.  Ab*»  jiaftly  re|iealefl  hy  L.  loeo. 
rh.  35.  See  (VimudlAntAt]  ljiwt«  tit.  .Judiciary  law.  I  KH.  $k>e  arte  5A  of 
Botea  of   Board  of   8tatntf>ry   ('oui<olld.itiuii   at   end   (»f  cinle. 

il  10£MI-1002.   f Repealed    by    L.    1000.    <h.    Xk     Bee    CoukoIi- 
dated  I^w««  tit.  Judicino'  Lmw,   $§  5i:'»,  52T-r>:»»2,  5:55.  5:Vi  n.SJi, 
.     542,  543,  545,  WCs  500,  ('..SO.] 
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ARTICI^B  THIRD. 

Mode  of  striking  arid  procuring  a  ^Hcialjary^  and  of  procuring 

a  foreign  jury. 

See.  1068.  Whit  coarta  mmj  order  a  epeclal  Jarj  to  he  ■track. 

1064.  Party  obtalnlog  order  to  give  elctat  daye'   notice, 

loes.  Mode  of  etriklng  Jury. 

1U66.  Jnrore  eo  drawn  to  be  notified  to  attend. 

1067.  Jary  to  be  formed  aa  In  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  Jurora  Is  Interested. 
106tt.  l>arty  applying  for  special  Jury  to  pay  expenses. 

1070.  Coiy  ot  order  for  foreign  Jury  to  be  deliyered  to  sberift. 

1071.  Mode  of  obtaining  a  foreign  jury. 

i  1068.  [Am*«l,  18850  ^V^bat  oourts  may  order  a  special 
J«rF  to  be  Btrwck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pendin^r 
in  the  supreme  court,  cannot  l>e  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  mus£ 
si)ecify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  i  46  (2  Edm.  435),  as  am'd  by  L.  1857,  ch.  530,  further 
am'd;  L.  1806,  ch.  940. 

I  1064.  [Ana'd,  1895.]  Party  obtaininv  order  to  fflve 
elffbt  days'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  giye  at  least  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  Is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

L.  18S0.  ch.  946. 

I  KMW.    [Am'd,  1877.]     Mode  of  strlklnff  Jury. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
dork,  or  the  commissioner,  as  the  case  requires,  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors;  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  Snry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
the  lists  or  books,  the  namr?8  of  forty-eight  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directe*! 
to  b^  struck,  or  his  attorney  or  counsel,  may  then  first  striks 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
oounccl  may  then  strike  therefrom  one  name-;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  oarty  fails  to  attend,  at  the  time  and  place  of 
}3triking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 
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4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stricken  out,  and  mudt  certify  that  it  is  a  correct  list  of  the  per- 
!mus  drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  lint  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  the'  county.  If  the  list,  from 
any  ward  or  town,  cannot  Ix!  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  nse  for  jurors  for  that  ward  or 
town,  and  mast  use  that  list,  upon  striking  the  juxy,  in  place  of 
the  original  list. 

S  R.  S.  418.  I  4S,  «•  am'd  by  L.  1876,  ch.  60. 

i  KMMI.    Jurors  so  drawn  to  be  notllled  to  attend. 

The  sheriff  must  «iotify  the  persons  whose  names  are  contained 
In  the  list;  and  must  return  tne  names  of  fhose  notified,  to  the 
tenn,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.,   I  4».    See  L.  1858,  ch.  322.  i  36.  at  modified  hy  L.  1873,  ch.  166,  |  1> 
I    106T.     [Am'd,    1805.]      Jary    to    be    formed    as    In    otber 


From  the  persons  so  notifie<l  and  attending,  a  jury  must  be 
formed  for  tne  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
thi«  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jnrors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  but  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.   1S86,  ch.  946. 

I  1068.  [Am'd,  1884.]  Pro-rlsion  where  cleric  or  com- 
missioner of  Jnrors  Is  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may.  In  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id.,  i  51;  L.  1884.  ch.  460. 

I  1.089.    Partr  applying  for  special  Jnry  to  par  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
actioh. 

Id..  I  S2. 

I  lOTO.  Copy  of  order  for  foreign  Jnry  to  be  dellyered 
to  slierlir. 

Where  an  order  for  a  trial  by  a  foreipn  jnry  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
Tork,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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Where  the  Oaal  judgment  is  directed  to  be  settled,  and  the  coats 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 


I   1SB82.   lAt«Ploe«tor7  reference  or  Ina«l«Ittem)  Itour 
▼leired. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

S  1288.  Motion  for  Judgment  upon  a  •peelnl  verdlci,  etc. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 

Co.  Proc.,  part  of  I  369.   See  1 118B,  ante. 

«  11184.  [Am*d,  18»S.]  Id.|  vpon  verdlet  anbleet  to  opinion 
of  court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
M.   See  1 118B,  ante.    L.  18M.  oh.  94«. 

f  128S.  Interest  on  verdtot»  etc.,  to  be  Inelnded  In  re- 
covery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 
Id.,  I  810,  am'd 

{  1230.  [Am'd,  1807.]     Entry  of  Jndvnent. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  **  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 
L.  1807.  eh.  188.    In  effect  April  8.  1897.    Bre  L.  1887.  oh.  187. 

I  1287.  (Am'd,  1877,  1879,  1013.]  Jad«ment-rolI  to  be 
filed)  of  ^nat  It  couNlntii. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  cousiHt,  except  whore  specinl  pn)- 
vision  is  otherwine  made  by  Inw,  of  the  foil  >wiii|i?  p.-ipers:  (he  sum- 
mons; the  pleiwlings,  or  eopios  thereof;  the  linul  judgment,  and 
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the  interlocutory  judgpieut,  if  any,  or  copies  thereof;  and  each 
paper  on  file,  or  a  copy  -thereof,  and  a  copy  of  each  order,  \yhich 
in  any  way  involves  the  niciUs,  or  necessarily  aftects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  liled,  upon  ho  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  tliereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
verdict,  report,  or  decision:  each  offer,  if  any,  made  as  prescribed 
iu  this  act,  and  the  exceptions  or  case  then  on  file. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  co'^rt  the  opinion 
of  the  appellate  division,  if  any,  shall,  for  the  purposes  of  the 
api)«.*al,  be  deemed  to  be  a  part  of  the  judgment-roll  or  appeal 
papers. 

Co.  Proc.,  f  281,  RuUk  1  and  2,  am*d.  Am'U  by  L.  1877,  cli.  410;  L. 
187y.   ch.   542;  U   1913,  eli.  o47k       Iu  cffi'ct  Sopt.   1,   1913.      Sti^  I   1717. 

S  1238*  Id.t  by  ivhom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerK, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
necessary  original  papers,  ou  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 

SobAtltate  for  Introductory  iwirt  of  Co.  Proc,  §  2Sl. 

g  12239.  Time  of  filing  Jndsment-roll  to   be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  othce,  of  the  time  of  filing  it,  specifying  the 
year,  mont'a,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  final  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

2  R.  S.  SCO,  S  11,  amM. 

I  1240.  HVben  a  Jadji^iMent  may  be  enforced  by  exeentton. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

Sobstitute  for  Co.  Proc,  part  of  |  2S5.     See  S  13<>^.  P^t. 

i  1241'  'When  a  Jads^ment  may  be  enforced  by  punlab- 
ment  for  dlnobeylnip  it. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom 
it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglet'ts  to 
obey  it,  by  punishing  him  for  a  <-nntJMnp(  of  tlu>  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  Inst   sett  ion. 

2.  Where  the  judgment  is  tinul,  nml  part  of  it  cannot  be  en- 
forced by  execution,  as  prescril»ed  in  the  last  section;  iu  which 
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case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutor^',  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  6r  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  speciiied  in  this  subdivision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this 
section,  either  simultaneously  with,  or  before  or  after  the  issuing 
of  an  execution  thereui)on,  as  the  court  directs, 

Substltutefor  Co.  Proc..  partof  i2S6.    itoe  9  2505,  po»t. 

f    1242.    TAni'd,     IH77,    1002,     Iftll.]       Real    property |    liow 
sold;  effect  of  conveyunee. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  county  and 
borough  whore  it  is  situated,  by  the  sheriff  of  the  county  or  by 
a  referee,  api)oiuted  by  the  court  for  that  purpose,  who  must 
execute  a  couvoyance  to  the  purchaser.  If  sueh  real 'property  is 
situated  partly  in  one  county  or  borough  and  partly  in  another 
and  is  so  cireumstaneed  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  wliich  county  an<l  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  offeetual,  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothing  c<ni- 
tained  in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisitms  of  any  law  specially  regulating  the  Hale  of  real  prop- 
erty under  a  jmlgnient  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.    Proc.    losi    seiilence    but    one.   of    I    287;    L.    1002.    ch.    138;    L.    19H, 
ch.    180,    111    effect    Sii»t.    1.    lUU. 

§  1243.  [AmM,  1877.]     Seenrlty  npon  wale  by  referee. 

Where  a  referee  is  appointed  by  the  yourt,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  Just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

9  1244.  [Am*d,  1879.]    Conveyanee  to  state  nAme  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  Interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  n'aming,  in 
that  clause,  any  of  the  other  parties  to  the  action:  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sua- 
tftins  by  the  omission,  whether  he  accepts  or  ref vaei  to  accept  it 
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ARTICLK    THIRD. 

Dookctinff  a  judgnvent;  effect  thereof,  as  a  Urn  upon  real  property; 
suspending  and  discharging  the  lien;  snt  is  faction  and  assign- 
ment of  a  judgment. 

Sec.  1245.  Certain   clerks   to   keep  docket  books. 
l!2-15a.  Carrent  docket  bookH. 
12'I6.  ]<].;    to   d<K'ket   JuilgmeiitH. 

1247.  Filing    traut»cript»,    mid    docketing    Judgments    thereon. 

1248.  Penalty   fur   clerk's   ueglect. 

1249.  Dockets    to    ho   uublic. 

12a0.  Judgment   not   tu   bo   h   Ilcn   uutil   docketed. 

1251.  Real    property   bound    for   ten   years   by   n   Judgment    tbuH  docketed. 

1252.  Real   property   uiny   bo  levbd   upon   after   ten  years. 
12.'>.'5.  Land    held    under    contract    not    bound    by   Judgmrnt. 

1254.  rreferenre    of    mortgages    f«)r    purobnKe'  money. 

1255.  Certain    time    not    to   be    Included    In    the    ten    yenr«. 

l'2rifi.  Court    may   order   lien   of  judgment   to  be  suspended  upon   appeal. 

12."37.  From    what    time    order    suspends    the    Hen. 

12.'>S.  How    lion    siippended    In    any    other   county. 

12o0.  When   and    how   lieu    restored. 

1200.  lK>cket    of    Judgment,    how    <uucelli>d. 

1260a.  Satisfaction   of  judgnnnt.    In   creditor's   absence. 

12(51.  SatlKfact  Ion -piece    to    be    given   on    payment    of   Judgment. 

1202.  Assignor    must    acknowledge   assignment. 

1263.  AfislgDee    who    Is    a    recviver,    etc.,    may    file    m)tlce. 

1264.  Entry    In    docket,    upon    return    of   execution    satisfied. 
1205.  Id.;  where  execution   returned  unsutisfted. 

1266.  Sheriff    to   give   copy   of    satisfied   oxecutlon;    clerk   to   enter   aatls- 

factlon. 

1267.  Docket;    when    to    be    dlBChurged   and   cancelled. 
12^8.  DiKcharge   of   a   Judgment   ugainut   a   bankrupt. 
12li9.  Power   of    courts   respectiug   docket. 

1270.  Clerk    to    file    and    note    assigument    of    Judgment. 

1271.  [Repealed.! 

1272.  To   what  Judgments  ami  executions   this  article   applies. 

S   1245.    [Am>d,  1805,  1011,   1012.]      Certain  clerks  to  keep 
docket  bookn. 

Knch  county  clerk,  aiul  tlu*  cleik  of  the  city  court  of  tho  city  of 
New  York,  must  keep  one  or  luore  books,  ruled  iu  ct)luuiiis,  oou- 
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venieut  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty-six;  in  which  he  must  docket,  in  its  reguhii  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.  The  expense  of  procuring  new  btudvs 
when  necessary  is  a  county  charge.  The  judgment  dockets  kept 
by  the  county  clerk  of  New  York  county  must  hereafter  be  kei>t 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  dclitors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  are  doing  business; 
ani  each  set  of  such  judgment  do<"kets  miisL  have  a  separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  jiulv 
ment  docket  book  shall  have  its  letter,  and  the  year  or  years  of 
its  entries  plainly  marked  on'  its  back  and  cover  and  on  every 
page.  A  judgment  docket  for  judgment  debtors  that  arc  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  begins  with  the  letter  marked  on  the  back  of  the  volume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  eaeh 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  then?  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  .names  of  those  judgment  dt'btors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.  An<l  a  judgment  docket  for  those  judgment  tlebtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doing 
business  shall  contain  the  names  of  those  judgment  debtors 
the  first  letter  or  initial  of  whose  name  as  it  appears, 
following  the  prefixed  urtieles  '*  A,"  "An,"  or  *' The.!' 
is  the  letter  marked  on  the  page  and  on  the  back  of 
the  book.  And  there  must  be  prei)ared  iuu\  kept  two  separate 
sets  of  volumes  for  judgment  dockets,  designated,  lettered, 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directe«l  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  nmy  be  ])racticable  to  have  it  done,  the  names  of 
judgment  debtors  against  wlmm  juduTiKMits  have  been  docketed 
within  ten  years  of  tin*  time  of  the  making  of  the  entry  in  such 
volumes.  .And  the  county  <lerk  of  New  York  county  shall  prepan* 
and  keep  a  card  index,  sujipieiiiental  to  the  judgment  docket  books 
hereinbefore  provided  f(»r,  wherein  lie  sliall  enter  and  arranee  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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diroctcMl  to  l)(»  docketed::  And  with  evory  ontiy  of  a  judgniont 
ill  an  action  bc^un  on  or  after  September  fmst,  nineteen  Inuidred 
and  eleven,  tliere  -shall  be  .entered  as  a  part  of  snch  entry  the 
number  of  the  action  and  the  year  in  which  it  was  begnn. 

AmM  by  L.  181)5.  eh.  040;  U  11)11,  th.  2)0;  L.  1912,  cli.  :J44,  in  «.«Te(t  Apr. 
lo.    1012. 

I  1245-a.  [Added,  1011,  and  am*d,  191:2. ]  Cnrrent  docket 
boolcM. 

The  county  clerk  of  New  York  county  must  keei>  book**  to  be 
known  as  cnrrent  docket  books.  Eacli  half  paitje  of  space  in  each 
lM>ok  shall  be  consecutively  numbered  in  a  .series  of  consecutive 
nund>ers  for  each  year  and  shall  \iv  tlevoted  to  one  action.  On  a 
half  pa^e  so  numbered  the  clerk  shall  enter  the  title  of  the  action 
liaviuj;  the  same  consecutive  number  for  that  year,  with  the 
names  of  the  plaintiffs  and  defendants  an<l  att«u'neys  in  full,  ami 
in  chron()loj;ical  order  a  brief  description  of  each  paper  as  it  is 
tiled,  to??ether  with  the  date  of  tiling'  tlu're<>f,  also  the  verdict. 
reiM>rt  or  decision,  if  any,  rendered  in  the  action  as  of  the  date  of 
the  rendering  thereof,  also  ail  orders  and  judj;ments  in  the  action. 
All  interlocutory  and  ijrovisional  proceedings,  and  proceeiliiiKs 
supplementary  to  execution,  shall  be  entered  on  the  same  half 
pajre  of  the  docket  as  the  action  out  of  which  they  arise,  except 
in  actions  where  the  entries  are  so  voluminous  as  to  re<iuire  one 
or  nn»re  additional  half  pa^es  of  space:  in  which  case  the  entries 
shall  be  coutinueil  under  the  sjiuie  number  upon  other  pa^es  of 
that  or  a  subsequent  docket  book,  reference  thereto  licing  entered 
at  the  end  of  the  tirst  and  all  additional  half  pages,  and  the  clerk 
upon  entering  the  description  of  a  paper  tiled  in  aii  action  shall 
enter  upon  its  front  page  and  oi»posite  the  title  caption  the  rnnnber 
of  the  actiim  and  the  tiling  date  and  number  of  entry  of  the 
paper.  There  sliall  be  kein  an  alphabetical  index  of  all  the 
actions  entered  in  such  current  docket  books  during  any  year, 
which  index  shall  consist  of  two  sets  of  sejiarate  volumes,  one 
set  to  be  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals,  including  all  individual 
niemb(»rs  of  a  cojiartnership  or  of  a  firm  doing  business  un<ler  a 
lirm  name  or  style  as  stated  in  the  title  of  the  action,  and  tlie 
other  set  to  tie  designated  and  used  for  indexing  aitions  wherein 
the  plaintiff  or  plaintiffs  are  corporations,  a  joint  stock  comjiany, 
a  copartnership  or  a  firm  name  or  styh»  under  which  a  person 
or  persons  are  doing  Inisiness.  Kach  of  sncli  sets  of  index  b«)oks 
shall  have  a  sopjirate  volume  or  volumes  for  each  letter  of  the 
alphabet,  and  the  v«)lumes  desiirnated  and  used  for  'indexing 
actions  wherein  the  plaintiff  oi;  plnintifTs  are  individuals  sh:ill 
have  ft  marginal  page  index  showinsr'each  letter  of  the  al])habet 
in  order,  and  shsill  hnve  the  designation  of  its  set  of  books,  its 
letter  and  the  \'ear  or  years  of  its  entries  plainly  niiirked  on  its 
hack  and  cover  and  on  every  f)a£ro.     And  all  such  actions  shnU 
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be  indexed  iu  such  index  volumes  according  to  all  the  plaintiffs 
of  each  title,  iu  the  same  manner  as  it  is  provided  in  section 
twelve  hundred  and  forty-five  that  judgment  debtors  shall  be 
docketed  in  the  judgment  docket  books,  and  in  every'  case  the 
serial  number  of  the  action  shall  be  entered  opposite  the  name  in- 
dexod.  Within  three  days  after  a  summons,  writ  or  other  original 
process  is  served  in  an  action  in  the  supreme  court.  New  York 
county,  the  attorney  or  party  causing  the  same  to  be  served  shall 
file  said  process  with  proof  of  service  in  the  oiflce  of  the  clork 
who  has  cnstody  of  the  records  of  the  court  in  which  the  action 
is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp  the 
same  upon  its  front  page  with  a  certain  number  to  be  one  of  the 
series  for  that  year,  and  enter  in  the  current  docket  book,  on  the 
half  page  bearing  the  same  number,  the  names  of  the  parties  as 
they  appear  on  said  process,  and  the  name  and  address  of  the 
attorney  who  issued  the  same.  And  the  attorney  or  party  causing 
such  summons,  writ  or  original  process  to  be  served  shall,  upon 
demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed 
upon  a  paper  with  the  title  of  the  action,  and  the  name  and 
address  of  the  attorney  or  party  who  made  or  caused  the  service 
to  be  made.  All  papers  in  the  action  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action.  All 
original  papers  in  the  action,  with  proof  or  admission  of  their 
service,  not  later  than  the  day  after  their  service,  shall  be  filed 
with  or  mailed  to  the  clerk  who  stamped  the  number  on  tho 
summons,  writ  or  other  original  process.  All  papers  to  be  here- 
after filed  with  the  clerk  of  Ne.w  York  county  must  be  flat  und 
filed  flat.  The  word  "action"  as  used  in  this  section  shall  mean 
"action  or  special  proceeding."  Whenever  a  paper  pertaining  to 
any  action  begun  prior  to  the  passage  of  this  act  is  filed  in  the 
oflice  of  the  clerk  who  has  custody  of  the  records  of  the  court  in 
which  the  action  is  pending  the  clerk  shall  upon  receipt  of  such 
paper  stamp  the  same  upon  the  front  page  with  a  certain  number, 
to  b(»  one  of  a  series  of  consecutive  numbers  for  the  year  in  which 
said  action  was  brought,  and  shall  enter  in  a  current  docket  book 
prepared  for  that  year  the  names  of  the  parties  to  the  action  and 
the  name  and  address  of  the  attorney  who  filed  the  paper,  in 
the  same  manner  as  if  such  paper  were  the  original  summons, 
writ  or  other  process  in  such  action;  and  the  clerk  shall  as  soon 
as  practicable  thereafter  stamp  or  indorse  that  number  upon 
every  paper  in  that  action  theretofore  filed  in  his  office  and  shall 
enter  such  papers,  as  they  are  so  numbered,  in  such  docket  book 
in  the  same  manner  as  if  such  docketing  h;id  been  begun  with 
the  first  paper  in  such  action.  Ami  all  such  entries  in  such  docket 
books  of  actions  begun  prior  to  the  i)assage  of  this  act  shall  be 
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iudoxed  iu  separate  volumes  for  each  letter  of  the  alphabet,  and 
for  corporatious,  a  joint  stock  company,  a  copartnership  or  a  per- 
son or  persons  doing  buHiness  under  u  firm  name  or  tstyle,  as 
hereinbefore  provided,  in  the  same  manner  as  actions  bepun  after 
the  passage  of  this  act  are  hereinbefore  directed  to  be  indexed. 
Whenever  an  action  is  transferred  to  another  court,  or  tlie  place 
of  trial  changed,  the  clerk  to  whom  the  papers  in  sjich  action  are 
delivered  shall  enter  in  the  current  dock&t  book  iu  which  he  make.? 
entries  copies  of  all  entries  theretofore  made  in  said  action,  and 
shall  continue  to  make  subsequent  entries  tlierein  in  the  same 
manner  as  if  tlie  process  had  originally  been  filed  with  him.  All 
paiH'rs  numbered  and  docketed  as  herein  directed  shall  be  filed 
t<»gether;  and  on  the  entry  of  final  judgment  in  any  acti<m  all 
the  papers  in  that  action  shall  be  arranged  in  the  order  of  the 
dates  on  which  they  were  filed  and  shall  be  fastened  or  bound  to- 
gether flat  with  the  judgment-roll  and  so  filed.  The  county  clerk 
of  New  York  county  shall  appoint,  subject  to  the  rules  of  the  state 
civil  service  commission,  such  subordinates  as  nmy  be  ncci-essary 
for  the  work  required  to  be  done  in  his  office  under  the  provisions 
of  this  act,  and  shall  designate  the  positions  and  fix  the  compensa- 
tion of  such  subordinates,  subject  to  the  approval  of  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York;  and  the 
comptroller  of  the  city  of  New  York  shall  issue  and  sell  certifi- 
cates of  indebtedness  to  an  amount  sufficient  to  provide  for  the 
payment  of  the  salaries  of  such  subordinates  during  the  year 
nineteen  hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufficient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 
Adde'l  U  1911,  ch.  290.      Am'd  by  L.  1912,  ch.  844,    In    effect  Apr.    15,   1912. 

I  1240.  Id.;  to  docket  Jndflrments. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  wh<'n  the  judgment-roll  was 
filed. 

.5.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted iu  his  office. 
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d.  The  court  in  which  the  judgment  was  rendered,  and,  If  it 
was  rendered  in  the  supreuie  court,  the  county  where  the  judg- 
mont-roll  is  filed. 

L  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  tliore  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  S.  3G1,  §  13  (2  EUm.   373),   remodelled  and  am'd. 

§1:247.  FIlinsT  trnnncrlptSy  and  docketinsr  Jadsments 
thereon. 

A  clork,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  Kuch  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fiH»s  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office.  ■ 
L.  1840,  ch.  486,  §  26  (4  Kflm.  602),  am'd. 

1  1248.  Penalty   for   clerk**   neglect. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
80  docketed  in  his  office,  as  prescribed  in  the  last  two  sections^ 
forfeits,  to  the  peison  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

2  R.   S.  362,   S  20   (2  Edra.  374). 

§   1!240.  DocketN    to   be    pnbllc. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  fi  10. 

§   1250.  Jndirnient   not  to  be  a   lien  until   docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
^o  n  prrfi  rcuce,  untli  the  judgment-roll  is  filed,  and  the  judgment 
rlocketed. 

Id.,  §   12.   am'd. 


S  1251.  fAm'd,  l»OA  190R.]  Real  property  bound  for  ten 
yetirM  by  a  judarntent  than  docketed;  JndfcmentM  aHralnnt 
l»erN<»iiN   Miied    by   a    tlotitl4»UN    naiiio. 

Exr<'[»t  as  othtTwist'  sp«'cially  prescribed  by  Iriw,  and  except 
also  jis  in  this  section  lu'low  provided,  a  Judgment,  hereafter 
rendered,    which    is    docketed    in    a    connty    ch'rk's   i)ltico,    as   pre- 
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jud^iiifiit  liLTutofore  or  hcrcaftir  romlcTfil  thoiTiu  against  such 
Ucbtor  be  .umundcd  ho  as  to  tU'sij^uatt'  such  dobtur  liy  his  uunio 
and  that  the  ch-rk  of  th(»  coiiiily  in  which  the  judgment  roll  is 
hied  redocket  such  jiidguieut  as  su  amended;  and  from  the  time 
of  isuch  redoeker  during  thi.-  remainder  of  ten  years  iDui  the  til- 
ing of  the  juilgment  l<j11,  such  judgment  shall  bind  and  be  a 
eharge  uimu  the  real  property  and  chattels  real  ni  thai  county 
which  such  judgment  debtor  nuiy  have  at  the  time  of  such  re- 
docket  or  may  thereafter  within  said  ten  years  ai-quire,  aud  a 
transcript  of  such  new  docket  may  be  tiled  and  dtxketed  in  the 
ollice  of  the  clerk  of  any  other  er)unty  in  tin*  stale  in  like  manner 
and  with  like  eflect  fls  a  transcript  of  an  original  docket  may  be 
tiled.  l'iM>n  such  notice  to  a  judgment  debtor  as  (he  <-onrt  may 
din  ct  any  court  other  than  tlu'  supreme  court  m:iy  order  that, 
any  judgmmt  heret(jfore  or  hi-reafter  rendered  therein  against 
such  d<'btor  and  any  ducket  th»"i'enf  in  such  court  be  amended  so 
as  to  di'signate  such  debtiu"  by  his  name,  and  at  any  time  afttr 
Kuch  amendment  shall  have  been  made  a  transcript  of  the  tlocket 
of  such  judgment  as  so  amended  may  be  tiled  and  docketed  in 
the  otiice  of  the  clerk  of  any  county  in  this  state*  in  like  nnmncr 
aud  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

Thl«  aud  next  section  arc  substitutes  for  2  II.  S.  3r.9,  §§  3  and  4;  L.  1840, 
ch.  3S6.  I  25:  and  t'o.  Proc,  part  of  §  '2b2;  L.  1002,  cli.  31«;  L.  I'JuD,  t-h.  432. 
la  effect  Muy  16,    1905. 

{  1252.  Real  property  inny  be  levied  apon  after  tvn 
years. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  p(M'S(Ui,  deriving  his  ritrht  nv  title  thereto,  as  the 
heir  or  devisee  of  the  judgment  debtor,  then  has.  in  any  county. 
may  be  levied  upon,  by  virtue  of  an  execution  against  prr»perty, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
ronderod,  hy  filing,  with  the  elerk  of  that  cotmty.  a  notice,  sub- 
sr'ribtHl  by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  mime  of  tin* 
heir  or  devi.see.  The  notice  nuist  be  recorded  and  indcxrd  by  the 
clerk,  as  a  iiotiro  of  the  pendeucy  of  nn  action.  For  that  purpose, 
tho  judgment  debtor,  or  his  heir,  or  devisee,  nann>d  in  the  notice. 
is  reganled  as  a  party  to  an  action.  'I'he  jutlgmcnt  binds.  an<l  be- 
comes a  eharge  upon,  the  ritrht  and  title  thus  h^-ied  u])nn.  of  the 
judgmi'ut  debtor,  or  of  his  heir  or  di'visee.  as  the  case  may  be. 
»>nly  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  sot  aside,  or  returned.    . 

ft  1253.  Land  1i^^I«1  niid<'r  contract  not  1ionn«l  by  jiidnr- 
ment. 

The  interest  of  a  'person,  holding  a  contract  for  the  ptirchase 
of  real  propertv,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sue<l  upon  a  judgment. 

1  R.  .S.  741,  first  paragraph  of  8  4   ^1  K^hn.  090).    Sfo  ?§  045.   ir57o.   1.S74. 

S  12S-I.  Preferenc*  of  niortufnuroH  for  pnrcbawe-nioney. 

Where  real  property  is  sold  and  c(»nveyed,  and.  at  the  same 
time,  a  mortgage  thor.Mipon  is  given  by  the  pur<*haser.  to  .secure 
th«  payment  of  the  whole  or  a  part  of  the  purchase-raon<»v,  the 
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lieu  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lieu  of  a  previous  judgment  agaiust  the  purchaser. 

1  R.  S.  749,  §  5  a  Kdm.   700),  uiu'd. 

I   1255.    Certain  time  not  to  be  Inclndcd  in  the  ten  ^-eara. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  otiier  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Co.  Proc,  second  sentence  of  §  282,  am'd. 

§  1256.    Court    mny   order    Ifen    of   Jndflriuent    to    be    anii- 
pended  npon  aiipoal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoie,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  **  Lien  suspended  upc»n  appeal.  See  order 
entered  '*;  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
sub.stantially  as  follows:  "  Lien  pnrtially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  onler,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute  for  Co.  Proc,  pnrt  of  $  2S2. 

§   1257.    From  i^'hnt  time   order  sniipenda  tlie   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  dock(^t-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  pr<'scribed  in  the  next  section. 
Id, 

§   125R    How  lien  HUKpended  In  any  otber  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefca*.  furnish  to  the  partly  who  obtained  the 
order,  one  or  more  transcripts.  atteste<l  by  his  signature,  of  the 
docket  of  the  judgmrnt,  including  the  iMitry  ma<le  upon  the 
docket.  A  county  clerk,  in  whose  otlii-e  the  judgment  is  docketed, 
must,  upon  payment  of  his  f4*f»s  therefor,  imnunliately -file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment. 
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in  each  place  where  it  apiwars  in  his  docket-book,  substantially 
as  follows:  **  Lien  snspeutlod  '*,  or,  *'  lAon  partially  Buspended ' , 
according  to  the  entry  upon  the  orif?inal  docket,  and  also,  **  See 
transcript  filed";  adding  the  proper  date. 
Id. 

§  1250.    When  and  how  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
aa  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  reiitored,  a» 
follows  : 

1.  The  clerk,  in  whose  oflice  the  judgment  of  affirmance,  o" 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"Lien  restored  by  redocket";  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  do^'keted  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  ro- 
dockets  the  judgment  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  **  Lien  restored  by  redocket.  See  tran- 
script filed  '*:  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  witli 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

S  1260.  (Am'dy  1800,  1011,  1013.1  Docket  of  Jadflrinent, 
hovr  eaneelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk  in  whose  office  the  judgment-roll  is  filed,  or  by  the 
clerk  of  any  county  where  a  transcript  of  said  judgment  shall 
have  been  docketed,  upon  filing  with  him  a  satisfactiou-piece, 
describing  the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the 
satisfaction-piece  must  bo  executed  by  the  party  in  whose  favor 
the^  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
nfter  the  entry  of  final  iudgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
ohisive,  against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgni(*nt  wns  made,  or  a  purchase  of 
X>roperty  liound  thereby  was  elTocted. 

2.  If  an  assignment  of  the  judgment,  executed  by  llie  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  In  the  clerk's  office  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  C\\ofU 
showing  a  continuous  <'liain  of  title,  to  l>e  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator. 

^.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fnot, 
in  behalf  of  a  person  authrn-i'/(Ml  to  exe<-utv»  it.  other  th.Mu  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,    niu  t    be   tiled   with    the   satisfaction- 
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case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  6r  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  specified  in  this  subdivision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this 
•ection,  either  simultaneously  with,  or  before  or  after  the  issuing 
of  an  execution  thereupon,  as  the  court  directs. 

Substitute  for  Co.  Proc.,  part  of  i2b6.    s«e  S  2555,  post.  , 

f    1212.    [Am'«1,     IH77,     IfHKS,     ]»11.1       Renl     propertyi    liow 
Mold;  effect  at  con^eyunce. 

Except  where  special  provifiion  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  nmst  be  sold  in  the  county  and 
borough  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
a  referee,  appointed  by  the  court  for  that  nurpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  HU<'h  real'property  is 
KitUHted  partly  in  one  county  or  borough  and  i)artly  in  another 
and  is  so  circumstanced  tliat  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  whieh  crjunty  and  Ixirough  th(»  whole  of  such  real  pro|>ert3' 
shall  be  sold.  The  conveyance  is  otTeetual,  to  pass  the  riglit, 
title  or  intorest  of  a  i>arty  a(lju<lged  to  be  sold;  but  nothing  con- 
tained in  this  «e<-tion  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  <lecree  of  any  <'ourt,  in  any  particular 
county  of  the  state. 

Co.  I'roc.  lasi  wnience  hnt  one.  of  i  287;  I*  1002.  ch.  138;  L.  1911, 
ch.    180,    111    eflVct    Sipt.    1.    1911. 

§  1243.  [Ain*d,  1S77.]     Seenrlty  npon  wale  by  referee. 

Where  a  referee  is  appoiuted  by  the  yourt,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  tne  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

§  1244.  [Ain*d,  1879.]    ConTeyance  to  state  name  of  party- 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refmsei  to  accept  it 
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ARTICLE   THIRD. 

Dookctinff  a  judgment;  effect  thei'cof.  as  a  lien  upon  real  property; 
suspending  and  discharging  the  lien;  satisfaction  and  assign- 
ment of  a  judgment. 

See.  1345.  Certain  clerks  to  keep  docket  books. 
12-I5a.  Current  docket  buokn. 

1246.  Id.;    to   docket   JudgiitcutK. 

1247.  FUiiiis    truuscriptti,    ami    docketing   judgments   thereon. 

1248.  IVnalty   for   clerk's   neglect. 
1240.  Dockets    tu   bu   uubllc. 

1250.  Judgment   not    to   be   a   Hen   until   docketed. 

1251.  Real   property   boniul    Tor   ten   yearH   l)y   a  Judgment   thus  docketed. 

1252.  Beal   property   niaj    be  levied   ur.on   after  ten  years. 

1253.  Land    lield    under    contract    not    bound    by   Jndjjment. 
125-1.  Preference    of    mortgages    for    purclinse"  money. 
12.'55.  Certain    time   not    to   be    included    In   the    ten    j'onrs. 

1236.  Court    may   order   lien   of  juilgment   to  bo   suspended   upon   appeal. 
1257.  From    what    time    order    PUKpends    tbc    Hen. 
12.58.  ITow    lien    suspended    in    any    other    county. 
1250.  When   and    how   li«'n    restored. 

1260.  I)ocket    of    Judgment,    how    caiuellrd. 

1260a.  Satisfaction   of  judgmt  iit.    in   creditor's   absence. 

1261.  Satlnf action-piece    to    be   given   on    payment    of   Judgment. 
lfiG2.  Assignor    muKt    acknowledge   nnsignment. 

1263.  A»4lgnee   wlio   is   a    receiver,    etc.,   may   flle   mdlee. 

1264.  Entry    In    docket,    upon    return    of    execution    satisfied. 

1265.  Id.;   where  execution  returned  unsatisfied. 

1260.  Slierlff   to   give   copy   of   satisfied   e-vtcutlon;    clerk   to   ent«Tr  satis- 
faction. 
1267.  Docket;    when    to   be    dlHCbarged   and   cancelled. 
1208.  Discharge   of   a   Judgment   agninut   a   bankrupt. 

1269.  I'ower   of    courtti   rcBpectlug   docket. 

1270.  Clerk    to    flic    and    note    assignment    of    Judgment. 

1271.  I  Repealed.! 

1272.  To  what  judgments  and  executions  this  article  applies. 

9   1246.   [Am'd,  18fNSy  1011,  1012.]      Certain  clerkM  to  keep 
docket  bookH. 

Kach  county  rlerk,  am]  the  cU'rk  of  the  city  court  of  the  city  of 
New  York,  must  keep  one  or  more  ))ooks,  ruled  iu  coluiuns,  cou- 
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venient  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty-six;  in  whieh  he  must  docket,  in  its  repula:  order 
and  according  to  its  priority,  eacli  judgment,  which  he  is  required 
hy  this  article  to  docket.  The  expense  of  procuring  new  books 
when  necessar5'  is  a  county  charge.  The  judgment  dockets  kei>t 
by  the  county  clerk  of  New  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  arc  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  acti(m,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  comi)any,  a  copartnership  or  a  firm 
name  or  style  under  v\'hich  a  person  or  persons  are  doing  business: 
an  i  each  set  of  such  judgment  dockets  must  have  a  separate 
volu?ue  or  volumes  for  each  letter  of  the  aljdjabet,  and  each  judr- 
ment  docket  book  shall  have  its  lette-r,  and  the  year  or  years  of 
its  entries  plainly  marked  on'  its  back  and  cover  and  on  every 
page.  A  judgment  docket  for  judgment  debtors  that  arc  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  beghis  with  the  letter  marked  on  the  back  of  the  volume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  eaf h 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  iirst  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  .names  of  those  judgment  debtors  wlmse  first  names 
or  initials  are  stated  in  the  title  of  the  actiiui  to  be  unknown 
or  fictitious.  And  a  judgment  dock<»t  for  those  judgnu'nt  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnei'ship  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doing 
business  shall  contain  the  names  of  those  judgment  debtors 
the  first  letter  or  initial  of  whose  name  as  it  appears, 
following  the  prefixed  articles  '*  A,"  **  An,'*  or  *'  The," 
is  the  letter  marked  on  the  page  and  on  the  back  of 
the  book.  And  there  must  be  prepared  and  kept  two  separate 
sets  of  volumes  for  judgment  do<'kets,  designated,  lettered, 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  wlmm  judgment^  huve  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  such 
volumes.  .And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index.  sui)[)li'nicntal  to  tlic  judgment  docket  books 
hereinbefore  provided  f(U',  wherein  lie  slinll  <Miter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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dirtH'tod  to  \'>o  d(H*ki't<Ml.  Ami  with  evrry  oiitry  of  a  judjyiiicnt 
ill  an  jn'tion  iM'jruii  on  or  uftor  Sei>ti*iiihcr  first.  iiiiicUH'ii  hundred 
«nd  eleven,  there  -shall  he  .♦•ntere<l  as  a  part  of  sneii  entry  the 
number  of  the  action  and  the  year  in  which  it  was  he^iiu. 

AmM  liy  L.  lSi>u,  oh.  1>4(J;  U  lUll,  ( Ii.  2SK):  L.  1D12,  fU.  ;i4»,  lu  v^vvt  Apr. 
lo,   1912. 


I  134S-a.   [Added,  1011,  and  am*d,  10V2,]     Current  doeket 
boo  kit. 

The  county  clerk  of  New  York  county  must  keep  hook*<  to  he 
known  as  current  docket  hooks.  Kucli  half  pa^e  of  spaci»  in  each 
lM>ok  shall  he  cousi'culively  nuuihere«l  in  a  series  of  consecutive 
nuud>ers  ft»r  each  year  and  shall  he  devt)te«l  to  one  action.  On  a 
half  pa^e  so  uumhered  the  clerk  shall  enii-r  the  title  of  the  action 
haviiij;  the  same  consecutive  nunihcr  for  that  year,  with  the 
names  of  the  plaintifls  and  defendants  and  attorneys  in  full,  and 
in  chronoloj;ical  order  a  hrief  descriptinn  of  eacli  pai)er  as  it  is 
filed,  together  with  the"  date  of  liliiiii:  thi're«>f,  alst>  the  verdict, 
rejjort  or  decisii»n,  if  any,  rendered  in  tin*  acti(»u  as  of  the  date  «)f 
the  rendering  there«»f,  also  all  orders  and  judgments  in  the  action. 
All  interlocutory  and  provisional  proccctiin^'s,  and  proceeding's 
supplementary  to  execution,  shall  he  entered  on  the  same  half 
putid  of  the  docket  as  tin*  action  out  of  which  they  arise,  except 
in  actions  where  the  entries  are  so  volumin«>us  as  to  rcipiire  one 
or  more  a<ldilional  half  pajjes  of  space:  in  which  case  the  entries 
shall  he  continued  under  tlu»  same  nimihcr  upon  other  pajjes  of 
that  or  a  suhsequent  do<ket  h»)ok.  reference  thereto  hcinj;  entered 
at  the  end  of  the  lirst  and  all  ad(liti<inal  half  i>a^cs,  and  the  clerk 
upon  enteriuK  tiie  dcscripti<»n  of  a  paper  liled  in  an'  action  shall 
enter  upon  its  front  pa;^'e  and  oi)i)osite  the  title  cai)tion  the  numljer 
of  the  action  and  the  tilin;r  date  and  nuniher  of  entry  of  the 
paper,  TherC*  shall  he  kept  an  alphahciical  in«lex  of  all  the 
actions  entered  in  sut-h  current  d«>ckct  books  during  any  year, 
which  index  shall  consist  of  two  scl.s  of  separati*  volumes,  one 
s<'t  to  ])e  desi;?nated  and  use<l  for  indexing;  act  inns  wherein  the 
plaintiff  or  plaintiffs  are  indivi<Iuals.  including  all  individual 
m(>mh(Ts  of  a  copariiH'rshii>  or  of  a  firm  doinx  business  uiid<»r  a 
firm  name  or  style  as  stated  in  the  tith-  t>f  the  action,  and  the 
other  set  to  he  desi^^mited  and  used  for  indexing;  actions  wheri'In 
the  iilaintifT  or  plaintilTs  are  corptnations,  a  joint  stork  <-ompany. 
a  coj)artnership  or  a  firm  name  or  style  under  which  a  person 
or  persons  are  doin;:  business.  Each  of  such  sets  of  index  iKudis 
shall  have  a  separate  volume  or  volumes  for  en  eh  lettei*  of  the 
nlphah<>f.  and  the  vohnnes  desiirnated  and  used  for  index inpr 
actions  wherein  the  plaintiff  or  plainfiffs  are  in<lividuals  shall 
have  a  marjrinal  pa;re  index  showin.ur'ea<*li  letter  of  the  alphabet 
in  order,  and  shall  have  fh<'  d(»si;.ni;»linn  of  its  set  <tf  hooks,  its 
letter  and  the  year  or  years  of  its  entries  plainly  marked  on  its 
back  and  cover  and  on  every  pace.     And  all  such  actions  shaU 
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be  indexed  in  such  indox  volumes  according  to  all  the  plaintiffs 
of  each  title,  in  the  same  manner  as  it  is  provided  in  section 
twelve  hundred  and  forty-five  that  judf^ment  debtors  shall  be 
docketed  in  Ihc  judgment  docket  books,  and  in  every'  case  the 
serial  number  of  the  action  shall  bo  entered  opposite  the  name  in^ 
dexod.  Within  throe  days  after  a  summons,  writ  or  other  original 
process  is  served  in  an  action  in  the  supreme  court,  New  York 
county,  the  attorney  or  party  causing  the  same  to  be  served  shall 
file  said  process  with  proof  of  service  in  the  ollice  of  the  clerk 
who  has  custody  of  the  records  of  the  court  in  which  the  action 
is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp  the 
same  upon  its  front  page  with  a  certain  number  to  be  one  of  the 
series  for  that  year,  and  enter  in  the  current  docket  book,  on  the 
half  page  bearing  the  same  number,  the  names  of  the  parties  as 
they  appear  on  said  process,  and  the  name  and  address  of  the 
attorney  who  issued  the  same.  And  the  attorney  or  party  causing 
such  summons,  writ  or  original  process  to  be  served  shall,  upon 
demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed 
upon  a  paper  with  the  title  of  the  action,  and  the  name  and 
address  of  the  attorney  or  partj'  who  made  or  caused  the  service 
to  be  made.  All  pai>ers  in  the  action  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action.  All 
original  papers  in  the  action,  with  proof  or  admission  of  their 
service,  not  later  than  the  day  after  their  service,  shall  be  filed 
with  or  mailed  to  the  clerk  who  stamped  the  number  <m  thrt 
summf)iis.  writ  or  other  original  process.  All  papers  to  lie  here- 
after filed  with  the  clerk  of  New  York  county  must  be  flat  and 
filed  flat.  The  word  "  action  "  as  used  in  this  section  shall  mean 
"  action  or  special  proceeding."  Whenever  a  paper  pertaining  to 
any  action  begun  prior  to  the  passage  of  this  act  is  filed  in  the 
office  of  the  clerk  who  has  custody  of  the  records  of  the  court  in 
which  the  action  is  pending  the  clerk  shall  upon  receipt  of  such 
paper  stamp  the  same  upon  the  front  page  with  a  certain  number, 
to  be  one  of  a  seric^s  of  consecutive  numi>ers  for  the  year  in  which 
said  acti<m  was  brought,  and  shall  enter  in  a  current  docket  book 
prepared  for  that  year  the  names  of  the  parties  to  the  action  and 
the  name  and  address  of  the  attorney  who  filed  the  paper,  in 
the  same  manner  as  if  such  paper  were  the  original  summons, 
writ  or  other  process  in  such  action-;  and  the  clerk  shall  as  soon 
as  practicable  thereafter  stamp  or  indorse  that  number  upon 
every  pai)er  in  that  action  theretofore  filed  in  his  office  and  shall 
enter  such  papers,  as  they  are  so  numbered,  in  such  docket  book 
in  the  same  manner  as  if  such  docketing  had  been  begun  with 
the  first  paper  in  such  action.  AihI  all  such  entries  in  such  docket 
books  of  actions  begun  prior  to  the  passage  of  this  act  shall  be 
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intl<*xed  hi  separate  volumes  for  each  letter  of  the  alpha !)ct,  ami 
for  corporations,  a  joint  stock  company,  a  copartnership  or  a  per- 
son or  i)ersons  doing  bumness  under  a  firm  name  or  st}ie.  as 
hereinbefore  provided,  in  the  same  manner  as  actions  begun  after 
the  passage  of  this  act  are  hereinbefore  directed  to  be  indexed. 
Whenever  an  action  is  transferred  to  another  court,  or  the  place 
of  trial  changed,  the  clerk  to  whom  the  papers  in  s^ich  action  are 
delivered  shall  enter  in  the  current  docket  book  in  whic!i  he  make^ 
entries  copies  of  all  entries  theretofore  made  in  said  action,  and 
shall  continue  to  make  subsequent  entries  therein  in  the  same 
manner  as  if  the  process  had  originally  been  filed  with  him.  All 
papers  numbered  and  docketed  as  hercMu  directed  shall  be  filed 
together;  and  on  the  entry  of  final  judgment  in  any  action  all 
the  papers  in  that  action  shall  be  arranged  in  the  order  of  the 
dates  on  which  they  were  filed  and  shall  be  fastened  or  bound  to- 
gether flat  with  the  judgment-roll  and  so  filed.  The  county  clerk 
of  New  York  county  shall  appoint,  subject  to  the  rules  of  the  state 
civil  service  commission,  such  subordinates  as  may  be  neccessary 
for  the  work  required  to  be  done  in  his  office  under  the  provisions 
of  this  act,  and  shall  designate  the  positions  and  fix  the  compensa- 
tion of  such  subordinates,  subject  to  the  approval  of  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York;  and  the 
comptroller  of  the  city  of  New  York  shall  issue  and  sell  certifi- 
cates of  indebtedness  to  an  amount  sufficient  to  provide  for  the 
payment  of  the  salaries  of  such  subordinate's  during  the  year 
nineteen  hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sutflcient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 
Adder!  U  1011.  ch.  200.      Am'd  by  L.  1912,  ch.  844,    In    effect  Apr.    15,   1912. 

I   1246.  Id.;  to  docket  Jndflrments. 

"Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judirment-roll,  upon  a  judgment,  rendert'd  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
bor>k,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor:  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sura,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

5.  The  day.  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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o.  The  court  in  which  the  judgment  was  rendered,  and,  IX  it 
was  rendered  in  the  supreme  court,  the  county  whei*e  the  judg- 
mont-roll  is  filed. 

V.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 

2  R.  S.  3G1,  S  13  (2  Edm.  373),   rcmoiielled  and  aiu'd. 

§ '  1:247.  Flllngr  traniicripts,  and  docketing  Jadsmeiita 
thereon. 

A  clerk,  with  w^hom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office.   • 

L.  1840,  Oh.  480,  §  2G  (4  Edm.  002),  am'd. 

I   1248.  Penalty   for   clerk's   neffleet. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sections, 
forfeits,  to  the  ihmsoh  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

8  R.   S.  302,   S  20  (2  Edm.  374). 

§   1240.   Docketn    to    be    pnMic. 

A  docket -book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id..  5  10. 

§   18«*(0.   JadKnient  not  to  be  a  lien  nnttl  docketed. 

A  judgment,  required  to  bo  docketed,  as  prescribed  in  this  ar- 
ticle, neither  nfteets  real  property  or  chattels  real,  nor  is  entitled 
to  .n  pn  fi  rcnce,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id..  §  12,   flm'd. 

9  12r»1.  [Am*d,  1002,  IBOS.)  Real  property  bonnd  for  ten 
yenrM  by  ii  Jiidirnient  thus  docketed j  JndfrnieutM  aKainnt 
lierwoiiN   f«iie<l    by   n    ilctttloaN    name. 

Except  as  <»th4'r\visf  specially  prescribed  by  Inw,  and  except 
also  as  in  tins  section  below  pnjvided.  a  .iudgujent,  hi'reafter 
rendered,  which  is  docketed  in  a  <*onnty  clerk's  o<!ice,  as  pre- 
scribed in  this  article,  binds,  and  is  a  chjirj:e  upon,  for  ten  years 
after  fdinjr  the  judgment  roll,  and  no  lonL'cr.  the  hmI  ])r(»])erty 
an<l  chattels  real,  in  that  county,  which  (lie  jndumeiit  delitor  has 
at  the  time  of  so  ddeketiriL'"  it.  or  whirh  In-  a«<iniies  at  any  time 
afterward^,  and  within  the  ten  years.  rrovided  h«»wever  that 
no  judgment  shall  be  m  char;re  upon  or  bind  the  real  property 
of  any  person  iniless  and  natil  he  be  designated  by  his  name  in 
a  docket  of  such  Jiidtrnieut  in  the  etlice  of  the  ch'rk  in  the  county 
where  such  property  is.  I'pon  -»uch  notice  to  a  judiriui'nt  debtor 
MS  the  court  nniy  direct  the  snprenie  <'ourt  may  order  that  any 

2N4 


c.  11,  t.  1,  a.  3  LIEN  OF  JUIHJMENT.  §§  1252-5i 

judKiiit'iit  herelofore  or  heroaftJi*  reiidorcd  tlu'iein  against  such 
lU'blor  be  .ameinli-d  so  as  tu  ik'signuto  such  debtor  by  his  name 
and  that  the  ch-rk  of  the  couuty  in  whicli  the  jud>;nient  roll  is 
hied  rctlocket  sucli  judj^uicnt  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  yeiirs  tr'jm  the  til- 
ing ol  the  ju«ljL?ment  r<>ll,  such  judKuient  shall  bind  and  be  a 
charge  upon  the  real  properly  and  chattels  real  Hi  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket  or  may  thereafl*'r  within  said  ti'U  years  ai-tiuirc,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  ditcki'ted  in  the 
ottice  ()t  the  clerk  of  any  other  county  in  the  stnte  in  like  manner 
and  with  like  effect  rts  a  transcrii»t  <»f  an  original  docket  may  be 
tiled.  l'i)ou  such  notice  to  a  judgment  debtor  as  the  couit  may 
direct  any  ciairt  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  dtxket  thert'ut  in  such  court  l»e  ann-nded  s(» 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  afttr 
such  auu'ndmcnt  shall  have  hrvu  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  nniy  be  tiled  jind  docki'ted  in 
the  ofiice  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

ThiH  and  next  Sfctlun  are  Biil»slJtutoa  for  2  It.  S.  3r>9,  §§  3  and  4;  L.  184e, 
cb.  3M],  §  2i>:  and  Co.  Troc,  imrt  of  g  2.S2;  L.  1U02,  cb.  31.S;  L.  I'JOo,  ch.  432. 
In  effect  May  16,    l'J05. 

fi  3252.  Real  property  may  be  levied  upon  after  ten 
yearn. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  renl 
property  or  a  chattel   real,   which   the  judgment  debtor,   or  real 

1)roperty  which  a  person,  deriving  his  riirht  or  title  thereto,  as  tin' 
leir  or  devisee  of  the  judgment  d(»btor,  then  has,  in  any  c<Minty. 
may  be  levied  upon,  by  virtue  of  an  execution  against  proi)erty, 
issued  to  the  sheriff  of  that  county,  ujkui  a  judgnuMit  hereafter 
rendered,  by  filing,  with  the  el«»rk  of  that  c<)unty,  a  notice.  sul»- 
serilMHl  by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and.  if  th<»  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  reconled  and  indt^xed  ]»y  tlie 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purp<»se, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  nntice. 
is  regarded  as  a  party  to  an  siction.  The  judgment  binds,  and  b»»- 
comes  a  charge  upon,  the  riirht  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  t»c. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
tlie  execution  is  set  aside,  or  returned. 

i  1253.  I^and  h'^^lcl  uniler  eoiitrnct  not  Itonncl  1»y  JadK- 
ment. 

The  interest  of  a  *pers(m,  hnlding  a  contract  for  the  purchase 
of  real  propertv,  is  not  boun«l  by  the  docketing  t>f  a  judgmenl; 
and  cannot  be  levied  ni^on  or  .sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  R.  S.  744.  fir^t  paragraph  of  S  4  (1  Edra.  «)0C.^.    Sc-  §§  r,4r»,  irjTO,  1874. 

§   1254.  Preferenci*  of  niortirnsfeH  for  pnrehnMe-nioney. 

Where  real  pn»peity  is  sold  ami  ccuiveyed.  nnd.  at  the  same 
time,  a  mortgnge  thei.Mipon  is  given  by  the  purcha^Jer,  io  secure 
the  payment  of  the  whcde  or  a  iiart  of  the  purchase-mon«»v,  the 
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li^u  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 
1  R.  S.  749,  S  ^  (1  Edm.  700),  am'd. 

f   1265.    Certain  time  not  to  be  luclnded  In  tbe  ten  ^ears. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
t)y  this  article.  But  this  section  does  not  extend  the  time  of  the 
lion,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Co.  Proc,  second  sentence  of  §  282,  am'd. 

§  12R0.    Court    may    order    lien    of   Jndffment    to    be    sns- 
peuded  upon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  api>enaut  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoc-e,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  "  Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  pnrtially  suspended  upon  appeal. 
See  order  entered  ";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 

Substitute  for  Co.  Proc,  part  of  §  282. 

I   1267.    From  what  time   order  ain»pendii  tlie   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  coimty  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
.  ment-roll  is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court:  the 
order  oi)erates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 
Id. 

S   1258.    Ho^v  lien  Munpended  In  any  other  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  partv  who  obtained  the 
order,  one  or  more  trniiscriiits.  attested  by  his  signature,  of  the 
docket  of  the  judgment,  includiim  the  entry  made  upon  the 
docket.  A  county  clerk,  in  wlu)s(»  oflico  the  judgment  is  docketed, 
must,  upon  imyment  of  his  fees  therefor,  immediately -file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
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in  eacn  place  where  it  api)ears  in  iiis  docket-book,  substiintlaUv 
as  follows:  "  I-ien  snspeDciod  ",  or,  "  Lion  partially  suspended  * , 
according  to  the  entry  upon  the  original  docket,  and  also,  **  See 
transcript  filed";  adding  the  proper  date. 
Id. 

S  1250.    Wbeit  and  how  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien. 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  as* 
follows: 

1.  The  clerk,  in  whose  (Jflice  the  judgment  of  atlirmance,  o'* 
the  order  dismissing'  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew. 
a»  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  u^)on  the  new  docket,  the  words. 
"Lien  restored  by  redocket";  addmg  the  date  of  redocketiug. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  do^-keted  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  ro- 
dockets  the  judgment,  must  make  an  entry  uyyon  the  new  docket, 
substantially  as  follows:  *'  Lien  restored  by  redocket.  See  tran- 
script filed  ";  adding  the  date  of  redocketiug  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

S  1260.  [Am'dy  1800,  1011,  1013.1  DfMslcet  of  Jnairment, 
iio-ww  cRBCelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk  in  whose  office  the  judgment-roll  is  filed,  or  by  the 
clerk  of  any  county  where  a  transcript  of  said  judgment  shall 
have  been  docketed,  upon  filing  with  him  a  sutisfactiou-piece, 
describing  the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the 
satisfaction-piece  must  be  executed  by  the  party  in  w!u)se  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  It  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  iudgment  or  order  of  atflrmance,  by  the 
attorney  of  record  of  the  part}*.  But  wluM*e  the  auth(>rity  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
elusive,  against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revonUion. 
before  a  payment  on  the  judgment  was  made,  or  a  pureiiaso  of 
property  bound  tlier(»by  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  i)arty 
In  whose  favor  it  was  rendered,  or  his  exemtor  or  ailmiuistrator 
has  been  filed  in  the  dork's  office  the  satisfaction-piece  must  he 
exectited  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  tlie  judg- 
ment; or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  exe<'uted  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  execnt.'*  it,  other  than  the 
attorney  of  record,  an  inslrunieiit.  containing  a  power  to  ac- 
knowledge the  satisfaction,   nui  !    !)e   tile<l  with   the   satisfactiou- 
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piece,  unless  it  has  becu  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  tliat  or  another  eountj  ;  in  which  ease,  the  satib- 
faetion-pieee  must  refer  to  tlie  reeord.  and  the  ek'rk  iiiay,  for 
his  own  indemnity,  require  evidence  of  a  re<'ord  remainiuK  in 
another  olHct*. 

The  execution  »f  each  satisf.Tction-piece  or  power  of  attorney 
must  b«»  ncknowiedKi'd,  before  the  clerk,  or  his  deputy,  ami  eer- 
tihed  liy  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
aind  ci«rtilitMl.  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  (ih'd. 

4.  In  the  absence  of  a  sr.tisfaction  piece  under  any  of  the  foro- 
ffoin^'  provisions  of  this  section  the  docket  of  a  jud^'uicnt  must  be 
eanceleil,  satislied  and  discharjred  by  the  clerk  in  Avhose  ollice 
the  ju<ii;ment-roll  is  filed  at  any  time  if  the  judgment  debtor.  t»r 
his  lesjjal  representatives,  or  any  other  perst)n  shall  deposit  with 
such  ( lerk  a  sum  of  money  equal  to  the  amount  of  the  jud;;ment, 
<»r  if  the  drxket  shows  a  ]>artial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  i)f  such  deposit  and  in 
addition  ttiereto  a  sum  ecinal  to  one  per  centum  of  said  judjtjment 
or  uni)ai«I  residue.  There  shall  be  (k'livered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dati'd 
on  the  day  o{  such  deposit  that  no  execution  upon  the  judj;ment 
is  in  his  hands.  Tpon  any  such  i)ayment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upon  the  jud>?ment  di»cket  the 
Words  •*  satislied  and  disch;ir<;ed  by  deposit/'  All  the  jn'o visions 
of  section  twelve  hun<lre<l  an<l  sixty-si^ven  of  this  act,  so  far  as 
they  ji fleet,  shall  be  applicable  to  this  subdivisi(Ui  of  this  section, 
<'Xcept  that  the  clerk  of  a  <'(iunty  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
tiled,  before  filing  the  transcript  and  cancelini;  and  dis(*harKinj; 
the  <locket  of  a  jud^rnu'ut  satisfied  of  record  pursuant  to  this 
subdivisifui  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  .addition  to  the  certilicate  pri»viili>d  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certilicate  of  the  sheriff  of 
tln'  same  county  showing;  that  no  execution  is  in  his  hands  or 
that  an  i  xecutiou  is  in  his  hand«<  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  wouhl  by  law  be  entitled  if  he  had 
collected  by  virtu*'  of  an  execution  the  amomit  of  said  judjrmeiil 
or  uni)aid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  acci'itt  such  fees  without  i>:iyment  to  him  of  the 
amount  of  \)\o  jud,ument  (»r  any  jiart  thereof,  upon  there  bein^f 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judjr- 
mcMT-roll  is  file<l.  showim:  that  the  jud;;nuMit  has  been  satisfied  of 
record:  and  it  shall  be  the  duty  of  any  sheriff  to  jrive  anj*  and 
all  certifie.Jtes  recjuired  under  this  subdivision  of  this  section, 
ui)on  c(«mi)liance  with  the  provisicjus  hereof  and  he  shall  be 
entith'd  to  lUM-eive  fifty  cents  for  each  ccrtiliiate.  AH  deposits  of 
money  In'reuiider  shall  be  considered  as  paid  into  court  :»n<l  shall 
be  subj"Ct  )f>  th(»  provisiiuis  of  the  co(h'  of  civil  procedure  relative 
to  the  payment  of  moni'y  into  ((Mirt.  and  the  surrender  of  such 
money  b.,-  jla  order  o'  th'.  court.  The  a<l<]itioTial  (»ne  pei  centuiu 
to  liv'  <l.''p(miied  a.",  rto.isani  .diml  be  in  p;  .ii.ent  «;i  all  fees  of  the 
iinancial  oili -er  oT  tue  city  or  county  with  wliom  any  money  is  do- 
posited  heieumler.  liut  m»  i)rovisi<m  of  this  subdivisicm  shall 
affect  the  ri^ht  (»f  the  jud^^nn-nt  creditor  to  aiUH-al  from  the  judif- 
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luent,  or  makn  any  motion   with  respect   thereto,  nor  shall  any 

proceed iiijfs  uu  appeal  be  affected  hy  this  subdivision. 

2  It.  S.  ::02,  IS  22.  23  nml  24  (2  Eclra.  375).  niul  L.  1834.  ch.  202. 
IS  1.  2  umU  3  (4  J<>liu.  (i22).  Ani'il  by  U  18UU,  cli.  &>5 ;  L.  1911.  cli.  599 ; 
Lu  1913.  oil.  3U.     lu  ettect  ^'pt.  1.  19X3. 

i  12G1.  SfitlHfnction-iiiece    to     b^    Rriveu    on    payntent    ot 
JoflKiuenl. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
adsnowicd^e  befi»rc  the  proper  orticer.  a  satisfaction-piece  thereof. 
at  the  re<ineMt  of  ihe  judjrnient  «Iebtor,  or  of  a  luTson  interesreo 
in  the  property  hound  by  the  jndjjnient,  upon  presentation  (.f  a 
satisfaction-piece,  and  payment  of  the  sinn  due  upon  the  jiul^- 
njont,  antl  tlje  fees  aihiwed  by  hiw  for  takinjj  the  acknowledg- 
ment of  a  deed. 

Id.,    f    2.-5    (2    B«lm.    375),    ara'd. 

i  laeiS.  fAuiM*  1H96.1  AMnlirnor  mii«t  n.cknowledKr«  an- 
niKTuuient. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  ^vrilt<Ml  assignment  of  a  judi^ment,  (»\vned  by  him,  without 
acknovvledjrins  the  execution  tliereof,  before  an  ollicer  authorized 
to  take  tlie  acknowledgment  of  a  deed,  must  so  ackiu)wledjre  it. 
at  tlu»  reijnest  of  his  assignee,  or  of  a  subseiiuent  assignee  thereof, 
or  of  the  judgment  debt«>r,  upon  presentatij)n  of  the  assignment, 
and  payment  of  the  oflieer's  fees. 

L.    iM^r>,    ch.    94G. 

$    124K).   ANMiKfuee  M  lio  In  ii   receiver*  etc.,  may  file  notice* 

^  A  resident  of  the  State,  or  a  jX'rson  having  an  office  within  the 
State,  for  the  regular  trnnsacliiui  of  business,  in  person,  who 
Lecomes  the  owner  of  a  judgment,  by  virtue  <>f  a  general  assign- 
ment f(»r  the  benelit  of  creditors,  or  of  an  appointment  a:*  a 
reci'iver.  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt. m,iy  file  with  the  clerk,  in  whose  ollice  the  judgment-roll  is 
filed,  a  notice  of  the  assignnuMit,  or  of  his  a]>pointment,  and  of 
his  i>wncr><hip  of  the  judgment.  Tlie  notice  must  be  subscribed 
by  him,  ."Hiding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  otlice  address.  A  notice  so 
fileil  has  the  same  force  and  ctTect.  for  the  purpor^es  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  120^4.  Entry  In  iloeket,  npon  return  of  execution  mat" 
Uflcd. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
ThereuiKm  the  judgnu»nt  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  K.    S.   302,    8   26   (2  Ediu,   375). 

S    12<)5.   Id.}  ^vhere   execution    returned    nnHutifilled. 

Where  an  execution  is  returned  wholly  unsjitisfied,  the  clerk 
liiust  imuiHliat(>ly  make,  in  the  docket  <»f  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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i  120G.  Slieriir  to  jylve  oopy  of  •atlafleil  execiitlou;  clerk 
to   euter  Mntinf action, 

A  sheriff,  iipou  being  paid  the  full  aDiount  due  upon  an  execu- 
tion iu  his  handH,  must  Imiriediately  indorse  tht^reupon  a  rftuni 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter's  re<iuest,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certilied  copy  of  the 
execution,  and  of  the  return  of  satiHlaction  thereupon;  which 
may  be  tiled  with  the  clerk  of  the  same  county,  who  must  there- 
upon caned  and  discharge  the  dt)cket  of  the  judgment,  as  if  the 
judgment-roll  was  tiled  in  his  otfice,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  ilnty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  tiled. 

L.    18G0,    ch.    «.    I    1    (4    IMin.    (IVt),    niuM.      Sec    S    13G6. 

8  12G7.  Docket;  trheu  to  l>e  discharsed  finci  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
tiling,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  tiled,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satistied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfat-tion  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  iHjen  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.   IHOO,  ch.  0,   I  2,   ami  U   1844.   oh,   104,   §  5   (4  Eilm.   C27),  consolidated. 

§  iMiis.  [Kepealed  by  !..  UKm,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  g  150.] 

9  12BI>.  Po^er   of    coartai    renpectlne:   docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1M4.  Ob.   104.   f  7   (4  Ediu.  G2S).   aui'd. 

fi   1270.   Clerk    to   flle   and    n(»te    nnnifrnment   of  Jadfrntent. 

L'l)on  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  ollice,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  pr<»scribed  in  section 
1-(U>  of  this  act.  and  otheiwise  exceuted  as  prescribed  in  that 
Hcciion.  with  respect  to  a  sntisf action-piece,  and  upon  payment 
of  the  fees,  allowed  by  law,  for  tiling  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  tile  the  assign- 
ment in  his  otiic<\  and  mnke,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  tiling;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  tiling  of  the 
assignment  is  notcul. 

8  1271.     [Uepealed,  1879.] 

S  1278.  To  ^liat  JaflarmentM  and  execntionii  thin  article 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  din'cting  the  psiynient  of  a  sum  of  money; 
anil  to  an  execution  issued  upon  such  a  judgment. 


TITLE  U. 

JudgmentB  taken  without  proceM. 

irtkde  i.  Confession   of  Judgment. 

2.  Submission  ot  a  coDtrorersy,  upon  facta  admittoi. 

ARTICIiS}  FIRST. 

Confession  of  judgment, 

8cc.  1278.  Jadgment  may  be  confessed. 
1274.  Statement;   form  thereof. 
1270.  Statement  to  be  died,  and  Judgment  entered. 

1276.  Judgment-roU ;  docketing  and  enforcing  the  Judgment. 

1277.  Execution,   wliere  the  Judgment   Is  not  all  due. 

1278.  GoDfesaloD  by  one  of  several  joint  debtors. 

8  1273.  [AmM,  1877,  1S07,  1000.]  Jii«lf?m<Mit  may  he 
confeiiHed. 

A  judgment  by  confession  may  be  entorod,  without  action, 
either  for  money  due  or  to  become  duo,  or  to  Hooure  a  person 
aj^ainst  continjcent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

Co.  Proc..  9  382;  L.  1897,  ch,  38.  Am'd  by  L.  1900.  ch.  65.  AIho  partly 
rvpfalwl  by  L.  1900,  ch.  19.  Seo  Consolidated  T-aws,  tit.  Domestic  RelatlmiR 
I.flw.  i  51.  See  note  57  of  notes  of  Board  of  Statutory  Consolldatlou  at  end 
of   codc!. 

I  1274.  Stiitementi  form  thereof. 

A  l^ritten  statement  must  be  made,  and  signed  by  the  defend- 
ant, to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorise  the  entry  of  judgment  Iherefor. 

2.  If  the  judgment  to  be  confessed  Is  for  money  due  or  \o 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  Is 
justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liabUlty. 

The  statement  must  be  verified  by  the  oath  of  the  defendant^ 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
Id.,  f  883,  am'd. 

i   1275.   [Am'd,    1895.]    Statement    to    be    filed,    find    Jndar- 
Bsent  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New-York, 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
Is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxR>)le  in  an  action.  If  the  statement 
ia  filed  with  a  county  clerk,  the  judgment  must  be  entered  in 
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the  supreme  court;  if  it  is  filed  with  the  clcrl£  of  another  conn, 
specitied   iu   this  section,   the  jiuigineut  must   be  eiilertnl   in   the 
court  of  which  he  is  clerk.    But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  al'tev  the  defendant's  death. 
Ck>.  Proc,  f  384,  flrsl  senteoce  ain'd;  L.  IMio,  cb.  U40. 

S   1270,    [Am*d,      1N70.]    Judarment-roll;     docketlnar      and 
enforcliis:    tlie    Jndflriuent. 

The  clerk,  immediately  after  entering  the  judgment,  must 
attach  together  and  hie  the  statemiMit,  as  veritied,  and  a  c(>[)y 
of  the  judgment;  whieh  constitute  the  jndgnnMit-roll.  The  judg- 
ment may  he  docketed,  and  enforcod  against  proptTty,  in  the 
same  manner,  and  with  the  same  elTcct,  as  a  judgment  in  an 
action,  rendered  in  the  same  cuurt;  an«l  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  tlie  proceedings  subse* 
Quent  thereto,  apply  to  a  judgment  thus  taken. 
Id.,  ft  384,  second  and  third  eentoucea  am'd. 

I   1277.  Execution   -where    the    Jndicment    in    not    nil    due. 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  iu  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  n^covered:  but  the  person,  whose 
name  is  subscribed  to  it,  must  indors<'  then-uimn  a  directi<m  to 
the  sheriff,  to  collect  onlv  the  sum  due,  stating  the  amount 
thereof,  with  interest  there<in,  and  the  c«)sts  of  the  judgment. 
Notwithstanding  the  issuing  and  <olIi'cti«)n  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof:  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 

Id.,  remainder  of  $  384. 

S   1278.   Confenslon    hy    one    of    neveral    Joint    debtom. 

One  or  more  joint  debtors  may  <*onfess  a  judgment  for  n  joint 
debt,  due  or  to  become  <lue.  WhiTC  all  the  joint  <lebtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it:  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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ARTICLK   SECOND. 

Siibmission  of  a  controversy,  upon  facts  admitted, 

8«c.  1279.  Controversy,    how    submitted    without    process. 

12S0.  I'apere  to   be   illcd;    controversy   thoreuiwu    becomes   an   action. 
1:281.  Subseq'jeiit  proceedingc  regulated. 

I   1270.   CuntroTermy,    bo^v    submitted    'vvlthoat    proceeiEi. 

The  juirtios  to  a  question  in  difference,  which  niijrbt  be  the 
subject  of  an  action,  being  of  full  age,  may  agre(^  upon  a  case, 
oontainiijf?  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  i>resent  a  written  submission  thereof  to  a 
court  of  record,  which  v.ould  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  ncconipanicd 
with-  the  affidavit  of  one  of  the  parties,  to  the  effi-ct,  that  the 
controversy  is  real;  and  that  the  Kubmission  is  nmde  in  good 
faitii,  for  the  purpose  of  determining  the  rights  of  the  parties. 
Tht?  submission  must  be  acknowledged  or  proved,  and  certified, 
ill  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Co.   Proc..   part  of   §   372,    am'd. 

S   1280.  Papern    to    be    filed |    controverMy    tberenpon    be- 
comefi   an  action. 

The  case,  submission,  and  affidavit,  must  bo  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  ia  the  8Ui)reme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  i^pecified  in  the  submis- 
sion; if  no  county  clerk  is  so  specifi  (i,  th«'y  m;iy  be  filed  in  the 
office  of  any  county  clerk.  Tlie  filing  is  a  i)resentation  of  the 
submission;  and  thenceforth  the  controv(»rsy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  lU'oceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.    liemaiBdcr  is  substituted  for  Co.  Proc.,  S  374,  and  part  of  §S  372 
and    373. 

S  1281.    [Am'd,  1895,  18V0.]    Subsequent  proceedlnffM  reiiro- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  ueiM^ssarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  suprenn^  court 
it  must  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yorku  it 
must  be  tried  and  judement  rendered  jit  the  general  term  theieof. 
If  the  stat(^ent  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  madu 
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dismissing  the  submission,  without  costs  to  either  party;  unless 
the  court  permits  the  i>iirtio8,  or,  in  a  proper  case  their  repre- 
ventatires,  to  file  an  additional  statement,  which  it  may  do,  in  it« 
discretion,  without  prejudice  to  the  orijfinal  statement. 

L.  18H,  oh.  946 :  L.  180»,  cb.  836.    In  effect  Mar  5, 1899. 
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TITLE  III. 

Vacating  or  Betting  aside  a  judgment,  for   irregularity  ox 

error  in  fact. 

Bee.  1282.  Motion   to  set  aalde  Jodgmeut  for   irregularity;    wbeo   It   may   be 
heaiHl. 

1283.  Molion  to  set  aside  Judgiaeot  for  error  Ic  fact;   when  It  may  bo 

made  by  party. 

1284.  Id.;    after   u    party's    death. 

1286.  Id.;    by    a    person    not   a   party. 

1280.  Id.;   wboD  severul  parties  ere  entitled   to   move. 

1287.  To  whom   notice   of   the   morion   must    be   g.ven. 

1288.  Id.;   wlien   real  property  recovered  by  the  Judgment  has  been  OOB- 

veyed. 

1289.  How   notice  given   nnde-  this   title. 

1290.  Within   what  time   mutian  to  Ui  made. 

1291.  Exceptions  in  cases  of  dis;ihlllty. 

1292.  Restitution;    when    directed. 

g  1282.  Motion    to    not    aalAe   Jadarnient    for    Irregrnlarftyi 
vi'lieii  it  may  lie   lienrd. 

A  motion  to  set  aside  a  final  jiidgmont,  for  irregularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  since  the  filing 
of  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  .year,  and  either  the  hcariuj^  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  whicli  it  is  thus  noticed,  i.s  not  h(»ld.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  tlie  first  term  was  appointed  to  be  held. 
-2  K.  S.  359,  §  2  (2  Edm.   371),   rcmoiielled.     See  {  724. 

9  X2K3.  Motion  to  Met  aiiide  Jnde-ntent  for  error  in  facti 
n^hen  It  may  be  made  by   party. 

A  motion  to  set  a'^ide  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered;  or,  if  an  execution 
has  not  been  issued  thereon,  and  the  judgment  ha.s  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
favoi'  it  is  rendered.  (See  §  1290.) 
2  U.  S.  591,  parts  of  $g  2  and  3  (2  Edm.  613),  consolidated  and  am'd. 

%  ia84«  Id.|  after  a  party'ii  death. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  tlie  last  section,  by  the  following 
persons: 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  proi>erty,  which  is  declared  by  law  to  be 
assets,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  bo 
m«de  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
of  more  persons,  the  motion  may  be  made,  jointly,  by  the 
siirrivor,  and  the  person  who  wonld  have  been  entitled  to  make 
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it,  if  thp  jiKlffinciit  had  beeu  rendcrcHl  in  favor  of  or  ngninst  the 
deet'dnit  only. 

2  II.   S.  &91.  §  2,  eui*-].  2  aiul  3,  and  §  6.  conBolidated. 

§   l^NH.   Id.;  b.v  fi  perHon  not  n  party. 

A  motion  may  1h»  madi-.  eiiluT  ln«foro  or  aftor  the  death  of  the 
dd'ondant,  by  a  person,  wlio  is  not  a  party,  to  sot  nsido,  for  error 
iJi  i!ict,  not  arising:  upon  tlie  trial,  a  jndjjment,  renilered  in  an 
act 'on  aj^ainst  a  tenant  for  life»  or  for  years,  awarding  real 
[)i<»pi'rty,  or  tlie  j)oss(»ssion  of  ri'al  property,  in  whieli  the  person 
makiz-g  the  motion  has  an  estate,  or  interest,  in  reversion  or 
renniinder. 

Id.,  $  2,  sul)d.  4,  romodtllod. 

§   12KC>.   Id. 5  Mlie^   Kcvernl   pnrtles  are  entitled    to   move. 

Wlu're  two  or  more  persons  are  entifh'd  to  move  to  eet  aside 
a  judgment,  as  prescrihed  in  tlie  last  tliree  sections,  one  or  more 
of  tliem  may  move  sepjirat^iy ;  hut.  in  thnt  case,  notice  of  the 
motion  njusl  he  driven  to  tliose  \\  ho  do  not  join  therein,  in  like 
nninner  as   if  they   were  adverse  pariirs. 

Sutmtituto  for  2  R.  S.  r.y2,   {;§  T-17. 

§   12K7.   To    vrboni   notice    of   the    niotlon   miiHt    be   fflven. 

Notice  of  a  motion  to  set  asi(h»  a  final  judgment,  for  error  in 
fact,  not  arisin;:  ui-nn  tlie  ti-i;  '.,  iiiu^t  he  jrivi'n  to  the  adverse 
party,  or,  in  case  of  his  deatli.  '.o  eacli  person  who  ralffht  have* 
moved,  as  ajrainst  tlie  movinj;  T^JU't.v.  to  set  aside  the  jiidffraent 
for  tin.'  same  cjius-e,  as  prescribed  in  this  titled )  Where  the 
motion  is  made  by  tf'e  party  nirainst  whom  the  judpnient  is 
rendered,  or  by  his  lieir,  di-visee,  executor,  or  administrator, 
servi<'e  of  the  notice,  upon  the  altorm\v  of  record  for  the  party, 
in  whos(»  favor  the  judtrment  is  rendered,  has  the  like  effect,  aa 
if  it  was  .s<»rved  upon  the  party. (2) 

(1)  Id.,  tbe  subst.-iiu'o  of  §  19,  e.vcopt  the  last  clause  of  subd.  8  thereof. 
(2 1    Xfw. 

g  12HR.  Itl.j  ^vhon  veal  property  recovered  by  tbe  Jadgr- 
ment    linn   been   conveyed. 

Where  the  judirment  awards  real  property,  or  the  possession 
thereof,  or  wlieie  tlie  title  to.  or  an  estat(  or  interest  in.  real 
propiTty  is  determiiiefl  or  afF<'cted  thereby,  and  the  real  property, 
or  estat<»  or  interest  therein.  I'ms  be<»n  conveyed.  t)y  the  adverse 
p.Mity.  more  thnn  eiirht  days  before  the  hearinpr  of  the  motion, 
notice  of  the  motion  must  also  Ik*  ffiven  to  (»aeh  actual  occupant 
of  the  pr»:iierty.  claiming  under  the  conveyance. 
2  n.    S.   r,02,   roinalndor  of   §    30. 

S   12K<>.   Ifo-w  notice  f?lven  tinder  thin  title. 

Xoiice  must  be  driven,  in  -Ji  case  sjieeified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  nrjt  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diliirence.  be  found  within  the  State, 
in  any  manner  which  tin*  court,  or  a  jud^e  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

§   1200.   AVSthIn    ^vliait   time   niotlon    to   be   mnde. 

v\  motion  to  set  aside  a  final  .iudpment.  for  error  in  fact,  not 
arising  upon   the  triai,   shall  not   be  heard,   except  as  specified 
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in  the  next  section,  after  the  expiration  of  two  years  ^Blnce  the 
filing  of  the  jnclRnient-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  an<l  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  tlie  two 
years;  or  the  term,  for  wlilcli  it  is  thus  noticed,  is  not  hel<l.  In 
the  latter  event,  the  motion  may  be  re-notieed  for,  and  heard 
at.  the  next  term  at  which  it  can  be  ma(ie,  held  not  less  than 
ten  days  after  the  day,  when  the  first  term  was  appointed  tc 
be  he  hi. 

I   1201.   Exceptlonn  in  caseH  of  dlnabillty. 

If  the  person,  against  wlioni  the  judgment  is  rendered,  is,  at 
the  time  of  tiling  the  judgment-roll,  either 

1.  Within  tlie  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  terra  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  tho  last  section;  excei)t  that  the  time,  wilhin  which  the  motion 
may  l>e  heard,  cannot  be  extended  nujre  than  five  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

From  2  R.   S.  G04.   SS  22  and  24. 

fi  1202.  Rentitiitloii  I    wb^n    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 

■m  9  1S23,  post. 
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CHAPTER  XIL 

Appeals. 

TITLE    I.— Oenerftl  ProTlslons,  Belttlnff  to  the  Appeals  ProTld«d  for  In  tkii 

Chapter. 

TITLE  II.— Appeal  to  the  Court  of  Appetlg. 
TITLE  III.— Appeal  to  the  Supreme  Court  from  tn  Inferior  Court. 
TITLE  IT.— Appeal  to  the  Appellate  DWlBion  of  the  Supreme  Court. 
TITLE    Y.— Appeal  From  a  Determlnatloa  in  a  Special  Proceeding. 

TITLE  I. 

Qev  eral  provisions^  relating  to  the  appeals  provided  for  io 

this  chapter. 

Hnff    J 293.  Writa  of   error   abolished. 

1204.  When  party  may  npi)eal. 

1205.  Parties   to  appeal;   how  desifoiated.    Title  of  cause. 
12tHJ.  When  a   peisou  entitled  to   become  a   party  may  appeal. 

1207.  Appeal   when   adverse   party  baa  died. 

1208.  Pn>ceedlnKs.   when  party  dies  pending  appeal. 
1200.  Order  of  substitution. 

1300.  Appeal,    bow    taken. 

1301.  When  notice  of  apitcal  to  specify  interlocutory  judgment,   etc. 

1302.  ProceedinKS.   If  attorney  or  party  not  found. 

1303.  Defects  in  proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be    entered.    Proceedtnga    to    compel 

entry. 

1305.  Security  may  be  waived. 
1300.  Deposit  In  lieu  of  undertaking. 

1307.  I'ndertaklng   must   be    filed. 

1308.  New  undertnkiu);   to   be   given,    when   sureties   are  insolvent,   etc- 

1309.  Action  upon  undertaking,    when  not   to  Iw  brought. 

1310.  Wlien   appeal   stays  proceedings:   effect    tljereof. 

1311.  Jjcvy  ujjou   personal   properly,    when  superseded   by  appeal. 

1312.  Oourt  mny  limit   amount  of  socurity  in   certain  cases. 

1313.  No  security   n»'Cos«iuy,   on   appeal   by   the   iMiople.    etc. 

1314.  UK;   on  nriical  by   u   domestic  municipal   corpfiiation. 

1315.  Papers   to   be   transmitted   to   apin^llate   court. 

1310.  Interlocutory    judgment,    or    intermediate   order,    may   be   reviewed. 

1317.  .Tuflgment  or  onler  on  appeal. 

131X.   WlK'n    no  o]>i><»m1   lies  from  Judgment  of  reversal. 

1310.   Mode  of  enforcing  atlirmed   or   modified  judgment. 

1320.  Id.:    na   to   order. 

1321.  Miub»    of   cnncelUng  docket    of   reversed  or  modified  Judgment. 

1322.  Id.:   when  reverKal.   etc..   was  by  court  of  appeals. 

1323.  Uestltutlon:   when  awarded. 

l.')23a.   Keniark.s   or   (Mmraent«   of  Judge,   duly  excepted    to,    shall    lie   sub 
je(  t  to  review. 

§   I'^Uil.   AVrltN    of   error   abollMlicd. 

Tli(>  writ  of  error  in  a  civil  action  or  special  proccodinK  baa 
been  ubolislicd. 

Rubslifuiea   for  To.    Pro<'.,    §   3:i3,   and   the  first  sentence  of  §   457. 

§  1294.  When    party   may  appeal. 

A  party  a?:;:;ricvc(l  may  appeal,  in  n  caso  prescribed  in  this 
flijivte",  cvct  lit  ^viu?rc  the  jud'-riiiont  or  order,  of  which  he  com* 
tituins,  was  leiidered  or  made  ;ij;oii  his  default. 

Co.   Proc.,   I   325,   am'd  by  adding  the  final  clause.    See  $  230S. 
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5    129S.    PartieH     to     tiiipeali     l&ow     dcNi fixated.    Title     of 

COUKC. 

The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  piirty  as  the  respoadeul.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
Bubbtituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Proc,  f  320,  am'd. 

§   130B.  IVben  a  permon   entitled  to  become  a  party  may 
appeal. 

A'  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  ban  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
Fo  substituted,  If  it  had  b<H«n  previourily  acquired,  may  also  ap- 
peal, as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  l)een  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  uiny  be  dismissed,  upon  motion  of  the 
respondent.     (See  §  2509.) 

S  1297.  Appeal  Trben  adveriie  party  Ua«  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  op  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
ease  prescribed  by  law,  an  appral  may  be  taken,  as  if  he  was 
living:  but  it  cannot  bo  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  haa  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

S    1298.      [Am'd,     1877.]    Proeeedlu8:a>     wlien     party     die* 
pendlncr  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  efifect,  the  court,  in  which  the  appeal  is  pending,  may.  In 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  aflRmied,  or 
the  appeal  dismissed,  as  the  case  requires.  Tlie  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested,  T'^pon 
^he  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required   by  the  order,  may  reverse  or  affirm  the  judgment  or 
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order  npi)ealcd  from,  or  dismiss  the  Mppoal,  or  inako  snob  further 
order  in  the  premises,  us  the  ease  requires. 
Stihstltuto   for  Co.   Proc,    pjirt   of   %    121. 

\  1200.   Ordc'r    of   MubHtitiitluii. 

Where  the  ap|)eal  is  from  one  eourt  to  a!io(h<»r,  an  application 
for  an  <ir«U'r  of  sulistitutioii,  as  |»r«'sirihed  \\\  the  hist  thre*', 
<e"tioiis,  must  hi»  made  to  the  apprlhite  eourt.  Wliore  personal 
service  of  notice  of  application  for  an  order  has  heen  mach^, 
within  the  State,  upon  th<;  prf>per  representative  of  the  (h»<-e- 
<h*nt,  ail  oi(h'r  of  substilutiou  may  he  made,  upnn  tiie  applieatiou 
of  tlie  surviving  party. 

%   i:!(M>.    [Anril,    lOOO.]      Appeal,   how  tnken. 

An   appeal  must  bo  taken,  by  scrvinir,    upon  the  attorney   top 

(he  advcisc   i»arly,  as  i>res<'ril)e<l  in  arii<-le   tinrd  <d'  tith'  si\lh   «»f 

chripter  ei^lilh   of   this   act.    anri    uihui   tlie   clerk,   with   wliom    the 

jud^rment  or  order  appealed  from  is  entered,  by  lilini:  it*  in  his 

<.i.i<e,  a    >\ritten   noti<-e,   t«>   the  effect,   tint    the  appellant   appeals 

from    the   judirmenf    or  order,    or    from    a    sjn'cilied    part    theri'of. 

Kpon    MU    appeal    to  the   court    of   appeals    fi<im    ;in    order   <if  the 

appellate    ilivision,    ma<le    upon    an    appeal    from    tlu'    surrogates' 

<-ourt.   the   notice  «if   appeal   shall   be   haul    witli   the   cleik  of   the 

surro.irates'  court. 

r<».    Prof..    §    :>L'7,    tlr-t    senlciu-e.     Am'd    liy    L.    10:tO,     ch.    41G.     In    oltrct 
Ki|it.    1,    li»('S».     Si-e    i   lir»71. 

§    1301.   \%'lien    notice    of   appcnl   to   Npecify  interlocatory 
fadnriiient,    etc. 

Where  the  apjieal  is  from  a  final  judj,'inont,  or  from  a  iinal 
order  in  a  special  pioiei'ding,  and  the  ap;>ellant  intends  to  briuK 
up,  for  review  tlu'reui)on,  an  iuterloeuiory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  <»f  appeal,  distinctly  Ki)eeily 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 
.See   §§    131C   and    1317,    post. 

9  1302.  Proceedlnin:!!,  if  attorner  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  noti<-e  of  the  removal  has  been  served  upon 
the  a:)pellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  pifice;  or  if.  for  any  reason,  service  of  a  notice 
of  ai»i)eal,  \\  »on  the  projx'r  attorni-y  for  the  adverse  party,  can- 
not, with  diu*  diligence,  be  made  within  the  State,  the  notice 
of  a:)peai  may  be  served  upon  the  respondent,  in  the  maniun- 
prescribed  by  law  for  serviiiu  it  upon  an  attorney.  If  personal 
s<»rvice  \\\w.\\  tlu»  respondent  cannot,  witn  due  diligence,  be  so 
made  within  the  State,  the*  notice  of  appeal  may  be  served 
n])on  him,  and  notice  of  the  subsc«iuent  proceedings  may  bt? 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  api>eal  is  taken. 

§  1303.  DefectN  in  proeec-tlinjk'N  inny  be  supplied. 

^^'here  tlie  appellant,  st'asoi::iMy  ami  in  trood  faith,  serves  *ho 
notice  of  a,  peal,  <  illier  t|)<ii  liic  ( li-rk  or  u^on  the  adverse  p.'.rty. 
or  his  aitoiney,  but  omits,  ilnoiu'h  ini^tjil:e,  .imidvertence.  or 
('.xcusabh^  iic;Alecl,  to  ser/c  it  iii>nfi  tin*  other,  or  to  do  any  other 
act,  necessary  to  •>erfer(  t!'e  iippeal.  or  to  stay  tln^  ex<H.Mition 
of  the  jndg'iunt  or  ci'ler  ai'p<^al(<l  from;  Hie  c(.urt.  in  or  to 
which  the  ai'peil  is  tal^i-n,  n|'..n  im  «if.  by  athdavit,  c»f  tht*  facts, 
may,  in  its  dis(r<'ti»»n.  ]M»rriit  lie  ii. ){<>:, )n  to  1  (»  supplied,  or  an 
amendment  to  be  mad<\   u,)on  smli  terms  as  justice  retiuires. 

Co.     Proc.    part    ot    S    327.    uin'*' 
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$   1304.  Order  appealed   from   maist  be   entered.    Proceed- 
tnLVa  to  eompel  entry. 

An  appeal  cannot  be  taken  from  jin  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
"W^here  such  an  order  has  not  been  po  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  IJled  in  the  same 
clerk's  office,  the  judj^e  who  nuide  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  not,  a  judj^e  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  n^jon  the  application  of 
A  party  or  oilier  person,  entitled  to  lake  Buch  an  appeal,  make 
an  order,  requiring  the  oniisnion  to  be  supplied,  within  a  sijecilied 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  thai  a  coi^v  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  i evoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

Sabstitute  for  portions  of  Co.  Proc,  S  350. 

I  1305.  Security  may  be  Tvaived. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  resi)ondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Oo.    Proc.,    i    334,    last    sentence,    am'd. 

i   1300.  DepoHlt,  in  lien   of  nndertnklns:. 

Where  the  appelhint  is  reiiuired.  ]>y  tliis  chapter,  to  give  an 
undertaking,  he  may,  in  liou  there<if,  tleptjsit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entt'red,  a  sum 
of  money,  cMpial  to  the  amount  for  wliich  the  undertaking  is 
required  *tu  be  given.  The  (h'i>i»sit  has  the  same  effect,  as  filing 
the  undertaking:  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  tiling  and  service  of  a  copy  of  the 
undertaking.  '  The  court,  wherein  the  appeal  is  pending,  may 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disposed 
of.  during  the  pendency,  or  after  the  determination  of  the  appeal. 

1(1.,  part  of  S  335,   atrM. 

I   1S07.   FAm'dy    lUlO.l       I'ndertakinfc    ninst    be.  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be 
filed  with  the  <  lerk.  with  whom  the  judgment  or  order  appealed 
from  is  entered,  exct  i)t  that  upon  nn  appeal  to  the  eou-rt  of 
appeals  the  undertaking  nmst  bt»  tiled  with  the  r-lerk  -of  the  court 
wherein  the  original  jutlgnient  or  or<ler  was  entered. 

Id.,  §  ^4.3.  first  Kcutiiioc.  See  Rule  4.  AmM,  L.  1010,  ch.  oH2.  la  effect 
S<'t»t.   1,   J»10. 

§  i:SOS.  [AmNI,  1.st>5.1  I\c»t%*  nndertnUlnip  to  be  iplven, 
TTlien    MnrotieM    are    inNolvent^    etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since*  the  e\ecuti«»n  of  ;ni  uuflertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  s;ireties 
therein  have  become  insolvent:  <tr  tliat  his  or  iheir  circumstances 
have  IjeconiP  .so  precarimis,  that  there  is  reason  to  ajiprehend. 
"that  the  undertaking  is  not  sTilIicient  for  th"  security  of  the 
resfMindent:  njay  make  an  order,  recpiirimr  th*  appellant  to  tile 
a  new  undertaking,  and  to  serv(>  a  cupy  thert(>f,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  failB  bo  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  order, 
ar  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  oiiginal  undertaking  had  not 
been  given. 
Co.  Proc.  part  of  8  335,  am'd;  L.  18d5,  cb.  946. 

§   1300.    [Am'd,      180^.]    Action   upon   nndertaklnff)  wliem 
not  to  be  bronffUt. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  api^ellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surely  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 
L.  18M.  ch.  108. 

8  1310.  [Am'd,  1805,  180N.]  \Vben  appeal  stayM  proceed- 
Inira;  elfe«t  thereof. 

Whdre  an  -appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  ii  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  pl'oceedlngs  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  appealed  from 
or  not  embroeed  within  the  appeal;  or  may  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appi^aled  from. 
The  proceeds  «»f  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appi^al  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  coHrt.  When  an  appeal  from  a  judgment  for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summarj*  prr)ceedi!igs,  i>eiiding  or  otherwise,  to 
recover  the  possession  of  real  projxMty  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  rent  included  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  sub*livision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  oT  apj)eals.  an<l  in  case  such  appellate 
division  shall  rei*n»se  such  leave,  then  that  such  party  intends 
to  apply  to  a  judge  of  the  court   of  appeals   to   be  allowed   to 

appeal  to  said  court  of  appeals,  and  proof  that  an  undertaking, 
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Siven  as  prescribed  in  this  chapter,  has  been  filed  with  the  clerk 
with  whom  the  judgment  appealed  from  Ls  entered,  shall  be  en- 
titled to-  an  order  staying  all  proceedings  to  enforce  such  jwdgmcnt, 
until  the  granting  or  refusal  of  such  leave  to  ai)i)oaI  by  such 
appellate  division  or  a  judge  of  the  court  of  appeals.  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  nppellatc  division  next  succeeding  that 
at  which  judgment  of  {iflirnuince  was  rendered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  in  casse  said  ap- 
pellate division  refuses  such  application,  then  such  party  shall 
hare  thirty  days,  from  and  after  service  of  a  copy  of  thd  order 
of  said  appellate  division  denying  such  application,  with  notice 
of  entry,  m  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  §§  2087,  2101,  2584.) 
L.  ins.  ch.  94$:  L.  1898.  ch.  ?93.    In  effect  April  19. 1896. 

I  1811.    [Ain*d,  1895,  1899.]    Levy  upon  personal  property, 
vrlien  superseded  by  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
security^  given  upon  an  appeal,  taken  from  a  tinal  judgment  of  tlic 
supreme  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  miinicipal  court  of  the  citj^  of  New  York,  is 
equal  to  that  re<iuired  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  a])i>eal(Ml  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  th<«  sureties  in  the  under- 
taking, discharging  a  levy  upon  pergonal  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  from.  But 
this  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment. 
L.  1106.  oh.  946 :  L.  1899,  oh.  319.    In  effect  Sspt.  1, 1899. 

f  13123.  Conrt  may  limit  amount  of  security  fn  ••rtain 
coaes. 

Where  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  ai)i)eal  is  taken; 
or,  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may.  in 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  atay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  the  security  may  he 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  be  limited  to  not  less  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

SabttltQts  for  part  of  Co.  Proc.,  i  339. 

i  1313.  No  security  necessary,  on  appeal  by  tbe  people, 
etc. 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  oincers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
without  an  undertaking,  or  other  securitj'. 
^bStsnce  of  U  1858,  ch.  87,  1  2,  as  am*d  by  L.  1861,  6b.  288  (4  Gdm.  200). 
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ji  1814.  [Am*d,  1877.]    Id.)  on  appeal  by  a  domestlo  nmiil* 
ripal   corporation. 

Upon  an  appeal,  takon  by  a  domestic  municipal  corporation,  the 
service  of  the  notice  of  appeal  perfects  the  nppeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  or  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appenl  is  taken,  may,  in  its 
discretion,  require  security  to  be  privcn.  Tn  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding;  that  which  is  re- 
(piired  in  a  like  case,  from  a  nntural  person,  and  the  time  and 
manner  in  which  it  must  be  ffiven,  must  b<»  prescribed  by  the 
order,  of  the  court;  and  the  mnvor.  comntr»»l!cr,  or  counsel  to  tie 
corporation,  may  execute,  in  behnlf  of  tlte  corporation,  an  under- 
taking,  so  required  to  be  given. 
L.  1850,  ch.  262.  §  1  (4  Edm.  682).    Soe  §  1990.  iH)«t. 

$  1315.  Papers  to  be  tranMnillted  to  appellate  court. 

Where  an  appeal  is  taken  from  a  linal  judgment,  as  prcscribea 
in  title  second  or  third  of  this  chapter,  the  ap{)ellani  must,  \Mthiu 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  jud^^ment- 
roll.  and  of  a  case  or  notice  of  exeepiions,  if  any,  tiled  after  the 
entry  of  judgment,  and  a  eeriilied  copy  of  the  judgment  given 
thereon  and  of  the  noric**  of  ap])e;il,  lo  be  transniiiied  to  the 
appellate  court,  by  tin*  clerk,  up«>n  \^  hum  the  notice  of  appeal  was 
served.  Where  an  ap])eal  Ironi  an  or<ler,  or  a  part  or  an  order, 
is  taken  as  prescribed  in  tith»  second,  third,  and  tifth  of  this  chap- 
ter,* the  appellant  must,  within  the  sann'  time,  cause  a  certitied 
copy  of  the  notice  of  appeal,  of  the  order,  anil  of  the  papers  upon 
which  the  ordi-r  was  founded,  to  be  transmit ti-d  to  the  appellate 
court,  by  the  same  clerk.  If  yhv  a])p<'Ilant  fails  so  to  do,  the  re- 
siK>ndent  nmy  cause  those  pai)ers  to  lie  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  unist  tile  the 
pai)ers  so  transmitted;  and,  exce]>t  where  it  is  otherwise  si>ecially 
prescribed  by  law,  the  api)eal  must  be  heard  upon  them. 

Co.  rruc,  I  32ii,  am'd.     See  g  13Ui>. 

§  1316.  Interlocutory  Jndfirment,  or  intermediate  order, 
may  be  revien-ed. 

An  a:)peal,  taken  fnmi  a  final  judgment,  brings  up  for  review. 
an  inlerh»cutory  judgment.  <»r  an  intermediate  order,  which  is 
sp(»cilie(l  in  the  notice  of  apneal,  and  i.'ce.-.-arily  affects  the  final 
judgment;  and  which  has  not  rilrea«ly  been  revieweti,  upon  a 
separate  aT>peal  therefrom,  l)y  the  court  or  the  term  of  the  court, 
to  which  tlie  apiM-al  from  thi  final  jud^iuient  is  taken.  The  right 
to  review  an  interlocutory  jndgmcMit.  or  an  intermediate  order, 
as  i)rescribed  in  thi«  section,  is  not  a  fleeted  by  the  expiration 
<»f  the  time,  within  wliich  a  separate  appeal  therefrom  might 
have  been  taken. 
Fredieuted  ou  Co.  rioc,   §  3-U.     Si-*-  H  133»J,   1350. 

§   1317.    [Am^d,  1S!I5.  1S)12.]    Jndfiruient  or  order  on  appeal. 

T'pfui  an  ai)peal  fi-oni  a  .'udiriii'iit  or  mh  ordtT,  the  appellate 
division  of  the  supreme  court,  or  ajipellrilr  ti'rni,  to  which  the 
appeal  in  taken,  may  rever.^u  or  alliiin,  wh<»Il^    or  partly,  or  may 
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modify,  tho  judgmpnt  or  order  appcnlod  from,  and  each  inter- 
locutory judgment  or  intormedi:it<'  ohUt,  which  it  in  authorized 
to  review,  u«  specified  in  the  notice  of  api)enl,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  r«»nder  jiidjruient  of  atllrin- 
auce,  judKineut  of  reversal  antl  final  judgment  upon  the  ri/irht  of 
any  or  all  of  the  parties,  or  jud^jnient  of  modification  tlieretin,  ac- 
cording to  law,  except  where  it  may  be  necessary  or  i>roper  to 
prant  a  new  trial  or  heariuij:,  wh*  n  it  nuiy  ^rant  a  new  trial  or 
h(  arin;?.  When  a  trial  has  b(M'n  before  a  jury,  the  judj^nieiit  of 
the  appellate  court  must  be  rendered  fit  her  upon  special  findinjts 
of  the  jury  or  the  general  vcnru-t,  or  up(Ui  a  niotiou  to  dismiss  llie 
comjdaint  or  to  direct  a  verdict.  A  judgment,  allirmin;::  wholly  or 
partly  a  judgnient,  from  which  an  ai)p«'al  Iims  been  takcti.  shall 
not,  expressly  and  in  terms,  award  to  the  re^i)on<lent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judTJT- 
ment  so  aflirn>ed.  After  hearinjr  the  appeal,  the  coui-t  riuist  >fivo 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rijxhts  of  the  parties. 

SCO  O).   Pr<H-..  §  .*5.">().     See  §   i.'8.'57.     Am'd  by   L.    IS'X>,   ih.   '.M({;   L.    1912,  ch.  3&0, 
In  iffcct  Sept.    1.    1912. 

i   llilH,  IVtaen  no  iipix^nl  liefi  from  Jaclffrment   of  reversal. 

AVhere  a  jud^fment,  from  which  an  ai)peal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  app(>al  canno»^ 
be  taken  from  the  jndjjment  of  reversal;  but  upon  an  ai)peal  froui 
the  order  j^rantin;;  a  new  trial,  taken,  as  i)rcscribed  by  law,  the 
judgment  of  reversal  must  also  be  reviewed. 

§   l!)lf>.  3Iode  of  enforcing  affirmed  or  modified  Judj^rment. 

Where  a  jud^nu^nt,  from  which  an  app<'al  has  luu-n  taken,  from 
one  court  to  another,  is  wholly  or  partly  atUrmcd.  (»r  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  detonninatina  of  the  ap- 
pellate court,  as  if  the  api)eal  therefrom  had  not  been  taken. 

{   1320.   Id.;  as  to  €»rder. 

Where  a  final  order,  from  which  an  a])peal  has  been  taken, 
from  one  court  to  anotht  r,  as  prescribed  in  title  fifth. of  this 
chapter,  is  wholly  or  partly  aliirmed,  or  is  modified,  ui)on  tho 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remit te«l,  for  thai  puri)ose,  to  the  court 
bdow,  or  to  the  jud^e  who  made  the  order  appealed  from. 

§   13221.   Mode   of   eaueellinsr   doeket   of   reversed   or   modi-* 
fied  jadjirinent. 

AVhere  a  final  judijmont  for  a  sum  of  money,  or  directinjr  tho 
payment  of  a  sum  of  money,  has  be(»n  reversed,  or  has  Ixh'U  af- 
firmed as  to  part  only  of  the  sum,  upon  an  app(v\l.  taken  as  pre- 
scribed in  title  third  or  fourth  ot  Ihls  chapter;  and  an  appeal  to 
the  court  of  ai»i)eals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  piven,  within  ten  days  after  the 
vn\ry  of  the  judpment  u|)on  the  app«  al.  in  the  <'lerk's  oi!i<M»  where 
the  judgment  appealed  from  is  entered,  the  <l<M-k  must  make  a 
minut(^  of  the  reversal  of  the  judi:ni(>ut,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  do<'ket-l>o«)k.  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnishe<l  by  him.  and  may  be  tiled  in  any 
county  clerk's  office,  when*  the  oriirinal  ju«l.irment  is  doeket<Ml,  as 
prescribed  by  law,  with  rcspeei  to  the  ori;xiuai  docket;  and  tbere- 
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upon  the  county  clork  must  correct  his  docket  accordingly.  The 
lien  of  a  jud^nieut,  the*  docket  of  which  is  not  corrected  as  pro- 
scribed in  this  section,  remains  unaffected  liy  the  reversal  or  modi- 
lication  thereof,  until  the  deeisi(»n  of  tlie  court  of  appeals,  upon  an 
appeal  from  the  judgment  reversing  or  modifying?  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal. 

§'  1322.  Id.;  '«vhen   revernnl',  e^io.f  ttam  by  court  of  ftitpealn. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  ujion  an  appeal  to  the  court  of  appeals, 
the  docket  nuiy  he  corrected,  as  lu-eserllHMl  in  the  last  section, 
at  any  time  aft(!r  the  remittitur  has  been  filed  in  the  court  below. 

S  mztl.  [AmM,  1.S77,  ISKO,  lSOf».]  Reiitltntlon;  ^lien 
aM'ar<1e«l. 

When  a  final  judjrment  or  order  is  reversed  or  modified,  upon 
api)eal,  the  appellate  court,  or  the  jfeneral  term  of  the  same, 
court,  as  the  case  may  be,  may  make  or  compel  restitution  of 
property,  or  of  a  ripht,  h»st  by  nutans  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  comi>el  the  value,  or  the  pun-liase  price,  to  be  restored,  or 
d«'posited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  asi<le  a  conveyance  thereof,  or  in 
an  action  to  comijel  the  si>ecific  pt-rfornuince  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appear  lia<l  becMi  taken:  unless  the 
appellant  shall  tile  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  tixed  by  the  court,  or  a  judge  thereof,  upon  a 
notice  to  the  respondcMit  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judgi',  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  aftirmed,  pay  to  such 
<iwner  such  damages  :is  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  the  auHMint  of  the  penalty  in  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any-  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  tiled.  In  case  such  undertakin,? 
shall  not* be  filed,  the  respondent  shall  be  (entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  nn  action  to 
com]»el  the  specific  perfornuince  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  re<'ord  said  contract,  in 
ease  the  same  has  been  recorded. 
Substitute  for  Co.  Proc.,  part  of  S  .130.      L.   1809,  ch.  650.      In  effect  Sept.   1, 

S  ia2na.  [Added,  1000.]  Reniarka  or  commentii  of  Jndire, 
duly  excepted  to,  nltall  be  Hnbject   of  revte'vr. 

In  CISC  of  an  appeal,  every  remark  or  connnent  of  the  presid- 
ing judge  during  the  trial,  duly  excepted  to,  shall  be  the  subject 
i»f  revi(MV,  but  the  case  and  (»xcei)tions  on  appeal  shall  be  settled 
by  the  trial  justice  as  now  provided  by  law. 

A<1(1»m1  by  L.  I'.MH),  »li.  <;.".  IVrivitifiTi  —  Cofle  Civ.  Proc,,  8  8.1.  pt.  For 
rcmnliulpr  of  fcrt\oi\  hcp  J'.itli.lnry  L;nv.  5J?  14.  1»4,  21)r.-2»7.  aof.  See  note  14 
uf  notes  of  iioard  of  Statutory  Consolidation  at  end  of  code. 
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TITLE  II. 

Appeal  to  the  court  of  appeals. 

Bm.  1324.  Wbat   appeals   may   be   tjiken. 

1325.  Limitation  of   time  to  appeal.-^ 

1326.  Secnrity  to  perfect  appeal, 

ISiffJ.  Becurity  to  btuy  execuiluu  on  Judgment,  etc.,   for  mOD^. 
1S28.  Id.;  on  Judnnent,   etc.,  for  dellvt?ry  of  property. 

1329.  Id.;    on    Judgment    for    a   chattel. 

1330.  Id.;    00    Judgment,    etc.,    directing    conveyance. 

1381.  Id.;  on  Judgment,  etc.,  for  posKeHsion  of  real  property, 

1332.  Construction  of  the  last  tlvc  sections. 

1S33L  The    last    six    Bectiona   qualified. 

1334.  Undertakings  may  be  in  one  Instrument;  form,  and  service  thereof. 

1835.  Exceptions  to  sureties;  Justification. 

1336.  Appeal    from     linal    Judgment    rendered    after     affirmance     of    in- 

terlocutory Judgment,  or  denial  of  motion  for  new  trial. 

1337.  What   questions    ore   brought    up    for    review. 

1338.  When  questions  of  fart  to  be  reviewed. 

133d.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

S  1324.  \%'l&at  nppealw  may  1>e  taken. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  jumdictlon,  as  prescribed  in  sections  100  and  191 
of  this  act. 

Co.    Proc.,    9    333,    first    sentence. 

§  1325.  [Am*a,  1S&5,  lOOfi.]    Limitation  of  time  to  appeal. 

^  An  appeal  to  the  court  of  appeals,  must  be  taken  within 
Bixty  dayn  after  service,  upon  the  attoriyey  for  the  appellant,  of  a 
copv  of  tlie  judfffnent  or  order  appealed  from,  and  n  written 
notice  of  the  entry  thereof. 

SubBtltut<»  for  Co.  Proo.,  S  331.  Am'il  by  L.  1805,  ch.  04C;  L.  1909, 
rb.    418.    In  effect  Sept.   1.  1900. 

§  1820.  Secn-pflty  to   perfect  appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  any  purpose,  except  in  a  case  where  it  is  specially  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  must  pive  a  written  tindertnkiiitf.  to  the  effect,  that  he 
will  pay  all  cost?-  and  danutjres.  which  may  be  awarded  ajrainst 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  un  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  j)rescribed 
iu  this  title. 

Co.  Proc.,  part  of  |  334,  am'U, 

f  1887.  SeenrJtr  to  stay  execution  on  Juilflrmentt  etc., 
for  money. 

If  the  appeal  Is  taken  from  a  jmlgment  for  a  sum  of  money,  or 
from  a  jndjrment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  tlie  judgment  or  onler, 
until  the  nppellant  gives  a  written  undertaking,  to  the  eff«»ct,  that 
If  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
atflrmed,  or  the  appeal  is  dismissefl,  he  will  pay  the  sum,  recov 
•red  or  directed  to  be  paid,   by  the  judgiueut  or  order,  or  the 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judg- 
mcut  or  order  directs  tlie  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  elfect,  that  the  appi  llaut  will  pay 
each  instalment,  which  becomew  payable,  i>ending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  aftirmrd, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  Ik? 
fixed  by  a  judge  of  the  court  bcdow.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insutficient  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undortaking,  to  the  same  effect, 
in  a  simi  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Proc,  §  335,  first  sentence  Jim'd, 

§  1328.  Id.;  on  Jnclftrmeiit,  etc.,  for  delivery   of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
d()(»s  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court:  or  the  appellant  gives  a  written  undertake 
ing  as  prescri])ed  in  the  next  section. 

Id,,  pnrt  of  §  330,  nra'd. 

I  1329.   Id.;  on  JndRnient   for  n  chattel. 

If  tlie  appeal  is  taken  from  a  judgment  for  the  recovery  or 
n  chattel,  it  does  not  stay  the  execution  of  the  judgment,  until 
the  api)ellant  giv(»s  n  written  undertaking,  iti  a  sum  fixed  by  the 
court  below,  or  a  judsre  thereof,  to  the  effect,  that. the  appellant 
will  obey  tlu'  direction  of  tlie  appellate  court,  upon  the  appeal. 

Id. 

§  1330.  Id.;   on  JndArment,  etc.^  directing  oon-reyanee. 

If  the  appeal  is  takeii  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  otluM'  instrument,  it  does  not  stay 
the  execution  of  th<»  judi?ni<»nt  or  order,  until  the  instrument  is 
executc^d.  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,    J5  337.    (>xt ended  to  an  appeal  from   nn   order. 

1^  1331.  fAm'd.  1879,  1897.1    Id.;  on  Judirineut,  etc.,  for  the  po«- 
M«'NHion  of  renl  iiroperty. 

If  the  judgment  or  order  directs  the  snle  or  the  delivery  of  the 
possession  of  renl  property,  or  entitl<«s  the  resiK»ndent  to  the  im- 
nie«lijite  possessi«)n  tlifreof.  an  appeal  do<'s  not  sta.v  the  extHMilion 
of  the  judirnnMit  or  onliM'  \intil  the  .'ii)iM»llMnt  gives  a  written  under- 
taking to  the  elTfct  that  h«'  will  not.  wliih>  in  possession  of  the 
proixM'ty,  commit,  or  suIT«t  tt>  bo  cfnnmitted.  an.v  waste  tljertH)n; 
and  if  the  j>niperty  is  in  his  posscssitm  or  under  his  control,  the 
undertaking  must  al^-o  provido  ili:it  if  the  judgment  or  order  is 
allirmed  or  thr*  appeal  is  dismissiMl.  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  vahio  of  tho  use  and  occupation  of  such 
I)roperty,  or  the  i)art  thoioof  as  to  which  the  ju<lgment  or  order  is 
affirmed,  from  the  time  of  taking  tlu^  ai»peal  until  the  delivery  of 
the  [)ossession  thereof,  pursuant  to  \ho  jutlgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    It 
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Hie  judgment  directs  a  sale  of  real  property  upon  the  foreclosure 
of  a  mortgage,  and  an  appeaJ  is  taJcen  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  judgment,  the  under- 
taking must  also  provide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  tlie  sale,  with  intere«t  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  exceeding 
a  sum  fixed  by  a  judge  of  the  court  below. 

Co.  Proc,  I  338;  L.  1897.  ch.  110.     In  effect  Sept.  1,  1897.    See  |  lOltt. 

I   1882.  Construction  of  the  last  five   sections. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
ia  HO  taken,  wus  to  the  same  effect,  as  the  judgment  or  order  so 
atfirmed^ 

S  1333.  The  last  six  Moctions  cinalllled. 

The  laat  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose. 
is  specially  regulated  by  law. 

f    1834.   [Am'd,    1879.]    UndertaklnKs  may  be  in  one  Instrn- 
ment)  form  and  service  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.   Proc,  §  S41,   am'd. 

I  1885.  tAm'd,  1891.]    Kxeeptlons  to  sureties)  Jnstlllcatlon. 

It  is  not  necessary  that  the  undertaking  should  bo  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ton 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  liefore  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
given.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  nllownnce  must  be  served  unon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
glT«n.    Xh«  oonrt  shall  also  have  power,  in  case.it. shall. be^mad* 
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\o  a^ppea,!:  to  i,ls  satisfuction,  uupn  n^otion,  t^luit  tUo  excou(,iou  \\a^ 
Ui,\eu  uiUK,*(:('ssyi'il^'  or  for  t)uri>osi's*  of  v<'\atiou  or  dvl.Jly,  ^o  s^^ 
{lie  same  hsfide  ami  ai)i^)rovo  tli(^  imdertakin;^. 
Cp.  Proc..  i  341,  am'd;   L.  ISDl,  ch.  3(19. 

I  1|33(^  [Ara'dl,  1805.]  Appeal  from  final  Jndg^ment  reit- 
dereu'  4fter  afl|rmanee  of  In^erlooutory  judgment,  or 
denial  of  motion  for  i%e^v  trial. 

Where  final  jud^uiont  is  reudoivtl  hi  the  court  below,  after  the 
affirmance,  ivpou  aix  apj)cal  to  tljie  ai)i.)ellato  division  oC  the 
siipromo  court, "of  jniinterlof'ntory  jndj^nient:  or  after  the  refusal, 
by  t;he  apnelhite  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  jit  a  term  thereof,  or  upon  an 
appear  from  au  order  of  the  special  term,  or  of  the  judffe  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aKf?i*ieved  may  appeal  directly  fj'om  the  tinal  judgment  to 
the  court  of  appeals,  notwithstanding:  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  iMirsuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brins:s  up, 
for  ferieW,  only  the  determination  of  the  appellate  division  of 
tft<^.  supreme  C6urt,  aflirming  the  interlocutory  judgment,  or  i:etu»- 
ing  the  hew  tri^l. 

L.    1805,^  rh".   046.    See  S   1«'^0.    post. 

%  :V^I.   lAv^'jih   ^^9^'^   y^[^Pi%  ^»««*l9»^   n''.^   V^WW  '?"• 

for  revlevr.  f 

Au  appeal  to  the  court  of  aj)i>eal«  trom  a  tinal  jv.dgmeut,  or 
from  an  ordei:,  e ranting  or  refusing  a  new  trial  iw  au  uctio^. 
wicte  ^l)ie  i^ppellant  stipulates  that  upon  atlirmauce  judjjment 
absolute  §hall  be  rend<'red  :u:ainst  him,  briuj^s  up  for  review  in 
that  court  only  questions  of  law:  but  where  the  justices  o_C  the 
appellate  division  from  which  an  a[)i)eal  is  taken  are  divided 
upon  the  question  as  to  whetlier  there  is  evidence  supporting, 
or  tendiog  to  >?upport.  a  tinding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  oix  an 
appeal  to  the  court  of  appeals,  the  court  ma^'  either  modify  or 
affirm  the  judgment  or  order  a:">pc'aled  from,  award  a  new  trial, 
or  grant  to  either  purt^'  such  jydgment  asj  such  party  ipajf  be 
entitled  to. 

U  liil'p,   ch.   l^iO.     $ee  S  l^i«   Butid.    4;  i  1317. 

§  X33'9.  [.AfliM,  1^95,  1012*1  WUeu  reverHi^l  ppesiinxeil  not 
t,o  be  on  «  (iueNt,ion  of  fact,. 

I^pon  an  appeal  to  tlu*  court  of  appeals  from  a  judi;ment,  revers- 
ing a  judgmont  entered  upon  the  rt-port  of  a  referee,  upon  the  ver- 
dict of  a  jury  or  a  dc<Msion,  or  a  dettrniiuatiou  In  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  presumed  that  tlic  ju<lgnient  was  not  re- 
versed, or  the  new  trial  grante<l,  upon  a  tiuestiuu  of  fact,  unless 
the  particular  «pnstion  or  quest i«>ns  <if  fact  upon  which  the  re- 
versal was  made  or  ihe  new  trial  was  granted  are  speciUed  and 
referred  to  by  number  or  otlier  adiMjnate  designation  hi  Llje  body 
of   the  judgnienl  or  order  :ip|)«'aleil   inm. 

Co.  Proc,  parts  of  §§  L'«;s  ind  1172,  Am'd  by  L.  18U5,  ch.  Wii;  U  1UI3, 
ch.  aei,    ill    etXt-rt  Sept.    1,    J'Jlii. 
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K    i:t:m.   [Anr«l,   l.S?>5.]     VV^^V.  <%  V4"e   to  be   iirt-pared,   etc., 
for  tlte  niipeal. 

Where  an  hi»i>^»I  ^"  the  toiirt  of  nppcnls,  from  4^  jiulgiiu'ut, 
reudered  by  the  ai)pollate  diviaioii  of  the  supreme  court,  upou 
a  verdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing  a  concise  statement  of  th,e  facts,  of  the  ques- 
tions of  law  arising  thereupon^  a,iwl  of  th,V  determination  of  those 
questions  by  the  appeihLte  di'Vi^M>n«  %uus^  be  pA'epareU  and  settled, 
by  9^  Vi%4^c  \kQ  disectipjii  o^  tb,^.  court  Vi^Jiuw,  ;xi^  anaej^ed  to 
th$  jiito^aeut-jfoJL  ^^^  e^i^ceptio^  i^  not  nece^wary^,  to.  enaUe  the 
covi^t  (^  s^t^'aJs  Ijofre.Tv^w  tike  de^exniinatiio;?.  of  a  question  of 
Uv(^  a^siu^  ¥P9ii^  ^^^  y-?r^<?t.  A  certi&od  copjr  of  tl^e  ca,se  vaust 
be'  tra:9;UniUod  Us  t,V«(  opiu'^  oJE  a9(^«^l»>  i¥^W4<^  ol  the  ^ae  upou 
wljuc^  ik(^  judgm^t^t  ol  tUe  court  below  was  re«(]bei7ea.  The 
couTt  lik^l^w*  or  ft  yyi^KQ  the(iH>f.  luay  exWnd  the  time.  United 
by  law.  within  which  the  paiit^rs  must  he  tranftinitted  to  the 
court  o^  appeals,  Tqis  the  purttose  of  enabtinif  the  appeUaut  tm 
proc^e  the  case  to  be  prepared  or  settled. 
O^  Pflo^.,  pait  of  I  383  and  part  of  §  265;  L.  1H96.  oh.  9Mt 
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« 

TITLE    m. 
Appeal  to  the  supreme  court  from  an  Inferior  courti 

SfC.     I.'i40.  ApjM'uls  from  Inferior  coarts. 

1341.  Limiliitii'ii    of    tliiu*;    WH-urity. 

1342.  ApiH'Ul   Iruui  unler. 

1343.  IJtultution   of  time   and   stay  of  proceedings. 

1344.  ApiHMtl,    wlnTc   and    how   heard.  ""  ' 

1345.  Jud^uieiit  or  order,    where  entered. 

{   1340.    rAin*cl,    1896.]       Appeal*    from    inferior    court*. 

Excopt  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
Y<irk,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of  record 
possessing  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  stat- 
ute, and  upon  such  appeal,  an  order  granting  or  refusing  a  new 
trial  for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  questions 
of  fact,  may  be  reviewed  in  the  same  manner  and  to  the  same  ex- 
tent as  questions  of  fact  may  be  reviewed,  upon  appeal  to  the  ap- 
pellate division  of  the  supreme  ct)urt  from  a  tinal  judgment  and 
order,  i^ranting  or  refusing  a  new  trial,  rendered  by  the  same 
court.  Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  court  «>f  common  picas  for  the  city  and  county  of  New  York 
and  the  superior  court  of  Buffalo,  may  be  taken  to  the  supreme 
court. 

Co.  Proc,  f  344.  first  srntenee  am'd.     See  0  T.  &  C.  45G.     L.  1895.  ch.  946. 

§  1341.   I^imltatlon   of  time)  security. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
thirty  days  after  .service,  upon  the  attorney  for  the  appellant,  of 
the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal,  but  to  stay  the 
execution  of  the  judgment  securitj'  must  be  given  and  the  sureties 
may  be  excepted  to,  and  must  justify  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the 

same  effect. 

Id..    1   34.-1.   and  part  of  {  331.   ns  am'd  by  T..   1R7C,  ch.   341.   {   13. 

I   i:\\)i.    |Am*«l,    1K}».%,    limr.]       Appeal    from    order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340,  from 
an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court, 
spcciticd  in  said  section. 

Id..  p:irt  of  §  344,  ain'd;  L.  1895,  ch.  046;  L.  1907,  ch.  570.  In  effect 
Ju!y    1."..    1{)07. 

§  i:(4:{.  1  AmM,  1877.1  IJmltatlon  of  time  and  iitay  of 
lirciceefliiiKTM. 

All  appeal,  authorized  by  the  last  section,  must  be  taken,  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a 
c«»py  of  the  order,  and  written  notice  of  the  entry  thereof.!  1) 
Sccuriry  is  not  retiuircd  to  perfect  it;  but  it  does  not  stay  the 
execution  of  the  ord<'r  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  ihere<»f,  may  direct  such  a  stay,  upon  such 
terms,  as   to  seciiritv   or  otherwise,   as  justice  require8.(2) 

(1»  Co.   Proc,  %  331.  Hs  am'd  by  L.   lH7e,  ch.  431,  |  13.      <2)   Id.,  I  350. 

S  1344.  |Am*d,  180S.  im»2,  1(N>4,  1914.]  Appeal,  where 
and  liuw  lienrd)  appellate  term  of  the  supreme  court  for 
the    flrwt   and    Mecond    depart  in  t^ntn. 

1.  An  appeal  taken  as  prescribed  in  this  title  must  be  heard 
by  the  appellate  division  of  the  supreme  court»  except  that  ap* 
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IM'als  from  judgments  or  orders  of  the  municipnl  court  of  the 
eity  of  New  York  or  from  judgmeuts  or  orders  of  the  city  court 
of  the  city  of  New  York  may  be  heard  either  by  the  ai)pellafe 
division  of  the  supreme  court  or  by  m)t  less  thau  three  justicrcs 
of  the  supreme  court  in  each  of  the  first  and  second  judicial 
departments,  who  shall  be  designated  for  that  purpose  by  the 
justices  of  the  appellate  division  sitting  in  said  departments 
and  who  shall  be  known  as  the  appellate  term  of  the  supreme 
court  in  the  first  and  second  departments,  respectively. 

2.  When  an  appeal  shall  have  been  heard  and  determined  by 
an  appellate  term  constituted  as  herein  provided,  the  justi<*es 
/hereof  or  a  justice  of  the  appellate  division  in  the  same  depart- 
nn'ut  may  allow^  a  further  appeal  to  b(^  taken  from  that  deter- 
mination to  said  appellate  division. 

li.  Appeals  from  mferior  courts  heretofore  heard  by  the  su- 
perior court  of  Buffalo  shall  be  heard  by  the  appellate  division 
of  the  supreme  court  in  the  fourth  judicial  department  or  by 
such  justice  or  justices  of  the  supreme  court  as  may  be  desig- 
nated for  that  purpose  by  the  justices  of  the  appellate  division 
of  said   department. 

4.  The  provisions  of  title  fourth  of  this  chapter,  relating  to 
the  hearing  of  appeals  taken  in  the  supreme  court  and  to  sub- 
sequent proceedings  thereupon,  apply  to  an  appeal  taken  as  pre- 
scribed m  this  title,  except  as  specified  in  the  next  following 
section  and  except  as  otherwise  provided  in  a  statute  enacted  by 
the  legislature  in  the  year  nineteen  hundred  and  fourteen,  enti- 
tled **An  act  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court, 
its  justices  and  officers." 

Am'd   by  L.    1895,   ch.   946;   L.    1902,   ch.   51^;    I..    1904,   ch.   502,  and   L. 
1914,  ch.  349,  In  effect  Oct.   1,   1914.     See  Municipal  Court  Act,   f  310. 

I  1345.    [Am'dy  1805.]     Jmlarnient  or  order,  'v^here  entered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon  an 
appeal  authorized  by  this  title  must  be  entered  in  the  office  of  the 
clerk  of  the  appellate  division  in  the  department  in  which  the 
court  below  is  located.  A  certified  cop^  thereof  annexed  to  the 
pai>erH  transmitted  from  the  court  below  must  be  transmitted  by 
the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated,  and 
shall  constitute  the  judgment-roll  and  remain  in  his  office.  The 
filing  of  the  judgment-roll  or  the  entry  of  the  order,  as  prescribed 
in  this  section,  is  a  sufficient  authority  for  any  proceeding  in  th/^ 
court  below  or  before  the  judge  or  justice  who  made  the  order 
appealed  from  which  the  judgment  or  order  of  the  appellate  court 
directs  or  permits.  But  where  the  execution  of  the  judgment  or 
order  of  the  appellate  court  is  stayed  bj'  an  appeal  to  tlie  court 
of  appeals,  the  proceedings  in  the  court  below  or  before  the  judge 
or  justice,  who  made  the  order  are  stayed  in  like  manner.  A 
judgment  or  order  of  the  supreme  court,  rendered  upon  an  appeal 
from  a  judgment  of  any  district  court  or  of  the  city  court  of 
New  York,  or  an  appeal  heretofore  heard  by  the  superior  court 
of  Buffalo,  must  be  entered  in  the  office  of  the  clerk  of  the  <H)unty 
wherein  the  court  below  is  located,  and.  with  the  papers  trans- 
mitted from  the  court  below,  forms  the  judgment-roll  which  must 
be  filed  in  the  same  office.  Where  the  appeal  is  from  the  city 
court  of  New  York,  the  judgment  or  order  of  the  supreme  court 
must  be  entered  in  the  office  of  the  clerk  of  the  said  court. 
Id.  313 
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TITLE  TV. 

Ap^eAl  \io  thlB  Appellate  division  of  t&e  idu)9retti6  couH. 

%ce.  1S4*.  Appeal   frbto   jnA^cnt. 

1347.  Apf)eal  from  oi-der. 

1348.  10.;.  wben    made   oot   of    coort;    powers   cZ   appellate    diyUion    to 

grant    ortlo^^. 
lJ4't>.  Appeal    fi^m   IntCilocntory   JtiAfrirfetet. 
I3r>0.  Appoal    Ti-om    fluAl    jurtKniwu,    nftw    afPrauitx:^    Af    lbterlooM»Ty 

indKincnt,  or  denial  of  new  trial.    Review  iq  tite  oosrt  of  appetla. 
1351.  UmitMtion  of  time;  order  to  sliiy  procewllngs. 

}3r»2.  Stay   of   pro'oM'dings   >v it  bout   on5er. 
35S.  rpo«  what   ^)npert  art>cnt  to  We  h'caW. 
1S54.  F:ntry   Of  JrWeniffet  6v  ofrdrr;   jQdgment-ToU. 
1355.  Iloaring,    etc.,    iu    the   supreme   court. 

An  ai)pi'iil  may  W  takcrt  to  the  Al^poltrtV^  diVi^i^o^'j  of  llie 
suprt'ino  court  Troin  a  final  jiiu^nu'iit  rcnderi^'d  in  the  suiiWinu 
court  as  folloW.s: 

1.  Wlicrc  till'  jndj;nient  was  ren(UM-('d  Upon  A  iHal  ijv  a  r'efon'e, 
or  bv  the  court  without  a  jury,  the  api^u-al  u\ii\  i)t»  tatvcii  u\>on 
quc'Slions  of  law,  ()r  upon  the  facts,  oi*  ui>oii  both. 

2.  Wiicn  tlie  judjjnicnt  was  rcnueri'il  upon  the  .vc^hllVl  of  a 
jury,  the  ajipcal  may  hv  taken  upon  ijiicsUons  ot  Uiw,  or  iip'on 
the  facts,  or  upon  both. 

Co.  Phh'.,  part  of  ji  34k,  amM.  {^♦'e  L.  ls7o.  ih,  ios,,  {  8,  am"d  by 
K    1SD3.    cU.    U4«.    and    L.    Il>l4.    rU.    3ol,    in    encit    S«1>t.    1.    tUll. 

%  1847;  tAiUm^  IRHS.]    AlV^t^al  ffVtttat  Ot'd^t^. 

An  appeal  may  be  taken,  to  the  a)n^nA^  'dlV!*iott  of  the 
sUprt^hie  court,  from  an  ord^r,  n^nde  pnOf  tb  tM  firfet  ViAy  ^f 
Janizary,  <^iie  thousand  ei/rh^  hiVndred  and  \iine^y-s^x,  irt  An  ^ttton 
ut)t)n  rtmice,  nt  n  gpi^ci?!!  term  or  a  trial  tettn  of  A  snperior  city 
courtv  or  of  the  ptipreme  court,  or  at  A  term  of  the  circuit  Or>i;rt, 
and  from  «n  ordek*  mttde  at  a  spin-ial  term  or  trial  term  ot  the 
sii^rejQie  court,  after  snid  day.  in  (Mther  of  the  foUowinff  cases: 

1.  Where  the  onier  prnnts,  rofnses,  oontinueB,  or  modifies  a 
provisionnl  remedy;  or  «ettb»S',  or  ij^rantd^  or  refuses  an  a[>plication 
to  resettle  n  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  pnmts  or  refuses  a  new  trial;  e;ccept  that  where 
spr^cific  questions  of  fact*  arising  u?ou  the  issues,  in  au  action 
triable  Uy  the  court,  have  bei^n  tried  by  a  jury,,  pursuant,  to  an 
order  for.  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  au  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

ji.  Where  it  iuvolvea  sonie  part  of  the  merits. 

4.  Wjiere  it  atifects  a  substantial  rijrht. 

5.  Whl»re,  in  effect,  it  det(»rmines  the  action,  and  prevents  a 
judjime.nt,  from  which  an  api)eal  might  oe  taken. 

0.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  tie  reasons 
given  fol"  the  (lecisiou  thereujioii,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  a j plication,  aifter  juclgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

l^t  i  849,  am'd;  U  1895,  c\x.  946.     See  H  2087,  2S7(K 
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!g  l^S48.  (Am'ci;  1^5.]    Id.  I  ^hen  made  out  Of  co«rt|  tfoHr*' 
^im  <»t  ftyil^einite  dtVlalolh  t^  grtitLt  orders. 

Att  A-^lipiil  niny  jilso  Vo  InkeH  to  tbe  appellate  dlvisloti  bf  the 
9ni)r^ttife  eotttt,  from  nii  ordor,  niacTe  in  an  actioii,  tipou  nbrtce, 
b^  A  jtdge  or  justico,  ont  6t  roiirt.  In  a  case  where  An  'appcffti 
might  have  been  tflkon,  as  t>r*'S^rit)od  ill  thf  lust  section,  if  the 
oraer  had  booh  wiadc,  by  the  conn.  The  appellAte  division  sbftll 
Jiave  poWet  to  vacate  or  modify,  without  notice,  or  upon  soch 
nottce  afe  it  shall  tlcom  proper,  any  ord'er  in  An  action  or  sipeci^l 
proceeding  made  by  A  justice  oT  the  Biipretne  court  or  by  tfei^ 
couH  withi6nt  notice  to  the  advcorse  party;  it  mn^  iTrant  a  stnj? 
of  proceedings  utwn  sktiy  jud??ment  or  order  of  tfte  supreme  court 
from  which  an  Apneal  is  pi'ndingr,  and  may  irraut  aAy  order  or 
yrovisionai  retiiedy  Which  haF?  bocH  applied  for  without  botlbe 
to  the  adverse  party,  and  refused  by  the  supreme  court  6t  u 
justice  thereof. 

L.    1895,    ch.    946. 


I    1340.    [Am'd,    1R&5.]    ApiV^ttl    frOth    Inlerlocttlolfy 
HAent. 

An  iApt>cal  m^iy  al^b  be  taken  to  the  api>eUate  WlTiWdn  6t  Ihe 
fitrj^ttpttie  court*,  from,  an  hiterlocutory  judfnnent  rendei^  At  a 
special  term  "6t  triAl  tt+m  of  the  supreme  'c6urt,  or  eiitered  Xi^^n 
the  redoit  bf  a  referee. 

Id. 

I  13SO,  [Am'd,  1805.]  Appeal  from  flh^t  )liUkit^<i^^f.'^ft^^ 
mlllrmniice  of  Interlocutory  Jndflrment,  or  doiiixil  'off  %eT» 
tiiAV.    ke^eW  Mfk  Iftb  c6ik^\  of  Appeaifi.  ,  ^ 

Where  fin^U  judgment  Ih  taken,  at  a  special  tefm  or  tgi^l  t^rm, 
or  pursuant  to  tne  directions  of  a  referee,  after  thjc  amrmance, 
upoh  ajU  })ppeaj  tp  Jhe  appellate  division  of  tlie  sunrepie  court 
of  an  JipTerlocutory  judgment;  or  after  tlie  refusal,  by  the  appel- 
late ditision  of  a  new  trial,  eitlier  upon  an  aii^Ucation,  madQ, 
in  the  first  instance,  «t  a  term  of  the  jfi^pellate  dtviHionB  or  upon 
an  appeal  |toni  an  order  of  t,he  spetiial  terra,  or  of  ^the  jud^^* 
before  whom  the  insues,  or  questions  of.  f^ict,  were  trjed  by  a 

jury;  an  appeal  to  the  appellate  division  f'n;>ni  tjie  final  ju'dgmept 
\^^^'--   —     "-'-   — ' —      ^*--   ^«'-    ^^  ..••.,       ^     . 

Jl 

tHu: 


final 

ploctioh  oir  ei^tjet  party,  be  i*bvie\i-e(i  ^hor'eupon.  If  the  Vespouu 
ent  elects  to  brmg  It  up  for  reVieW.  he  liiAy  tak*9  a  cross-apDeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
ori^nal  appeal  therefrom. 

I  lani.  [AiU'll;  isni;,  lIMm.}  I^lmllntloh  ^^t  lllblet  bKd'efr  to 
*!»$-  b»oei*eHiti|rN. 

An  appeal,  atkttiorifced  b>'  this  title,  must  be  taken,  witliln  thirty 
da^'R  a f t«»r.  feervice,  upon  the  attorney  for  the  appellant,  of  a  copy 
W  the  judirment  or  order  npiM?nled  from,  and  a   \Vritten  notice 
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of  the  entry  thereof.  Seeurity  is  not  required  to  perfeet  the 
appeal;  but,  cxci^pt  where  it  is  otherwise  specially  prescribed  by 
law.  the  appeal  (ices  uot  stay  the  execution  of  the  judgment  or 
order  apt^ealed  from;  unless  the  court,  in  or  from  wluch  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  dire<>ting 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  refiuires.  If  security  is  given,  cither  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  -shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc,  portionn  of  $§  3.S2.  348,  nnri  350,  reconstructt^d;  L.  1805,  ch.  046; 
li.  1003,  cb.  238.     Id  effect  S(>pt.  1,  1003. 

H   13S2.  Stay  of  procc^odlnfrM  irlfhovt  ordrr. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect ;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  I  348. 

(i  1353.  [Ain*d,  18&6.]  Upon  ivhat  paper*  appeal  to  be 
^eard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  tlie  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
qtiires.  Unless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  be  heard,  printed  as  required  by  the  rules  of  practice; 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

U  1885,  cb.  04e. 

I  1854.  [Am*d,  1879.]  ESntrr  of  Jadfnnent  or  order |  JudfT* 
ment-roll. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  tem]|  before 
the  entry  of  final  judgment,  the  jndgment*roll  most  am 
tain  the  proper  papers  relating  thereto. 
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S  i;t55.  [Ain*dt  18fK».l     Hearlnfr,  etc..  in  the  snpreise  court. 

Au  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
us  prescribed  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
2.'U  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
olerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upqn  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

Snlwtitate  for  Co.  Froc.,  portions  of  $|  347  and  d48;  I*  1M6.  cb.  Mft.    S«« 
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^iq|>^al  i^f{Tp(i'  ^  detpj;xQixiat4o^  \n  a  sp^ial  pi:Qc^eding. 

Sec.    1356.  Appeal  from  ortU-r  mHtle  in  the  sanu'  court. 
■   1S3T.   Id. ;  trtiPti  maili'  hy  nmulier  conrt  itv  judge, 
1858.  Preceding  order  may  |>e  reviewed. 
135p.   fclhiiiatiou  of  liinr  in  ai)i»t"ul. 

1360.   ^^Tay  of  prof^fdings ;  ln'iiririg-  of  appcaj ;  dorlsldn  thorptipon. 
1S«1.  ThW  tlU»»  quulIQ^l.      Applicntion  oi*  r>'*«vl.<»icins   r.-Isitin^  t«)  actions. 

(  1^50.  [Am'4>  1^05,  19ia.]  Appeal  from  order  made  in 
the  MAi^c  c6^r7.    ^        •  .  n  . 

An  ui>l>eal  ?)iay  he  tal^on,  to  tbe  appollutc  iliyi«ion  of  the  su- 
prt'Uic  c-oui-f,  ^roiii  au  ordVr»  t^ffcctiu^  u  hu[>stiuilial  ri^lit,  maiU? 
in  u  spj^c.ial  pro^eedijii;,  ut  a  special  torui  or  a  trial  term  of  tbe 
supreui^  c:oui:t:;  or  uiuue  by  a  ju.stiee  tji^^reof  in  4  Hpeclal  proeeeU- 
iiij;  hi.stitu^eij  lujl'dre  bun,  puisiia^i't  to  u  special  statutory  pvevi- 
sion;  or  i'lLstituted  before  anotber  judjre,  and  transferred  to,  or 
ct|n|inHpd  bj?fo^e  binj.  An  appes^l  may  uIko  be  taken  to  tbe  ap- 
peUate  division  of  tbe  supreme  court  from  an  order  ^rantin^  6r 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  probibition. 

L.  1854,  ch.  270,  |  1,  first  clauHe  (4  E<lni.  OSl :  5  id.  1.13).  Am'd  by  L. 
1893.   eii.    94C;    L.    lUia,    cU.    572.       lu  effect   Sept.    1,    llM.'t. 

I  18G7.  [Am'«ly  1806.]  .  Id.)  irben  made  by  another  court 
or  Judnre. 

An  appeal  maj-  also  be  taken  to  tbe  appelbite  division  of  tbe 
supreme  Ci)urt,  from  an  order,  affecliii>f  a  substantial  ri^bt,  ma«i*« 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
tbereof,  in  a  special  proceeding;  instituted  in  tbat  court,  or  before 
a  judj;e  tbereof,  pursuant  to  a  special  statutory  provisiiui: 
or  instituted  before  anotber  jud^e,  and  transferred  to,  or  con- 
tinued before,  tbe  jud^e  wbo  ma«le  tbe  bnal  order.  But  tbis 
section  does  not  apply  to  a  case,  wbere  an  appeal  from  tbe  t)nler, 
to  a  court,  otber  tban  tbe  appellate  divisicm  of  tbe  supreme 
court,  is  expressly  given  by  staluie. 

SnIislUutwI  fur  part  <»f  Co.  Troc,  ^  :144:  I..  lS9.->,  eh.  QIC*.     Rw  f  1.342,  ante. 

f  1358.  [Am'dy  1877.1     Precedlnip  order  may  be  reviewed. 

An  appeal,  autbori/.ed  by  tbis  title,  brings  up  for  review,  any 
preceding  order,  made  in  tbe  course  of  tbe  special  proceeding,  in- 
volving tbe  merits,  and  necessarily  aflecting  tbe  final  order  ap- 
pealed from,  wbicb  is  specilicd  in  tbe  notice  of  appeal. 

Sw  Co.  PriH'.,  s  ;i29. 

S  lltlSD.  Limitation  of  time  to  appeal. 

An  appeal,  autborized  by  this  title,  must  be  taken  witbin  thirty 
days  after  service  of  a  coijy  of  tbe  final  order,  from  wbicb  it  is 
taken,  with  a  written  notice  of  tbe  entry  thereof,  ujmui  tbe  appel- 
lant; or,  if  be  appeared,  upon  tbe  bearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  ui>on  tbe  person  wbo  s<i  ai>i»eared  for  him. 

From  Id.,  |  :M2,  See  L.   isr>4.  c\\,  270,   §  2. 

f  1300.  Stay  of  proet^c'dlnflrn;  henrlngr  of  appt^al;  deoiftion 
thereupon. 

The  provisions  of  title  fourth  of  tbis  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed;  to  t^tay- 
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ing:  the  execution  of  tho  order  ai)i>ealed  from;  to  hearing  th(» 
appeal;  and  to  the  entrv  ijjjd  rjj^om'i|»en|  of  the  order  made  upon 
the  appeal,  apply,  where  au  appeal  is  taken,  as  prescribed  in  this 
title,  except  as  otherwiHe  si)ecially  prescril»ed  by  law. 

Thifl  section  refora  to  f|  1351,  ^353.  IQIki*  «d<1  ^^^^»  ante.  S«is  alno,  SI 
13i;i  and  i:U4,  ante. 

I  19S1,  Till*  title  qvalifled.  Ap»llcat}py&  of  proTlnfoita 
relating  to  actlonii.     ^     '      "'         ^n       '?.»''»     - 

This  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  j)re}ii'ribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
pr(»seribed  in  this  title,  are  govprneci  by  the  provisions  of  this 
act,  and  of  the  general  rules  ui  practice,  relating  to  an  appeal  in 
an  action,  except  i}s  oti|erwi8e  spjecmlly  prescribed.  )iy  lifvy. 
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CHAPTER  XIII. 
Executions. 

TITLS    I.-Fornsof  BxeeaiUii:  Time  AMd  HABMerof  iMilmf   ab  KzMvtloAi 
General  Dnties  abo  LtAbtlltlet  of  Ofllcen. 

TITLE  II.— Execution  AgAtnit  Property. 

TITLE  III.-  Bzeentton  Againit  the  Penon. 

TITIiE  L 

Forms  of  execution;  time  and  manner  of  issuing  an  execu- 
tion; general  duties  and  liabilities  of  officers. 

Sec.  1S62.  To  whom  execution  directed;  proviBion  where  eherlff  Is  a  party. 
1363.  Time   of    receipt    to   be    Indorsed   on   execution. 
13©4.  The   different   kinds  of  execution. 
1366.  To  what  counties  executions  may   issue. 

1366.  General    i-equUltes   of    executions. 

1367.  Id.;   when  Issued  on  filing  transcript  from  Justice's  court,    etc. 

1368.  Requisites  of  execution  for  the  collection  of  money. 

1369.  Id.;    against    property 

1370.  Id.;    where   a   warrant   of  attachment   has   been  leTied   by   sheriff. 

1371.  Id.;  against  executor,  etc. 

1372.  Id.;   against  the  person. 

1373.  Id.:    for    delivery    of    property.    How    money,    recoTered    by    saaia 

Judgment,    may    be    collected. 

1374.  Separate    exiH.*utlon8,    where    separate    sums   awarded. 

1375.  Execution  of  course,   within  five  years. 

1376.  Execution,    after  death  of  Judgment  creditor. 

1377.  When    execution    may   \>e    Issued   after  five  years. 

1378.  Id.;    leave,    how    obtained. 

1379.  No   execution   against   decedent,    except,    etc. 

1380.  Execution  ngnlnst  decedent's  property. 

1381.  liCave,     how    obtained. 

1382.  Time  of  stay   by  order,   etc.,   not  reckoned  under  this  title. 
1.38.^.   FiXecution  against   surviving  Judgment  debtors. 

1384.  Sale    on   execution,    etc.;    when   and   how    conducted. 

1385.  Penalty    for    taking   down   or   defacing   notice   of  sale. 

1386.  Validity  of  sale,    when   not   affected   by   sheriff's  default,    etc. 

1387.  Purchusefi    on    such    selea,    by    certain    officers,    prohibited. 

1388.  When  execution   to  Ikj  enforced  by  under-sheriff. 

f    1302.    To    ivliom    execution    directed  i    proT-inlon    -where 
nherllf  In  a.  party. 

An  execution  must  1  e  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested;  in  whioli  cjise  it  must  l>e  directed  as  pre- 
scribed in  section  173  of  tliis  act.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
aR-ainst  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  lie  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
prored  by  a  judge  of  the  eourt,  or  a  county  judge,  in  a  penal 
sum,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  virtue  of  the  execution:  coiiditioued  for  the  faithful  per- 
formance of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  re'quires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  hns  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  desii;unted  is 
deemed  an  officer:  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 
Co.   Proc..  part  of  $  289.  ntid  2  R.  S.  .?«4,  fH   11  and  12.  am'd.     See  3  T. 

&  c.  eo8. 

1  1303.  Time  of  receipt  to   be   Indorned   on   execntlon. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  the  day,  hour,  and  minute,  when  he  received  it. 

2  R.  S.  364.  I   10   (2  Rdm.  377). 

f   1364.   The  different  kindN  of  exeentl<»n. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An   execution  is   the  process   of  the  court,   from   which   it   is 

issued.  •« 

Co.    Proc.,    S   286,   am'd.      See   S    1240. 

f  13G5.  To  i/vhat  eonnden  exeentlons  may  Inivne. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  wliich  the  judgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
ses.sion  of  a  chattel,  may  be  i.ssued  to  any  county,  where  the 
chattel  is  found:  or  to  the  sheriff  of  the  county  where  th<'  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 

Substitute  for  Co.   Proc.   part  of  {  287.     Sep  anti*,   i  597. 

I   1300.    [Am'd,   1914.]      General   reqnlaiteii   of   exeeutloni*. 

An  execution  must  intelligibly  describe  tlie  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered: 
and,  if  it  was  rendered  in  tlie  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheriff  to  return 
it  to  the  proper  clerk,  within  sixty  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due 
and  owing  to  any  judgment  debtor,  pursuant  to  the  provisions 
of  this  chapter,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer  or  person  to  whom  such  execution  shall  be  delivered,  from 
time  to  time,  and  at  least  once  every  six  months  from  the  time 
a  levy  shall  be  made  thereunder,  to  account  for  and  pay  over, 
to  the  person  entitled  thereto,  all  moneys  collected  thereon,  less 
his    lawful    fees    and    expenses    for    collecting    the    sann».      This 
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section  shall  ajiply  to  all  such  executions  now  issued  and  out- 

Ktaiidinc?. 

Co.    Pnic,    part   of   f  280,    consolidated   with   Id.,    f   200.      Soe    ff   2;i.    Z4. 
Am'd  by   I*    1014,    ch.   347,   In   effect   Apr.    15,    1914 

9  1307.  Id.;    ^fvhen    innii^d    oo    fllinflr   trauiicript    from   jiiiv- 
tlce'«   coarty  eto. 

Where  an  execution  is  issued  out  of  a  coiirt,  other  iliau  ihat 
in  which  the  judgment  was  rendered,  upon  filing  a  transcript 
of  the  judgment  rendered  in  the  latter  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  tne  tiwe  of 
filing;  and  it  must  be  made  returnable  to  thajt  clerH.  If  the 
judgment  was  renderecj  in  a  justice's  court,  it  must  speciiy  llie 
justice's  name;  and  it  linist  omit  the  sijcciflt-atlou,  rcspecHug  the 
tiling  of  the  judgment-roll. 

So€  iKKst,  s  •»<>4:t. 

§  1368.  ReqnliiiteH  of  execution  tor  ihe  cdllectibn  dt 
money. 

An  execution,  Issued  upon  a  judgment  for  a  8utn  of  money, 
or  directing  the  payment  of  a  sum  of  mouey,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  d  drty, 
from  which  interest  upon  the  suih  due  is  to  be  computed:  in 
which  case,  the  sheriff  must  collect  interest  accordiiigly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgmbnt 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor.  ^  , 

2  U.  S.  304,  S  9>  i^**  um'd  by  L.  1844,  ch.  324;  and  Co.  Proc.  part  of  |  289. 

§    1360.   Id.;   asratiiiit   propertr* 

An  execution  against  property  must,  if  the  judgmei\t-roll  is  not 
filed  in .  the  clerk's  otlice  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otlierwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and,  if 
sutlicient  personal  property  cannot  be  found,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  tinu»  \yhen  the  judgment  was  dock- 
eted in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

Co.    Proc,   part  or   §   289,   am'd. 

f  1370.  id.;  ,^fhere  a  Ti'arrant  of  diiachmetit  Imii  bceii 
levied   by  Mlierilf. 

Where  a  warrant  of  attrtchnietit,  issued  Id  the  flctldn,  Hris  been 
levied  by  the  sheriff;  the  execution  must  substantially  r^juire  the 
sheriff  to  satisfy  the  judgment,   as   follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  sumrttons  was  served  dpon  him  or  it.  withbnt 
the  State,  or  otherwise  than  persodally;  pursuant  to  ari  order 
obtained  for  that  puriiose,  .-ts  prescribed  In  chapter  fifth  df  this 
act,  and  the  judgment  debtor  has  not  api)eared  in  the  axrtiori; 
out  of  thp  personal  property  attached,  and,  if  that  is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  cnse,  out  of  th^  personal  property  attached; 
and,  if  that  Is  insufficient,  out  of  ihb  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  otit  of  the  real  prof>- 
erty  attiu-hed:  and,  if  that  is  InsufflMent;  out  of  the  real  propertj', 
belonging  to  hiiii,  at  the  time  when  the  judgment  was  docketed 
in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

Sey  H  040;  707  and  708,  ante. 

t  1371.  Id.;  liRraftifiJt  exeedtor;  «>«c. 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an  executor,   administrator,   heir,   devisee,   legatee,  tenant  of 
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reitl  t^roperty.  or  tnistoe,  mtiKt  substantially  require  tlie  ^etiS 
to  satisfy  the  jiidffmpnt,  out  of  that  property; 

\ro.  Proc.   i  2SU,  8Ubd.  1. 

9    1372.    ta.x   kItMnmi  the   iiefe-iiAn. 

An  oxocatioh  against  the  person  mnst  stlbstantlaliy  require 
the  shoriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the   county,   until  he  pays  the  judgmetit,  br  Is  di«- 


6|HK*ifying  the  county  to  which  it  was  issued. 
Id.,  f  aSO.  subd.  3.  am'd.     See  f  148». 

I  1373.  Id.;  for  qellyery  of  prope^y.  IIott,  moneri  »«- 
eo-vered  by  name  Judgrmeni,  Itiny  be  collecieii. 

An  execution  for  the  delivery  of  the  possession  of  .rei^l  prqp^ 
erty,  or  a  chattel,  must  particularly  descrile-.th.^  nroiierty,  at^d 
designate  the  party  to  whom  the  judgment  jlwarda  the  possieJi- 
sioii  thereof;  and  it  must  sUbhtrthtlally  ^equU•(»  the  sheriff:  to 
dellter  tilt*  posse«;Moti  of- tlie  properly,  within  his  .cou^ity,  ito  the 
party  entiiletl  thel*eto.  If  a  sum  of  money  is  awarded  by, the 
srtule  ju^l^uiont,  It  luny  be  eollectPd,  by  virtue  of  tjie  sauje  e}^i?cu- 
tiou;  br  ft  t^epitrato  execution  may  be  issued  for  ttu?  cQllectioii 
thereof,  oihitting  thf»  direction  to  deliver  possession  of  ^he  prpp- 
erty.  If  one  exccutibn  is  issued  for  both  purpo^Q^f  H  mus^  cpu- 
taiu,  with  respect  to  the  money  to  be  collected, , the;,  pame  direc- 
tions us  rih  execution  against  pfoperty,  or  against  the  x>erson» 
as  the  cfise  tequires. 

Substitute  ror   Co.   Proc,    §   289,   Bubd.   4. 

I  1374.  Separate  execntlonsr  irbere  iieparate  iiamM 
ntrarded. 

Where  a  jtldgtiienf  awards  dififerent  sums  of  money,  to,. pr 
against  different  parties,  a  separate  execution  may  .be  iKsiuki, 
to  collect  each  sum  so  awarded;  subject  to  the  powet  ,()f,  the 
court,  to  control  the  enforcemeut  of  the  executions,  upon  nidtion, 
where  the  collection  of  oue  execution  will,  wholly  or  partly, 
satisfy  another. 

s  i375.  Pxe^titloii  ot  cl>iii>Me;  ^vtlthtlk  fiv^  rears. 

Except  as  otherwise  si>eclajly  prescriHM  by  la'W',  the  party 
re<^:overing  a  final  judgrmen^,  or  l\is  assigiiee,  jtili^  ha^e  execution 
thereupon,,  of  course^  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

Co.  Proc..   S  2ki.   iiui'U.     :>ev   g^  13b2,   1858. 

i  137^:  [AmM,  1S65,  18^7.]  fexecniloh  aher  death  of  Judv. 
nent  «>r editor. 

Where  .the  party  recovering  a  final  judgment  has  died,  expcu- 
tioii  hia^  be  issued  at  any  time  within  five  years  after  the  enti^ 
of  the  judifment, ,  Jt)y  hi^  j^rsonal  rejpre.sentative^s, .  or  b^  the  hS- 
ttgnee  of  the  judgment  if  it  has  beep  assigned,  aud  th^  executibh 
miiM:  be  indoil^^d  vjth  J  he.  uame  ,aud  residence  of  the  persb'h 
isifntiig'  the  6ame>  4»i"}  wlie;:e.a  party  or  one  or  mofe  of  severM 
partita  Aj(BiD0t.whQ|n  a  judgment  for  the  recovery  of  possefebibh 
Of  te&l  property  has  been  obtained  has  died,  an  ordet  frdntilii: 

323 


gg  1877-^  EXECUTIONS  GENERALLY.  c.  18.  t.  \ 

leave  to  issue  and  execute  such  execution  or  writ  of  possessioo 
may  be  granted  upon  giving  twenty  days'  notice  to  the  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

L.  1887,  ch.  682. 

I  1877.  IVhen  execution  may  be  laaned  after  Ave  yeara. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am'd,  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  iuue 
the  execution. 

Co.   Proc.,   part  of  |  284. 

I  1878.  Id.)  leave,  how  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  am'd. 

I  1879.  No  execution  afiralnat  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

I  1880.  [Am'd,  1894.]     Execution  avalnat  decedent'n  prop- 
erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  fs  a 
lion  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  issued,  and  a  decree  to  the  same  effect  is  proctiVed 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  debtor.  Where  the  lien  of  the  judg- 
ment was  created  as  prescribed  in  section  twelve  hundred  and 
fifty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  roars  after  letters  testamentary  or 
letters  of  administration  have  boon  duly  granted  upon  the  eatate 
of  the  decedent,  and  for  that  purpose  such  a  lien  existing  at  the 
decedent's  death  continues  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years  from 
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the  filing  of  the  judgment-roli.  But  where  the  decedent  died  in- 
testate and  letters  of  administration  upon  his  estate  bare  not 
been  granted  within  three  years  after  his  death  by  the  surrogate's 
court  of  the  county  in  which  the  decedent  resided  at  the  time  of 
his  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion have  not  been  granted  within  the  same  time  by  the  surro- 
gate's court  of  the  county  in  which  the  property  on  which  the 
judgment  is  a  lien  is  situated,  such  court  may  grant  the  decroe 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  State  upon  which  to  administer.  In  such 
case  the  lien  of  the  judgment  existing  at-  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  tlie  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  ^  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  if 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
county  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure/*  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 

L.   1804,   ch.   734.     See  |  1825. 

f  1881.  [Am*d,  1889.]    Leave,  how  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
In  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  couct  tlvat  the  judgment  remains  wholly  or  partly  unsatis- 
fied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate*^ 
court,  gruntiDg  lonvo  to  issue  tile  execution,  the  judjrmeui  cft^tl- 
Itor  must  present  to  that  court,  tt  written  petition,  duly  Terified, 
sotting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  first  subdivision  of  this  section;  ma^ 
be  cited,  to  siiow  cause  wily  it  should  nOt  be  granted.  ni>on 
the  presentation  of  such  a  lietitiou,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  may  be  served  In 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  gitlng  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and.  If  thb  general  rttlefl  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  itl  such  tnaniler  as  the  surrogate  by 
order  may  preacril>e,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.    IRHO.   oh.   h2.     See  8  2725,  subd.  2. 

I  1382.  Time  of  stay  by  oriier,  etc.,  not  reckoned  under 
thill  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  jad^- 
ment,  Is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  138a.  ISxecntlon  nflrnlnat  Mnrvlvliiir  judirment  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against,  the  property  of  one  or  more 
mirviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

I  1384.  [Am*d,  1S04.]  Sale  on  cxecnilon,  etc.;  Trlien  and 
bO'H'  conducted. 

A  sdlo  of  real  .or  pcrsoilal  property,  by  virtue  of  an  executioq, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shnll  at  any  tirric  Weffirb  th6  Ai\\o  of  the  personal  iir6pt>rty 
levied  on  by  him,  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  person  against  whom  the  writ,  was  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  und(ir  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1894,    th.   789. 

I  1385.  Penolty  for  taklnsT  down  or  defacing  n<>H^e  of 
■al*. 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution, 
wilfillly  tftkej*  down  of  defahes  «tirh  a  notice  pHt  up  by  the 
sheriff,  or  by  his  authority,  forfeits  flftv  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  th0 
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aotice  was  defaced  or  taken  down,  t?ith  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture  or  the  execution  was  pre* 
viously  satisfied. 

1  18SG.   Validity   of  »ale>   ^rhen   not  affected   by   alierlira 
Aefaalt,  etc. 

An  oi)ii?*sioh  hr  tllb  shot-iff  to  prive  notice,  as  minired  by  law, 
of  thb  takitifr  down  or  d^'fjicin^  of  n  uotico,  wlioii  ])nt  up,  does 
not  effect*  the  Talidity.of  a  hjiIc,  nuide  i)y  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  R.   S.    369.    S   40. 

%  IHST.  Pnrehaaea  on  such  «alefl,  by  cet'taln  blUcera,  pro- 
hibited. 

The.  shoritf,  to  whom  aii  elocution  is  directo(^,  .or  the  under- 
slierirt  or  dopilty-sherifr,  holding  an  execution,  ami  couunctiiig  a 
sale  of  property  t>y  virtue  thereof,  shall  not,  directly  or  indirectly, 
purchase  atiy  of  the  property  at  the  sale.  A  purchase  mflde  by 
UM;  ob  to  his  tisi*,  is  void. 

Id.,  9  41. 

9  1388.  IVben  ezecatltffi  to  be  enforced  by  uncleir-sb^Hir. 

Where  the  sheriff,  to  whom  an  execution  is,  delivered,  dies,  is 
removed  from   ofRce,   cr  becomes   otherwise  disqualified  to  act. 


may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sh^Hff  might  hnve  done.  The  persbn  so 
designated  must  give  such  security  ra  the  court  directs.  He  is 
dt>bme<7  cA  officer;  and  U  siibject  to  fhe  srfmb  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  hi^  ttppointm^ut,  rs  a  sheriff,  fthd  is  entitled  to  fees 
accordingly.  Btit  this  Sectloft  dfics  Hhi  jlpply,  in  a  crise  ivh^re 
Bptcial  ptdvisibh  id  othbrwi^^e  thade  by  law  for  the  enforceiftent 
of  art  ^*ecufioti,  aft^r  thb  derith,  remhvnl  from  office,  Ot  otttfet 
disqtialification,  tit  the  Sheriff,  or  tlnder-shcrlff. 

2  C.  S.  874,  II  65  and  68  (2  Edm.  388). 


♦  ttrror  iri  engroBSlng  tor  "  affect." 
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TITLE  II. 
Sxecution   against  property. 

Artiele  1.  Property   exempt    from   levy    and   sale. 

2.  Lien  of  an  execution  upon  personal  property;  levy  apon  and  Mia 

of  personal  property.    Rights  of  Indemnitors  of  sberUF. 
8.  Sale,    redemption,    and    conveyance    of    real    property;    ri|^ts    and 

liabilities    of    persons   interested. 
4.  Remedies  for  failure  of  title  to  real  property  lold,  and  to  enlofM 

contrlbotioo. 

ARTICLE    FIRST. 

Property  exempt  from  levy  and  sale. 

Sec-.  1389.  Certain  special  exemptions  not  affected  by  this  article. 

1890.  What  personal  property  is  exempt,   when  owned  by  a  householder. 

1391.  Additionnl    jwrsonul    proiK-rty    exempt    in    certain    cases;    levying 

execution   against   wages,    etc.,   of  Judgment   debtor. 

1392.  Woman   entitled    to   same    exemption   as   a   honaeholdar. 

1393.  Military    pay,    rewards,    etc.,    exempt    from    execution    and    otbar 

legal    proceedings. 
1894.  Right   of  action  for  taking,   etc..   exempt  property. 

1896.  Burying  ground;   when  exempted. 

1396.  How  exempt  burying  gronnd  designated. 

1897.  Homestead;    when    exempted. 

1898.  How  exempt  homestead   designated. 

1399.  Married  woman's  homestead;  when  exempted. 

1400.  When    exemption    to  continue   after  owner's   death. 

1401.  Exemption;  when  not  affected  by  temporary  sospension  of  realdence. 
140i2.  If   value  of  homestead   exceeds  $1,000.   lien   attaches  to  surplus. 

1403.  Id.;    how   proceeds  to   be   marshalled  when   property   is  sold. 

1404.  Exemption  of  real  proi>erty;  bow  cancelled. 
1404.a.  Exemption   of  exhibits   at   exhibitions. 

§  I.IHO.  Certain  Npecinl  oxeinptions  not  affected  by  thtM 
article. 

Tilt*  eminierati(ni.  in  tbis  arti<*le,  of  tlu»  property  which  is  ex- 
empt from  levy  and  sali»  by  virtne  of  an  execution,  docs  nut 
repeal  any  s|>e(ial  pn>vision  of  biw,  relating  to  sncb  an'  exemp- 
tion, which,  by  its  teniis,  is  applicable  only  to  a  particular  class 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

DesigiuHl  to  puard  against  a  repeal,  by  impl  tent  Ion.  of  provlsloua  like  L. 
1S47.  eh.  i:i:5.  i  10  (2  K.  S..  .'Jth  e<l.,  «:;<»;  ,"{  txlin.  74Hi  :  L.  18.>1.  eh.  122, 
Si  19  (2  R.  S..  Tith  iMl..  7S4:  li  K.lm.  7s2)  :  L.  ISCJO.  eli.  273.  f  0  (6  Bdm. 
7ir>)  ;    L.    1S07.   cIj.    r>10:    and   various  similar  .statutes. 

§  i:tfH>.  \l'lint  pemonal  property  In  exempt,  irhen  oirnecl 
I>y   n    IioiiMeholder.* 

The  following  personal  property,  when  owned  bv  a  householder, 
is  exempt  from  levy  and  sah*  by  virtue  of  an  ex-ecution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  r(»inoving  from  one  residence  to 
another: 

1,  All  spinning  wheels,  wea^ing  looms,  and  stoves,  put  up,  or 
kept  for  us(\  in  a  dwelling  lumse:  and  one  sewing-macniue,  with 
its  appurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family;  and  other  books,  not  exceiMling  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See    L.    1S78.    eh.    33. 
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3.  A  scat  or  pow.  \H-<Mi|nr(l  !)y  the  jiidgiuciit  clel)tor,  ur  the 
family,  in  a  place  of  piibiic  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factnrcMl  therefrom:  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  meat,  fish,  flonr,  groceries  and  vege- 
tables, actnaliy  provided  for  family  nse;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  ot  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
ntensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates:  six  ten  cups;  six  saucers:  one  sugar  dish;  one  milk 
pot:  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle:  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

(J.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-live 
dollars. 

2  R.  S.  367.  I  22  (2  Edm.  380),  as  am*d  bj  L.  1800,  ch.  1S2;  with  addl- 
tious. 

I  1391.  rAin*d,  1870,  1901.  10O»,  1»05,  1IM>8,  lOll,  1914.] 
Additional  pernonal  property  exempt  In  certain  caneai 
levylnir  execration  aarntniit  'vvaflreM,  etc.,  of  Judsnient  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team,  profes- 
siimal  instruments,  fiirniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
hiiuseholder,  or  having  a  family  for  which  he  provides,  except 
where  the  execnti<m  is  issued  upon  a  judgment,  recovered  Avholly 
upon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  <lebts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  «hall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  tlie  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  fa<*ts  by 
affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
judge  or  iusticc,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  dclivere<l  for  collection  to 
the  pennon  or  persons  fnmi  whom  such  wages,  debts,  earnings. 
salary,  income  from  trust  funds  or  profits  are  due  an<l  owing. 
or  may  thereafter  become  due  and  owing  to  the  judgment  <lebt«>r, 
said  execution  shall  become  a  lien  and  a  continuing  levy  np<»n 
the  wages,  earnings,  tlebts.  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  \n  said  judgment  debtor  to  the 
am(»nHt  sj^cified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cution and   the  expenses  thereof  are   fully  satisfied  and   paid  or 

329 


U  1392-93  EXEMPT  PROPERTY.  c.  13,  t.  2.  a.  1 

uutil  modified  a«  li('r(Mnaf|:er  providt'd,  bnt  only  one  execution 
aji:aiiist  tlic  wa^'^*^,  debts,  oaniiiifis,  salary,  incoiuc  from  trust 
funds  or  ja-ofits  of  said'  judgment  debtor  shall  be  satisfied  at  pue 
iinie  aufl  ^ylle^e  morf  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
sanie  judgujent  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  wIkjui  such  wages,  <lebts,  earnings  i*ahiry,  income 
from  trust  fun<!s  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  c()rjK)ration,  municipal  or  otherwise,  to 
%Yhom  said  executiou  shall  oe  presented,  and  who  shall  nt  such 
time  be  indelited  to  the  judgnient  di'btor  named  in  such  execu- 
tion, iiv  who  shall  Income  indebted  to  such  judgnient  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  otiicer  presenting  the  same, 
such  nmount  of  such  indebtedness  as  such  exe<-uti(m  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  anj'  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  corporation,  municii)al  or  other- 
wise, to  whom  said  execution  shall  be  prt'sented  shall  fail,  or 
refuse  to  pay  over  to  said  otiicer  presenting  said  execution,  the 
percentiige  of  said  indel)te<lness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  ap- 
plied towards  the  payment  of  said  executicm.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  ot  the  county,  and  in  any  county  where  there  is  no  county 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  dire<-t  for  a 
moditic.Mtion  of  said  ext'cution,  and  upon  such  hearing  the  said 
<*ourt,  judge  or  justice  may  make  sucli  moditication  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  uioditied 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  mo<lified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgnient  debtor,  shall  not  apply 
to  judgments  re<'overed  more  than  ten  years  prior  to  September 
first,  ninet(H»n  hnndr(»d  and  eight,  nor  to  judgments  heretofore  or 
hereafter  nH'overed  upon  such  judgments,  and  any  execution 
heretofore  issued  u]>on  such  judgments  pursuant  to  an  order  here- 
tofore granted  under  this  section  shiiil,  when  this  act  takes  effect, 
ceiise  to  be  a  lien  and  continuing  levy  upon  wages  and  salary 
thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

L.  1S42.  vh.  157,  S  I,  an  aitiM  by  L.  186G.  ch.  782  (4  Etlra.  026;  C  1(1. 
H'Mt):  also  L.  1S5S,  rh.  107,  §  1  (3  R,  S.,  5th  «m1.,  04(J  ;  4  Edm.  635>.  Se« 
:i  T.  .Sc  ('.  r>«.»G;  U  1901,  ch.  110:  h.  I0(»a.  ch.  401;  L.  li>05,  oh.  H.'i;  i^ 
11M)S,  ch.  14S;  U  15)11,  chs.  4i<i)  and  .132;  L.  1914,  cU.  332,  in  effect  Apr.  15. 
15)14. 

$  i:M)2.  [Am*f1,  1S77.1  Woman  entitled  io  name  exemp- 
tion an  a  houMcbolUc^r. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  an  exe<'Hti<ni, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, in  the  case  of  a  lious<'holder. 

§  ia»:i.  |Am*d,  ist>5,  %HU7,\  Military  pny,  rewardM,.  etc., 
«'xeini»t    from    exv<'u(iou    unci    otlx^r    l<M?al    proceoilinNTN. 

The  pay  jind  bounty  of"  a  non-commissioned  olHccr,  musician  or 
private  in.  the  military  or  naval  service  of  the  United  States  or 
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the  state  of  New  York:  a  land  warrant,  neuBioii  or  other  reward 
heretofore  or  hereafter  grunted  by  the  United  States,  or  by  a 
Rtate,  for  military  or  naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  militarj'  or  naval  service  of  tho  Ignited 
States  or  a  8tate;  and  the  nuiform,  arm.s  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtu**  of  an  execution,  and  from  Keiaure  for  nou-pay- 
ment  of  taxes,  or  in  anj'  other  legal  proceeding;  except  that  real 
property  purcha»sc(|  with  thf  proceeds  of  a  pension  granted  by  the 
United  States  for  military"  or  navnV  service's,  and  owiio<I  by  the 
pensioner,  ■  or  by  his  wife  or  widow,  is  s^nbject  to  seiznre  and  sale 
for  the  collection  of  taxes  or  asse.Msnients  lawfully  levied  thereon. 

Jj.'lfm,'oh,    .^4S.      In   onr«-ct   Srpt.    l,    ISOO.      (Probablf^   error   for  1S^7.) 

I  1394.  Rlffht  of  action  for  taklner,  etc.,  exempt  property. 

A  right  of  'action  to  recover  damages,  or  damages  awarded-  by 
a  judgment,'  for  takibg  or  injuring  i^ersonal  'r>i*oi><^''ty,  exempt  by 
law  froti^  levy  and  s?i1p,  by  Vfrtne  of  an  execiifion,  are  excmi)t, 
for  one  year  ttft«^r  the  collection  thereof,'  from  levy  and  sale,  by 
virtu^'  of  an  execution,  and  frotn  seizure  in  any  othef  leiral  pro- 
ceeding. 

I  1395.  BaryinK   grroand)   T^hen    exempted. 

Land,  set  apart  as  a  fapiily  or  private  burying  ground*  and 
heretofore  designated,  as  nhjscribed  by  law,  in  order  t<»  exempt 
the  same,  or  herehftC'r  designated  for'tlmt  ptin)ose,  as  prescribed 
in  tht*  next  section,  is  exempt  Itrcrti  sale,  by  virtue  of  an  exeru- 
tion,  upon  the  following  conditioiis  only: 

1.  A  portion  of  it  must  have  been  aetually  used  for  that  pur- 
po^^e.  '  -        .    • 

2.  It  mnt;t  not  exceed  in  extent  one-fourth  of  au  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
%'aults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
merits. 

L.   18^7,   ch.   83,   i   1,   upa  part  of   »  2   (4   EUm.  Cija),   i^m'^. 

{   1390.  Hoi«'  exempt  burylnar  mrroiind  dei«lu:iinte«1. 

In  oj-der  to  designi^te  land,  to  ^)e  exempted  qs  prescribed  ip  the 
last  section,  q  notice,  containing  a  full  deseriptiou  «)f  the  land  to 
l)e  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
ackno\iiedgea  or  pn>ved,  and  certified,  in  like  inanuer  jis  a  dee<l 
to* be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  otllce  of  tlie  clerk  oi*  register  of  that  county,  in 
the  oro'per  book  for  recording  dee<ls,  at  least  three  days  before 
the  sale  o'f  the  land,  by  virtue  of  the  execution. 

I^.   1S47,   ch.    85,    tho  resMup   of   §   H.    nuiM. 

i    1.197.    (AmM,  188.1.]      HomeNtead;  i^^hen  exempted. 

Alot  of  land,  with  one  or  more  bnikiinga'-thereon.  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
den<^e,  by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  tlie  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issm'd 
upon  a    judgment;    recoveied    for    a    debt    c(»ntracted    after    the 
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thirtieth  day  of  April,  eighteen  bundrecl  and  fifty;  imleKS  the 
judKiiieut  was  rtHrovered  wholly  for  a  debt  or  debts,  coutraeted 
before  the  deBignation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non  payment  of  taxes  or  assessments. 
L.  1850,  cb.  260  (4  Edm.  632).  first  sontencc  of  f  1;  L.  1888.  ch.  156. 

$  mOR.  HoTir  exempt   homeiitead  defilfcnated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  subslance. 
that  it  is  designed  to  l)e  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as'  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and.stating  that  it  is  designed  to  be  so  held,  must  be  subscribt'd 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
'*  homestead  exemption  book." 

L.  18&0,  ch.  260  (4  Edm.  632),  part  of  f  2. 

§  1309.  Married  Troniajt'ii  homestead t  'when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  homestead  of  a  householder, 
having  a  family. 

Sec  S  1392,  ante. 

S  1400.   "When  exemption  to  continue  after  onrner'a  death. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  w^as  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  m.ijority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  <-ontinue,  except  as  otlierwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Edm.  032),  second  sentence  of  §  1,  am'd. 

g  1401.  Exemption;  'when  not  affected  by  temporary  ana- 
penaion  of  reaidence. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  for  a 
{teriod  not  exceeding  one  year,  which  t)ccur8  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premiHes. 

{  1402.  If  value  of  homentead  cxceedn  f  1,000,  lien  at- 
taphea  to  anrplmi. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  article,  is  not  void,  because  the  value  of  the  prop- 
erty, designated  as  ex^mpt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  proi>erty  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  ikkuinI 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  dirtn-t- 
ing  a  sale  of  the  property,  and  enforcing  his  lieu  upon  the 
surplus. 

S  1408.  Id. I  hour  prooeedH  to  be  mamhalled  ^vhen  prop- 
erty  la  Mold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  ot  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  ea<'h  person  in  the  proceeds,  shall  corre- 
spond, as  nearlj'  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prc^scribeil 
in  section  1398  of  this  act;  in  whi<*h  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  proiierty 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  ^rect  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 

$  1404.  [Am'd,  1894.]  Exemption  of  real  property;  lio^ 
canceled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  arknowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  eff^^ct  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  cl  an  execution  affecting 
the  property,  or  a  particular  part  thereof,  fully  described  in  the 
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notice.  Vho-  cancollfttioii  tnkos  oflToot  win'n  such  n  notlor^  5s  re- 
cordod,  as  proscribed  in  this  Article  for  recordiupYi  notice  to  ofTcct 
the  exemption  so  caneeted.  Anj*  other  release  or  waiver,  here- 
after executed,  or  au  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  himiestead.  or  a  private  or  family 
bnr5'ing-pronnd,  tillowrtl  by  llle  provt^ionfc  of  Ihw  heretofore  in 
force,  is  void;  provi<led,  however,  that  nothin^r  hev'pin  contained 
shall  be  so  c'onstrned  as  to  i^rev-'ent  the  huj^band  And  wife  from 
jointly  conveying  or  liiortgaRing  prAi)eity  so  exempt. 

b.   1S04,   cb.  '2(r2. 

§  1404a.  [Added,  IfNIO.]  ICjteifiii^tlonN  6r  oxlhlBlrA  nt  osc- 
liiblttonM. 

No  proc(*ss  of  attachment,  execution,  se(ln»'stratTon,  replevin, 
distress  <»r  any  khid  of  scizVire  shall  be  served  ov  Tcvi(»d  upfin 
articles,  poods.  Wares,  merchandise  or  iiropcrty  of  any  dcs<'rip- 
tlon  while  the  same  is  en  mute  to  or  fVom,  or  While  oft  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhlbSti«m 
hehl  under  the  auspices  or  sui)ervision  of  the  United  Stales, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  sn>>jc'ct  to  attAchmenV.  seizure,  levy  'or  sftlK  for  any  'cause 
whatever,  in  the  hands  of  the  authorities  of  such  exliiVution  or 
otherwise. 

AfT«I.'d  by  T..  IftOO,  oh.  (JS.  Porivatioii  —  I..  lAfiO.  eh.  ."jn.l.  |  i.  iScc  tiotft 
15  of  notes  ctt  boitd  of  Statutory  Con  sol  Ida  Hon  it  eAd  or  eodte. 
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AHTICLE   SBCONty. 

Ltea  of  an  execution  upon  personal  property;  levy  upon  and  soli 
of  pergonal  property,    HiglUs  of  indemnitors  of  sheriff. 

(fcc.  1406.  Personal  property   bouftd  by  executltrti. 

1406.  Order  of  preference  amonR  executions. 

1407.  Id.;    when    Hltacbments    also    are    iasued. 
1406.  Id.;    wbeu    Issued    from    court    not    of   record. 

1409.  Title  of  bona  flde   porcliasers  before  levy,   not  affected. 

1410.  Execution    may    he    levied    u[>on    current   ^ooey. 

1411.  Levy   upon   certain    evideiicis   of  debt. 

1412.  Interest   of    bailor   lu    fft.KKiB    pledg:ed    may    be   sold. 

1413.  When   pjirtners   may  aijily  for   release  of  property  levied  upon, 

1414.  IJTKlPrtakiT^K  to  l)e  given. 

1415.  Provision,  wlieie  a  wan  ant  of  attachment  haa  also  been  levied,  etc. 

1416.  Wben    the    undertaking    euurea    lo    otlier    Jud;;m«'nt    creditors. 

1417.  How  paittier'B  1ntri*'}^t   6r>ld;    Hcrhts.  .etc..   of  jmrchaser. 

1418.  Ctaltn   of  property   l)y  n   third  i>ersoii,  how   tried. 

1419.  PrQceodlD{(8,  U  claimant  ^ucceeda. 

1420.  Inquibltlon    not    to    preiucUi.u    clainiunt'a    right. 

1421.  In     action     a;;riin.>it     olliccr,     IndemnltovB     may   be    fttibstltuted   at 

defendants. 

1422.  Notice   of  application   and   proofs   thereupon. 

1423.  Terms  may  be   Imposed. 

1424.  When  Indemnity  i-elated  to  part  of  property. 

1426.  AppIToatInn  when  officer  is  joined  with  indemnitors. 

1426.  Effect    of    the    order. 

1427.  Officer   to   whom    indemnity   is   given,    required   to   give   notice  oi 

action. 

1428.  flale  of  personal  property:   how   made. 

1429.  Notices  of  sale  to  be  posted. 

i  1405.  Pemonal  pr6i>ek'tt5*  b'oiind  t>y  execntloti. 

Tho  goods  and  chatt(?ls  of  a  jiK^gment  debtor,  not  exempt,  by 
express  provision  of  law,  from  lev^  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  wliieh  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  otiicer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

2  tt.  8.  365,  S  IS  (2  i.um.  37!»,  am'd. 

)  14MMI.  Order  'of  prefprenc^e  inmong:  bxptcntlona. 

"^her'e  two  or  more  executions  against  property  are  issued, 
out  of  the.  same  or  diflTerent  courts  Of  record,  against  the  same 
judghient  debtor,  tne  one  first  aelivered,  to  an  officer,  lo  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered:  but  if  a  levy 
upon  and  sale  of  personal  property  has  beep  made,  by  virtue  of  the 
junior  executio^i,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  pi*operty  shall  ndt  dc  levied  upon  or  sold,  by 
virtue  of  tlie  letter.* 

Id.,   g  14.   am'd. 

\  14^7.  Id.;  trh^tt  attacfinieittfl  iilMO  arc  liiAticd. 

Where  there  are  one  or  more  executions,  an.d  one  or  more  war- 
rants of  nttacbmcnt,  against  the  property  of  the  same  person, 
the  rule  prescribed  vn  the  la«t  section  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 
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fendaot  in  the  warrauts  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 

2  R.   S.   305.   f   15.   am'd. 

I  1406.  Id.;  i^hen  Insned  from  coart  not  of  record. 

But  an  oxocution,  issued  out  of  a  court  not  of  record,  or  a 
«\-arrant  of  altnchmont,  granted  in  «u  action  ponding  in  a  court 
lot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  hag 
not  been  previously  levied. 

Id.,  iS  15,  Qtn'd. 

I    14O0.    Title    of    bona    flde    pnrohaNer*    before   leyry,    not 

The  title  to  personal  property,  acquired  before  the  actual  lf>vy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  afifoeted  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  f  17. 

S  1410.  [Am'd,  1877.]  ISxecatlon  may  be  levied  npon  cur- 
rent money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  llnited  States,  belongiiig  to 
the  judgment  debtor;  and  nuist  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  soil  it,  like  other  personal  proper*"y; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Substituted  for   2   B.   S.   366,   {    18. 

I  1411.  [Am'd,  1877.]  Levy  npon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
wns  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

1  R.  S.   366,   S  19,   am'd. 

I  1412.  Intercut  of  bailor  In  grooda  pledged  may  be  sold. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
pprformance  of  a  contract  or  agreement,  may  be  sold,  in  the 
hands  of  the  pledgee,  by  virtue  of  an  execution  againpt  property. 
Hie  purchaser  at  the  sale  acquires  all  the  right  andtnterest  of 
•  ho  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  t(»rnis  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possossion  thereof.  This  section 
'Iocs  not  apply  to  property,  of  whir-h  the  judgment  debtor  Is  nncon- 
iitionally  entitled  to  the  possession. 

Id.,  I  20.  am'd. 
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I  1418.  'When  partners  vckmy  apply  for  release  of  property 
levied  upon. 

Where  au  oiUcer  has  seized  personal  property  of  a  partnership, 
before  or  alter  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  virtue  of  au  execution  against  his 
individual  pruperty^  tixe  other  partners,  or  former  partners,  hav- 
ing an  iuterebt  iu  the  pioperty,  or  any  of  them,  may,  at  any  tkne 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  01  the  county,  where  the  seizure  was  made,  upon  an  aflB- 
davit,  showing  the  facts,  for  an  order,  directing  the  oflBcer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

I  1414.  Vndertakinar  to  be  srivea. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  au  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
duo  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  a» 
fixed  by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 
See  f  OM.  ante. 

I  141S.  Provlaion,  -where  a  -vrarrant  of  attaehmeat  liaa 
alMO  been  levied,  etc. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed  in  sections  69.3  and  604  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1410.  When  tlae  andertnk.lnir  ennreii  to  otber  Jadarment 
credltom. 

Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  us  ]>reKcribed  in  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  a«ide,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  Ix'uelit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  tlu'n  having  an  execution  in  the  hands 
of  the  same  oflicer,  or  of  another  ofhcer,  having  authority  to  levy 
upon  ihnt  interest,  as  if  it  hnd  been  given  to  obtain  a  release  from 
ii  jMMzure,  made  by  virtue  of  such  an  execution. 

I  1417.  HoTT  partaer'a  IntereMt  Hold;  rlarlntaf  etc.,  of  pur^ 
ehaaer. 

Where  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceedi 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
igainst  th«  property  of  the  same  judgment  debtor,  of  which  the 
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jndgrment  or  mortgage,  so  that  the  former  rdd<>em««  wlttiout 
payiLg  the  sum,  specified  in  the  latter'a  certificate  of  satisfactlou, 
the  latter  may,  without  executing  another  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
ta  redeem,  if  his  first  certificate  had  not  been  executed;  and  be 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  hira,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

%  14t^.  Sa1»iie4uent  reilemptionii  by  other  creditors. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed.  In  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  R.   S.  872.  §  66. 

\  1464.  \%'hen  creditor  mity  redeem  after  fifteen  HBoatb*. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  proscribed  in  the  last  four  sections,  may  re- 
deem from  any  otner  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.  1847.  cb.  410,  part  of  |  4.    ain'd. 

I  14IS6.  IVbeH  redemption  must  fee  made  nt  SAertlTS  ollloe. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriflTs  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy -sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  (i^<^^  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  rereive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  1  3.  remodplled.    See  5  T.  &  C.  140. 

1  14ff6.    OrUrlnnl    poreliiuier   may   redeosi,    vrlien    also   » 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  Is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   872.   S  B7  (2   Edm.   387). 

«  14IST.  CreHltor  m«:r  i«edee«&  n^alit  nndov  am#t]ior  |ddtf« 
■Kent   or  mortirnsre. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been   sold,  cannot  avail  himself  of  the  jadgment, 
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upon  which  the  execution  was  issued,  to  redeem  the  p]x>x^rt7i 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  at  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  hfm  to 
redeem,  he  may  avail  himself  thereof  for  that  pnrpoflre,  in  the 
•awe  maxuier  nod  on  the  same  terms,  as  any  oth^r  q^^itoc  • 

2  R.  S.  373.  S  68.  am'd. 

S  145a.  Be««m#Uon  Ibx  pcrspn  eatltlea  to  seAe^m  p«iff. 

Where  a  person,  who  has  an  absolute  tftle  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  propertr,  soM  by  f  Iftue  of  an  execution,  would  be  authoritted; 
by  this  article,  to  redeem  the  property.  If  his  title  of  lieti  ^«* 
tende<9  to  the  whole,  he  may  redeem,  from  a  patcbater,  tiie 
entire  property  sold,  or  from  a  prior  redeeming  ereditor,  the 
entire  property  redeemed  by  that  creditor;  exc^  that  if  hfs 
title  or  lien  extends  to  a  distinct  parcel  only  of  otxe  or  mone 
parts  of  the  property,  which  were  separately  sold,  be  can  rede<Hik; 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  |  1482.) 

SnlMtltate  for  2  B.  S.  372,  fS  B2  and  63;  extended  fn  Iti  appncatloA. 

f  1450.  Ii.edeaftpttOB  by  owners  of  andlTMed  shareM. 

Where  two  or  more  persons  own  undivided  shares,  as  jolat 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
vlrtne  of  an  execution,  or  In  a  diirtinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  pai*t  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  Is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  tinie  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.    S.   371.   i  48. 

I  1430.  Id. I  hy  creditors  Ixavinar  liens  on  nndiT^ided  sl&ares. 

Where  the  Jndgment  or  mortgage  of  a  ct^dftor,  entitled  to  re- 
deem, is  a  lien  upon  an  undivided  share,  speciiied  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
hy  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  reaeem,  from  a  priov  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  9  64,   am'd. 

f  1461.  RfirMt  to  redeeaa  not  aflected  br  affreamant* 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

f  1403ib  To  wbaia  money  paid  apon  vedamptloai. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effle«(?t 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  is 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

a  R.   B.  878,   part  of  8  B9. 


I  1468.  Certlllciite  of  natlsfactloii  required  to  eflect 
deniption  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  oaid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  sntisfiefl  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  n  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

f  1464.  IVhat  evidence  a  redeemlnip  Jadvmcnt  creditor 
mmit   fnrnlfili. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  oroi>- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  tile 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  file<l  or  delivered  must  be 
acknowledged  or  proved,  nnd  certified,  in  like  manner  as  a  (l«ed 
to  be  recorded,  or  the  ex.»pntiou  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  ns  prescribed  in  article  third  of  title  first  of 
chapter  elerenth  of  this  act,  in  which  case,  a  certified  cc^y  thereof 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  etatiog 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  B.  8.  878,  I  eo,  witb  am'ts. 
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I  1466.  Id.  I  as  to  mortsaffe  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop 
erty,  as  prescribed  in  this  article,  be  must,  when  he  redeems  tile 
in  the  county  clerk's  ottice,  or  deliver  tx>  the  sheriff,  the  foKc w!ag 
evidence  of  iiia  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  r*f;ht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  coud^/. 

2.  Each  assignment  of  the  mortgage,  which  is  noce>.rary  to 
establish  his  right,  acknowledged  or  proved,  and  certified,  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judguier  c,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  toe  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing trnly  the  sum  remaining  nupaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.  1836,  eta.  526.  }  2  (4  Eda.  024),   am'd. 

I  1466.  Id.  I  as  to  execafor  or  adntlalstrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  n  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  subd.  3,  extended. 

f  146T«  Ofllcers  to  keep  papers  open  to  iaspectlon;  When 
to  file  tbem. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  the  period  allowed  for  redemption,  to  the  in^ 
spection  of  all'bersons  interested.  He  must  have  all  those  papers 
At  the  sheriff's  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

I   1468.  IVhen  redemption  takes  elleet. 

A  redempti3n  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

f  1469.  Certillcate  to  be  iriT'en,  when  redemption  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  ie 
delivered,  for  tne  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  deliverina 
the  paper,  a  certificate,  stating  nil  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

U  1847,  cb.  410,  i  6  (4  Edm.  631).  nm'd. 

{  1470.  Certilleate  may  he  aelcno^prledved  and  recorded. 

Snch  a  certificate  may  be  acknowledged  or  proved,  and  certified 
In  like  manner  as  a  deed  to  be  recorded  in  tne  county  where  the 

asi 


r 
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property  is  sitnatetl.  The  rec'ordiiiK  thwcwf,  in  the  office  of  the 
clerk  or  register  of  that  couuty,  in  the  book  for  recording  deeds, 
has  the  mme  effect »  us  aguiuBt  subsequent  purchasers  and  ia- 
cumbrancors,  as  the  recording  of  a  cojiveyance. 

L.  1847,  ch.  410,  §  6,  am'd. 

1  1471.  [Am^d,  1886.]  When  and  by  whom  conTeyan«e  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *8ale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  mouths^  and,  in  that  case,  imoAediately 
after  the  oxpiiation  of  twenty-four  bottrs  from  the  last  redemp-* 
tion;  the  aheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  hare  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  tiie  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situ n tod,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  E.  S.  373.  I  62.  ara'd  to  accord  with  Ii.  1847,  ch.  410,  (  4;  U  1886, 
ch.  68T. 

I  1472.  To  whom  conveyance  to  be  execnted. 

If  any  part  ojl  the  property  remains  unredeemed  by  a  creditor 
it  must  be  convoyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  In 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
oT  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  convoyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835,  ch.  189,  part  of  |  1  (4  Edm.  622).  as  ttm'd  by  L.  1867.  ch.  116.  fi  1 
(7  Edm.   60). 

1  1478.  IVben  conveyance  made  to  exeoator  or  admin- 
Intratori  eCeet  thereof. 

M^hore  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  convoyed  must  be 
held,  in  trust  for  the  n^e  of  the  heirs  or  dovisoos  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whci'eof  h/Q  died  KC'ized.    . 

2  R.  S.  374,  H  63  and  64  <2  Edm.  S88)«  consoUdated. 

S  1474.  Assfflrnment  ninirt  be  aeknoi^vledired  and  filed. 

Before  an  assigiioo,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  presmbod  in  the  last  two  sections,  earh  assignment, 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  niannor  as  a  dood  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
offi.ce  of  the  clerk  of  that  county. 

\.    1836,    ch.    189.    I   2    (4    Edm.   023).    ftm'd. 

.->-    ■ . . , ..       ■ 

■  •  The  word   **  the  "  omlttrMl  In  enffrOBstng. 
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I  147^«  Un4l^r-»h«rlfC  or  ft«cc4MMior  t^  net,  If  slitMrlff  dte«« 

Where  a  sheriff  diesr,  is  remored  from  office,  or  becomes  other- 
wise disqualitied  to  act,  at  any  time  after  makiji§»  a  sale  of  real- 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
p«r«GVtiher<K>fj.nioF«b«  ied«««r()>  by  imyinjc  the  nc>eosimry  iHond", 
and  delivering  the  necessary  pat>er9y  to  hia  uuder-sheriif,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  pi*gperty,  not 
redeemed  by  the  jiidijuient  debtor,  his  heir,  dovUijc,  or  grantee. 
If  the  under-sheriff  also  dies,  Ss  removed  from  ollice,  or  tJecpmes 
otherwise  dipqualiiiod  to  act,  tiie  property  may  be  reilcouie(l,  by 
paying  the  neeOssary  money,  nnd  <!elJvering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  tlie  case  requires,  possesses  all  tlie 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  nnd  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  eacli  provi- 
sion of  law,  regulating  those  proce<»dings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is"  applicable  to  his  under-sheriff  or 
successor.  This  section  applies  vi'hcre  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

Substitute  for  2  R.  S.  S74,  §§  65,  60  and  07  (2  Edm.  3&S),  and  L.  1867,  ck. 
116,    i    1    (7   Edm.    00). 

I  1470.  MoncT  may  be  paid,  etc.,  to  under-alierlC,  ov 
deputy-sheriff,  frho  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

S  1477.  Application  of  this  article  to  sale  by  coroner,  ov 
person  apecially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1^62 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 
^  1.  Money,  required  to  be  paid,  or  a  jiaper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  re<lemi>tion,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  s;ile,  must  be  paid  to  the 
officer  who  made  the  sale:  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  ho  filed,  or  to  be  delivt^red  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  )>een  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county:  in  which  case,  the  money  may  be  paid  into  court,  by  pay 
iDg  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a^  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptSoij 
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one  thousand  dollars  to  tlie  party  iujured,  in  addition  to  th«  dasa- 
acea  which  the  Uittcr  sustaiua  thereby.  •> 

2  K.  8.  360.   i  37. 

I   1437.   Manner  of  condactinff  Milcb 

Where  real  property,  offered  for  sale  by  virtne  of  an  execution, 
consists  ot  two  or  tuore  known  lots,  tsa^ts,  or  parcels,  aaab  lot, 
tract,  or  parcel  must  be  separate^  exposed  for  saleu  If  a  person 
who  18  the  owner  of.  or  is  entitled  by  law  to  redeem,  a.  dtetinct 
parcel  of  the  property,  of  any  ot^er  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  bhall  be  exposed  for  aiUe, 
than  it  apoeurs  to  be  necessary  to  sell,  in  order  to  satisfy  tie 
execution.  ^ 

Id.,  S  88.  am'd.    8«»  4  T.  &  0.  681. 


9  t4SS.  Sh.e9iM  to  nui-kfr  d«p1lent«  «^«rtlflca«eM*  off  Mile* 

The  sheriff,  who  soils  reni  property,  by  rirtne  of  an  execu- 
tion, mu.-t  make  out,  stilwcrlbo.  anrl  arknmvhHijre  before  ap  office^ 
atTtlioriKed  to  tnke  the  noknow?fHl<?inent  of  n  deed,  duplicate  cer- 
tifieatep  of  the  snle,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  xvhea  the  sale 
was  mad^. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  ench  distinct  parcel  separately  sold. 
4i.  Thp  whoitt  couaidiaratiwi  laoneyipaid,  ' 

Id.,  I  42,  nm'd.  *     '  '  * 

I 

I  1439.  Certificate  ta  be  recorded*  eto« 

The  sheriff  must,  within  ten  dnys  after  the  sale,  file  onfr  of  th* 
dnplicate  certificates  in  the  office  of  the  derk  6f  the  cotinty,  and 
dciMfer  another  to  the  purchaser.  If  there  are  two  or  more 
parchasoTS,  a  certificate  must  be  delivefed  to  each.  The  clerk 
mnsft  immediBtely  record  the  certificate  itt  h  book,  k^ot  by  Irfm 
for  that  purpose,  atid  ninst  indesc  tfie  record,  to  the  name  of  the 
judgment  debtor.  His  foes  for  so  doing  must  be  paid  by  th^ 
sheriff,  ns  part  of  the  expenses  of  the  sale. 

•T»..  «  43;  and  T..   1<«7,   ch.  60,  5  1  (4  Edm.   634),   conBolidated. 

I  1440.  [AiuM,  1881.]  Title  to  r«^al  proiwrty  not  diTOHted 
before  deed* 

The  ripht  nod  title  of  tlie  judpmont  debtor,  or  of  a  person  hold^ 
inff  under  him,  or  doriving  title  throujfh  him,  to  real  property, 
sold  by  virtue  of  an  oxecufion.  !A  not  divested  by  the  sale,  until 
the  expiration  of  jjie  v^niodi  within  whiohiit  can  be  radeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  49«dL 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  tbe  sale,  the  j?rantee  in  the  deed  is.  deemed  to 
have  t»oen  vested  with  the  IcKal  estate,  froi^i  the.  time  of  the  aala. 
And  if  the  title  of  such  grautee  or  his  assigns  is  adjudged  tot 
any  reason  or  cause  wlintsoevcr  to  be  null  aud  void  la  any  action 
for  that  purpose  bronght.l>y  the  judgDiont  debtor  or  his  assigns, 
Buch  judgment  shall  have  no  force  or  eJToct  unless  within  twenty 
days  after  the  entry  of  such  .iudgment  the  plaintiff  shall  pay  to 
such  grantee  or  hia  fi«si0nn  iphe<.  smn  of  maney  which  was  'paid 
a^on  the  sale  with  interest  from  the  time  of  the  sale  as  prescriibed 
In  this  nrtieUs  including  the  c^sts  and.exDenaes  of  said  defaadaat 
ia  ^fi^ndiufi  .this  action  in  which  such  judgm^iit  waBxeooYerad*  ta 
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\e  'ttdjusted  by  a  ^tidge  of  the  co^rt  in  whi^h-  said  action  Is 
brought,  an^  iift  th«  ev«iit'<yf  plaintifif's  fail  are  to  pay  such  pur- 
chase-money and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  typid .  an  <M?IWS^^  ^^  been .  taken 
therefrom  wbich  is  now  pending,  and  such  judgment  Khali  .be 
(tffirmed  on  final  appeal,  the  satne  shall  have  no  force  of  effect 
onless  within  tWenty  days  aftor  the  entry  of  judgment  or  affirm- 
ance, the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
«tmi  of  money  which  was  paid  upon  the  sale,  with  interest  as 
afbresaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  ft.  B.  37$,  i  01  (2  ^m.  38Y),  aip*d.  K  18ftl»  cb.  QSl. 

I  1441.  RUrlita  of  bolder  of  the  property  durluc  Inter- 
mediate period. 

The  person  en  titled*  to 'tlic  possession  x)f  reril  property,  sold  by 
^rtde  <^  an  «<x«cntlott,  as  prescribed  In  the  last  section,  may. 
during  the  pM'iod  therain  specified,  tise  and  enjoy  the  same  as 
follows,  witnovt  being  chargeable  with  oommitting  waste: 
'"  '1\  He  nay  use  and  enjoy  it  in  Hke  manner*  and  for  the  like 
Itttvposet,  as  It  was  used  and  enjoyed  before  the  sale,  doing  no 
pennaiwtft  injury  totlie  freehold. 

2.  He  m«y  make  necessRiT  repairs  to  a  building,  or  other  erec- 
tion thereupon.'  Bnti  tbis  Bubdivieion  does  not  permit  an  altera* 
tion  in  the  form  -or  structure  of  tho  building  or  other  erection. 

3.  He  may  use  and  impvove  the  land,  in  the  ordinary  coixrse  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  Bub  may  apply  jjiny  wood  or  timber  on  the  land  to  the  noces- 
saftr  repamlion  6f  k  rente, '  btiflflhig,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  ocqupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in  his  household. 

8  R.  S.  8S6,   9  22  (2  Bflm.  847). 

I  1442.  Order  to  prevent  ivaste;  vrhen  and  ho^r  applied 

for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  ot  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing- waste  tbarenposi,  the  »8uproiiMf  court,  or  any  juftice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  m  \Thich  the  proi)erty,  or  any  part  thereof,  is  situated, 
may,  up^n  the  api)Ucation  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  ^lotice,  an  order,  restraining  the  wrong-doer  from 
committing. wast^  upun  tlio  property. 

Id.,    fil   23   ftnd    24,    consolidated.    . ,  , 

I  1448.  Prooeedlnpcn  to  pnnlfili  Tlolntlon  of  the   order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation ' t*i(rw?>f,  after  tlw  wervie^  np#m  him  of  the 
Ofdcnr/Wttii  a  <^apy  «of  tiie  affidavit  upon  whicli  it  wa4|  granted,  the 
tomt  or  jUdge^  upon  proof,  by  aHi^^avit,  of  the  facts,  u>ay  grant  an 

a4(> 
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order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
Kpeci^ed,  why  be  should  not  be  punished  for  a  contempt. 

2  B.  B.  Sae,  }S  25  and  26. 

1  1444.  Mode  and  e^Ktuitt  of  pnnlahnient. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  person,  required  to  show  cause,  has  violated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  yiolation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 
Id.,  11  27  and  28,  con^lidated. 

S  1445.  Ho'Vf  "Vf arranti  etc.,  superseded* 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approTed,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentatiTe,  may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  exp^ises  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  i  29.  am'd. 

S  1446.  When  and  tkoyw  real  property  sold  may  be  re* 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  B.  S.  370.  §  45  (2  Edm.  884),  am'd.    See  5  T.  A  C.  140. 

S  1447.  Bt  fvhoin  iineli  redemption  ntay  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  snle,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  nny  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

Id..   S  46. 

}  1448.  Svch  redemption  avoids  the  sale. 

TTpon  payment  being  mnde,  by  a  person  entitled  to  redeem 
real  property,  as  y  ascribed  in  the  last  two  sections,  the  sale  of 
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the  property  i-«r]eemeU,  and  the  certiticutes  of  the  sale,  aa  far  aa 
they  relate  thereto,  become  nail  and  void. 

2  &.   S.   370»   9  48,  am'd. 

1 .1448.  WbeA  creditor  may  redeeo^. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains* 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it,  as  prescribed  in  the  Inst 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  In  the  following  sections 
of  this  article. 

Id.,  i  BO,  remodelled. 

I  1450.  "WliBt  fivin  to  be  p«td,  etc,  ^prlieni  creditor  re« 
deems. 

In  a  ease  specified  in  the  last  section,  a  creditor,  having  in  bis 
own  name,  or  as  executor,  administrator,  a8sii,*-ee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whic'.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satiafactioo,  as  prescribed  in  section  1463  of  this 
act. 

Id..  I  51,  as  am'd  by  L.  1847,  eh.  410.  U  1  and  2  (4  Edm.  630,  681). 

I  1451.  Redemption  1>7  another  creditor  from  a  redeem* 
%mg  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  aa  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administxator,  or  rssignee,  tlj  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  cn^ditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id  ,  S  66,  am'd. 

I  146S«  1d«i  vrboa  seoead  rodeemlnflp  creditor  baa  tb« 
prior  Ilea. 

Where  the  Hen  of  the  second  redeeming  creditor's  judgment 
er  mortgage,  is  prior   to   that   of  the  first   redeeming   creditor's 
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lndgment  or  mortgage,  so  that  the  former  redeem*,  without 
payicg  the  sum,  specified  in  the  latter's  certificate  of  satisf action, 
the  latter  may,  without  executing  another  certificate  of  satta- 
faction,  again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
ta  redeem,  if  his  first  certificate  had  not  been  executed;  and  be 
haa  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  turn,  as  if  his  fiirst  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

S  1453.  Subseqnent  redemptions  by  other  or  edit  ore. 

A  third  or  other  creditor,  who  might  have  redeemed,  aa  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.   S.  872.  9  66. 

(  1464.  When  creditor  may  redeem  after  flfteen  moMtlaa* 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem  from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty -four  hours  after  the  last  previous  redemption. 

h.  1847.  cb.  410.  part  of  |  4.    am'd. 

I  1456.  IVbeH  redemption  nknat  be  made  at  aaerllTli  oflloe. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriflPs  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  t^demption  can  be  made,  during  the  time  when  the 
sheriff's  office  Is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sherifTs  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  S  3.  remodelled.    Sec  5  T.  &  C.  140. 

1  14S6.  Ortffflnal  pnrekaaer  may  redeem,  frhen  also  a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article.  Is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeemiug  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem* 
ing  creditor. 

2  R.  S.   372,   S  67  (2   Edm.   387). 

I  14tST.  Crelrff or  may  redee^ii  Atfaln  vader  aad€be»  J«d0- 
■lent   or  ntortgraKe. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  hsa  been  sold,  cannot  avail  himself  of  the  JndgiDent« 
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\&poia  which  the  execution  was  issued,  to  redeem  the  property; 
zftor»  except  as  otherwise  specially  prescribed  in  this  article,  can 
a.  creditor,  who  has  once  rede^mody  avail  himseU  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
m%m9  oiauner  and  on  the  same  terms,  as  any  other  cr^ditoc  • 

2  R.  8.  373.  S  68.  am'd. 

S  ](4II&  B«A«m#tlon  ky  pcrapn  eatltlod  to  »e4«eiii  p«lff. 

Where  a  person,  who  has  an  absolute  tftle  to,  or  a  judi^ent 
or  mortfrag^,  which  Is  a  lien  upon,  a  distinct  parcel  only  of  th« 
real  property,  sold  by  f  Irtue  of  an  execution,  would  be  authorhied} 
by  this  article,  to  redeem  the  property,  If  bis  tfM^  of  lieo  'ex* 
tended  to  the  whole,  he  may  redeem,  from  a  putchaser,  the 
entire  proi)erty  sold,  or  from  a  prior  redeeming  creditor,  th^ 
entire  property  redeemed  by  that  creditor;  except  that  If  Ma 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  mot^ 
parts  of  the  property,  which  were  separately  sold,  he  can  red^^l 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
In  which  his  distinct  parcel  is  included.  (See  |  1482.) 

flnbstltute  for  2  B.  S.  372,  i§  B2  and  63;  extended  In  Iti  appltcation. - 

f  1450.  RedeaftpttOB  by  o'Vfners  of  vndlvlded  ■liaf'ea. 

Where  two  or  more  persons  own  undivided  shares,  as  jolat 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  be^n  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act» 
the  share  or  interest,  belonging  to  him.  by  paying  a  part  of  th« 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.   8.   871,   i  4B. 

I  1430.  Id.|  by  creditors  bavinar  llena  on  nndlvlded  al&area. 

Where  the  Judgment  or  mortgage  of  a  credftor,  entitled  to  re- 
deem, is  a  lien  uoon  an  undivided  share,  specified  In  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  reaeem,  from  a  priov  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  9  M,  am'd. 

f  1461.  Rfffkt  to  rcdeeaa  aot  afleoted  by  avreomoat. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem* 
ing  creditor,  cannot,  by  his  agreement  or  other  act,  in  any  m&nnet 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

f  t4nsk  To  Wbon  money  paid  npon  ved«mptloa. 

The  money  required  to  be  paid  by  a  creditor,  In  order  to  efPefct 
a  redemption  of  real  property,  as  prescribed  in  this  article,  mtty 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  is 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

2  R.   S.  873,   part  of  8  B9. 

I  1468.  Certificate  of  •atisfactton  required  to  effect  re- 
deBiption  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  oertitied,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  oaid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  oflice,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  mutit  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  tlie  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certiiScate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

f  1464.  "What  evidence  a  redeemlnip  Jadvment  creditor 
miint   fnraiali. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prou- 
erty.  as  prescribed  in  this  article,  he  must,  when  he  redeems,  tile 
in  tne  county  clerk's  office,  or  dehver  to  the  sheriff,  as  the  ease 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  aa  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  as  prc^scribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  C(^y  thereof 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

3  B.  8.  878.  I  60,  with  am'ts. 

350 


c.  18,  t.  2,  a.  8  REDEMPTION.  %%  1465-70 

1 1466.  Id.  I  a«  to  mortsaire  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop 
erty,  as  prescribed  in  this  article,  be  must,  when  he  redeems  tile 
in  the  county  clerk's  otlice,  or  deliver  to  the  sberiflF,  the  folicw^g 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  r'.f;tt  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  coud^/. 

2.  Each  assignment  of  the  mortgage,  which  is  neco^rary  to 
eetablish  his  right,  acknowledged  or  proved,  and  certifiefl,  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgu)er  <:,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  toe  record 
muat  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

li.  183«,  eh.  B26.  }  2  (4  Edm.  624),   am'd. 

I  1466.  Id.  I  a*  to  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  lost  two  sections,  if  the 
person,  propdsiug  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  rabd.  3.  extended. 

1.1467.  Ofllcers  to  Iceep  papers  open  to  inspection  i  fvliea 
to  file  tbem. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able tim^s  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
!\t  the  sheriff's  ofiice,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling:  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  omce» 
within  three  days  after  the  execution  of  the  deed. 

I   1468.  IVlten  redemption  takes  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  1469.  Certlllcate  to  be  grlT-en,  ^prhen  redemption  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  ie 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  deliverina 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

L.  2847,  cb.  410.  i  S  (4  Edm.  631),  nm'd. 

{  1470.  Certilleate  may  be  ackno^prledved  and  recorded. 

Snch  a  certificate  may  be  acknowledged  or  proved,  and  certified 
In  like  manner  as  a  deed  to  be  recorded  in  tne  county  where  th( 
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property  is  Hituatod.  The  recording  tlioi'eof,  in  the  efflce  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  fiaiiie  effect,  as  agraiust  subsequent  purchasers  and  in- 
cumbrancers, as  tiie  recording  of  a  conveyance. 

L.  1847,  ch.  410,  §  6,  am'd. 

1  1471.  [Aiii*dy  1880.]  When  and  by  whoivi  conTeyance  to 
1»«  execnted. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  mouths,  and,  in  that  case,  imoAediately 
after  the  oxpiiation  of  twenty-four  hours  from  the  last  redeiDi»-i 
tion;  the  aheriff,  who  made  the  sale,  must  exeemte  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  haye  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  deyisee,  or  afl- 
signee.  The  deed  conveys  to  the  grantee  therein  the  right,  tjtle, 
and  interest,  which  were  sold  by  the  sheriflf.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  S.  373,  ft  62,  om'd  to  accord  with  I^.  1847,  ch.  410,  ft  4;  U  1886, 
ch.  637. 

1  1472.  To  "wlioui  conveyance  to  be  executed. 

If  any  part  ox  the  property  remains  unredeemed  by  a  creditor 
it  must  be  convoyed,  by  the  sheriff,  to  the  purchaser  upon  th^ 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  In 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
OT  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  convoyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  haj3  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1836,  ch.  189,  part  of  §  1  (4  Edm.  622),  as  am'd  by  L.  1S67.  ch.  119.  |  1 
(7  Edm.   60). 

ft  1478.  When  con-reyance  made  to  exeontor  or  admin- 
Ifitrator)  effect  tliereof, 

AVhore  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sherifl:  mUHt  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  convoyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  doviseos  of  the  decedent, 
subject  to  tlie  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  hind,  whereof  he  died  siiize^.    • 

2  R.  S.  374,   Si  63  and  64  (2  Edm.  388),  coo8oUdated. 

ft  1474.  Amiffrnment  niniit  be  acknoivledsred  and  Hied. 

Before  an  nssignoo,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prosoribod  in  the  last  two  sections,  each  assignment, 
under  which  the  dood  is  claimed,  must  be  aclvnowledge<l  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  Ih  the 
office  of  the  clerk  of  that  county. 

\,    1886,    ch.    18»,    ft   2    (4    Edm.   623),    am'd. 

'  •  The  word   *•  the  •'  omitted  In  enffrosslDg. 
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I  I.4T54  Viul^r-AlM^irilK  oir  ««cc0wior  t^  ae<»  ff  slievllC  Aie«« 

Where  a  sheriff  die»,  is  temored  from  office,  or  becomes  other^ 
wise  disqualitied  to  act,  at  any  time  after  making  a  sale  ot  r»at. 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
imr«clr-ih«'<K>fj.ittOF'he  iteal«e«eds  by  paying  the  iieceBtHiry  nioftel^, 
and  delivering  the  necess^rji;  papers,  to  his  under-sheriff,  wiio  piust 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  oflice,  or  becpmes 
otherwise  disqualitied  to  act,  the  property  may  be  rcilcomea,  by 
paying  the  necessary  money,  and  delivering  the  uecesnary  papers. 
to  the  sheriff's  successor  in  office,  who  must  also  execute  ana 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
slieriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is"  ap{)licable  to  his  under-sheriff  or 
successor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

Substitute  for  2  R.  S.  874,  f§  65,  66  and  67  (2  Edm.  3&S),  and  L.  1867,  ck. 
116,    i   1    (7   Edm.   60). 

I  1476.  Money  mar  1>e  pai«l,  etc.,  to  nnder-alieriC,  ov 
deputy-sheriff,  ivho  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

I  1477.  Application  of  thin  article  to  sale  by  coroner,  oy 
person  specially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  r(»deem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  d(  livered  to^  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  ))een  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
€»onty;  in  which  case,  the  money  may  be  paid  into  court,  by  pay 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sl-eriff,  after  a  sale  by  the  latter 

2.  The  provisions  of  section  1455  of  this  act.  apply  to  a,  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  Bold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptioiy 
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maj  be  effected,  as  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
jiale,  has  expired. 

I  1478*.  Id.  I  ^rhere  coroner  or  person  appointed  dies,  ete. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
I>er8on  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  removed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  lon^rer  in  office,  the  court 
must,  up'm  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  person   to  execute  the  deed  accordingly* 
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ARTICIiB  FOURTH. 

Bemediegfcr  faUure  of  title  to  real  property  sold,  and  to  mfOrm 

contribution, 

8ec.  1479.  When  ericted  purchaser  maj  recover  porcbaM-mon^j. 

1480.  Remedy  of  Judgment   creditor   thereupon. 

1481.  OontributioD   between    owners  •of   real   property. 

1482.  Id.;  when  part  owner  redeems. 
1488*  Order  of   contribatioa. 

1464.  Contribution,   how  enforced  by  means  of  original  jodgment. 
148(.  Requisites   to    preserve    the   lien. 
1486.  Entry    upon    the   docket. 


1  1479*  IVlLm  evicted  purchaser  aaay  reaaver  p«relkiiM«« 
momer* 

The  purchaser  of  r(»a I  property,  soM  by  virtue  Of  an  execution, 
his  heir,  derisee,  Kt*Anteo,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  conse<inent'e.  either: 

1.  Of  ahy   irregularity    in   the   proceedings    concerning   the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact. 

2  R.   S.   375,   9   68   (2   Edm.   380),   remodelled. 

I  1480,  Remedy  of  iadsinent  creditor  thereupon* 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  snbdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  madet  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee^  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
Doay  accordingly  hove  a  further  execution  upon  that  judirment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 
Id.,  I  09.  am*d. 

I  1481.'Cotttrl1»ntlon  betfveem  ovmera  of  roal  proipertr* 

Where  the  real  pioperty  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
execoior  or  administrator,  may  maintain  an  action,  to  compel 
a  jufft  and  equal  contribution  by  all  the  persons,  whose  real 
propertv  ought  to  contribute  as  prescribed  )n  the  next  section 
but  one. 

Id.,  I  70,  am'd. 

I  14S8.  Id.  I  vrlten  part  ovracsr  rcdtwis* 

Wher^  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
having  aiy. absolute  title-  to  a  distinct  parcel  of  real  property, 
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sold  by  virtue  of  an  eKecution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  tbei'eof 
#^para.tely  sold*  which  include  bis  proper^;  he  mar,  an  hkm 
mantier,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  R.  8.  375,  f  72,  am'd. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions,' the  real  property  Is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  di^erent  undivided  shares  or  distinct  parcels, 
whtch  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

Z  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  conunencing  with  the  portion  sold  under 
the  }Rat  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  paroeUi, 
fiome  of  which. have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  exeoutioos; 
they  are  respectively  liable  in  succession,  according  to  t^e  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 
Id.,  I  71,  am'd. 

f  1484.  Contrlbntton,  bow  enforced  by  means  of  ortflEin*.! 
jndflrment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  T)rought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  Hen  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  8  72.  am'd. 

I  1485.  Requisites  to  preserve  tbe  lien. 

.The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  .oflSce  of  the 
county  where  the  real  property  ;s  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  bis 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clovk  to  make  the  entries  specified  in  the 
next  section.  But  Hie  lion  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  9  73.  «m'd. 

f  1486.  Entry  npMi  tlfe  doolcoi* 

On  fillBS  the  afiidavit  and  notice,  the  clerk  mttst  make«  upon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Where 
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it  is  desired  to  preserve  the  hon,  npon  property  situated 
or  more  counties,  a  similar  nffidavit  and  notice  must  be  fii 
and  a  similar  entry  iVi&de.bx  iJbu9-e^fI^f.<oX  «ach  ODuntj. 
a  B.  S.  376,  f  74,  am*d. 
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1487-90  EXECUTION  AGAINST  c.  18,  t.  8 

TITLE  m. 
Execution  agrainst  the  penon. 

Bee.  1487.  In  what  cases  execntlon  maj  be  lasued  asalnat  the  peraoa. 

1488.  Id.;   against   a   woman. 

1489.  When    execution    against    property    most   be    first   issued. 

1490.  Simultaneous  executions  not  allowed  against  property  and  person, 

1491.  Id.;  when  debtor  has  been  taken. 

1492.  New  execution  may  Issue  after  escape. 

1493.  Id.;    when   debtor  dies  charged   In   execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

1495.  Mew  execution  not  to  be  enforced  against  real  property  sold,  etc 

I  1487.  In  'wha.t  ca.»es  execution  mny  be  ts»ned  a.9a.tnst 
the  person. 

Where  a  judgment  can  bo  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  foUowinir 
cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.]  In  any  other  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed'  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Co.  Proc.,  first  two  sentences  of  {  288. 

I  1488.  [Am'd>  1879.]    Id.)  affnlnst  a  ^romnn. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  &  C,  Addenda,  10. 

I  1480.  \%'lieit  execution  naralnst  property  nanst  be  flrat 
Issned* 

Unless  the  judgment  debtor  is  aotunlly  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  bis  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Oo.   Proc.,   part  of  fi   288.   am'd. 

B  1490.  Stn&nltaneoaH  executions  not  nllonved  afrnlnst 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unreturned;  and 
an   execution    against   his   property   cannot   be   issued,    wlthont 
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leave  of  the  court,  while  an  execution  against  his  person,  issued 
in  the  same  action,  remains  unreturned. 
a  B.   8.  864,   B  «  U  Bdm.  AT). 

I  1481.  Id.  I  vrhen.  debtor  hfis  beem  taken. 

Where   a  judgment  debtor  has   been   taken,   and   remains  la 

custody,  by  virtue  of  an  execution  against  his  person,  another 

execution  cannot  be  issued,  in  the  same  action,  against  his  per* 

son  or  his  property,  except  in  a  case  specially  prescribed  by  law* 

M.,  f  7. 


i  1482.  Nevr  exeeutlon  miiT  law*  after  escape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
Tirtue  of  an  execution  against  his  person,  be  may  be  retaken, 
by  Tirtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

M.,  I  8. 

1  1408.  Id.  I  when  debtor  dies  charged  In  exeeutlon* 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  nuiy  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  B.  B.  868.  I  88  (2  Skim.  381).    BectiooB  28  and  80  sre  in  |  1486.  post. 
flee  H  1880,  1381,   ante. 

I  1484.  Id.{  when  creditor  eharirei;  debtor  after  thirty 
days. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  most  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  18B7.  ch.  427,  9  1,  amending  2  R.  8.  34,  9  17  (2  Bdm.  84). 

I  1485.  Kew  exeentlon  not  to   be   enforced  avalnst  real 

yroyortr  aoldt   ete* 

A  new  execution  against  property,  issued  in  a  case  specified 

In  the  last  two  sections,  cannot  be  enforced  against  an  interest 

in  real  property,  including  a  chattel  real,  which  was  purchased 

in  good  fafih,  from  the  judgment  debtor,  after  the  recovery  of 

the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 

Tirtue  of  an  execution,  issued  upon  a  previous  or  subsequent 

Jndgmcnta 

:iR8 
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CHAPTER  XIV. 

Special  Provisions  'R6£:t!lating  Attfons  reUtiiQig:  to 

Property, 

TITLE    I.^AflttoMBelatiBgtoBe»lPM9ertr 
TITLI II.— Actions  BeUtlaf  to  Chatteli. 

TITIiB  I. 

ActioiLB  relating  to  real  propertji- 

Article  1.  Action  to  recorer  real  property. 
2.  Action  for  partition. 
8.  ActJon  for  dower. 

4.  Action  to  foroclope  a  mortgrage.  ••.... 

6.  Action  to  conii)el  the  determination  of  a  claim  to  real  pcoj^rty. 
6.  Action  for  waste. 
7*  AotWn  for  a  /lulsaoco*  >         .  . 

8,  Other    actions    relating    to    real    property.  '   '     •     '       '  '■*  '   3 

9.  Protlslooa  applicable  to  two  or  nonro'cf- tko  iMt^na- >PO«tSoA  ^ 
thla    Utlt. 

161  Bvldeneo    In    action*   or   proooediAKs    InTolviof    «,    title    %o   rft«! 


n. 


property. 


articlie:  first. 


Action  to  recover  real  property, 

■'        •  '  »     •  •     •       II      •  /  ;      I  ■ 

Boo    U06.  Plaintiff  may  recover  damaf?es  with  the  land. 
1487.  Rents   and    profits   to   he   Included   In   damages. 
14M.  ltortgHgc*e    cannot,  malota&o    ««tloiu  V 

1480.  Action'  cannot   bo,  nuiVatalned  for  d^wer. 
1600.  Separate    action    b.t    Joint   tenant    or    tennnt   In    conltfion. 
1501.  Gruutcc  of  lands  hcl^  adterscly  "may  mafntAln  Mtlon.  • 

1602.  .Vjralnst  wh'Oto  action  to  bettrougbt.  •,     ••       , 

I60a.  Who  may   be  joined  a»  defendauts.  ■ 
1604.  WhcQ    HCtlon  inaj  be   hruugbt  for  qon-paymebt  of  rent. 
.   1606.  Id.;   wbc-Q   right  of  re-entry   Is  reseryed  for  want   of  dlMtrot^. 

1506.  Action  agnlnHt   tenant:  when  prriceedlnfrs  to  be  Stayed. 

1507.  M.;   amoiiht  of  rent  In  airear  to  bei  stated  km  JtKlgmoat.       ... 

1508.  1500.    Id.:  whoa  }xw«f9slon  to  bo  reotorod  to  defendaniu 
IBIO.  Id.;   use   of   property,    wh«ui   set   off   ngalnet    rent. 
1611.  I'roperty  claimed  In  action:  bow  dcacrfbcd  in  complaint. 
1512.  Motion  for  plaintiff's  attorney  to  prodiioo  bio  aatkority. 

1613.  Order   thereui>on.  ...  ,  '    ,  , 

1514.  Kvldenco  of  authority. 

1516.  When    ouster    to    be    provM. 

16i6.  Rule  wUeu   there  ore  dlBtloct  occupautB. 

1517.  The    luBt    scotidn"    (plfllltlwf.  •       •        •    •  ••  :    ^ 

1518.  When    plaintiff    may    recover   jigainst    ooo    defoptUot,    milUop^  ,tp 

rWchts    of    others.  ^^  ^    ^^ 

1510.  Verdict,    etc..    to    state   URtur^  ,of  p1aiimfr*i   eal»te.> 
1520.  Rxpiretlon  of  plalnttH's  title  before  trial.  .    •    n 

1R21.  Abatomeiit   of    action.  . 

1682.  Aotlon   to  be  divideil,    when   different  persons  -«acc^«d  tb ,  VtWir^fat 

parrels.  '      '  .        - 

152S.  Id.:   wh^n  different  persons  ouccced  i*  real-  prsportF-oml  (M  MHli 

and    profits.  .t  •  •  ii> 

1B24.  Effect  of  judgment   rendered  after  'trlsl   of  issno  of  f%ct. 
1525.  [Repealed.!  .        ,         . 

1528.  Effect  of  judgment    by    defflult.    etc. 
1527.   [Ilepeal.il.  1 

1.VJ8.  [ReiM'al»«l.|  ,    , 

1529.  KlTiM't  (in  i.os>essi«»n  of  vacating  judgment. 
ir.:m.  lUeiM  abd.  I  .  .  ,  ,  * 
1531.  Damuge«    rucuveiuble;  Het  off    by    defendant, 

:i<jo 
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In  an  action  to  recover  real  in-6)>c*rty,  ot-  the  possession  thereof,' 

ih^  t>la»ntiff  may  demand  in  his  ocinplaint,  and  iu  a  pfoper  case 

pec-orer,  damages  for  withholditog  the  property. 

Tfew  fn  forzD.    S««  Co.  CIt.  J^roc,  (  484,  flnbd.  6;  CO.  Proc.,  |  167. 'Mbd.  Ik 
9m  i  484.  BiM.  fi. 

^  MVTm  R>emim  «>uft  »roflt»  t0  be  included  i«  d<i>n^<ige«.   . 

Tiios»  dftHMgiwiDeiiid^  tb«  nnts  aind  profits  or  Hm  value  of  thd 
use  and  occupation  of  the  propeftj,  wdcM  ofthter  caa  legally  b^ 
recovered  by  the  plaiutifl. 

Annnlllni^  the  law  as  settled  in  57  N.  Y.  151;  2  R.  S.  310,  |S  43,  44 
and  45  (2  Edm.  21^    9m  ^  IftSU,  ««bU.  .  .    .     i„    .-    . 


1  149&  Wiartwsme  c»aaot  «|jiii&t«in  a«tfloa« 

A  mortgagee,  or  life  assignee  or  other  representative,  cannot 
maintain  each  aa  aetion,  to  recover  the  mortgaged  premises. 

2  ft.  8.  812,    I  57  (^  ^m.  321). 


I  1499.  lAm^d,  1898.]  Aetfon  cannot  »e  mnmtatn*d  im^ 
dower. 

Such  an  action  cajft  u^t  .^ij,  W\ji4auie.^  ii?  a  case  wh^re  an  ac; 
tion  for  dower  may  be  maintainea,  as  pfescribea  m  article  tnira 

of  this  title;  or  ^  . '- ,      » 

2.  Where  tti  any  ctty  the  teal  property  coTiRifit^f  a  **tlp  of  law! 
not  excoedinc:  six  incneg  in  xsMth  itt>^ii  whir-h  there  stands  th* 
exterior  wall  of  a  bmfdln^  erected' vartly  npofi  said  strip  and 
partly  upon  the  adjoining  lot,  and 'a'  huildtne  hawlM>en  eVected 
upon  land  of  the  plaintiff  abutting  on  the  Raid  wall,  imless  said 
action  be  comDitniced  within  oue^rear  after  the  completion  of  the 
erection  ^rsdch' N^aflOT  within  one  yoaf  ftttrt-  t}t&  ffrsf  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  ma^ 
be  maintained.  If  commeiwed  within  the  fuMAer  periwl  of  one 
year,  for  the  reooyery  of- damages  by  reasoii  of  the  erectwn  of 
such  wall,  and  upon  tlie  satisfaction,  of  thfe  judgment  for  aut>ti 
damages  th(^  title  of  the  plaintiff  to.f5aich  slrip  of  land  BhaU  therebjt 
he  tran»ft»?red  to  and  vest  In  the  drfepdant.*  If  neither  an  actioa 
of  ejectment  »or  ao  action  for  theirecovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor^  the  person  in  pospes- 
sion  of  such  lands  shall  be  deemed  to  have  an  oasement  m  said 
*ti4p  of  land  w>  fcfoff  a^  the  soid-'Wi**  pnr<il?r  eoreeted  therreon  «haH 
stand,  and  no  longer,  and  in  case  of  the  destruction  of  suthi  wall 
the  owner  of. ^uch. strip  i^ball  have  the  same  right  to  take  or  re- 
cover the  possession  thereof  as  js  sucli  wall  had  never  ezist^o. 
is*  I  lili  Mstt  IV 1809*  ^b.  IHt  bl  elUot  9€f>t.  !•  imt. 

f    154>0*    Sepnvnt^   .Action    by    J<4nt    tenant   nr    tenant   ti| 

Wher^two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  us  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  n\ry  malnt.'iiii  such  an  acti»i*i,  to  recover  his  or  their  tin- 
<!rv!ded  shares  it  the  property,  in  any  case  where  such  ftn  action 
might  be  maintained  by  alL 

S  150l.  [Am*lty  18820  Grbntee  of  lands  held  adverseny 
may  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
devisee,  in  the  name  of  the  grantoV,  or  liis  heir,  where  the  convey- 
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ance,  nnder  which  he  claims,  fi  Toid  b^ausc  tbe  propeny  con- 
yeyed  was  held  adyersely  to  the  grantor.  The  plaintiff  must  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act»  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dred and  forty-seyen  of  this  act, 

Co.  Proc..  f  111;  1  R.  S.  789,  S  147  (1  Bdm.  «90). 

S  1S02.  Avatnst  ^rhom  acttoA  t*  b«  brouvltt. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   S.  804,   f  4  (2  Edm.  812). 

I  1603.  WIko  may  be  Joined  as  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord^  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

8«e  Co.  Proc.,  fi|  118  and  1500. 

1  1604,   'When  action  may  be  bronffht   for  non-payment 

of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.  S.  605.  f  80  (2  Edm.  621). 

f  1S05.  Id.  I  ^vben  rlarbt  of  re-entry  Is  reoerrod  for  want 
of  distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  «can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  184G.  ch.  274.  f  3  (4  Bdm.  43S).  am'd. 

-      3U2 
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S  1506.  Action  ayatnst  tenant,  ^rhen  proeeedlnir*  to  be 
stayed. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amendliis  2  B.  8.  oeS,  |  32  (2  Edm.  621). 

I  ISOT.  Id. I  anftofint  of  rent  tn  arrear  to  be  stated  In 
Jndarnient. 

In  such  an  action,  a  rerdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  be 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  eithet 
case,  it  must  be  stated  in  the  judgment. 

1  1508.  Id.  I  wlien  possession  to  be  restored  to  defendant. 

At  any  time  within  six  months  after  possession  of  the  property, 
jiwarded  to  the  piamtitt  in  such  an  action,  has  been  delivered  to 
him  by  virtue  of  an  execuiioa  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
haterest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  S.  606.  I  38  (2  Edm.  621). 

% 

1  1609.  TU9  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
mast  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according^  to  the  terms  ol 
the  onginal  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

2  R.  8.  606,  §9  36  aod  86  (2  Edm.  622). 

§  1610.  Id.  I  nse  of  property,  -wben  set  off  affnlnst  rent. 

If  possession  of  the  prooerty  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  "execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 

Id.,  i  88. 
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1  1511.  Property  claimed  i»  aetioMi  liow  4.e«eribed  In 
complaint. 

The  complaint  must  describe  the  property  claimed  with  conunon 
certainty,  by  settins  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  poBsessioo  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  p.  S.  304.  §  8  (2  Edm.  313).  am'd.    See.  also,  f  149(.  ante. 

I  1612.  Motion  for  jplalntlfTn  attorney  to  p^od«ee  lUa 
aathorlty. 

A  defendant,  in  an  action  to  recover  real  property  or  the  poeses- 
aion  thereof,  may,  at  any  time  before  answerlnir,  ui)on  an  affidavit 
that  evidence  of  the  authority  of  the  plaintiff's  attorney  to  com- 
mence the  action  bas  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

AmiDdlns  and  cooaolklatiBg  U  IT  and  18,  2  R.  S. 

I  1513.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff *s  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  couuneuce  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id.,  fi  19. 

I  1514.  ES-vtdence  of  authority. 

Any  written  request  of  the  plaiqtiff  or  his  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  w^ritten  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presiuuptiTe  evidence 
of  Buck  authority. 

Id.,  fi  ao. 

I  1615.  \%'hen  omiter  to  be  proved* 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  againat  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

M..  «  27. 

I  1619.  Rale  when  there  are  distinct  occnpants. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendants 
pofisesB  other  parcels,  in  severalty  or  jointly,  the  court  may,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  suclr 
terms  as  justice  requires,  direct  that  the  action  be  divided  in<^o 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  dividea, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 
plaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
defendant  or  defendants  he  will  proceed;  and  a  j'^dgment  dismiaa- 
ing  the  complaint  must  thereupon  be  rendered,  m  favor  of  the 
other  defendants. 

Id.,    (   29,    in   subatiiDce. 


\ 

\ 
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I  1B17,  Tlie  lA«t  ■•cUon  ^nalllled. 

Tke  last  sectioa  does  not  Applj^  to  &  ca«e,  where  two  or  more 
defendants  occup^r  difiterent  apartments  in  a  buildinflr.  In  such  a 
case,  in  an  aetlon  to  recover  the  building  and  its  curtilage,  tho 
plaintiff  is  eatitled  to  judgrment  jointly  against  all  the  defendants 
who  are  Habie  to  him. 

I  1518.  "Vi'li^n  iHafntfff  stay  reco-rer  Airalnflt  one  4«reB4« 
f&nt  sii1»|eot  to  rtfr^tii  or  otiierti. 

Section  1516  of  this  act  rloos  not  apply  to  a  case,  where  one  or 
more  defendants,  nnswerftig  ns  therein  prcscribod,  hold  rmdor 
nnother  defendnr.t,  and  the  plaintiflP  elects  to  proceed  a|?ainst  the 
latter,  enbjoct  tp  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  n^ainst  the  defendant  so  answering  must 
be  stayed  until  fina«  judgment;  and  if  the  plaintiff  recovers  tinul 
Judgment  against  the  defendant,  under  whom  they  hold,  tht 
judgment  operates  as  a  transfer  to  the  plaihtiff  of  that  defendant*^ 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

I  1S19.  VercUct,  ^ie,,  to  state  nfitiure  of  plalnttlTa  entate. 

A  vttrdiet,  rei)ort,  or  decision,  in  favor  of  the  plaintiff,  in  un 
action  specified 'in  this  article,  must  specify  the  estate  of  the 
plaintiff  m  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
•r  tot  a  term'of  years,  stating  for  whose  life  it  is,  or  specifying 
the.di^ration  of  the  term,  if  the  estate  is  less  than  a.  fee. 

I  1620.  Bxptratlon  of  plalntUTs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  triia),  and  be  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  tne  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

fl  IL  EL  an,  |.  31  (fl  Edm.  U6). 

I  162J.  A^Ateasent  of  actloa.<  > 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  artix^e,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
■eribed  either  in  that  title  or  in  the  next  two  sections. 

aalMtltuted  for  id.,  S  32,  and  L.  1865. 

I  1582.  Action  to  l^e  dlvldeclf  vvhen  different  peraons  ano- 
•o^d  to  different  parcel*.         ,    , 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  ns  many  actioim  na  nre  necessary;  and 
that  th**  sucdfe^sor  to  the  title  or  'Fntcrost  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendaiit, 
MM  the  caae  requires,  in  an  action  relating  thereto. 

I  1628.  Id. I  when  different 'piirMons  sncceed  to  real  prop- 
erty and  to  rents  and  profltM. 

Where  the  plaintiff  seeks  to  r;  cover  damagt^s  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  differont  persons  suc- 
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ceod  ti)  the  decedent's  right  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  aflfected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  b<4ore  his  death:  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

8ul)8titutod    for   '2   K.    S.   :ni.    {    54    (2    Htlrn.   320). 

1  1524.  [Anra,  11>11.|  Effect  of  Jodarment  rendered  after 
trlnl   of  iMsue   of   fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  tho  trial  of  au  issue  of  fact,  is  conclusive,  ns  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  cluimiug  from,  through  or  under  him,  by 
title  accruing,  i>ither  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  file<l  in  the  iiroper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  :\m.  f  3(1  (2  p:<Iin.  ai7),  hh  am'd  by  L.  1882^  cb.  485;  am*d  by 
U   1011.  ch.  otW,   in  effect  fck'pt.    1.   lUll. 

S  1525.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911. J 

I   152(1.   (Am'd,  lOll.J     Effect  of  Jadflrment  hy  default,  etc. 

*  A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  isstie  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id.,    I    38.      Am'd   by   L.    lUll,    ch.    509,    In    effect   Sept.    1,    1911. 

5  1527.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept'l,  1911,] 
S  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.J 

I  15211..  lAiu*d»  1011.]  Effect  on  poMsenslom  of  vaoatlnff 
JndMrmeut. 

Where  the  plaintiff  has  taken  iwssession  of  real  property  by 
virtue  of  a  final  judgment,  his  possession  shall  'not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  re<'overs  final  judgment  in  the  action, 
it  must  awnrd  to  him  the  restitution  of  the  possession  of  the 
property:  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id..    I  41.  Hm'd.     Am'd  by  L.   1011.  cb.   500.  in  i-ffcct  Sept.   1.   1911. 

%  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

I  1531,  Dainaffeii  recoverable;  act-off  by  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,   is   entitled   tu   recover,   as  damages,   the  rents  and 
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profits,  or  the  value  of  the  UHe  irud'occapatioa,  of  the  real  prop- 
erty recovered,  for  u  term  uot  exeeediosr  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  auy  improvements 
made  by  the  defendant,  or  those  under  whom  be  claims.  Where 
permanent  Improvements  have  been  made,  iu  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  but  uot  beyond  the  amount  of  those  damages. 

867 
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4RTI0JUE  ftlDOOlf n. 

Action  fa  jpartitUfn. 

Otc.  16SS«  When  action  for  partltlcb  mfty  be  bh>agfat. 
1593.  Id.;   by    remaiDdermab. 
1534.  Id.;  by  an  taC&vt. 
163&.  Guardian  ad  litem;  h9W  appointed. 

1536.  Security.  ...  _^^ 

1537.  When  Loir  may  malntnln  action  for  jMrtitlon  of  1v?(tod   ypopein^. 

1538.  Who    mntft    bo    paitlea.  i'        .  ' 

1539.  Who    may    be    made    partiea.  ^ 

1540.  Id.;    as   to   persons   having 'liens. 

1541.  Provision  where  a  party  is  unknown. 
1642.  Complaint  to   state    interests   of   parties. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,   triable  by  jury. 

1545.  When  title  to  be  ascertained  by  the  courfet 
1540.  Interlocutory  Judgment. 

1547.  Partial    partluon;     when    made. 

1548.  Shares  may  be  set  off  In  common. 

1549.  Appointment  of  commissioners. 

1550.  €k>mmisBlonci'S    to    be    sworn,    etc. 

1551.  Id.;  when  to  make  partition. 

1552.  Partition;   how  made. 

1553.  Provision    where    there    is    a    particular    eitate. 

1554.  Report    of    commlslooers. 

1555.  Fees   and    expenses. 

1550.  Ck>nfirmlng  or  setting  aside  report. 

1557.  Pinal  Judgment  on   report.     Effect  thereof. 

1658.  Judgment  must   direct    delivery   of   possession. 

1669.  Costs;   how  awarded.    Id.;   against  unknown  parties, 

1560.  Sale  of  property;   when  direct 'd, 

1561.  Reference   to   inquire   as   to  creditor*. 

1562.  Duty   of  referee. 

1563.  Money   to   t>e   paid    into   court. 
7564.  Application   for   money. 

1566.  Payment   of   Incumbrances. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Sale  of  dower  interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Gross  sura  to  be  paid  to  or  invested  for  tenant  in  dower,  etti 

1570.  Interests  of  owners  of  future  estates  to  be  protected, 

1571.  Married   woman  may   release  her  interest. 

1572.  Unknown    owners. 

1573.  '^&\c:  terms  of  credit  thereupon. 
l.*»74.  Credit;    how    secured. 

1575.  Separate  securities. 
a576.  Report    of   sale. 

1577.  Final   Judgment;    effect   thereof. 

1578.  7d.;   effect   thereof  upon   Incnmbranceni. 

1579.  Costs  and   expenses;   how   paid. 

1580.  Distribution    of    proceeds. 

1581.  Shares    of    Infants. 

1582.  Id.;   of   unknown   and    absent   owners. 

1583.  Id.;  of  tenants  of  particular  estates. 

1584.  Court   may  require  security  to   refund. 

1585.  Security  to  be  taken  In  name  of  county  treasurer. 

1586.  Action   thereupon. 

1587.  Compensation    to    equalize    partition. 

1588.  Proceedings  on  death  of  parties. 

1589.  Rents,   etc.,    may   be   adjiiste<l. 

1590.  Partition   bv   guardian   of   infant,    committee  of   lunatic,   etO» 

1591.  Contents    of    petition. 

1592.  Court   may   authorize  partition. 

1693.  Fifect  of  releases. 

1694.  When  the  State  is  Interested. 

1696.  Exemplified   copy  of  judgment  may  be  recorded. 

f  1588.  "Wlften  action  for  partition  may  be  bronfrlit. 

Where  two  or  more  persons  hold  and  are  in  possession  of  reai 
property,  as  joint  tenants  or  as  tenants  in  conamon,   ia  whicl* 
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either  of  fbttn  hfts  nn  <«ti«w  ^f •  tulierhance,  <fr  for'  Mff e,  •  or  for 
years,  any  one  or  more  of  them  may  maintain  HPn  actltm  for  the*- 
partition  of  the  property,  according  to  the  respective  rigb.ti  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  U  ajuvears 
that  a  partition  thereof  cannot  be  made,  withoat  great  pcejadice 
to  the  owners. 

2  R.  8.  317,  ;  i  (2  fidln.  828).  am'd.    fie*  ftnle*  «S,  M. 

J1S8S.  [Am'dy  1^7.]    Id.^)  by  remalndermaii. 

vhkere  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  6r  reT'ersion,  any  one  or  more  of 
tl^ew.piftyj  fl^aintiiin.an  A9tfon,^or^tU^  p/irUtion  of  tli^  real  prop- 
erty to  which  it  attach  OH,  a'ccoraing  to  tncir'  refipi«<*tive  snftres 
therein,  subject  to  the  interest  of , the  person  holding  the' particular 
estate  therein,  but  no  sale  of  tire  premfst>«  in  such  an  action  shall 
be  made  exce|>t  by  and  with  ih^  consent  in  writing,  to  be 
acknowl^d^ed  or  proved!  and  certified  in  Itke  manner  as  n  deed,  to 
be  recorded  by  tno  person  or  persons  owning  and  holding  such 
particular  estate  or  eshitosT  a'lld  if  in  snch  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  salo  cannot  be  made 
without  groat  prejudice  to  the'  owners,  the  comphiint  most  be 
'dismissed.  The  dismiFKal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particufar  estate. 

L.  1387.  ch.  639. 


i  1684.  |d^|  Uy  AA  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infatit,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  proportj,  or  a  part  thereof,  is  situated. 
The  aothority  shaJl  not  be  given,  unless  tne  surrogate  is  satisfied, 
by  affidavit. or  other  competent  evidence,  that  the  interests  of  the 
inlant  will  be  promoted  bjy  .biiug^ug  the  action.  A  judgment  for 
a  partition  or  aale  ahaUL-  not  be  rendered  in  such  an  action,  unless 
the  CQOrt  is-  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  ^Md.  thai;  Iftct  U  expreiisly  recUca  in  the  judg- 
ment. ' 

h.  1863.  eta.  STt,  n  1  aoA  2»  aa'd.  •  i* 

*  *  ,  I 

I  l6S6w  amwLlf^tmtic  AHL  Ht««n|  fe«v^  iitipMntMl. 

A   guardian    6d   litem    for   an'  infant   party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
14.,  «n4  2  B.  A.  'S17.  &  2  (2  Ed^,,326).    See,  also,  |  472.  ipte. 

1  lose.  LAm'd,  1884.]    Secnrlty, 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party«  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  «^ectited  by  him  and  one  or  more  sureties,  as  the 
conrt  dtrectsv  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithfnld]B<diarge  of  the  trust  committed  to  him  as  guardian,  and 
U'  renderiA  jaat  a»d  triue  account  of  his  guardianship,  in  any  court 
or  place,  wh^n  tbereHnto  required^  The  bond  ispiURt  be  filed  with 
the  cterkf  before  the  guardian  enters  upon  the  execution  of  hi.s 
>d«tiea).and  it  cannot  be  diapeoa^  witii,  aUhoush  he  is  the  general 
9«ardten  .  of   the  Infant. 

2  R.  H.  317;  II  3  tuul  4-  <2  Kilnii  «ini,  'miiM:..!..  l^M^  vh.  4U^.     Hco  RuW  4,  , 
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§  l!iH7,  'When  heir  mny  naalntaln  action  for  ynrt Ition  oi 
deTlaed   property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  a  person  who  dliuU 
holding  and  in  possession  of  real  property,  may  maintain  an  ac* 
tion  for  the  partition  thereof,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  another  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
nil  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void.  ' 

L.   1853,  ch.  238,   {  2   (i  Edm.  304). 

§  inSK.  tAin*fl,  189G,  18»7,  3898,  1005,  1909.]  Who  munt 
be   parties. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in-  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  entitUsl  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  the  determination  of  a 
particular  estate  therein;  every  i)erson  who,  by  any  contingency 
contained  in  a  devise  or  grant,  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
piH)vided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  be  sufficient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  action;  every  per- 
son having  an  inchoate  right  of  dower  in  an  midirided  share  in 
the  property;  and  every  person  having  a  right  of  dower  in  the 
property,  or  any  part  thereof,  which  has  not  been  admeasared^ 
must  be  made  a  party  to  on  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a*tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  be  brought  before  tke 
expiration  of  three  years  from  the  time  when  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  shall  hjive 
Imh'ii  issued  upon  the  estate  of  the  decedent  from  whom  the 
plaintiirs  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall 
»be  made  parties  defendant.  In  case  no  executor  or  adminis- 
tr:itor  of  such  decedent  shall  have  been  appoiiutf*d  at  the  .tfrae 
said  action  is  begun,  that  fact  shall  be  silleged  in  tlie  complaint. 
The  executors  or  administrators,  if  any,  as  the  case  may  be, 
of  a  deceased  person,  who,  if  livinif,  should  be  a  party  to  such 
actiiin,  shall  be  made  parties  defendant  therein,  and  in  case  no 
executor  or  administrator  of  such  deceased  person  shall  have 
been  appointed,  that  fact  shall  be  alleged  m  the  complaint. 
"VVh(»re  the  interlocutory  judgment  dire<'t»  a  sale  of  the  prem- 
ises sought  to  be  partitioned,  or  of  some  part  thereof,  the  judg- 
ment may.  in  the  discretion  of  the  court,  direct  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  Rhnll  be 
free  from  the  lien  of  every  debt  of  such  decedent  or  decedents, 
except  de})ts  which  were  a  Hen  upon  the  premises  before  the 
(loath  of  such  decedent  or  decedents.  When  the  action  is 
lirought  before  three  years  have  elapsed  from  the  granting  of 
such  letters  of  administratioi!  or  letters  testamentary,  •  as  the 
case  may  be,  upon  the  estate  of  the  decedent  from  whom-  the 
plaiMtiff  derived  his  title,  and  the  interlocutory  judgment  direcis, 

3TO 
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as  above  providod,  that  the  preiiiiHCB  shall  be  hoUI,  freo  from 
the  Hen  of  debtH,  the  finul  judfirnieiit  Rhall  direct  that  the  pro< 
ceeds  of  the  sale  remaiuini?  after  the  payment  of  the  costH, 
referee's  fees,  expenses  of  Hale,  taxes,  assessments,  wati^r  rates, 
and  liens  established  l)efore  the  death  of  the  decedent,  inclndinfi: 
any  snni  allowed  to  a  widow  in  Ratisfactiou  of  her  right  of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  mnkinK  such  sale  by  depositing  the  same  with 
the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled,  thereto, 
to  await  the  further  order  in  the  premist^s.  Where  the  action 
is  brought  before  three  years  hare  elapsed  from  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
jlirects,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  proceeds  of  such  sale,  which  would  have  been  his, 
if  living,  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  tlie  further  order  in 
the  premises.  Uiwn  the  certificate  of  the  surrogate  of  the 
county  of  which  the  decedent  was,  at  the  time  of  his  death,  a 
resident,  showing  that  three  years  have  elapsed  since  the  issuing 
of  letter's  testamentary  or  letters  of  administration,  as  the  case 
may  be,  upon  the  estate  of  said  decedent,  and  that  no  proceed- 
ings for  the  mortgage,  lease  or  sale  of  the  real  property  of  said 
decedent  for  the  payment  of  his  debts  or  funeral  exix>nses,  or 
both,  is  pending,  and  aiM)n  the  certitieate  of  the  county  clerk  of 
the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located,  showing  tnat  no  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  fifty-one  of  the  code  of  civil  pro- 
cedure has  been  filed  in  his  office,  the  court,  wherein  the  liual 
judgment  was  made  shall,  upon  the  applicatitm  of  any  party  to 
said  action,  make  an  order  directing:  the  county  treasurer  to 
pa'y  to  said  party  from  said  deiiosit,  the  amount  to  which  lie  is 
entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any.  less  the  fees  of  said  county  treasurer.  Any 
psirty  to  such  action  may,  at  any  time  after  final  judgment, 
upon  notice  to  the  executors  or  administrators  of  the  decedeut 
from  whom  the  party  m)plyiug  derived  his  share  or  interest, 
apply  to  the  court  in  which  said  action  is  pending  for  leave  to 
withdraw  th^  deposit  or  the  share  of  the  dein»sit,  adjudged  in 
the  final  judgment  to  belong  to  him;  and,  upon  said  application, 
the  court  may,  in  its  discretion,  make  an  order  directing  the 
county  treasurer  to  paj'  ov<  r  to  said  party  the  deposit,  or  the 
share  of  the  deposit,  adjudged  in  fhe  final  judgment  to  belong  \  ^ 
him,  but  said  order  shall  not  be  made  until  said  party  so  apply- 
ing shall  liave  furnished  a  bond  to  the  people  of  the  state  ^t 
New  York  in  the  p<'nalty  of  twice  the  amount  of  the  deposit 
sought  to  be  withdrawn,  with  two  or  more  good  and  sulllcieiit 
Kureties,  approvtHl  by  the  judge  or  justice  of  the  court  making 
sLU-h  order,  and  fih'd  with  such  approval,  in  the  (»flice  of  the  clerk 
<»f  the  county  in  which  such  action  is  pending,  to  th«»  eHTe'-t  Ihnt 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  deposit,  when  thoie- 
unto  required  by  order  of 'the  court  or  by  order  of  the  surrogate 
or  of  the  surrogate's  court  in  a  proceeding  to  mortgage,  lease 
♦r  sell  the  real  prop'^rty  'if.  such  decedent.     Where  a  final  ao 
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coniitinff  luiK  been  Imd  hi  tlu*  o«tato  of  said  deceileut  iu  a  sur- 
roirato's  court,  aud  certitiecl  copies  of  the  aittM)iUit  ami  decre.*  of 
final  sottU'iiU'ut,  KbowiiiK  that  all  of  the  debts  of  the  decedent 
have  bren  paui  in  full,  is  filed  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  Kiviug  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  tifteeu  of  the-  code  of  civil  procedure.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  partition  after 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  lettei-s  testamentary,  as  the  case  may  bo,  ii^)on 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
nrd  the  i)remiKes!  shall  have  heen  sold,  free  from  the  Hen  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the 
certificate  of  the  sunwate  of  the  county  of  which  the  decedent 
was  at  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  letters  of  admiuistration 
or  letters  testamentary,  as  the  case  may  be.  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  th<*  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  uiwn  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interlocutory  judgment  is  located  showing  that  no 
notice  provided  for  in  section  twenty-seven  hundred  and 'fifty -one 
of  the  code  of  civil  procedure  has.  been*  filed  in  his  otfice,  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  partirw  entitletl  thereto;  except 
that  the  share  of  a  deceased  person,  who.  if  living,  should  b^ 
a  party  to  the  action  shall  Ix*  paid  into  court  as  atxjve  pro- 
vided, unless  three  yeai's  have  also  elni>sed  since  the  granting  of 
h»ttei's  of  administration  or  letters  teManientarj-,  as  the  case  may 
lie.  tipon  the  estate  of  said  last  mentioned  deceased  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  conrt. 

Am'.l   by  L.    1S96.   rU.   277:   t..   1S97,   di.   72n :   L.    1S9S,   eh.   78;   L.    1905, 
fli.    0G2;    U    1909,   t-b.    428.       In  elTcrt   Sept.   1.    IDlK). 

S  15n9.     [Am'd.  1S08,1     Who   may  be  mmle  partfen. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  whoever 
niay  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lit'U  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
:iut  in  the  action.  In  that  case,  the  final  judgment  may  either 
award  lO  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  then»of  be  substituted  for  the 
|»ro|)erly  and  iuvcf^ted  for  whoever  may  eventually  be  entitlei^ 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  ana 
interest,  or  any  portion  there<if.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  afifecti'd  by  the  judgment 
in  the  action. 

2  R.  S.     §  :i(i,  am'd;   L,   1S02,  <U.  5S1. 

§   ir»40.    Id.t    as    tr>    per^ouH    liavlmK^   liens. 

The  plaintiff  may,  at  his  el(M?tion,  make  a  creditor,  having  « 
lieu  on  au  undivided  Hhare  or  interest  iu  the  property,  a  defends 
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aut  in  the  aotioD.  In  that  case,  he  mnst  set  forth  the  nature  of 
the  litn,  and  specify  the  shnre  or  interest  to  which  it  attaches. 
If  partition  of  the  .property  is  made,  the  lien,  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
Hhare  or  interest  as8i;;iied  to  the  party  upon  whose  share  or  in- 
terest the  lien  attache<l:  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,    Si  i^  ami  9,   ami  L.    1830,  ch.   320,   {  41    (2  Ediu.  327),   am'd. 

f  1541.  fAm'd,  lfll4.;i  ProTlMlon  frhere  a  partF  is  un- 
known. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summuns  is  served  upon  him  by  publication,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy 
of  the  summons  as  published  must,  in  addition  to  the  matters 
required  in  that  article,  state  briefly  the  object  of  the  action,  and 
contain  a  brief  description  of  the  property. 

Id.,  9  12.  In  Milwtanco:  anuuUing  ibo  law  an  settled  In  56  N.  Y.  359. 
Am'd  by  L.   1914,  oU.  340.  In    effect  Sept.  1.   1914. 

§   1542.   Co^iilnliit    to   Mtate    Interestn   of   parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  partii's,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff:  or  If  a  shnre,  right,  or  interest  is  uncertain  or 
contingent:  or  if  the  ownership  of  the  in-heritance  depends  upon 
i»n  executory  devise:  or  if  a  remainder  is  a  contingent  remainder, 
«ii  that  the*  party  cannot  be  named:  th«t  fact  must  also  be  stated 
iu  the  complaint^ 

Id..   {  .">.  fttitMl.    1   Rnd  2.  i»nd  .1  7.  ronsolidate<l. 

§   1SW3.   Title    of    partlen    may    lie    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  bj*  the  answer.  The  title 
or  interest  of  any  <lefendant  in  the  property,  as  stated  in  th*.* 
cc.niplaint.  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  <lefendant:  and  the  title  or  interest  of  any  defend- 
ant, as  slated  in  his  answer,  may  be  controverted  bj*  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  oUi 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2  R.  S.  320.  IS  18  and  19  (2  Edai.  329 1.  am'd.  See  IS  521  ami  1204. 
ante. 

§   1544.   IfiBueM    of   fact    triable   by   Jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
I'll  less  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  ))70  of  this  act,  the  issues  luay  be  tri<»cL  upon  the 
pleadings. 
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0  1646«  \%'ben  title  t«  be  tLmeerUiined.  by  tbe  court. 

Where  a  defeudant  has  made  default  in  appearing  or  pleading, 
Dr  where  a  party  is  au  infant,  the  court  must  ascertain  the  rightS; 
•hai<«s,  and  interests  of  the  sereral  parties  in  the  property,  by 
a  reference  or  otherwise,  Uefore  interlocutory  judgment  is  ren- 
dered in  the  action. 

2  R.  S.  320,  f  22  and  part  of  f  28.  aiii*d.    8m  Bote  Mw 

S  1C^46«  Ititerlocntory  Jnclffiiieiit. 

The  interlocutory  judgment  must  declare  what  is  the  right* 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Whore  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  tiie  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  proi>erty,  or  the  part  thereof  which  is 
«o  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  theit  re- 
spective rights,  shares,  and  intere^. 

flee  id.,  fti  2S,  24  and  81. 

%  1Q4T.  Partial  pairtltlon;  Trben  made. 

"^fV^iere  the  right,  share,  and  interest  of  a  party  has  been  aa- 
certalned  and  determined,  and  the  riguts,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
•or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  aa 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  'the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
deter,  lined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition nmong  them  of  a  part  of  the  property,  proportionate  to 
their  r.*progate  shares.  In  either  case,  the  court  may.  from  time 
to  tirat,  as  the  other  rights,  shares,  and  interests  are*  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partitiop,  in  like  maniior,  of  the  remainder  of  the  property, 
whore  an  interlocutory  jndgniont  is  ronderod,  in  a  case  specified 
in  this  s«K'tion,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortion  of  tbe 
property  sot  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  necessary,  thr^  court  may  direct  that  one  of  those  parties  he 
substituted  as  plaintiff. 

L.  1847,  cfc.  480,   $8  1,  2  (4  Edm.   613). 

if  1S48.  SharpM  may  1»e  «et  off  In  eommon. 

Wher?  two  or  more  parties.  to..an  action  for  partition,  make  H 
appear  to  the  court,  that  they  Hosire  to  enjoy  their  shares  in 
rommoB  vvith  each  Other,  the  interlocutory  judgment  may,  in  the 
jiscretit  a  of  the  court,  direct  partition  to  be  so  made,  as  to  set 
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AS  to  them  their  shares  of  the  real  property  partitioned,  without 
partition  as  between  themselves,  to  be  held  by  them  in  common. 
L.   t847,  ch.  430,   §  4. 

• 

g  1S49.  Appointment  of  commiHsloners. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  S.  321,  S  25  (2  Edm.  331). 

I  1660«  C^miiilBBioners  to  be  nvrorn,  ete. 

Eftch  of  the  commissioners  must,  before  entering  upon  the  exe- 
ctrtion  of  his  duties,  subscribe  and  take  an  oath  l)efore  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impart inlly  dischan^e  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  eiiters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  ih&m  dies,  resiirns,  neg-lects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per- 
son in  his  place. 

Id.,  iS  26,  27.    See  |  1(H)8.  post. 


I  1551.  Id.  I  fvlusn  to  nMLke  partlti< 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  by  the  Interlocutory  judirment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot,  tract,  or  other  portion  thereof,  cannot  bo  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  i  28. 

f  SSSa.  Favtitlon)  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judjEcment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id..    I  29. 

f  1«(63.  Provision  irrhere  tliere  !•  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
hr  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  thot  party  his  or  her 
ahare  of  the  property,  without  reference  to  the  duration  of  the 
estate.  Am!  they  m«iy  make  partition  of  the  Rhare  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  revefsion  thereof,  to  be  enjoyed  by  them  upon  the  determina- 
tion of  the  particular  estate,  where,  in  the  opinion  of  the  com 
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misBionerB,  such  a  partition  can  be  made  without  prejudice  to 
the  rights  of  the  parties. 
L.    1847,    ch.   430.    S  5    (4   £dm.   614),   am'd. 

§  1564.   Report  of  commiBiilonerii. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allotted  to 
each  party,  witi*  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  B.    S.   322,    S§  30.   81,   33   (2  Edm.   331). 

S  1666.  Fees  anl  expenses. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintir,  and  allowed  as  part  of  his  costs. 

Id.,  §  32;   Smith  t.  Broadstreet.  5  Cow.  213. 

I  1056.  Conflrnilnff  or  setting  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article. 

Id.,    S  84,  am'd. 

I  1057.  Final  Jndgrnient  on  report  |  effect  thereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
uiissioners  making  partition,  final  judgment,  that  the  partition  bo 
firm  and  effectual  forever,  must  be  rendered,  which  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  piaintiff;  each  defendant  upon  whom  the  summons  was 
oorved,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purposes  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  ofl5ce,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
Is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in,  a  portion  ot  the  property,  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  was  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  prescribed 
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in  section  1539  of  this  act,  or  to  a  person  claiming  from,  through, 
or  under  such  a  party.  . 

2  R.  S.  322,  I  35.  am'd.     See  f  445.  ante,  and  8  135,  Co.  Proc. 

1  1668.  Judgrment  miist  direct  delivery   of  poaaeMBloii. 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  8  1675,  post. 

S  1660.  Costal  how  aurarded.  ld.|  ugttinmt  unlcmourn 
parties. 

The  fiunl  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiff's  costs,  including  the  extra  allowance.  The  sum  (o 
be  paid  by  ench  jiust  be  lixed  by  the  court,  according  to  the  re- 
spectivo  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  If  he  was  named  in  the  judgment;  and  'lis  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
was  named  in  the  execution. 

2  R.  S..  I  72.  am'd. 

I  1560.  Sale  of  property  |  iprhen  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or.  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
In  the  judgment,  or  by  the  sheriff. 
Id..  H  87  and  81.    Bee  Rales  71  and  72. 

I  1601.  Reference  tp  InQulre  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
ia  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated:  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id.,  I  42,  as  am'd,  L.  1830.  oh.  320.  {  42. 

ff 

i  ISea.  [Am'd,  1887.1    Doty  of  referee. 

Wiiere  a  reference  is  dire<'te<l,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  sueceHHive  weeks,  in  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  nhall  be 
designated  by  the  ourt  direct iiij?  said  reference,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  had  a  lieu  upon  any  undiyided  share  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day.  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  aim  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  U.  8.,  I  43;  L.  1867.  eh.  G86.     See  f  1578. 

S  1663.  Money  to  be  paid   Into   court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  In  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  otficer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
tle<lucting  the  portion  of  the  costs  and  expenses  for  which  it  is 
liable.  , 

Id..  §  44. 

S    1S04.   Application   for   money* 

Where  money  is  paid  into  court,  in  a  case  ppecified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  tlie  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers: 

1,  An  afl'idavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  trne'amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  snitable  age  and  discretfon,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  If  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  tlie  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  In  the  newspaper  print«»d  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  imnu»dia1ely  preceding  the  application. 

TTpon  the  application,  the  court  must  make  such  an  ©rder  as 
justice  requires. 
Id.,  §§  46  nnd  40.    Seo.  nlHo.   S$  823  niul  101!).  ante. 

S  160S.  Payment  of  Incnmltrnnceii. 

When  the  wliolo  antount  of  the  unsatisfied  Hens  upon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  bcpn  asc(»rtnine<l.  the  court  must  order  the  portion  of 
the  money  so  paid  into  <*ourt.  on  ncrouut  of  that  share,  to  be  di«- 
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txibtited  amoni;  the  creditors  having  the  liens,  according  to  the 
priority  of  each  oi  them.  Where  the  incumbrancer  U  not  a  purt^- 
to  the  action,  the  clerk  or  other  otlicer,  by  whom  a  lien  is  paid 
off»  roust  procure  satisfaction  thereof  to  be  acknowledged  or 
proved  ns  required  by  law,  and  most  cause  the  incumbrance  to 
be  duly  (Satisfied  or  cancelled  of  record.  The  expense  of  so  doing 
most  be  paid  out  of  toe  porti^in  of  the  money  in  court,  belonging 
tOk  the  party,  by  whom  the  incumbrance  was  payable, 

S  R.  8.,  ft  47  and  4a.    See  |  1578.  wmt. 

i  UMQ.  Otl\«r  paorties  not  to  b«  delared. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undi- 
Tided  share,  as  prescribed  in  the  last  tliree  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  pajdng  over  or 
Investing  of  money,  to  or  for  the  benefit  of  'any  other  party,  upon 
whose  shaoe  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

I  1667.  Sale  of  do^er  Intevest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
coort  most  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  ojooepted 
ttwn  the  sale,  or  that  it  should  be  sold. 

Id.,  f  80,  am'd.    See  9  1Q33,  ante. 

S  llf68»  Purchaser  to  hold  the  property  free  thereCrom, 

If  a  sale  of  the  proi)erty,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shaU 
hold  the  property  free  and  discharged  from  any  claim*  by  virtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescrilnMl  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

M.,  I  51,   am'a. 

I  16(19.  rAm*d.  1913.1     GroMM  Mum  to  be  paid  i<»  or  iave«ied 
for  tenant  in  doirer,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
f>roi)erty  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  sum.  to  be  fixed  flceording  to  the  principles  of  law 
api»licable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  nnd  certified  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided sh-xre  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  Arising  under  this 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 

a7u 


II  1570-72  FOR  PARTITION.  c.  14, 1. 1,  a.  2 

paid  into  court,  for  the  piiri>ose  of  being  iUTested  for  his  or  hor 
benefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwiKO 
incompetent,  and  that  a  general  firuardiau  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in* 
competent  person,  the  court  may  authorize  and  direct  such 
guardian  or  committee,  in  the  name  of  such  infant,  Iniiatic  or 
mcompetent  person,  having  such  estate  for  life,  or  years  or 
dower  rifi^ht,  to  execute  an  instrument  under  seal,  acknowledged 
or  i>roved  and  certified  in  like  manner  as  a  deed  to  be  recordwl, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  (»f  such  estate  or  dower,  a  sum,  to  be  ascertained  by  the 
court  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  cf>m- 
mittee.  Such  instrument  shall  have  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  R.  S..  Si  52,  63.  and  54,  am'd.  See  2  T.  &  C.  483;  alao^  |  1579,  pout: 
am'U  by  L.    1913,   cb.    450.    In  eflTect  Sept.   1,    1913. 

I  1B70.  FAm'cl,  1892.1  Interest*  of  ownera  of  fvtvre  estates 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the*  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1840,  ch,  177.  |  1  (4  Edm.  511),  am'd;  L.  1892,  ch.  581. 

I  1571.  Married  woman  may  release  ber  interest* 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respei-t  to  the  acknowledgment  or  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  There- 
upon, the  share  of  the  proceeds  of  the  sah>,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id.,  I  2. 

1  1572.  Unkno'wn  oivners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  must 
provide  for  the  protection  of  his  rights,  as  far  as  may  be,  as  if 
he  was  known  and  had  appeared. 

2  B.  S.  326,  S  55  (2  Edm.  a.36).     Bi^o.  al.Ho.  ||  1541  and  1657,  wImL  1,  ante. 
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I  1573*  Sale  I  teroftn  of  credit  tberenpon. 

Tli(*  court  must,  iu  the  interlocutorj  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the 
purcha«e-money,  of  which  it  thinks  proper  to  direct  the  iuTest- 
mont,  and  for  any  portion  of  the  purchase-money,  w»hich  is  re- 
quired to  he  invested  for  the  benefit  of  a  person,  as  prescribed 
in  this  article.       ^ 

Id..  I  38. 

I  1B74.  Credit!  lio^r  se^iired. 

The  portion  of  the  purchaHe-mpney,  for  which  credit  Is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  Ijy  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  i  30. 

1  167S.  Separate  aeearltlea. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchase-money,  as  are  directed  by  the  court  to  be  In- 
vested; and  in  the  name  of  the  owner,  for  the  share  of.  any 
known  ^owner  of  full  age,  who  desires  to  have  it  invested. 

2  R.  S.  326,  I  40.  ojn'd.     See  i  745,  ante. 

I  1570.  Report   of  sale. 

Immediately  after  completing  the  sale,  the  officer  makiug  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  I  69. 

I  1677.  Final  Jvdffmenti  effect  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  Uie  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  procciHls  of  the  sale.  Such  a  final  judgment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclnsivo  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  if  60,  61ft  and  61b,  am'd.     See  {  IftST,  ante. 

I  1678.  [Am'dy  1883.]  Id.;  effect  thereof  apoa  Incnm* 
brancerM. 

Such  a  final  judgment  is  also  a  bar  against  eadh  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
Dy  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  u  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
aJDj  sQch  specific  lien  appearing  of  record  at  the  time  of  the  fil- 
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ing  of  the  notice  of  the  pendencjr  of  the  HctMm»  vrho  in  not  made 
a  party.  Is  not  affected  by  such  judicnient. 

Id.,  i  4{lb;  U  1830.  ch.  320,  i  45.     See  fl  I06I  and  1D62.  SDt**. 

i  15T0.  Costa  and  expettnesi  boirr  paid. 

Where  final  Judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
sal^,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  tbat  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid . 
out  of  the  share  or  any  party  in  the  proceeds,  or  may  reudt?r* 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  iu vested  for  the  benefit  of  any  pt»r- 
son,  as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  coats  and  expenaes  charge- 
able against  them. 

Id.,  fg  <>2  and  72.  am'd. 

J  18SO.  [Am*d,  1008.]     Dlvtvlbiitloii  6f  proceeds;  dtitl«Hi  of 
omcer  Miakiuft:  aiile. 

The  proi'ceds  of  a  sale,  after  deducting  therefrom  the .  costa 
and  expenses  chargeable  against  them,  must  be  imniMiately 
awarded  to  the  parties  whose  rights  and  interests  have  beea 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  presoribeci  in  this  article,  must  be  paid  by 
ttte  officer  making  the  sale,  to  the  party  owning  the  share,  or  hiii 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  rfiakfng  the  sale  must  file  "with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  vouchera  of  the  persons 
to  whom   payments  were  ordered  to  the  made. 

6  R.  8.  S30.  f  68.     AmM,  L.  1908.  eh.  294.     In  efT^i-t  Sept.  1,  1908. 

I  1681.  [Am'd,  1H»2,  1897.]     Shares  of  tntents. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
•ecnriticH  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  In- 
fant when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or.  If  irtiy  of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  due  proof 
that  such  money  ha  ft  remained  uninvested  In  permanent  securities 
for  the  space  of  three  mouths,  may  direct  the  same  to  be  pftid 
to  the  general  guanliau  of  such  infant  upon  his  giving  an  under- 
taking In  an  amount  and  with  securities  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust.  In  the  case  of  an 
Infant  residing  without  the  state,  and  having  In  the  state  or 
country  where  he  or  she  resides  a  general  guardian  or  person 
duly  appoiated  under  the  laws  of  such  istate  or  country,  to  thf 
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control  and  ontitledf  by  tho  liiws  of  Kiich  Rtnte  or  country,  to  tli6 
custody  of  the  money  of  siu«h  iiifunt,  the*  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  sultlciency  of  the  bond  or  secnrity 
given  by  such  general  guardian  or  iwrson  in  such  state  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
Btate  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

L.  1892,  cU.  558;   L.   1897,  ch.  602.     In  eflfcc-t  Sept.   1,   1807.  > 

I  1582.  [Am'd,  1898,]  Id.»  of  unknown  and  absent 
owuerH. 

Where  iT  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the 
state,  or  by  publication,  and  he  has  nut  appeared  in  the  action, 
the  court  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  couutj-,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
properly,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
In  any  action  of  partition,  without  any  claim  therefor  having 
been  made  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  unknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled  thereto,  proceedings  shall  thereupon  be  taken  in  said 
court,  and  an  investigation  had  therein  as  to  the  heirship,  death 
or  whereabouts  of  sui'h  unknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heira,  and  as  to  all  persons  interested  in  such  proceeds,  and 
their  respective  interests  therein,  and  the  said  court  shall,  by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known 
heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  Interested  in  such  proceeds,  be  served  upon  thc^m  by  the 
publication  thereof,  the  same  to  l>e  published  once  in  each  week 
for  six  successive  weeks  in  n  newspaper  published  in  tbe  county 
where  the  action  was  brought,  and  in  such  other  nowspap<M*s  as 
the  i»ourt  may  direi't,  ordering  and  reciuiring  such  uukni)wn  heirs, 
or  their  representatives,  and  nil  known  heirs,  their  next  of  kin, 
OP  representatives,  and  all  persons  interested  in  such  proceeds, 
and  each  of  them  to  be  ami  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and  notice,  and  at  least  six  weeks  from  the  date  of  the  first 
publication  of  such  notice,  to  then  and  there  esta)>lish  their  heir* 
tship  and  identity,^  kinship  and  interest,  and  suUmit  any  proof, 
as  to  Ruch  unknown  heirs,  or  their  representatives,  and  the 
known  heirs,  their  next  of  kin,  representatives  or  distributees, 
and  ail  persona  interested  and   their  interest  in  such  proceeds, 
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they  may  desire,  and  that  in  case  of  their  default  in  so  doing, 
that  the  said  proceeds  will  be  distributed  and  paid  over  to  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs 
derived  title  thereto,  and  to  thejr  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereto f,  or  growing  out  of  the  distribution  thereof,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deeuuHi  to  have  surrendered  all  right,  claim  and 
interest  in  and  to  such  proceeds.  The  order  must  contain  a 
dire<'tion  that  a  copy  of  the  notice  must  be  served  pn  each  of 
the  persons  named  in  the  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  service  of  a  summons  on  a  defendant  in 
an  action  in  the  supreme  court,  at  least  twenty  days  before  the 
time  spc^cilied  in  the  notice.  The  publication  of  such  notice,  as 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  and 
taken  for  all  purposes  to  be  due  and  complete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  n'presentatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  and  all 
pt*rsons  interested  in  such  proceeds,  of  due  notice  of  the  pro- 
ceedings to  distribute  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.  I*roof  of  such  personal 
servi(!e  may  be  made  by  the  affidavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  paper  or  papers.  At  the 
time  and  place  specified  in  the  said  order  and  notice,  such  un- 
known heirs  or  their  representatives,  and  all  known  heirs,  their 
next  of  kin,  representatives  or  distributees,  devisees,  and  all 
persons  interested  in  such  proceeds,  shall  appear  in  court,  in 
person  or  by  attorney,  and  make  proof  establishing  their  heir* 
ship  and  identity,  kinship  and  interest  in  such  proceeds,  and 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  shall  be  dismissed.  And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  specified  in  such  notice  and  order,  to  establish  their  heir- 
ship and  identity,  kinship  or  interest,  they  and  each,  of  them, 
and  every  person  claiming  under  or  through  them,  shall  there- 
after be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  or 
growing  out  of  the  distribution  of  such  proceeds,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  pro<'eeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  in- 
terest in  and  to  such  proceeds.  And  upon  proofs  being  made 
of  such  publication,  and  showing  to  the  satisfaction  of  the  court 
that  such  unknown  heirs  or  their  representatives  can  not  be 
found,  or  are  dead,  the  said  court  shall  have  power  to  decree 
accordingly,  and  to  decree  that  the  share  or  interest  of  such  un- 
known heirs  in  such  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such 
unknown  heirs  derived  title  thereto,  and  to  decree  that  the  un- 
claimeii  portion  of  such  proceeds  was  vested  at  the  time  of  such 
payment  in  such  known  heirs,  and  that  such  heirs,  their  heirs, 
next  of  kin,  representatives,  distributees,  devisees  and  assigns, 
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are  entitled  thereto;  and  the  said  court  shall  make  an  order  in 
such  action,  directing  the  payment  to  them,  or  their  assigns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  whirh  they  are  entitled;  and  which  order  shall  be  entered  in 
the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  after  having  been  so  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein; 
and,  upon  serving  upon  the  coiinty  treasurer  a  certified  copy  of 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof;  and  if  any 
such  proceeds  shall  have  been  paid  over  bj'  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  the  provisicms 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  proceedings  shall  be  given  to  the  comp- 
tn)ller  of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  sections  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  and  upon  such  payment  he  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof. 

L.  1893,  ch.  203. 

1  1588,  Id.)  of  tenant*  of  particnlar  estate*. 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  interest,  i»  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 

2  R.  S.  32G.  i  66,  am'd.     Sec  I  1569,  ante. 

I  1584.  Conrt  may  require  «ecvrlty  to  refnnd. 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
rec-eives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  nthi  r 
Iiersons,  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

Id.,  i  07,  am'd. 

I  1586.  Seenrity  to  be  taken  In  name  of  connty  treannrer. 

A  security  taken  under  any  provision  of  this  nrtlclo.  except 
as  otherwise  specially  prescribed  therein,  must  be  tj\ken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  successors-  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 

Id.,  f  6«.  am'd  by  L.  1848,  cb.  277.  $  I   (-1  Edm.  093).     See  |  745,  ante. 
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S  158G.  Action  tUer capon. 

The  court  may  iu  its  discretion,  and  upon  such  terms  and  condi* 
tious  as  justice  requires,  make  an  order,  allowing  a  person  inteB- 
c'sted  in  a  security  specified  in  the  last  section,  to  nraintaia  au 
action  thereupon  in  the  name  of  the  county  treasurer. 

2  B.  S.  326.  fi  71,  am'd.    Se«  ff  746'7&4.  ante. 

S  15S7.  Comiieniiattion  to  cqaallsc  partition. 

Where  it  appears  that  partition  cannot  be  made  equal  between 
tlie  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknowni,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  suthcient  to  pay  it,  and  that  his  in- 
terests will  be  promoted  thereby, 

{  158S.  ProceedinfiTS  on  death  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  docodeut  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  iu  accordingly. 

2  R.  S.  387,  fi§  6  and  7  (2  Edm.  402.  403). 

1  1S89.  RentM,  etc.,  may  %e  adjusted. 

Nothing  contained  in  this  article  prevents  the  court  from  ad- 
justing, in  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
ngai'.jst  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  snare. 

i  ISOO.  [Am'd,     IHUBy    1006.1    Partition    by     ffvardlaa    oft 
infant,  committee  of  Innaticy  etc. 

Where  an  infant,  idiot,  lunatic,  oi  habitual  drunkard,  holds 
real  property,  iu  joint  tenancy  or  in  common,  the  general  guard- 
ian of  tlie  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreint'  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  proi)erty.  Where 
such  application  aflFects  the  intorents  of  an  incomi>etent  person 
who  has  been  committed  to  a  state  instituticn.  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  officer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  person 
IS  confined. 

2  R.   S.   rVMi.  331,   §§  80  auU  80  (2  Kdiu.  34l);  L.   1905,  ch.   434.     lo  effect 
Bi'pt.   1,  ll»0o. 

§  15111.  (^ontontK   of  petition. 

Su<h  an  application  must  he  by  a  petition,  which  must  describe 
the  real  property  proposed  an«l  to  be  partitioned:  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  nnule;  and  must  be  verified 
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by  affidavit.    The  court  ms^  ordQr.  i^oUce  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper. 
Id..    S  87. 

S  1592.   [Aiii'd,    lfe»M«.]     Court    luny    ili|tl|Ojri««    |||^rt|t|^(|4|. 

If,,  after  due  inquiry  into  the  .iuefit»  of  the  appiicHtion,  by  a 
reference  or  otherwise,  the  court  \%  of  the  opinion  that  the 
interests  of  the  iufa^t,  or  of  tlie  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  mak^  an 
order  authorizing  the  petitioner  to  agree  to  the  partitlou  pro- 
posed, and  in  the  name  of  the  infant,  or  of  the  idiot,  l«inatic,  or 
habitual  drunkard,  to  ei;ecute  releases  of  his  right  and  hiterest 
in  and  to  that  part  of  the  property  which  falls  to  the  $haros  of 
the  other  joint-tenantu  or  tenants  In  common.  The  court  may. 
in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  dninkard,  direct  j^artition  to 
be  so  made  as  to  set  off  to  him  or  theui  his  or  (heir  sl^are  in 
common  with  any  of  the  other  owners,  provided  the  cooBout  in 
writityj  thereto  of  such  owners  shall  be  first  obtained. 
2  R.  S.  33«.  931.  ii  87  ana  00;  I..  188Q,  cb.  908. 


§   1593.  BITect  of  releases. 

Releases  so  executed  have  the  same  validity  and.  efifect*  a* 
if  they  were  executed  by  the-  perijvon  iu  whose  behalf  t^ey  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 
Id.,   SS  89a  and  M.,  am'd. 

i  laHM.  (AmM,  ittii.)     Wb«n  tlie  ati%t«  l«  ImtAvevteiU 

The  people  of  the  state  may  be  made  a  party  d«fendanV  to 
an  Action  for  tUe  partition  of  roal  property,  in  the  iMtnie  lUAQuer 
as  a  private  person.  In  such  a  ^as^.  the  summoiw  UHl9t  \>t 
served  upon  the  attoreeyrnenernJ,  wh*»  must  appear  u^  belwilf  of 
the  people,  but  where  the  people  of  the  state  of  Now  Yoii^k  are 
made  a  party  defendant,  as  herein  provided,  the  coinplnint  sbnll 
set  forth,  in  addition  to  the  other  matters  required  to  bo  HBt 
forth  by  the  code  of  civil  procedure,  detailed  facts  siiowiug  the 
nature  and  extent  of  the  interest  in  or  lien  on  the  Raid  real  prop- 
erty of  the  people  of  the  state  of  New  York  and  the  reason  for 
making  the  people  a  party.  Upon  failure  to  states  .such  facts. 
the  complaint  shall  be  dismissed,  as  to  the  people  o£  the  state 
of  New  xork. 

Id..   |«  oa  and  06,  am'd.     Am^  L.  lOtl,  di.  06;   ia  «ffect  Sopt.  t   1911. 

$  1595*  VSxemvUlleil  cofiy  of  jnflKnient  m^ty  !>«»  reoor%|eil. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  finaj  judg- 
ment, in  an  action  for  partition,  may  he  raoofded,  in  the  oa\i<e 
for  reeordinur  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  ia  situated. 

Ii.  1846,  Oh.  182,  I  0  (4  Adm.   43a>.      * 
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ARTICLB  THIRD. 

Action  for  dower ^ 

Bte.  1696.  Limitation  of  action  for  dower. 

1607.  Against  whom   action   to  be   bronght. 
1686.  Who  maj  be  Joined  aa  defcodanta. 

1680.  Id.;  where  defendanta  claim  in  Beyeralty. 

1600.  Damagea  may  t)e  recorered;  bow  estimated. 

1601.  Id.;  in  action  againat  alienee  of  husband. 

1608.  Id.;  where  aeyeral  parcels,  etc. 

1608.  Id.;  againat  heirs,  etc..  aliening  land. 

1604.  Action  barred  by  aasignment  of  dower. 

1606.  GoUosWe  recovery  not  to  prejudice  infant. 

1606.  Complaint. 

160T.  Interlocutory  Judgment  for  admeasurement. 

1608.  Oath  of  commiaaloners.  etc.;  removal;  filling  TacaoQf. 

1600.  Dower,  bow  administered. 

1610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  ezpensea. 

1613.  Final   Judgment. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  Jndgmeal. 
1616.  Junior  incumbrancers;   not  affected  by   admeaturement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  glren. 

1617.  Plaintiff  may  consent  to  receire  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  it;  proceedings  tberevptm 
1610.  Interlocutory  Judgment  for  sale. 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Llena  to  be  ascertained. 

1622.  Id.;  payment  of;  or  aale  subject  to. 

1623.  Report  of  sale. 

1624.  Final  Judgment  thereon. 

1626.  Certain  proTlslons  of  article  second  made  appUoaUo. 

I  ISOa.  [Ani'd,  1882.3    LlmitaHoa  of  aetlon  for  dow«v. 

An  action  for  dower  must  be  commenced  by  a  widow,  withlv 
twenty  years  after  the  death  of  her  husband;  bat  if  she  !■»  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Tnsane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execntion  npon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  posiesoion, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognissed  as  a  subsisting  claim  against  said 
Iands«  the  time  after  the  death  of  her  husband,  and  previous 
to  such  acknowledgment  in  writikig  or  such  recognition  by 
Judgment  or  decree,  is  not  a*  part  of  the  time  limited  by  this 
section. 

1  R.  8.  742.  §  18  (1  Bdm.  603). 

I  159T.  Affalnst  vrhom  action  to  be  bronirltt. 

Where  the  property,  in  which  dower  Is  claimed,  is  actually 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
•ction.    Where  it  Is  not  so  occuoiVd,  the  sction  must  be  ^roofht 
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agaiust  some  person  exercisinir  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commeucemeut  of  the  action. 
Sc>D  i  1502,  ante. 

i  1508.  [Am'd,  1013.]     "Wko  may  be  Joined  a«  defendaata. 

1.  In  either  of  the  cases  specified  in  the  last  section,  uny 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower  is  claimed,  may  be  joined 
as  defendant  in  the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  upon  the  lands 
affected  thereby,  in  the  same  manner  as  a  private  person,  in 
snvh  a  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  York  are  made  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  matters  required  to  be  set  forth  by  the  code  of 
civil  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.     Upon  failure  to  state  sucn  facts  the  com- 

Slaint  shall  be  dismiHsed  as  to  the  people  of  tne  state  of  New 
'ork. 
See  li  452,  1508.  ante.     ▲m*d  L.  1918,  cb.  77.*l.   In  effect  Sk^pt.  1,  1013. 

i  1500.  Id.|  nvhere  defendants  claim  In  •eTeralty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiff's  husband  died  seized,  or  in  all 
the  real  property  which  ue  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
I)ossess  or  claim  title  to  different  portions  thereof  in  severalty. 

I  1600.  Damaffe*  may  be  reeoTeredi  bo^r  entlmated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seised,  she  may  also  recover, 
in  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  6f  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband *s  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant:  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  R.  8.  742,  fi  10,  20  aud  21  (1  Edm.  G04). 

I  1001.  Id.|  in  action  asralnat  alienee  of  bnnband. 

Where  a  widow  recovers  dower,  in  a  case  not  specitied  in  the 
Ust  iection,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  d<iwcr,  to  be  couiputed  from  the  coinmence- 
meut  of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  permanent  improvements,  made  since  the  property  was 
aliened  oy  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 
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I  I.0D2*  Id, I  wlk0v«  ■•▼•rill  psrcela,  etc. 

Tlie  last  two  tiectianii  do  not  authorise  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damageH  for  withholding 
dower,  in  any  portion  of  the  property  not  oecuf^ed  or  claimed 
by   him. 

See  fl  1508  and  1509,  ante. 

I  l«08.  Id. I  aaralniit  helm,  etc.*  allentny  Utnd, 

Where  a  widow  recovers  dower  in  real  prope^-ty  aUened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  aeiivn 
aguiuHt  him,  her  damages  for  witUhulcliug  her  dower,  fmni  the 
time  of  the  death  of  her  husband  to  the  time  of  (.he  alienation, 
not  exceeding  six  years  in  the  whole.  Th©  Hum  recovered  from 
him  must  be  deducted  from  the  sum,  whiuh  Hhe  would  ottoerwise 
be  entitled  to  recover  from  Ihe  grantee;  and  any  sum  r^'overed 
as  damages  from  the  grantee,  must  be  deducted  trow  tlie  nnm, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R.  S.  743,  I  22  (1  I£(tm.  004). 

I  1004.  Actlou  barred  1i>'  aiinlH^ameot  of  40^^*^ 

The  acceptance,  by  a  widow,  of  an  aasigumeut  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  ijuet«tion,  bara  an 
action  for  dower,  aud  may  be  pleaded  by  any  defeudaat. 

Id.,  I  23. 

f  lOOS,  Collaalve  reeoyery  not  to  fkr«|«»dMie  Intent. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  Infant,  by  t^e  default  or  eoiluaion  of  Ida  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  poHsessioo, 
although  that  Is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   f  24,  am*d. 

1  1«00.  Complaint. 

The  complaint,  in  an  action  for  dower,  muat  describe  the 
property,  aa  prescribed  in  section  !1511  of  this  act;  and  must  set 
forth   the  name  of  the  plaintiff'^  huabuud. 

2  B.  S.  304,  f  10  (9  Ifidia.  $13),  umU     See  |  1409,  aiitt-. 

I  tW7»  Interlooatory  Jndflrmeiit  for  admeaMureinent. 

If  the  defendant  makes  default  in  appearing  or  pleadiug;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  i)pou 
a  trial,  that  the  plaintiff  is  entitled  to  dowt»r  in  the  real  property 
described  in  the  complaint,  an  interlocutory  judgnieut  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,  particu- 
larly describing  it,  be  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  as  commissioueni  for  that  p«irpi)Ne. 

B«»o<l  on  2  R-  S.  au.  i  &o;  Id.  449  (9^  Bdm.  830.  511). 

i  1008.  Oath,  of  eammi»aloaevH»  ete.!  removals  fllMagr 
Taeauey. 

Each  of  the  commissioner*,  or  the  referee,  as  the  caae  rotinlrea, 
must,  before  entering  upon  iUv  e.\ecatiuu  of  his  duties,  subwcrihe 
aud  take  an  otUh,  before  an  olHcer  .specified  in  section  842  of  this 
act,  to  the  effect,  that  he  will  faithfully,  houesrtly  and  impartiaUy 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  with 
the  olerk,  before  a  commissioner  or  a   referee  enters  upon   the 
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execatioo  of  hm  duties.  Tke  court  luay,  at  any  tnuii,  retaova 
the  referee,  or  either  of  the  fommittsio iters.  If  either  of  them 
aies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court   may,   from   time   to   time,   appoint   another  person  in   bis 

place.  ' 

3  &.  8.  489,  11  11  and  12  (2  Edm.  512>,  am'd.     S«e  f  ISiiO,  ante. 

The  referee  or  the  comminfiionerB  must  execvte  their  duties  in 
the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  beat  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaiutiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  purt 
so  laid  off  by  posts,  stoning,  or  other  permanent  monuments. 

2.  In  making  the  admeasurenkeut,  th(*y  must  take  into  con- 
sideratiou  any  permuuent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
niuat  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  i»  not  practicable  so  to  nward  them,  a  deduction  must  bo 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve^ 
ments,  as  is  included  in  the  part  laid  off  to  her. 

B.  If  it  is  not  practicable,  or  if,  in  the  ophiion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  partien 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  snl)divisions 
of  this  section,  they  must  report  that  fact  to  the  cM>urt. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  In  the  admea^«ureme^t. 

2  R.  8.  489,  I  18,  as  am'd  by  L.  1869,  cb.  438,  f  1. 

I  1610.  Report  thevenpon. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  fuU  reiMjrt  of  their  proceedings,  specifying  therein 
the  manner  in  wiiich  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  i«  to  be  admcas- 
uriMl,  they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  f  13,  amM  by  L.  1809,  cb.  433.  {  2. 

}  1611.  Setting:  astfle  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  comniissioners,  or  a  new  n^feroe, 
who  must  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

Id.,  I  16,  am'd. 

I  1612.  FecH  nnd  expenncM. 

The  fees  and  expenses  of  the  roniniissioners,  or  of  the  referee, 
including?  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
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under  the  direction  of  the  court;  and  the  umouut  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  rosts. 

SuiMtituted  for  id.,  |  25.     Set'  S  lo^o,  ante. 

fi  1(113.  Final  Jnilsrment. 

Upon  the  report  beiuj?  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commisHlonerH  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  diKtinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  poR- 
Hcssiou  of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereuiH)ii 
after  she  takes  possession.  If  the  referee  or  the  commissi(»ners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
proi)erty,  as  ascertained  by  a  reference  or  otherwise,  be  pai<l  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property:  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  prop- 
erty, during  her  natural  life.  The  final  judgment  may  also 
award  damages  for  the  withholding  of  dower. 

^e  2  U.  S.  4SU,  S  IS.  and  L.-  1S<>I>.  cb.  433,  |  3  (7  Rdiu.  449). 
I   1014.  Plaintiff  may  recover  Mnm  a^irarcled;  court   may 
niodlfy  Jadflrment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasiug  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff. 

U  ISGO.  ch.  433,  i  3. 

S  1<{15.  Junior  Incambrancemi  not  affected  by  admeanare- 
nient. 

When?  a  portion  of  the  property  is  admeasured  and  laid  <iff 
to  th«'  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiff*s  right  of  dower,  attaches,  during  the  life  of  the  plain- 
tiff, to  the  residue,  or  to  the  portion  or  share  of  th<»  residue 
which  was  subje<'t  to  it.  as  if  the  porticm  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  di.  717,  I  2,   anrd  by  L.   1S74,  di.  25S  (9  EAm.   8S0). 

S  1U1<{.  Appeal  not  to  Mtny  execution.  If  undertaking  Is 
fflven. 

An   appeal   from   a   final   judgment,   awarding  to  the  plaintiff 

possession  of  the  part   admeasurtMl  and  laid  off  to  her,  does  not 

stay  the  execution  thereof,  un'css  tlie  court,  or  a  judge  thereof, 

grants  an  order  directing  such  a  stay.     Such  an  order  shall  not 

be  granted,  if  an   undertaking  is  given  on   the  part  of   the  re- 
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spondent,  with  one  or  more  sureties,  approved  by  the  court,  or 
a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
gortion,  restitution  of  which  is  awarded,  during  the  time  she 
olds  possession  thereof,  by  virtue  of  the  judgment* 

li.  180».  ch.  488,  fi  4  (7  Bdm.  400).    See  H  1381,  13BS. 

I  1017*  Plaintiir  may  consent  to  Ipeeel've  a  ffross  sum. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

L.  1870.  ch.  717.  i  1  (7  Edm.  771).  am'd. 

I   1618.  Defendant  may-    consent  to   pay  it;    procecdlniTS 


At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  au  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  juotice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  malce  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  1619.  Interlocutory  Jndflrment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
the  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
judgmont  in  the  action,  the  court  must,  upon  the  applicition  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinot  parcel  of  the  property  can  be  admeasured  and  lail  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  \o  the 
interests  of  the  porties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  ndmeaRured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  ease  specified  In  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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article  ninth  of  this  tillo,  be  barred  of  and  fi'om  auj'  right,  tltk% 
OT  interest  in  or  to  the  property  sold. 
L.  1870,  ch.  717,  f{  1  and  li,  atu'd. 

9  l^SiO.  Id.;  4llre<*tinfr  n  part  to  lie  laid  off. 

In  tt  ease  specified  in  section  1617  of  this  a«t,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  moi-e  vacant  or  unim- 
proved lots,  the  plaintiff's  consent  may  contain  a  stipulation  to 
take  a  distinct  paixrel,  out  of  tbo.se  lots,  in  lieu  of  a  xroas  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  l)e  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the  T>laintiff  a 
distinct  parcel,  out  of  the  vacant  or  unitnpro-^-ed  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  props  sum  be 
p«iid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintifTs  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  pre6cril)ed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  hiyiug  off  the  same,  the  eounuissioners  mnst  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiff's right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  preseHbeil.  in 
the  next  three  sections,  for  fixing  /t  groos  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale. 

I   102t.    [Ain*d,    1»14.]       Liens    to    be    asoertained. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  ri'ference  to  asctertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Kut  the  court  may  direct  or  dispense  with 
such  reference,  in  its  discretion,  where  a  party  produces  a  search, 
certified  by  the  clerk,  or  by  the  clerk  and  register  as  the  case 
requires,  of  the  county  where  the  property  is  situated:  and  it 
appears  therefrom,  and  by  the  allidavits,  if  any,  produced  there- 
with, that  there  is  no  such  outstanding  lieu.  Except  as  other- 
wise expressly  i)rescribed  in  this  article,  the  proceedings  upon 
and  subsequent  to  the  reference  must  be  the  same,  as  prescril)e<l 
in  article  second  of  this  title,  where  a  reference  is  made  as 
prescribed  in  .«iection  1561  of  ihis  act. 

Id..  §  2,  am'd  by  L.  1K74.  ch.  258  (9  Edin.  .SSO).  Am'd  by  I..  1914. 
ch.  348,  in  effect  Sfpt.   1,  1914, 

S  1022.   Id.j  payment   of}  or  sale  nabject   to. 

Wht're  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  is  iiil'erior  to  any  other  lien  njiou  the 
proiHTtj%  the  judgment  may,  in  the  discreticui  of  the  court,  direi't 
that  the  property  be  sold  either  subject  to  the  lien,  or  discharged 
from  the  lieu;  and,  in  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 
Id.,  S  4. 

i  liKiii.  Report   of  Male. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  otflcer  making  the  B«ile  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  uume 
of  the  purchaser,  and  the  ptirchnse-price  paid  by  him,  or,  if  the 
property  was  sold  iu  par<'els,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  the  officer  has  paid  out  of  the  proce^'ds  of  the  sale,  pur- 
suaut  to  the  inlerlocutoiy  jufigmcnt;  the  purpose  for  which  e.a<'h 
payment    was   made;   the  amount   and   itfUis  of  his   fees  and   ex- 
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penses;  and  the  net  am^M^iU  q£  the  pr<H:ee4s,  after  deducting  the 
payments. 

L.  1870,  ch.  717,  I  5. 

I  1624.  Final  Jndflrment  tliereoA. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiff's  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  Judgment 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  tnereto. 

Id.,  i  5,  am'd. 

i  162B.  Certain  pro^«lons  of  article  «eeiMlia  made  *p« 
pllcable. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tlie  distribution,  invest- 
ment, and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  Article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  ia  the  last 
section. 

See  8i  1680-1586.  ante.  
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ARTICLE  FOURTH. 

Action  to  foreclose  a  mortgnge* 

Sec.  1626.  Final  Judgment;   what  to  contain. 

1627.  Pernon    liabh'    fur    uiurtgage    d(*bt    may    be    made   defendant,    etc.; 

when  |)eo|)le  uf  Htaie  may  be  made  a  party. 

1G28.  Other  actions  for  mortgage  debt,   when  prohibited. 

1U29.  Complaint  to  Btute  wbctliur  such   action  brought. 

10:iU.  If  Judgment  rendered   therein,   execution  muRt  be  returned. 

1031,  Notice  of  pendency  of  action  to  be  filed. 

1082.  Effect  of  conveyance  upon  sale. 

IkSXi.  DiHpoRltion  of  aurplua. 

IG'M.  Wlien  complaint  to  be  diKmlH»ed  on  payment  of  sum  due. 

lO.T).  Payment  after  Judgment;   when   proceed ingn  to  be  stayed.    ' 

1036.  When  part  only  of  the  property  to  be  sold. 

10.'I7.  When  the  whole  property  may  be  sold. 

i   1G2G.   Final  Jadjrment;  'what  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property.  If  the 
t^kiiintiff  becomes  entitled  to  final  judKUient,  it  must  direct  the 
liale  of  the  property  niortxa^ed.  or  of  such  part  thereof  as  i:i 
sufficient  to  discharfre  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  R.   S.   191,   S  151    (2  Edm.    199). 

I  1027.  [Am'd,  18»»,  1908,  1911,  1912.1  Pemon  liable  for 
mortflTAB'^  debt  may  be  made  defendant,  ete.;  ^%-lien  people 
of  state  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  ha.s  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney -general,  who  must  ap- 
pear in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters  required 
to  be  set  forth  by  the  code  of  civil  procedure  detailed  facts  show- 
ing the  particular  nature  of  the  interest  in  or  the  lien  on  the  said 
real  property  of  the  people  of  ihe  state  of  New  York,  and  the 
reason  for  making  the  people  a  party  defendant.  Upon  failure  to 
state  such  facts,  the  com])laint  shall  be  dismissed  as  to  the  peo- 
ple of  the  state  of  New  York. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a  mort- 
gage, such  appearance  shall  be  as  valid  and  effectual  as  though 
chapter  two  hundred  and  eighty-four  of  the  laws  of  nineteen  hun- 
dred and  eight  had  been  in  force  at  the  time  of  such  appearance, 
whether  such  actions  were  pending  or  concluded  when  such  chap- 
ter took  effect,  anything  in  such  chapter  to  the  contrary  notwith- 
standing, provided,  however,  that  nothing  herein  contained  shall 
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afTect  the  right  or  title  of  any  person  elaimiuff  such  real  property 
uuder  letters  puteut  issued  by  the  people  of  the  state,  for  a  valu- 
able consideration  before  this  act  snail  take  e£fect. 

Id..  9S  152  and-  lo4,  and  Co.  Proc,  part  of  {  1«7.  1^.  181)0,  ch.  528;  L.  1908. 
ch.  2S4:  U   1011.  ch.  25-  L.  1012.  ch.3S8,ln  effect  Sept.   1,   1012. 

S  1028.  Otlier  actlomii  for  ntortcaffe  debt»  v^hen  prohib- 
ited. 

While  an  action  to  foreclose  a  mortgage  uimn  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  acticMi  was  brought. 

Id..   \  163. 

1  IH'JB,  Complaint  to  ntate  TThether  aacli  action  broach t. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id..   «  155. 

S    1<(30.  If  Ivdmiient  rendered  therein,  execution  mnat  be 

returned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly  un- 
satisfied. 

2  R.   8.  in^  8  166.     8«e  S  1432. 

I   1631.  Biotice  of  pendenc^^  of  action  to  be  tiled. 

The  plaintiff  must,  at  least  twenty  davs  before  a  final  judg- 
ment directing  a  sale  is  rendered,  tile,  in  the  clerk's  office  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1(570  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Co.  Proc.,part  of  fi  !.'«.     See  Rule  60. 
§  1682.  BUect  of  conversance  npon  «ale. 

A  conveyance  npon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  Avas  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  eaA  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

f  1B38.  ['Am*d',  1008.]  Dtiipoaition  of  unrplnji;  datles  of 
olllcer  Btakins*  ■ale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  mtist  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  thereto.  If  any  part  of  the  sur- 
plus remains  in  court  for  the  period  of  three  months,  the  court 
must,  if  no  application  has  been  made  therefor,  and  may,  if  an 
application  therefor  is  pending,  direct  it  to  bt  invested  at  inter- 

o8T 


§§  1634-37  MORTGAGE.  e.  14,t.l,a.4 

est,  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  days 
after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  order  of 
the  court  entered  in  the  offic^e  of  IIm  elerk  within  said  thirty 
days,  the  officer  making  the  sale  must  tile  with  the  clerk  hia  tt* 
port  under  oath  of  the  disposition  of  the  proceeds  of  the  sele, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
wore  ordered  to  be  made. 

Id.,    lut  clause  of  Sfi   1&9  aad   160.     Am'd  h.   1008,   ch.  294,     In  •fleet  Sept 
1.   VM)K 

1  1634.  When  complaint   to   be  dinmtMse^  on  payment  ot 

sum  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  ia 
due,  and  another  portion  of  either  is  to  b(»conie  due,  the  complaint 
must  be  dismissed,  without  oo^ts  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  time  l)efore  a  final  judgment 
direetiug  a  aal«  U  r9nder«d»  the  mhil  ikut^  and 'the  plaintiflTs  oosts. 

Id..  6  101. 
S    1035.    Pnyment    after    Juclffment}  "ivhen  proceedlngrii  to 

be  stayed. 

In  a. case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subse<iuent  default  In  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 

collecting  the  sniu  than  due. 

2  R.  s.  191,  8  102.  ^    ^ 

I  163^.  When  part  only  of  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct^  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  IS  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  a<-tioii  and  expenses  of  tht  sale;  and  that  uinm  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  piajntiil  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
\\ith  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 

a  default  happens. 
Id.,  part  of  \i  Uiii  and  104.  oonsolidatPd. 
§  inStT.  When  the  -whole  property  ntay  be  sold. 

If,  in  a  case  specified  in  the  la.st  three  sections,  it  appears  that 
the  mortgaged  prop<*rty  is  so  circumstanced,  (hat  a  ^♦ale  of  the 
whole  will  b(»  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  till*  sale,  after  deducting  the  c*osts  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satinfaetion  of  the 
whole  sum  secured  by  the  mortgage,  with  mich  a  rebate  of  inter- 
est, as  justi4'e  re<iuires:  or  be  first  applicHl  to  the  payment  of  the 
sum  due,  and  the  balance,  or  s<»  much  thereof  as  is  necessar;r. 
be  invest (hI  at  interest,  for  the  lienetit  of  the  plaintiff,  to  be  paid 
t<»  him  fn>m  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 

Id..  S(  1U5  and  lUO.  amd. 
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ARTICIiEI  FITTH. 

Action  to  eompel  the  deienmnation  of  a  claim  to  real  pmpertfim 

Bee.  1<B8.  Wbo  may  malstafn  acttoo. 
1688.  Complaint. 

1040.  PooceediogB  when  defendant  denies  plaintiff's  title. 

1041.  M.;    when   he  pleads  tttle. 

1649.  ProeeedlngB  the  aama  as  in  c^otment. 

1643.  Proceedings  when  defendant  claims  in  reversion  or  remaiadecv 

1644.  Judgment  awarding  defendant  possession,   etc. 

1645.  Judgment  tot  plaintiff. 

1646.  Effect  of  judgment. 

1647'.  Action  to  determine  widow's  dower. 

1648.  Proceedings,  If  plaintiff  admits  defendant's  claim. 

1649.  Id.;    when  defendant 'a   claim   is  denied. 

1650.  This  article  applies   to  corporations. 

1  1638.  CAm'd^     1891»     1904,     1010.]     Who     may    maintain 
action. 

"Where  a  person  has  been,  or  he  and  those  whose  estates  he  has, 

have  been  for  one  year  in  possesBiou  of  real  property,  or  of  any 

undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 

term   of  years   not  less   than   ten.   he  may  maintain   an   action 

against  any    other  person   to   compel   the   determination   of   any 

claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 

or  which  it  appears  from  the  public  records,  or  from  the  allega* 

tiona  of  the  complaint,  the  defendant  might  make  to  any  estate 

in  that  property  in  fee.  or  for  life,  or  for  a  term  of  years  not 

less  than  ten,  in  pos.sessiou,   reversion  or  remainder,  or  to  any 

interest  in  that  property,  including  any  claim  in  the  nature  of  an 

casement  therein,   whether  appurtenant  to  any  other  estate  or 

lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 

.«iaid   property,   of  the   amount   of   value   of   not   less   than   two 

hundred  and  fifty  dollars.     But  this  section  does  not  apply  to  a 

claim  for  dower. 

2  R.  S.  312.  I  1  (2  Edm.  321).  as  am'd  by  Co.  Proc,  |  440;  l*.  1848.  cK 
50:  L.  1864.  ch.  116;  I.,  18S5.  ch.  611:  L.  1860.  ch.  17S;  L.  1864,  ch.  219; 
L.  1891.  cb.  210;  L.  1904,  cb.  526;  L.  1910.  ch«  202.    In  elfieet  May  2,  1910. 

I   1689.  fAm'tf,  1S91,  1904y  1910.1     Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing; 

1.  The  plaintiflfs  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee.  or  for  life,  or  for  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 

and,  for  the  one  j'car  next  preceding,  has  been  in  his  possession, 

or  in  the  possession  of  himself  and  those  from  whom  he  derives 

his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 

<!rommon  with  others. 
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I  1^002.  Id,  I  wl&eve  ««ver«l  v^rcela,  e<o. 

Tbe  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occu^ed  or  claimed 
by   him. 

8e«  91  1508  and  1509,  anti'. 

S  ie08.  Id.  I  aflrainut  helrH,  etc.*  alieoinir  l4ip<l« 

Where  a  widow  recovers  dower  in  real  proju^rty  aUeoeU  by 
the  heir  of  her  husband,  she  may  recovt^r,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  duw^r,  fmm  the 
time  of  the  death  of  her  husband  to  the  time  uf  t,he  alieuatiou, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  wbioh  kIio  wauld  othyerwwe 
be  entitled  to  recover  from  the  grantee;  auU  any  suni  r«t'o?ered 
as  damages  from  the  grantee,  must  be  deducted  from  tke  Bum, 
which  she  would  otherwiso  be  entitled  tu  recover  from  thQ  boir. 

1  R.  S.  743,  i  '42  (I  mm,  694). 

S  1004.  Action  burred  liy  antilg^iiiaeut  of  dow^i^ 

The  acceptance,  by  a  w^idow,  of  aw  a»sigHmeul  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  ciueHtion,  bans  an 
action  for  dower,  and  may  be  pleaded  by  any  defendaat. 

Id.,  f  23. 

$  1606,  CoUviaiive  re«QTev|r  not  to  ^rej«dlee  Inflkat. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  aiji  infant,  by  t¥e  default  or  colluttkku  of  lUa  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  h«  foines 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dow^r* 
with  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,  S  24,  am'd. 

1  1«06.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  the 
property,  as  prescribed  in  section  1511  of  this  act:  and  must  set 
forth  the  name  of  the  plaintiff's  husband. 

2  R.  B.  304.  S  iO  (2  Skim.  913),  am'd.     Bee  |  1499,  anto. 

I  tOOT.  Interlooatory  Jadivinent  for  adnteaMnrement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwiso  prescribed  in  this  article, 
must  direct  that  the  plaintiff^s  dower  in  the  property,  particu- 
larly describing  it,  be  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  a$  ei>mmiMHiouers  for  Ihnt  pHrpone. 

Based  on  9  R.  S.  au.  i  5q;  Id,  449  (2  Bdin.  830.  All). 

i  1608.  Oatb  of  oommmionevH,  etci  removal!  fllMair 
vaeaney. 

Each  of  the  commissioners^,  or  the  reft^ree,  as  the  case  requires, 
must,  before  entering  up<m  the  execution  of  his  duties,  subscribe 
and  take  au  oath,  before  an  oUicer  specitied  in  section  84*-i  of  this 
act,  to  the  effect,  that  ho  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  niu.st  be  filed  with 
the  olerk,  before  a  commissioner  or  a   referee  enters  upon   the 
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executioD  of  hw  dutien.  The  court  OMty,  at  aay  time,  remove 
tbe  referee*  or  either  uf  the  commiBsioners.  If  either  of  them 
aios,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  another  person  in  bis 
phice.  » 

2  K.  S.  48»,  IS  11  and  12  (2  EAm,  $12),  amU    S«ie  |  1550,  aote. 

f  1009.  Doiver,  hoir  a4uie«siir««l. 

The  referee  or  the  commi8aioneri»  must  esecnte  their  duties  in 
the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  aU  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  purt 
so  laid  off  by  po»ts,  stones,  or  uther  permanent  niouumentn. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  pei*mauent  improvements,  made  upon  the  r(>al 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
puHt  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  IK  not  practicable  so  to  award  them,  a  deduction  must  b<* 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

8.  If  it  is  not  practicable,  or  if.  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  partieH 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  dislinet 
parcel  of  the  property,  as  prescribed  In  the  foregoing  snbdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  R.  8.  480,  S  18.  as  am'd  by  L.  1869,  eh,  438,  |  1. 

I  1610.  Report  there vpon* 

All  the  commissioners  must  meet  together  in  tbe  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  arc 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  fuU  report  of  their  proceedings,  specifying  therein 
tbe  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff:  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  Is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  (he  office  of  the  clerk. 

Id.,  i  13,  am'd  by  L.  1869,  ch.  433.  $  2. 

I  1611.  Settinur  antde  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  mnst  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

Id.,  I  16,  am'd. 

{1612.  Keen  anil  expenMeK. 

The  fees  and  expenses  of  the  c(ininiissloners.  or  of  the  referee, 
including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
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nnder  the  diroctum  of  the  court:  niid  the  amouut  thereof  muHt 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  IHT  rohts. 

SutMtituted  for  id.,  f  25.     Seo  |  155.'),  ante. 

I  1G13.  Final  JnilKnient. 

Upon  the  report  beiup  c'onfimied  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  dintinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereuiwn 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  Jay  off  a  distinct  parcel  of  the  i)roperty,  the  linal 
judgment  must  direct,  that  a  sum,  tixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  t<» 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  prop- 
erty, during  her  natural  life.  The  final  judgment  may  also 
award  damages   for  the  withholding  of  dower. 

8oe  2  R.  S.  4SU,  |  18,  and  L.  18G0,  cb.  133,  f  3  (7  Edm.  449). 

S  1014.  Plaintiff  may  recorer  nnm  airarded;  coart  may 
modify  Jndsnient, 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  d<»wer,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  proj>erty, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasing  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff. 

L.  ISOO,  cb.  433,  S  3. 

fi  KI15.  Junior  Incumbrancers i  not  affected  by  ndmeafiare- 
ntent. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiff*s  right  of  dower,  attaches,  during  the  life  of  the  plain- 
tiff, to  the  residue,  or  to  the  porti(Mi  or  share  of  the  n^sidue 
which  was  subject  to  it,  as  if  the  porticm  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  cb.  717,  §  2,  am'd  l)y  L.  1S74,  oh.  25S  (9  Edm.  SSO). 

I  1(n<l.  Appeal  not  to  ntny  execntlon,  If  undertaking  !■ 
slven. 

An   appeal   from   a   final   judgment,   awarding  to  the  plaintiff 

possession  of  the  part   Jidnieasurejl  and  laid  off  to  her,  does  not 

stay  the  exer-ution  thereof,  unless  the  court,  or  a  judge  thereof, 

grants  an  (»rder  directing  such  a  stny.     Such  an  order  shall  not 

be  granted,  if  an  undertaking  is  given  on  the  part  of  the  ro- 
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Bpondent,  with  one  or  more  guretles,  approved  hy  the  court,  or 
a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
IB  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she 
holds  possession  thereof,  by  virtue  of  the  judgment. 

L.  1868.  ch.  48S,  fi  4  (7  Bdm.  400).  See  K  1381,  ISfiS. 

I  1017.  Plaintiff  may  oon«eii<  to  iPeeelve  A  gromm  sum. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

L.  1870.  cb.  717.  |  1  (7  Bdm. '771).  am'd. 

S  1018.  Defendant  may  convent  to  pax  Ity  prooeedlniTS 
tberenpon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  au  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  juotice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  tlio  applicant,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedienco  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  1619.  Interlocutory  Jndarment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
tho  last  section  but  one,  nnd  she  is  entitled  to  an  interlocutory 
judgmont  in  the  action,  the  court  must,  upon  the  applioition  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dls- 
tinot  parcel  of  the  property  can  be  admeasured  and  lail  off  to 
the  plnintiff,  as  tenant  in  dower,  without  material  Injury  to  the 
interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  rase  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
desigrnated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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article  ninth  of  tliif  titio,  l»o  Imrred  of  and  from  awj'  right,  title, 
or  interest  in  or  to  the  proiK'ity  aold. 
L.  1870,  ch.  717,  ff  1  and  3,  am'd. 

I  1690.  Id*;  41r««tln8:  n  part  to  he  laid   off. 

In  n  case  specified  in  section  161T  of  this  not,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  more  vacant  or  twiim- 
proved  lots,  the  plaintiff's  consent  may  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  ^eroas  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  aud  lay  off  to  the  plaintiff  u 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
p<iid  to  her  out  of  the  proceeds  thereof,  as  preHcril)ed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  presrril»ed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  hiying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiff's right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  adnjeasuremcnt  is  to  he  m.-jde;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  ^  groaa  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale. 

w^  I  c. 

S  1621.  [Am*d.  191I.J  LienN  to  be  aneertnlned. 
Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  anj*  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  tuereof.  But  the  court  max-  direct  or  dispense  with 
such  reference,  in  its  discretion,  where  a  party  produces  a  search, 
certified  by  the  clerk,  or  by  the  clerk  and  register  as  the  case 
requires,  of  the  county  where  the  property  is  sit na ted:  and  it 
appears  therefrom,  and  by  the  atlidavits.  if  any,  produced  there- 
with, that  there  is  no  such  outstanding  lieu.  Except  as  other- 
wise expressly  prescribed  in  tliis  article,  the  proceedings  upon 
and  subsequent  to  the  reference  must  be  the  same,  as  prescriluHl 
in   article    second    of   this    title,    where   a    reference   is   made   as 

pres<Til»ed  in  se<*ti<ux  15(51  of  this  act. 

Id.,    i    2,    atnM    by    L.    1874,    rli.    258    (9    Edra.    88U).      Am'd    by    1..    1914. 
ch.  348,  in  effi^et  Sfpt.   1,  1014. 

f  1022.   Id.;   payment   of;  or  nale   nabjeot   to. 

Where  the  interlocutory  ju<lgment  directs  a  sale,  if  the  right 
of  dower  of  the  i)lalutiff  is  itiferitir  to  any  other  lien  uj>on  the 
projK^rty,  the  judgment  may,  in  the  discretion  of  the  court,  dire<'t 
that  the  property  be  sold  eitlier  subject  to  the  lien,  or  discharged 
from  the  lieu;  and,  in  the  latter  ca.se,  that  the  officer  making  the 
sale  i)ay  the  amount  of  the  lieu,  out  of  the  proceeds  of  the  sale. 
Id.,  i  4. 

8  1G28.   Report  of  nale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  ofhcer  making  the  sale  must 
make  aud  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  pnrchase-price  pnid  by  him,  or,  if  the 
property  was  sold  in  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  the  officer  has  paid  oat  of  the  proceeds  of  the  sale,  pur- 
suant to  the  iiiterlo<-utnry  ju<lgmcnt;  the  purpose  for  whi«'h  each 
payment   was  made;  the  uninunt   and   items  of  his   fees  and  ex- 
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penses;  and  the  net  ami^BJt  qI  Ui«  proise^ds,  after  deducting  the 
payments. 

L.  1870,  cb.  717,  I  5. 

I  1624.  Final  Jadflrment  tliereoA. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  Is  equal  to  the  value  of  the  plaintiff's  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  Judgment, 
confirmhig  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiCE,  in  full  Batisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

I  1628.  Ortaiift  proTfuloim  of  ftrtlele  ««co«a  made  ap« 
pUcable. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tJe  distribution,  invest- 
ment, and  care  of  the  proceeds,  apply,  as  far  as  they  are  apptt- 
cable,  to  a  sale  made  as  prescribod  in  this  Article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  aa  prescribed  ia  the  last 
section. 

See  81  1580-1086.  ante. 
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AUTICLB  FOURTH. 

Action  to  foreclose  a  mortgage* 

Bee.  1626.  Final  JudgrmoDt;  ^hat  to  contain. 

1627.  Person    litibU*    fur    uiurigago    debt    may    be    made   defendantf    etc.; 

wlien  people  uf  Htate  may  Im>  made  a  party. 

1628.  Other  actions  for  mortgage  debt,  when  prohibited. 
1U29.  Complaint  to  Htate  whether  i»uch   action  brought. 

lti3U.  If  Judgment  rendered  therein,  execution  must  be  retoxned. 

mU.  Notice  of  pendency  of  action  to  be  filed. 

I(t32.  Rtfect  of  conveyance  upon  sale. 

mas.  DlHiMwition  of  aurplus. 

10:U.  WiuMi  complaint  to  be  dlRmlnsed  on  payment  of  sum  due. 

10:J.").  I'ayment  after  Judgment;   when   prtK-eetllngs  to  be  stayed.   • 

KxU).  When  part  only  of  the  property  to  be  sold. 

16.'17.  When  the  whole  proper^  may  be  aold. 

I   1620.   Final  Judarment;  wliat  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  If  the 
t^idiiitiff  becomes  entitled  to  final  judgment,  it  must  direct  the 
tfale  of  the  property  mortgaged,  or  of  such  part  thereof  as  is 
ffufik'ieiit  to  discharge  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 

2  R.   S.   191,   i   151   (2  Kdm.   199). 

i  1627.  [Am'd,  1890,  1908,  1911,  1912.1  Pemon  liable  for 
mortaraare  debt  may  be  made  defendant,  etc.;  '«vlien  people 
of  state  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  Rtate  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney-general,  who  must  ap- 
pear in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters  required 
to  be  set  forth  by  the  code  of  civil  procedure  detailed  facts  show- 
ing the  particular  nature  of  the  interest  in  or  the  Hen  on  the  said 
real  property  of  the  people  of  the  state  of  New  York,  and  the 
reason  for  making  the  people  a  party  defendant.  Upon  failure  to 
state  such  facts,  the  complaint  shall  be  dismissed  as  to  the  peo- 
ple of  the  state  of  New  York. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a  mort- 
gage, such  appearance  shall  be  as  valid  and  effectual  as  though 
chapter  two  hundred  and  eighty-four  of  the  laws  of  nineteen  hun- 
dred and  eight  had  been  in  force  at  the  time  of  such  appearance, 
whether  such  actions  were  pending  or  concluded  when  such  chap- 
ter took  effect,  anything  in  such  chapter  to  the  contrary  notwith- 
standing, provided,  however,  that  nothing  herein  contained  ahaU 
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affect  the  right  or  title  of  any  i>ersM)n  claimiu^  such  real  property 
uuder  letters  patent  issued  by  the  people  of  the  state,  for  a  valu- 
able consideration  before  this  act  shall  take  effect. 

Id..  S8  I^  and*lo4,  and  Co.  Proc.  part  ot  I  1C7.  L.  18U0.  ch.  628;  U  1908. 
ch.  2S4-  U   1911,  ch.  25:  L.  1912.  ch.388,ln  effect  Sept.   1.   1912. 

i  1028.  Other  actiena  for  mortarave  debty  when  prohib- 
ited. 

AVhile  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  mniutained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id..   8  163. 

g   l«:i&.  Complaint  to  atate  whether  anch  action  broairht. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id.,  s  155. 

g    1<I30.  If  Indarn&ent  rendered  therein,  execution  mvat  be 

returned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly  un- 
satisfied. 

2  R.  8.   191.  S  l&C.     Bee  S  1432. 

g   1031.  Ivotice  of  pendency  of  action  to  be  flled. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  tile,  in  the  clerk's  oflice  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  sei-tion  IfJTO  of  this  act; 
which  mnst  specify  in  adciition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Co.   Proc.,Dart  of  fi  132.     See  Rule  00. 
g  1682.  Kffect  of  conveyance  npon  aale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

g  ioas.  ['Ant'd',  10O8.]  DtapoMltion  of  anrplnii;  duties  of 
ollicer  malctnar  sale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  thereto.  If  any  part  of  the  sur- 
plus remains  in  court  for  the  period  of  three  months,  the  courr 
must,  if  no  application  has  been  made  therefor^  and  may,  if  an 
application  therefor  is  pending,^  direct  it  to  be  invested  at  inter- 
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est,  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  days 
after  completing  the  sale,  and  executing  the  proper  conTeyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  hi^  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
wore  ordered  to  be  made. 

la.,    laat  clause  or  §S   159  aad   IfiO.     Am'd  L..    1908.   ch.   294.     In  •fleet  Sept 
1,   VJttH. 

1  1634.  "When  complaint  to  be  dlamliiaed  on  payment  of 
mntn  due. 

AVhere  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  coats  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  aale  is  rendered,  the  sunidue^  and  the  plaintiff's  costs. 

Id..  J  161. 

I    j(i35.     Payment    after    Judgrjuent^  -when  proceedlnsH  to 

be  stayed. 

In  a^case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsecjuent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  stiuu  tlMu  due. 

2  K.  S.    191,   8  1U2. 

{  16:i6.  when  part  only  of  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
directj  that  no  more  of  the  property  be  sold,  in  the  fir.st  place, 
than  IS  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  tht  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  iuteret^t,  the  plaintifF  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  a& 
a  default  happens. 

Id.,  part  of  SK  lUa  and  104,  consolidated. 

§  l({87.  IVhen  ibe  'v^hole  property  may  be  sold. 

If,  in  a  case  siicrified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  h«ile  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  investiHl  at  interest,  for  the  InMiefit  of  the  plaintiff,  to  be  paid 
to  hiuL  fnm\  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 

Id..  §S  105  and  160,  am'd. 
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ARTICIjE!  fitth. 

djction  to  eatnpel  the  deternUnatunh  cf  a  daim  to  real  propertjf^ 

Bee.  1688.  Wlio  may  maltitafn  acttoo. 

1639.  Ck>mplalnt. 

1640.  PooceedingB  when  defendant  deniee  plaintiff' ■  title. 
1941.  Itf.;   when  he  pleads  title. 

1643*  Froceedlngs  the  Mime  as  In  cdectment. 

1643.  Proceedings  when  defendant  cUims  In  reyersloo  or  reniaioder^ 

1644.  JTudgment  awardintr  defendant  posaeealon,  etc. 

1645.  jQdipaent  tot  plaintiff. 

1646.  Kffeet  of  jodgmenL 

1647.  Action  to  determine  widow*  a  dower. 

1648.  Proceedings,  if  plaintiff  admits  defendant's  claim. 
1640.  Id.;   when  defendant's   claim   is  denied. 

1650.  This  article  applies   to  corporations. 

1  1638,  CAm'dy  1801»  1904»  1010.]  Who  may  niAlntalA 
orctlon. 

"Where  a  person  has  been,  or  he  and  those  whose  estates  he  has, 
have  been  for  one  year  in  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  in  foe,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten.  he  may  maintain  an  action 
against  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  aUega- 
tions  of  the  complaint,  tho  defendant  might  make  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dower. 

2  R.  S.  312.  J  1  (2  Edoi.  321).  as  am'd  by  Co.  Proc^  |  440;  L.  1848.  eh- 
50:  L.  1864,  oh.  118;  L.  1855.  eh,  611:  L.  1860,  ch.  17S;  L.  1864.  ch.  219; 
U  1B»U  cb.  210;  U  1904,  cti.  526;  L.  1910,  ch«  202.     In  efDtet  May  2,  1910. 

I  1689.  tAm*4i,  1891,  1904»  1910.]      Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing; 

1.  The  plaintiff's  right  to  the  real  property,  whether  his  estate 
therein  is  in  fee.  or  for  life,  or  for  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 

and,  for  the  one  year  next  preceding,  has  been  in  his  possession, 

or  in  the  possession  of  himself  and  those  from  whom  he  derives 

his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 

common  with  others. 
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3.  That  the  defendant  unjustly  eluims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjuRtly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  nuiy  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Irl..  f  2.  am'd.  See  Co.  Proc.,  f  440:  L.  1801,  ch.  210;  L.  1004.  ch.  526; 
L.   1010,  ch.  203.     In  effect  May  2,  1010. 

1  1040.  Proceedlnnrs  ^-hen  defendant  denies  plaintlfl'a 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  iu  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 

2  R.  S.  312,  S  7,  am'd  by  L.  1835,  ch,  511. 

{   1041.   [Am'd,  1801.]      Id.$  Trhen  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
•  defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in.  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgnu^ut  to 
which  he  would  be  entitled  iu  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  auy  two  or 
more  of  said  demands. 
L.  1801.  ch.  210. 
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g  1U42.  CAm'a,  1K01.1  Proeeedlrva  the  same  a*  la  ef^^tm 
meat. 

Where  an  i»Bue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  Ueu  or 
incumbrance  upon,  saiv*  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 
L.  1891,  cb.  210. 

1  1G43.  Proeeediaarii  irbea  defeadaat  olalms  la  reTeraloa 
or  remaiader. 

Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  rcTersion, 
he  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  /the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  whi<'h,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 

2  R.  8.  314,  315,  fS  13  and  16  (2  Eclm.  323).  am^d  by  L.  1855.  ch.  511. 

S  1044.  Jadfraieat    aivardlaig;    defeadaat    poaae«aloBy    etc« 

Where  a  final  judgment,  in  favor  of  the  defendant,  determiues 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  do  mages  for  the  withholding  of  his 
property,  as  in  an  oction  of  ejectment. 
B  R.  S.  314,  315,  f  15,  am'd  as  on  page  433. 

f  1045.  [Am'd,  1801,  1»10.1     Jadflrmeat  for  plalatlfl. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru* 
in;?  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titles 
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be  forever  barred  from  all  claim  to  any  estate  of  inheritinice,  oi 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judirmont  must  be  that  the  defendant  and  every  person 
claiming?  nnder  him,  as  above  stated,  be  forever  barred  from  nil 
claim  to  any  interest  or  easement  In,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  eaBement,  lien  or  incumbrance  specified  in 
>»«id  judsment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  •  incum- 
brance to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  nppearinK  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering:,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  (^lairn  is  made  in  the  complaint  shall  not  be  entitled  to 
<Hi8t4  unless  awarded  by  the  court  when  «nch  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1691,  ch.  210;   L.   1910,  rh.  203.     In  efTpct  May  2,  IdlO. 

9  1«40.  rAm'd,  1891.1     Bff^ct  of  Judflnneiit. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  throngli.  or  under  that  party,  by  title  accni- 
ing  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  i)arty  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  Innati**.  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  clinrgc  or  in  execution  upon 
conviction  of  a  criminal  ofTence  for  a  term  loss  than  life,  the  said 
defendant  shall  havo  the  right,  within  one  j'car  after  his  dis- 
ability is  ternunate<l,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendnat, 
if  such  dpath  i^ciirs  while  tl»e  disability  continut^s.  I'pon  any 
new  tri^  of  an  a«-tH)ii,  brought  as  presrribeil  in  this  article,  the 
record  of  th».  evidence  given  up'>u  the  previous  trial,  may  be 
a«'ain  offered  to  the  court  by  either  i»arty,  and  may  be  received 
in  (evidence,  in  ease  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  such  rules  ami  f)rders  as  to  preserving  the 
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reoeni-of  the  «videiK*e  fciv^n  in  stieh  aotion«  and  perpetuating 
the  proofs  pirodu^-ed  therein,  either  with  or  without  the  uwaniiug 
of  any  othe^r  reUef  to  the  party  whose  proofs  are  bo  perpetuated, 
ofi  Hhall  be  necessary  or  proper,  and  may  embrace  such  directions 
ia  the  iiuUsment. 

L.  1891,  ch.  210. 

S   1647.  [Am'dy  18»1.]    ActlMi  to  determine  nrldow'M  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1891.  ch.  210. 

S   1S4H,  Proce^dlniriif  if  plaintiff  admits  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  propc^rty 
described  therein,  or  any  part  thert^of,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  st't  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in   an  action  for  dower. 

I  1040.  Id.;  -when  defendant's  claim  is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  ui  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
riirht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
•  action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 
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£  14I60.  [Am'd^  18B1.]    This  article  applies  to  oorporatioas. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

L.   1891,  cb.  210. 
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jUITICLB  SIXTH, 

Action  for  vxuUm 

A«>c.  1061.  Wlio  liable  to  action  for  waste. 

1652.  Action  by  beir.  devisee,  or  grantor  of  reverflloa. 
1053.  Id.;    Yrj  ward   a^lnst   sraardikn. 

1654.  Id.;  by  crantee  of  real  property,  sold  under  execntloo. 

1655.  Judgment   in  action  against  tenant  of  iMirticalar  eeiate. 
1056.  Action  against  joint  tenant  or  tenant  in  common. 
1G57.  Id.;  interlocutory  Judgment  for  partition. 

1G&8.  Id.;  darocges  to  be  deducted  from  defendant's  share. 
1659.  View;  ^viieo  not  necessary;  when  ftnd  bow  made. 


y  1051.  Who  liable  to  action  for  iva«te. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him»  without  a  special  and  lawful  written  license 
so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  8till  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  B.  S.  834,  18  1  and  2  (2  B^m.  844). 

S  1062.  Action  by  heir,  devisee,  or  irrantor  of  reToraion* 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The. grantor  of  a  reversion  may  maintain  on  actiaai 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  8  4.  am*d. 

8  X933.  Id.  I  by  wajrd  against  amardian. 

Such  nn  fiction  may  also  be  maintained  agahiftt  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
8hii>.  for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  ghardianship. 

Id.,  part  of  8  1. 

8  1054.  Id.)  by  vrantee  of  real  property ' sold  under  exe*> 
cation. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
8ale.  against  the  i)er8on,  who  was  then  in  possession  of  the 
property." 

Id..  8  20. 

{  1656.  Jttdrn^iit  in  aetioa  avainst  tenant  of  pa#tionlar 
estate. 

If  the  plaintiff  recovers  in  nn  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  Judg- 
ment must  award  to  him  treble  damages.  Where  the  action  fs 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  In  reversion 
is  equal  to  the  valne  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  munt  also  award 
to  the  nlaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

Id.,  8  10.  as  modified  by  Go.  Proc..  I  452.  See.  also.  88  1000  and  1180,  ant*. 
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ARTICliB  KIGHTH. 

Other  actums  reloHng  to  reaU property. 

Sec.  1664.  CertMlQ  penoos  boldlof  over  deemed  trespaeaen.    Action  •ffmlnib 
them. 
1666.  ReTergloner,  etc.,   may  maintain   action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  lUf  co-twumt. 
1Q67.  Action   for  cutting,    etc.,    trees. 
1668.  Id.;  wben  treble  damages  may  be  recovered. 
Xij/fiy.  Treble  damages  fur  forcible  entry  or  detainer. 

f  1004.  Certain  pemon*  holdlitK  over  deeiued  tre«pa«*eris« 
Action  ayaiuait  tkem. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,  wiio  holds  over  and  continues  in  possession*  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator,  to  recover  the  full  value  of  the  profits,  received  daring 
the  wrongful  occupation. 

1  R.   S.  748,  t  7  (1  Edm.  700). 

§  1606.  Keversloner,  etc«»  may  maintain  aetion« 

A  person,  seized  of  an  estate  in  remainder  or  reyersion,  may 
maintain  an  action  founded  uaon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id..  I  8. 


{  16G6.  Joint  tenant,  etc.,  naajr  maintain  action  asainst 
hia  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
just  proportion  against  his  co-tenant,  who  has  received  more  than 
his  own  just  proiiortion,  or  against  his  executor  or  administrator. 

Substituted   for   id.,   f  9. 

1  1667.  Action  for  cnttiny,  etc.,  tr^em. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
l)rivilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  d38.  I  1  (2  Bdm.  349).  am'd. 

{  1668.  Id.;  'wl&en  treble  damages  may  be  vecorered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  single 
damages  only. 
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g  1042.  [Am'd,  181>1.1  Prooeedirv*  the  Mame  nu  in  ei^et^ 
itient. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  a8  pre- 
scribed iu  this  article,  unless  the  defendant  merely  demands  that 
tlie  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  pt-operty,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saiv*  property,  the  subsequent  proceedings  are 
tbe  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

L.  1891.  ch.  210. 

S  1048.  ProceedinflTfl  -when  defendant  claim*  in  veTersloa 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reyersion, 
he  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  /the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 
2  R.  8.  314,  .315,   H   13  and  16  (2  Kdm.  323).  ara*d  by  L.  1S55,  cb.  611. 

%  1044.  Jadfrnient    aivardtnfir    defendant    po««e«slon,    etc* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
B  R.  S.  314,  315,  f  15.  am'd  as  on  page  433. 

f  104S.  [Am'd,  1M01,  1»10.1     Jadflrment  for  plaintiff. 

Final  judgment  for  the  plaintiff  must  bo  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
in;?  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  iu  article  ninth  of  this  title^ 
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be  forever  barred  from  all  claim  to  any  eRtate  of  inheritiiuce,  oi 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
claimhi^  under  him,  as  above  stated,  be  forever  barred  from  nil 
claim  to  any  interest  or  easement  In,  or  lien  or  incumbrance  upon, 
the  said  pr«i>erty,  of  any  kind  or  nature  whatsoever,  or  of  nny 
particulnr  interest,  easement.  Hen  or  incumbrance  specified  in 
said  jndArment;  and  the  court  nmy  direct  any  instrument  pur- 
p(»rtinf?  to  create  any  such  interest,  easement,  lien  or  •  incum* 
brance  to  be  deliverinl  up  or  to  he  canceled  of  record;  or  two  or 
more  of  snid  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  su<'h  a  judsrment  is  taken  up(m  the  defendant's  default 
in  appearinK  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  ayrainst  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
costit  unless  awarded  by  tlie  court  when  such  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  18»1,  ch.  210;   L.   1910,  ch.  203.     In  effect  May  2,  1910. 

I   l«44l.  fAniM,  IHOl.l     BIT^ct  of  Jadfrment. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  agaiui«t  the  other  party, 
as  to  the  title  established  in  the  action;  and  al^  against  every 
person  claiming  from,  through,  or  under  that  party*  by  title  accm- 
ing  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  iu  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  nny  i)arty  within  one  year  after  said  juilgmont.  Hut  where 
a  defeinlant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  cliar.irc  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  Irss  tlian  life,  the  saul 
defendant  shall  have  the  right,  within  one  j'car  after  his  dis- 
ability is  t(:rminate<l.  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representative's  of  such  a  defendant  shall  Have 
the  same  right  within  one  year  after  the  death  of  Haiti  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  tri^  4)f  an  action,  brought  as  prescribcnl  in  this  article,  the 
record  of  th^.  evidence  givcMi  upon  the  previous  trial,  may  be 
a^aiu  ofl'ered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  such  niles  and  orders  as  to  preserving  the 
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reoenl  of  the  «vid«iK*e  siven  in  midi  aotions  <ind  perpetuating 
tbe  proofs  produced  therein,  either  with  or  without  the  awanliug 
of  any  otfactr  reUef  to  the  party  whose  proofs  are  bo  perpetuated, 
•8  shall  be  necessary  or  proper,  and  may  embrace  such  directions 
ill  the  iud^sment. 

L.  1891,  cb.  210. 

S   1047.  [Am'd,  1801.]    Acti««  to  determine  wldow'n  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
rears,  in  real  property,  may  maintain  an  action  against  a  wumnn. 
who  claims  to  have  a  right  of  dower  in  the  w'hole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  proxisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1801,  ch.  210. 

$  1648.  ProeeedingTMy  If  plaintiff  adniit*  defendant's  elalm. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
doeft  not,  by  her  answer,  set  forth  facts  .«^howing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in   an  action  for  dower. 

S  1649.  Id.$  M^lien  defendnnt'ii  claim  Is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
rifirht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
procee<lings  subsequent  to  the  answer. 
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fi  14I60.  [Am'd^  1801.]    This  article  applies  to  oorporationa. 

An  actbu  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  aay 
such  corporation  or  association. 

L.   1881,   cb.  210. 
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ARTICLE  SIXTH, 

Action  for  vxuU. 

i4<*e.  1651.  Who  liable  to  action  for  waste. 

1652.  Action  by  Lelr,  devisee,  or  graotor  of  rtTenloa. 

1053.  Id.;   bf   ward   aeralost   guardian. 

1C64.  Id.;  by  grantee  of  reel  property,  sold  under  execntloo. 

1656.  Judgment  lo  action  against  tenant  of  iwrtieular  estate. 

1656.  Action  against  Joint  tenant  or  tenant  in  common. 

1657.  Id.;  interlocutory  Judgment  for  partition. 

1658.  Id.:  darocgee  to  be  deducted  from  defendant's  share. 

1659.  View;  wlieo  not  necessary;  when  mad  bow  made. 

^  JL051.  Who  liable  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  teuaut, 
who,  durinc  bis  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  Htill  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  B.  ft.  834.  U  1  OiMl  2  (2  sSm.  844). 

S  1062.  Action  by  heir,  devisee^  or  grrantor  of  reTeraioa* 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The  grantor  of  a  reyersion  may  maintain  an  actium 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  I  4,  atD*tf. 

f  1933.  Id.f  by  'ward  avainat  vvAvdlan* 

Such  nn  action  may  also  be  maintained  agaiuftt  a  guardian  by 
his  ward,  either  l)efore  or  after  the  termination  of  the  guardian* 
ship,  for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  giiardianship. 

Id.,  iMrt  of  {  1. 

I  1054«  Id»|  by  vraatee  of  real  property 'sold  under  exe« 
cation. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
Hale,  against  the  i)erBon,  who  was  then  in  possession  of  the 
property.' 

Id.,  f  20. 

{  1656.  Jttdvuk^nt  In  artioa  avalnst  tenant  of  partienlar 
esitate. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  fs 
brought  by  the  person  next  entitled  to  the  reversion,  and  It 
appears,  in  like  manner,  that  the  injury  to  the  estate  In  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  munt  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

M.,  I  10.  as  modUled  by  Co.  Proc..  I  4C2.  See,  also.  f|  1020  and  1180,  ante. 
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S  11166.  Action  agraliiMt  l^iat  t^n^Pt  ^r  tenant  in  oommon. 

An  action  for  waste  mu^  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  agtauA  bis  c<Hte&ant,  who  commits  waste 
upon  the  real  property  held  in  joint  tenancy  or  in  common.  It 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  eilectlon,  either 
to  a  final  judgtliont  for  treble  damages,  as  speciiied  in  the  Inst 
section,  or  to  hare  partition  of  the  property,  as  prescribed  in  the 
next  two  seotionA* 

2  B.  S.  334.  fi§  3  and  II,  consoliaatod. 

t  1067.  Id.;  interioeatary  Jads-nient  far  pavtittaoi.  > 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  plttfdiffgs,"  "Verdict,  report,  OT  d^Wsfon,  db  net 
dotermttie  the  rights  aiid  iutel^ests  of  the  several  partis  in  the 
property  so  held  in  joint  tenancy  or  in  eommoin,  the  court  must 
asoertain  thcyn,  by  a  reference  or  othorwise.  If  it  aMyears  that 
there  are  ^rsons,  not  parties  to  the  actloin^  who  must  have  b^en 
made  parties  to  an  action  for  the  lyartition  of  the  property,  they 
most  be  brought  in  by  sapplemental  summons,  aiod,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  on  interlocutory  judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
aad^th^  strttseqireot  proeeedinjRrs  tli^^a  tm^t  be  ttiesltme,  as  in 
an  action  for  the  partition  of  the  property,  ezioept  at  otherwise 
presscribed  in  the  next  section. 
Sdi,  'M  12,  18  f»iid  14,  and-  part  of  }  17,  consolMatea  and-  atn'd. 

f  1068.  Id.}  damagren  to  be  deducted  from  defendant's 
•liarc. 

The  plaintiff  may  elefct  to  f alee' final  ludgfnent  Tor  the  single 
dfitnagen  awarded  io  him,  or  that,  in  making. the  ^rtition,  or  in 
dividiag  the  proceeds  of  a  sale,  so  much  of  the  snare  of  the  de- 
fi^ndant  in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  bft.  to  the 
I»laintiff;-  Thoiiti8idii«io€  the  pro^rty  or  pnoceada,  not  laii  «1T  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  person^  entitled  thereto,  according  to  their  respective 
rights  an(^  interests^ 
14..  i$  15|  16,  aoc\  Indt  duuBe  of  §  17.  nmM. 

I  !L(»60. 'Viei%-;  vrlien  not  necensaryi  when  and  lioiiv^  made. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
faot^  tiiat  Ahe  ourv^^  4be  iuflde,  or  -tha  retfereevtshould  wiem  the-rpiop- 
erty.  Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  tlje  Referee  or  the  judg<?  may,  Jp  his  discretion,  view  the 
pro!>erty,  and  divert  the  attorneys  for  tne  parties  to  attend  g(*Oord- 
lng\y.  In  any  o  her  case,  the  court  may,  in  its  discretion,  by  oraert 
dlredt  a  view  by  the  jury. 
-futetUated  ft  id»,  part  of  §i  8  and  10. 
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1G61.  DefendanU  therein. 

1662.  Klnal  Judgment. 

4VW.  :Ar|»pMMit)tMi  of  tbto  article. 

f  IGCtO.  IVhen  ac<f«n  Bi»y  be  brov|rl>t* 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
sucli  an  action  might  have  been  maintained  under  the  law9  In 
tbrce,  httmctfirttcTy  before  this  act  takes  effect. 

2  R.  S.  332,  f  1  (2  Edm.  348),  and  Go.  Proc..  §  454. 


(  JiOttl.  ]>etoiLdattt«  tiicrein. 

A  perseB  by  whom  the  imisunce  hns  been  erected,  and  a  person 
to  whom  the  nnil  property  has  been  transferred,  may  be  joined  as 
defend«Qts  In  sucm  an  action. 

Id.,  i  2. 

f 'MII9.  'TfttKl  Itrtfirtiie^tt. 

A  final  judgment  in  favor  of  the  pin  In  tiff,  may  award  him 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 

Id.,  i  7,  am'Aitr  Oi.  «roc.«.|'<M. 


g  100s.  AppHei^tlon  of  this  article. 

This  article  does  not  affect  an  action,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only. 
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ARTIOIiB  TENTH, 

lAdded  hj  Ix  1901,  ch.  308.    In  effect  Sept  1,  19014 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  property^ 

Sec.  lesSa.  Testimony  perpetuated  purouaDt  to  tbla  article  may  be  reeel?«4. 
1688b.  Effect  of  documoitary  evidence.  % 

1688c.  Mode  of  introdudng  teatimony. 

1688d.  Application  to  tne  deposition  and  perpetuate  tevtlmooy. 
1688e.  PetltloD,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appe«r. 
16881;.  Referee  to  take  deposition. 

£6881).  Examination;  deposition  to  be  signed  and  certified. 
]K)88i.   peposltions  as  evidence. 

%  t688a.    Testimony  perpetuated  purauant  to  this  article 
iivb»/  be  received. 

In  any  action  or  proceeding  involying  a  question  as  to  title  to 
realt  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offe^  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligeaoe  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

§  168Mb,  ^^eet  of  documentary  cTldenoe. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  eflFect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character, 

f  1688c.  Mode  of  Introducing:  tevtimony. 

Such  testimony  may  be  introduced  In  such  action  or  proceeding 
in  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  actkn 
by  a  witness  who  has  since  died,  and  subject  to  objectionB  aa  to 
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the  competency  of  a  witness  or  the  relerancy  or  competency  of  a 
question  put  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

8  16S8d.  Application  to  tatte  depoHltlon  and  to  perpetu- 
ate teatlmonr* 

Where  a  person  has  <been,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the  ' 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  receiyed  in 
eTidence  pursuant  to  the  provisions  of  this  article. 

I  1088e.  Petition,  wluit  to  contain* 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  In  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
Is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Alky  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

S  IGSSf.  CAn'd,  1013.}  Appointment  of  referee:  notice  to 
appear. 

Upon  the  presentation  of  the  petition,  the  judge  shall  mak*  an 
•rder  containing  directions  as  to  the  persons  to  whom,  and  th^ 
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uiHUiivr  ill  which,  notice  »b^l  be  gh'eu  ol  the  time  ^d  plaec  if(^ 
which  such  applicatlii^u  will  be  heuid;  aud  at  the  tune  fi:i;q4  lu 
said  notice  for  that  mirpose,  if  it  shall  be  buowu  to  the  sat^s- 
fnction  of  the  CDiirt  tnat  the  case  coujeB  within  the  provisions  oif 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  take  8uch  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  given  of  the  time  and  jfisuee 
.It  which  the  testimony  will  be  taken  before  said  referee.' 

If  it  shall  appear  from  the  petition  that  the  person  or  i>ersottar 
to  be  examined  reside  without  tlie  i»tate„  the  iud^o  to  wiuom 
the  petition  may  be  presented  may  direct  Uut  a  con^miasicm  be 
issued  to  one  or  more  competent  persjous  named  therein  to  ex- 
nmine  che  p<*rson  or  persons  nan^ed  therein  under  oath  upon 
the  interrogatories  annex e<l  to  the  commission;  to  take  and  certify 
fhe  deposition  of  each  witness,  and  to  return  the  same  and  tile 
conuuiHsion  aceording  to  the  direc^tioaa  giTv^n  in  or  with  the  com- 
mission; and  for  thUi  puriwiie  the  i^dge  skaU  wake  as  oiNler 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appear,  may  be  adversely  affected  by 
tlie  testimony  sought  to  lie  ttik«u%  AU  tiler  lyroTisleea  of •  ckutptfr 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  syUall 
apply  to  depositions  taken  without  the  state  as  herein  provided; 
and  a  deposition  taken  and  filetl  in  acvordance  with  the  pro- 
visions there*>f  and  of  this  artMe,  »WaH  have  the  Ramc  ferce  aii4 
effect  as  the  depositions  of  «  witness  before  Q  refetee  as  herein 
provided,  if,  before  it  may  he  read  in  evideuce^.  the  petition  and 
order  under  which  it  was  taken  aud  proof  of  service  oJt  all 
the  notices  required  by  this  article,  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  reat  estate  Is  sltnated, 
and  the  dei)osition  or  a  certified  copy  thereof  shaH  fee  recorded 
ill  the  ofhce  of  the  rogittter,  or.  if  there  be  notie.  oi  the  cottBty 
clerk,  of  the  county  in  which  the  real  estate  is  situated. 

Ain'a  by  L.  XOl.3,  ch.  1*0,    In  effect  March  27.  Ifll3. 

S  lOSfig,  [AmM,  1013.1     Referee  to  take  deposition. 

Pefore  proceeding  With  the  testimony,  the  referee  shall  require 
prfM)f  that  due  notice  of  the  hearing  has  bei»n  given  In  accordance 
with  the  directions  in  Buid  ord^^r  contained,  and  thereupon  the 
referee  must  proi-eed  to  take  the  depositions  of  the  persons  pro- 
posed to  hi'  examined,  as  stated  in  the  pctitioju,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ tlie  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sectljuis  eijrht  htindred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-8e\*ea  and  eight  hundred'  and 
fifty-eight  of  the  code  of  civil  pr(H*edure  apply  to  the  exaVMnatiqp 
of  a  person  taken  before  a  referee  as  prgscrilied  in  this  article. 

AinM  l)y  L.   1013.  rh.   140.     In  eUcct  March  27.  1013. 

I  1088h.  B:Kniiiinntlo»{  deiiovltloit  to  be  slflrntfd '«nd  <ielr« 
tiaed. 

The  referee  upon  ev<'ry  examination  taken  as  prescribed  in  this 
article  must  insert  tlier(»in  every  answer  or  dei'laratioif  of  the 
person  examined,  which  any  party  lo  the  said  proceeding  h»q|| ires 
to  he  inserted.  If  upon  the  exau'ination  before  the  referee  fbe 
person  examined  refuses  to  answer  :ii\y  question,  the  referee  mifst 

41« 


c.  14,  t.  1,  a.  10 


REAl.  PROPERTY 


idiai 


rei)urt  the  fact  to  the  court  or  a  iutUfC  thereof,  who  must  deter- 
muie  whether  the  witness  is  oomta  tA  tinswer  the  question.  The 
deposition  when  .completed  must  be  read  aud  jUibscribed  by  the 
IKM'sons  examined,  oertilied  to  by  the  referee,  aim  within  ten  days 
thereafter  must,  togetlier  with  tlie  petition  and  order  uiuler'whi<>ij 
it  was  taken,  and  pro6f  i>t  senviee  of  nil  the  notifoB  re<julred  by 
this  article,  be  61ed  in  the.  9(5<'C  <^f,  th£ /'lerk  of  the  county  in 
which  it  was  taken,  and  tlife  Said"  d^oJntion  or  a  certified  copy 
thereof  must  be  reeofdod  in  the  ofiicQ  cif >  tbft.  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  whiyh  the  ryal  Q^^tatQ 
is  situated. 

S  UiSHi.  [Am*d»  lf)l».l    DeiioMltlonn  an  ovld^nco/     ' 

Subject  to  the  prorisions  of  thiw  artiele,  the  d(>poRition$>  tliken 
before  a  referee  or  pursuant  to  a  comnnsslon  or  (i  certified  rop} 
thereof  may  be  read  in  evidence  by  ^uy  part^'  W  <ui  ac^p  or 
proceeding,  which  HbnH  in  vol  Ye  the  titlo  to  such  real  property, 
as  against  the  person  f)!!  /whose  petition  said  depositions  were 
taken,  eacli  person  to  whom  notice  of  the  takity;  gf  suph  deposi- 
tions was  given  as  directed  m  the  order  Hppouitiug  the  referee, 
and  all  persons  claiming  from,  through  or  vnd«r  them  or  any 
of  them. 

▲m'll  by  L.  1913,  cb.  140.     In  elTwt  March  2T,  104«, 
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TITLE  n. 

Actions  relating  to  cnatMla. 

1.  AeU«n  to   mmmr   •    chiittt. 

I.  AcUuu  U  iwHilOK  ■  UcD  upon  ■  cbitM. 

ARTICLE]    FIRST. 

Aeticm  to  recover  a  chalteL 


3«e.  I«8».  Jc 


709.  UnilmalUne;  lo  when 
T0».  a>ln  of  tTile  b7  tUl 


□  ;   pror«edln^  t] 


III.  TnklDE.  Mr.:  ton-  gUt»I  in  mmplalDt, 
1122.  DamagEi.    lOien  obntlvl  Injurrrl.   etc..  hy  drtradnnt. 
T3>.  An(tv«[  or  IKto  In  IhlnJ  peraoo. 

T3}!  DrfFDdnnl  dibt  Semiipd  liKlcment  (or  relurn. 
TUB.  VtrHM.  «P..   wh«l  to  .t.l» 
7Z7.  Subitltulc  Ln  «naLn  caiu  I 

Piniiimi  bov  ■■nrlolnrd  o 


tela:  jddfneot 
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t  1689.  JotBdor  ot  artlou  with  olhrn. 

NotblDK  in  this  tillp  Ix  tn  Ik;  bo  conHlnipil.  na  to  preTent  the 
plnintEtf  frnm  uniting,  in  the  Rnnn>  coinplniul.  fn-o  or  mocp 
caiiRps  of  action,  in  any  cose  Bjiccified  in  soclion  484  of  this  act 

I  IflfM).  [Am-d.  1'4&4.]    Whi-B  II  rannot  I>f  maliitiilBed. 

An  nctlon  to  rrcovcr  a.  chattel  cannot  lie  mnintuined  Id  either 
of  the  following  casei: 
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1.  Where  the  chattel  was  taJcen  by  rlrtne  of  a  warrant,  against 
the  plaintiff^  for  the  collection  of  a  tax,  assessment  or  fine,  issned 
ia  puisuance  of  a  statute  of  the  State  or  of  the  United  Sutes; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specittedi 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seised  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  waa  legally  exempt  from  such  seisure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  agaiust  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  plaintiiz  had  not  the  right  to  reduce  it  into  his  possession. 

L.  18M,  cb.  800;  2  R.  S.  522,  SI  4  and  6  (2  B.  S.  640).  am*d. 

f  leoi.  Id.  I  after  J«dvneiit  aaralnst  tbe  plalntllf. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  tbe 
same,  and  a  final  Judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  tbe  plaintiff,  for  the 
same  canse  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  mm  upon  the  merits. 

Id.,  s  62. 

I  1082.  Id.)  by  att  asalarnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  tbe  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  m\ght  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

S  1093.  JnrlsdlcttOB,  etc.,  vtrben  replevin  preeedea  ■am- 
ntoaa. 

Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  pmntlng  of  a  provisio'^nl 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  nnd 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 
8««  f  416.  ante. 

I  1694.  Plaintlir  may  reqalre  sberlll  to  repleTy. 

The  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or.  where  judsrment  is  taken  by  default  for  want 
of  an  appearance  or  bleeding,  before  the  entry  of  the  final 
judgment,   cause  the   chattel,   to   recover  which   the   action   Is 

broQgbt.   to  be  replevied   by   the  sheriff  of  the  county  where 
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it  x%  found.  FoiT  that  purpoae^.he  mnst  deUverto  the  sheriff 
aik  affidavit  aud  a  writtea  undertaking,  as  prescribed' lik' ilo 
following  sections  of  tliia  article,  with  a  written  imqcilaltkin, 
iadorsed  vpou  or  .annexed  to  the  affidayit,  and  jnibaeritod-by  kis 
attorney,  to  the  effect,  that  the  sheriff  is  reqoir«l  <to  M^levy 
the>  chattel  described  therein.  The  requintiosi  mty  foe-  directed 
to  the  sheriff  of  a  particular  couAty,  or,  generaliy*  to  the  shetiff 
of  any  county  where  the  chattel  is  found.  It  Is  deemed  the 
mandate  of  the  court. 

Co.  Proo.,  SS  206  and  200,   am'd  and  consolidated. 

I  KIM.  Affidavit  therefor,  before  eommeneenieiit  Of 
mctlon.  , 

The  affidavit*  to  be  delivered  to  the  sheriff,  as  prescribedi  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied;  a^d  muat  voiUaiu  tbe.foUowiug  alleeatioJUK  .'- 

1.  That  the  plaintiff  is  the  owner  of  the  ohattd^  or  is  entiiied 
to  the  possession  thereof,  bv  virtue  of  a  special  property  thereip; 
the  facts  with  respect  lo  which  must  be  set  forth. 

2.  That  it  is  wronjffully  detained  by  the  defendant 

3.  The  alleged  cause  of  tlio  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit 

4'.  That  it  has  not  been  taken  by  virtue  of  a  warrant  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States; 
or.  If  it  has  been  taken  under  color  of  syjch  a  warrant  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  .pro- 
cess, or  other  cansea  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facta  specified,  which  hare  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  vfrtne  of  an  CTPcntlon  or 
warrant  of  attachment  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seissure  thereor;  or,  if  it  ha^  been 
BO  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
epveifled  which  hare '  sobse^ently  oecurred. 

6.  Its  actual  yalue.  •  • 

See  Co.  Ptoc.,  {  207.  ■ ' 

I  1G86.  Id.f  after  oommencement  of  •ction. 

But  where  the  affidavit  is  made  after  the  nervico  of  the  Mm- 
mens,  the  allc^ratlonw,  required  te  be  inserted  therein  hir  btibdi- 
rlRions  first  and  second  of  the  last  section,  must  be  to  the  efCeot, 
that  the  plaintiff,  at  the  time  of  the  comBiencement  of*  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  thenpin:  aaid 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  thoito  snbdivliiens.-  

9  1Q0T,  Id,.«  where  aerecfil  elifittels  #re  to  Ibe  repterlf^A*. 

Where  the  affidavit  describea  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  tt)ereof>  and  where  it 
describes  a  chattel  in  bnlk.  it  must  state  thr  weight  measure- 
nent,  or  other  quantity.  Where  It  describes  two  or  nw>re  diaitt^ls 
to  be  replevied,  It  may.  at  the  election  of  the  plaintiff,  state  the 
.aggregate  value  of  alitor,  separately,  the  value  of  any  chattel 
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ffp  of  any  cl^sa  o^  chattels*  asd  the  aggregate  value  ol  the-  re- 
mainder. If  ax^y.  Where  \t  3tate$  separately  the  value  oX  one 
or  more  chattels  or  classes  6t  chatteisi,  the .  deCe^idaiit  way  .re^ 
onire,  as  prescribed  in  the  foltowiug  proyisioos  o£  thi^  artide, 
thu  returu  of  any  or  all  of  the  chattels  or  clashes  of  chattels, 
the  value  of  which  is  thus,  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return*  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
DirefKrll^ifl..tJ[us  article.,        ,    .     t 

Explanatory  of  S   1806,   ante. 

f  too®.  Prorrtafoii  wheve  a  iMirt  «n1r  l«  ^epIevteA. 

^e  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  iu  the  affidavit 
cannot  be  found.  In  that  case»  if  the  aggregate  value  only  ia 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  ot  the  proceediags  to  procure  a  return 
thereof  to  the  defendant 

f  leeO.  Fltttiitlira  nnaei'talcliigr  for  r^pleTlttr 

The  undertaking  to  be  delivered  ^o  the  sheriff,  with  a  reQuisir 
tiou  to  replevy  a  chattel,  most  be  executed  by  at  < least  two  sure^ 
ties,  who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  tAat  ik^  sureties  nre  honmd'  iu  a  specified  aum.  xiot  lesa 
than  twice  the  value  of  the  chattel  as  stated  in  the  afiidavit,  for 
the  prosecutiou  of  the  action;  for  the  retura  of  the  chattel  to  the 
defendant,  if  possesnion  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  cliattel  ia  returned  to 
the  defendant;  and  for  the  payment  to  the  defendant  of  any  sum, 

f  170O.    How  cliattel  to  be  replevied.  '  '"  *         '' 

If  any.  chattel,  <fescribed  in.  the  a^davit.  is  f<kind  in  the  posses- 
sion of  the  defendant,  or  of  hts  agent,  the  sheriff,  to  whom  an 
afBdftvlt,  requisitio^i,  aud  undertaking  are  delivered,  as  prescribed 
In  the  foregoing  sections  of  thl^  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  poqsessy^ti.  "He  must  thereu^o©,^  without 
deiay,  serve  on  th^  df'fencjant  a  copy  of  the  a^Bdavit,  req"pls*tiou 
and  tindertaking,  by  delivering  the  same  to  him  personally,  if  h<» 
ran  be  found  within  the  county;  oi*,  if  be  caimot  be  8o.:^ound,  to 
hia  a^ent,  if  auy,,  from  whose  possession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  plac^  o^  abode  of  efth/pr,  with  a  person  oi  suitable  age 
and  cflscretipn. 

S>«e,  Ck>.  Proc...  jqeo^j^ln^v  q(  {  300,  am'd. 

f  19'<K1. 1A«9  fco^v- taken  from  a  Vvtrlldlnir,  etc. 

If  ai^T  chattol  d,es.cril?.e<}  ip  the  affidavit,,  is  secur<?d  or  concealed 
iu  a  QulldlU/?  or  ipc5losure»  the  sheriff  must  publicly  demand  ita 
d^livoi:^^  rtlt  Is  Slot  (J^elivcrcd,  purstiant  to  the  demand^  he  must 
cause  the  buJldlnp  or  Incloaure  to  be  broken,  oa;)eo,.aud  must  take 
the  chattel  mto  his  possession. 

Co.  Ptoc,  S  214.    Bee  {§  104.  106  and  1604,  ante. 

I  17<^9^  fi^PlA'v'^'l  cliattel},  boTr  kept,  etc. 

A  a^epiff,  wtK>  has  replevied  a  chattel,  mti^t  retain  it  in  his  noci* 
•fiMJion,.  k^e^g  U  m  a  secure  pla<3e.  until  the  per^vHi,  who.  la 
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entitled  to  the  possession  thereof,  is  nscertniDed,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
iudge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

Co.  Proc,  I  215,  am'd. 

I  1703.  IVheii  defendant  may  0xeept  to  •nretieai  pro* 
Teedlnara  thereopon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  tne  plaintiiTs 
Burelies:  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaintiff^s  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  apjwared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
wnose  name  is  subscribed  to  the  notice  of  exception,  In  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

-   Id..  I  210,  ftm*d. 

I  1704.  Wken  defendant  may  reotalm  ohattell  proceed- 
VwL%%   thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
ns  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
nnt  is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
offect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twi**^ 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  a«m,  which  the 
jndcrment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
npon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  sure- 
ties to  the  undertaking. 

Id..  I  211.  am'd. 

I  1706.  SaretleH)  frhen  and  ho-vr  \o  Jaattfy. 

The  justification  of  snrpties,  as  prescribed  in  either  of  the  last 
two  sections,  must  toke  nln oo,  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  thA  sureties 
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retidefl.  The  proTiaioiis,  regalatin?  the  justification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seyenth  of  this  act. 
^Tem,  exoepC  as  otherwise  expressly  prescribed  in  this  article, 
with  re4>ect  to  the  notice  of  justification  of  the  sureties;  tiie 
officer  before  whom  they  must  justify:  tiie  substitution  of  new 
sureties  or  a  new  undertaliing;  the  examination  and  qualifications 
of  the  Btireties;  and  the  allowance  of  the  undertaking.  But  af  ler 
the  allowance,  the  undertaking  and  examination  must  be  delivered 
to  the  flherW. 

Go.  Pioe.,  I  218.  with  parti  of  ||  210  and  212.    See  |f  573.  581.  ante. 

I  1T06;.  WJien  ftsd  to  whom  •herilT  mmst  dellveF  ehattel. 

If  the  defendant  neither  excepts  to  the  plaintlfTs  sureties,  nor 
requires  the  return  of  the  chattel,  within  tne  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undtttaking:  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  aoreties.  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  In  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  lustSfication,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  i^eriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  be  is  responsible  for  the  sutficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 

See  Id..  !i  210,  211  aoA  212. 

i  X7<I7.  Penalty  for  vrronv  dell^erjr  by  slieHlf. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sttstaina  thereby. 

2  R.  S.  526.  I  18  (2  £dm.  543). 

f  1706«  Undertalclnari  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  v.'ith  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 
Ctf.  ^f<o«..  1 428,' aai*4. 

I  1T09.  ClAlaa  of  title  by  third  person  i  proeeedlnars  there- 


At  any  time  before  a  chattel,  which  has  been  reolevied.  is  actu- 
ally d«li^pered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
clafma,  aa  against  the  defendant,  a  right  to  the  possession  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  auch  a  claim;  specify ini^  the  chattt^l  or  chattels  to  which  it 

-aaia 
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reU'te9f  if  two  or  more  cbattMs  Irftve  been  rei^leriedk  and'thedaiiii 
relates  ouly  to  part  of  them;  and  Bating  f<vrth  the  facta  «|xm 
which  his  right  of  possos^icm  dc-peuds.  In  that  cnapt  the  •litM'iff 
may,  in  his  discretion,  before  he  deKters  the  •chattel  to  tbt 
pimniiff,  serve  upon  the  phiintlflrs  at! otuey  a  copy  of  dM!  afiiti&Tlt# 
with  a  notice  that  he  requires  Indobialty  m^iwit  the  clAim.  If  tfa* 
iudemuity  ifi  not  furnished,  within  a  reasoAaUle  tine  eJCter  th« 
plaintilf  becomes  ontttled  to  tire  4etivet7  -of  tlw  <^tottel,  the  dKrill 
may,  in  his  discretion,  deliver  it  to  the  claimant,  witlioM  wwutf 
ring  any  liability  to  the  plaintiff,  by  rciifi«u  of  «o  doings    •. 

Co.  Proc.,  S  210. 

I  1710,  Action  «i«raln«t  sherilt  upon  iJii^lk  c^riltil. 

A  t^ersoD,  not  a  party  to  <hc  action,  who  ha«  serred  an  Sftidatit 
as  prescribed  in  tlio  Ust  section,  may  maintain  an  irctl^n  against 
tli^  ftheriff,  who  has  delivered  the  clialteJ  to  tlie  plaintiff,  to't*- 
Cover  hit  dnttiages,  by  reawin  of  the  tsikiiig,  detention,  bt  ffeli^wy 
of  the  chattel  But  tije  summons  in  aucli  an  action  imiM  be 
issued  within  three  niontUs  after  the  delivery  of  the  chattel  to 
thb  plaintiff,  and  muet  be  serve(i  within  three  mont^«'  iltWt  It  M 
Msned.  An  action  cannot  be  nmintained  agrafnst  a  ifft^^lff,  b^  a 
peraon  so.  eutitied  to  make  a  claim,  except  as  prescribed  Ui  thit^ 
tectkcHB. 

Butwtltated  for  kist  olaufe  of  |  210,  Co.  Proc. 

'I  ITll*  ItL^emalty.  to  slaevlff  affolnut  ai&eli  aeflolfe. 

The-  indemnity,  to  be  futviished  to  the  sheriff  by  t^e  plaintUt 
as  prescribed  in  the  last  seefion  bat  one,  must  consist  of  a  wrHten 
nmleHnkhig  to  him^  executed  bcf-  at  least  two  sureties  to  the  effed£ 
that  they  will  in«lfmnif>'  him  ag^uMHt  Any  liability  for  daDiA^e^, 
costs,  or  expenses,  to  be  incurred  iu  an  action  brought  against  nina 
by  the  claimant,  or  a  person  deriving  title  from  or  throngh  the 
claimant,  by  ff^VRoa  of  t  ho.  taking  «r  d^t^ition  of.  tl^e  ^haUaL  or 
its  delivery  to  the  phii/iti/T,  v^^t  eflteeetliug  a  sum,  to  be  fepe^^ 
in  the  uiidertakiug«  wiiio.ii  jjiust  be  at  leaf^t  live  hnndr<»d  dollars, 
and  not  less  than  tiUe  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  iu  addition  thereto.  Pjach  of  the  luire- 
tias,  besides  poaHossiug  tJie  other  ciualifications  i*etiwh*ed  f)y  law, 
must  be  a  freeholder  or  a  householder  of  the  ftherilTft  c<mnty. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  pe¥* 
sons  offered  as  sureties  to  submit  to  an  eXaminatfoli.  Iiefare  the 
officer  who  takes  the  ackiH)wledgment  of  the  undertaking,  ns 
where  persons  are  oflPen»d  to  him  as  "ball  upon  an  arf*ert^.  The 
sureties  are  entitled  to  l)e  ^ibstituted  as  derendatifs  in  nn  actWn, 
brought  as  prescHT)ed  in  the  last  section,  ae  if  the  chattel  bed  beeit 
levied  upon  by  virtue  of  an  execution.  • 
Sub8tlt«ted  for  iMM-t  of  j  2lQ,  Co.  Froc. 

}  1712.  IVhen  itflrent,  etc.»  may  make  afllAavlt  f^v  rcp&eTlii 

The  affidavit,  to  be  delivered  to  the' sheffBT'ln  "WTirflf  (yfHhe 
olaintiff,  with  a  requisitiop  to  replevy  a  chattel,  may  be  nad^ 
hr  tlie  plaintiff's  agent  or  attorney,  if  the  natcHal  fheta  are  within 
his  personal  knowledge;  ot,  if  the*  phlhitilf' te  aot 'Widli*' tibo 
county  where  the  attorney  reslde«,  or  has  his  office,  or  is  aot. 
capable  ol  making  the  affidavit.  The  affidaxit,  to  be  deKv^ped  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  la  behalf  of  a  person,  x^t 


o.  14.  t.  6,  a.  1  OH  ATTEfiik  U  1^13-18 

a  paMjy  who  znakefl  «l  claim  aa  prescribed  in  sootion  1709  of  this 
act,  j»ay  he  made  by  an  agent  or  at'toruej*,  it  the  isaterial  faci* 
are  within  bis  personnl  knoxvlcdge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  wliere  theproperty 
was  replevied,  and  capable  of  making  the  alfidavitk  when  the 
affidavit  is  nifi^e.  ^.,au  .attpruQ|r  or  agent,  Jie  must  state  therein 
what  allegations,  ir  any,  are  made  upon  hid  informntion  and  be- 
lief; and  he  mnst  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  ntion  his  fenowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 

Sea  H  5^  aud  526.  ante,  afid  Co.  Proc..'$  207. 

f  1T18.  Second  anil  nulmeqaent  replevin)  proeeeAlvirM 
tlierevpon. 

Where -the  »Mierifl'ha0i«*pAdTied  &  .parttsinky- «f  a- obottel,  or  cf 
two  or  more  cbiUtel9»  desehWd  iu  the  plaiuti^'s  afiidavit,  and  has 
serypd  .vpon  tbe  de^eadaat  the  papers  jrequired  upon  such  a  re- 
plevin, the  plaintiff  may,  a/^  >uy  turn  bc,^re  Uiq  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  samo  or  any  other 
•lieelff,  it^i-roittery  aw  jofhf  r.n^r^:,  ih^r^f,  •  For  Uuit  jaurpose,  he 
mast  deliver  to  the  sheriCt  an  affidavit,  containing  the  game  alle- 
gations, and  a  requisition  and  undertaking,  with  rrspoct  to  the 
part  yet  to  be  replevied,  as  if  the  action  wn a  brought  to  recover 
that  part  only.  Wijere  a  second  or  subs^eqtierit  replevin  fb  ttiade, 
asjprpBc^bcd  in  this  section,  the  proceedings  ai-e  the  same,  as  If 
a  former  reolerin  had  not  been  made. 

I  1714L  Heplevlp^Tvliere  ordeir  Of  nfreat  has  been  arfanted. 

Where  an  o«^deff  <>f  ari'ei>t  is.prnufied,  »s  prvHcribed  m  title  Qrst 
of  chaptec.aevenUi.gfi  thi^  acit^  the  i^iuiutiff's  fight  to  «  replevin  is 
subject  to  the  following  regulation r: 

1.  If  the  defends nt  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  ca«uot  be  mad«  of  ik9  chAttal>  vi^h  reopeqt  to 
wJbich  tha  order  was  granted. 

%  If  the  defendant  nas  not  been  arri  strd,  a  subsequent  replevin 
ot  a  cbattel,  with  respect  to  whicli  the  order  was  granted,  super- 
sedes the  order.  ,        . 

Set  «  549^  iab«,  %  aotd. 

)  1T15.  Vtetnfti,  ete.,  hr  nherllf. 

The  sheriff  ^jpt,  within  twenty  daj's  a^t**''  ^^  ^^s  delivered  a 
chattel  repWxioa  by  him.  to  the  party  entitled  to  the  poss^^ssion 
thereof,. or  to  a  third  person,  as  prescribed  in  this  article,  file  witJi 
the  doxk  th^  plaintlflE's  affidavit,  unl  the  act^o^panying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  lattcr. 
If  he  has  omitted  to  n»plevy  a  part  of  the  ohattoL  or,  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return:  tnHiit  state  the 
cause  of  the.fwwww^  .  ,:  i,...  »-,,.,  i  ... 
J»^bs^a1|p  Iw;  J^,;U7.  Cp,;Pwp.     .      ^  ...... 

f.  Itt6.  ta.|  h«'iv  eo^npcill^. 

**  .-..  • -L^j*.^  ^        .  .^'     .        ..,      party 

notice 

•^        ,.     ...  ^..,.      .      . designated 

In  the  lionce,  tirhy  ,h^  should  not  bo  pnuishod  for  a  contempt  ot  tha 
court    The  notice  ihay  be  serv(Ml  at  anv  time  before  final  judg« 
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Qient,  except  that  it  cannot  be  serred  on  the  part  of  the  defendant, 
before  answer.    An  omission  to  comply   with  such  a  notice  lo 
punishable  as  a  contempt  of  the  court. 
See  f  1726,  post. 

9  1717.  Replevin  papers  to  be  made  part  of  J«darmeat« 

roily  etc.  \ 

The  plalntifiTs  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheritt,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I   1725,   post. 

1  1718.  Aetlon  not  affected  by  fallnre  to  repletry. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  R.  8.  625.  I  19  (2  Edm.  543). 

f  1719.  IVhen  and  bow  plaintiff  may  abandon  bis  elatas 
as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  \ijK>n  the  trial  of  an  issue 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I  1728,   poet. 

I  1780.  Title  I  bow  stated  In  pleadlnir. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  tight  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  mupt 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  Bs  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be,  the  party 
pliptiding,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chattel.  t 

See  1  160,  Co.  Proc,  and  {  1724\  post. 

I  17S1.  Taklnar,  etc.)  bow  stated  in  eomplalnt. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wrong- 
fully took  the  chattel,  is  sufficient,  without  setting  fortb  the 
facts,  showing  that  the  tak^nir  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  comnlained  of.  but  the  action  is  founded 
upon  Its  wrongful  dptention,  the  complaint  must  set  forth  th* 
facts,  showing  that  the  detention  wns  wrongful. 

Subetltuted  for  2  R.  S.  628.  |  86  (2  Edm.  546). 
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8  1782.  I>»aMiVea  wkes  oMattel  tia|iir«4f  cte.*  by  def  endanvi 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otiierwiae  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre* 
scribed  in  this  article,  in  that  case,  he  must  set  forth  the  facts 
•n  his  complaint,  and  demand  judgment  for  damages  accordingly. 

i  1728.  Aasvrer  of  tltl«  Sm  tktrd  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  A 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

I  17S4.  Answer  t^mt  property  -wbm  distrained  doiny 
dnntase. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattef  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

Go.  Proc.,  I  166;  2  R.  8.  528.  ||  37  and  42  (2  £dm.  646). 

I  1726.  Dofendnnt  nay  demand  Jvdvntent  for  retnm. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain* 
tiff,  or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff*s  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

I  ITSe.  Vierdtot,  etc.,  what  to  stat». 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  It  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
In  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

00.  Free.,  I  261.  sm'd. 

1 1T2T.  9«%stltnte  In  certain  oases  for  2ndf ngr  as  to  th^h^ 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  crenernl  owner  of  the  chattel:  but 
It  was  rightfully  distrained  doinsr  dsroaee.  snd  its  value  is 
greater  than  the  damagen  unstained  bv  the  defendant,  by  the 
Injury  for  which  it  was  distrained;  in  which  case,  those  damages 
must  t>e  fixed. 

iU7 
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2.  Where  the  ptainttlff  Is  Ae  ^^t^rul-'dtrJ^f  bf  •«»?  diattel,  but 
iiits  dt;t!<iiidaoi  Uiitl  a  »|M}i;iui  pkuntti'vy  Lueiroiii^  tiad  the  vuiu<&  oi: 
Hue  cuauei  i«  gveuier  lu&u  lUe  vaiu^  u£  tiue  spQcial  •  yroiiertiy, 
>i'  ilie  sum  euaigtHi  %4yuu  lUu  euauAfl.  uy  redBoa  tueroof;  lu  whicu 
^&se,  the  vaiii^  uj;  ttuv  ctj/ttctui  j^'upui'io',  ox  tue  sum  90  cbarsg«U, 
aiUHC  be  fixed. 

ill  either  ot  the  uimjos  j^sjiwciU^id  iii  this  sectioii,  the  verdict^  re- 
purr,  ojr  deciBiou  iuum  uei  ijuirui  Liie  it;usioU».  whjr  'dhe  vaiue  et 
the  chatttti  ia  Jiat  ii>2^«d« 

I  1728.  Verdict,  -  «tt;.,  ttft' pwtri  'of '  *i<H  ei^al  <^fitttt«riif  Jiids- 
ittent  tlkAreapodi.  > 

Where  the  action  is  brouiJ:hL  to  rocoTeu  twqor  moru  <;a^t<;els, 
the  verdict,  repon,  or  decisjoii  iiiny  uwukJ  to  one  party  one  or 
wodre  ciu^iuMtrt  MUibtttU4i  •  vvhiiru  .i^iwii  bet  .i«biititiiiad>  o^d  set  Apart 
from  the  others  ana  the  resiaue  to  llie  otiier  party^  /awl#.  iif 
aecessary,  the  couipluint  must  be  ameijc|e<l  hq  as  to  coii|^^rm 
thereto.  The  hual  judguionf,  reudeu'd"  Uicn'upou,  4iu»t  award 
to  each  party  the  saro^  relief,  with  respite  i  10  the  fiudiug  iu  Uls 
favqr,  aB  if  separate  ju^jgmeute  were  rendered;  except  tUat,  where 
each  oarty  is  entitled  to  an  absolute  award  of  a  sum  of  money* 
against  Uie  oth^r,  the  smaller  sum  mut^t  be  deducted  froui  the 
neater,  and  the  balance  only  must  be  awarded. 

Where  the  piAiiittiff>  is  entitlml  to  jtldgmetit  by  def»nlt,  for 
want  ^f  an  ni)pearan(*e  or  pleading,  the  cmirt;  to  which  Be 
applies  for  judgment,  ma^'  ascertain  and  d^tprmiQ^  the  datnftgea 
to  which  he  is  entitled,  and  the  vialiie  of  the  ohatt*!,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  iiK^ulry,  for  that  purpoeo. 

Sed  §  1215,  nhte. 

I  1T80.  l^l^fil  Jv<|Kineiit;  doelcetln^  the  Wame. 

Final  judgment  for  the  plaintiff  must  award  to  Mm  possessMD 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  I« 
a  chattel  recovered  was  nQtrepWri^dn'Of  ii»  after  it  waji  m^nr^iBd, 
it  was  delivered  to  th«  defend;iB.t,  0^  to  a  person  not  #  pairty, 
as  presc,ribed  in  this  article,  the  fiiidl  jud^ynent  must.ajso  award 
to  the  plaijitiff  the  sum  tj^cnl  a^  tii.e  value  thercot,  to  bo  paid 
by  the  defendant, ,  if  possession  thereof  is  not  delivered  .^o.the 
plaintiff.  If  t^e'  defendant  has  dwrnandod  judgipent  .f«^r  ih© 
return  of  a  chattel,  which  was  replevied,  and  jUterwarda  deUT- 
ered  to  the  plaintifP.  or  tp  a  per^wn  not  a,  party,  as  i>resx?ribacl  in 
this  article,  final  judgment  in  his  favor  therefor  must  a,iy4vrd  to 
him  possession  thereof,  with  his  damages,  if  any;  and  H  nuist 
also  award  to  him  the  sum  fixed  as  the  valne  thereof,  id  be  t>ai<5 
by  the  plaintjff,.  if  j>oss^\s}jion^  is  juol  *i<^r>y'*i'^<^,iVli)'W'wii2fd>rt«*J*' 
But  if  tiie  cnso'is'  One  rtf  tlioso  sporiffed  in  s«H'''on  Ty37  of  tiiia 
act,  final  jtidrment  in  favor  of  thf»  d(*fondan*'  oiust  "awarcf  to 
him  the  Kiim,  lix'p'd  as  thei'ein  specff^ecK  and  if  it  m  nof  fcollccteS, 
the  delivery  of  the  clrtittel;  or,  if  the  c?iatteT  hns'no't  been  re- 
plevied, or  has  been  returned  to  bim  after  replevin,  that'  he  fa 
entitled  to  poj^seflsion  thereof,  nnf?!  the  sum  so  award'e^  Is  col- 
l#M*tPd,  or  otherwise  pai<?.  Tbe  indjrment  may  he,  dockMed,  and 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  jtidgihent  for 
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the  latt  Bmoimt  oA-  the  maaey,  mciadiiiff  dotts*  whieh  it  awardB, 
either  absolutely  or  conditionally. 

Go.  Proc.,  §  2n;  2  B.  S.  532,  i  61  (2  Edm.  650). 

i  1731.  EiXecvflo^i  contents  thereof. 

An  «xe€tttioa  tor  th«  delivery  of  the*  possesiBloai  of  a  chattel^ 
«»d  to  aatiftfy,  wit  oC  the  property  of  the  judciment  dobtor,  u 
sum  of  nopiey  contii)€;eAtly  awarded  against  him,  must  contain, 
in  addition  to  the  other  matters  preso^ibed  by  law  tike  foUmviTig 
directions: 

1.  Where  the-jmclijsoeat  is  rwnJere*  la  fte^or  of  the  defendant, 
kb  ft  oftto  specified  in  section  1727  of  thi»  act,  the  execu,tion  must 
require  the  sheriff  to  delivear  possession  ot  the  chattel  to  the 
deleodast,  ubIvsb  the-  plaistiff'  before  the  Hielivery,  pays  to  him 
the  sam  of  money  awsjrded  to  the  de(endan<t,  with  initerest  and 
the  sheriff's  lees;  asd,  in  c««e  thd  chetH^^l  camnot  be  found  withfai 
bi»  ooBBty,  theft  to-  satisfy  that  sum  ouft  of  the  ^ropei-ty  of  the 
plulatiS. 

2.  Im  an^  other  ease,  whei^e  the  judgment  awards  a  sum  of 
moaeFf  if  poeaeasioa  o£  the  chattel  is  not  deHvered  to  the  pre- 
vaitiag-  pasty,  the'  exedution  must  feeqadre  the  sheriff,  if  tJie 
chattel  caanot  be  Iduod  within  his  county,  to  satisfy  the  sum 
so  awardedf  with  interest  and  his  fees,  out  of  the  property  of 
the  p^ty  agRivmb  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  oat  of  property,  as  pre- 
scribed in  this  section*  must  he  in  the  form  reqtiired  b^  law 
for  a  like  direction,  where  an  execution  against  property  is 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  8Ubd.  4  of  f  £89;  2  B.  S.  630,  }  50  (2  Edm.  548). 

1  1732.  Id.  I  ahertlTs  poorer  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
as  where  he  is  required  to  repleyy  a  chattel. 

2  B.  S.  680,  S  61. 

I  ITSd.  Aetton  on  nndertakflniri  ivlien  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main« 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  op 
against  the  ball  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  oTit  of  the  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  reoovered  a  final  judcrment,  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaJcIng, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a  similar 
execution  against  the  plaintiff. 

9  R.   8.   633.    §   64   (2  Edm.    551). 

I  1T84.  Sheriff's  retnrn,  evidence  therein. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  execution   Is  presumptive  evidence  of  a   failure  to  drlivor, 

420 
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or  to  return  a  chattel,  or  to  pay  a  sam  of  moneji  according  to 
the  terms  of  the  undertaking. 

2  R.  a.  S88.  s  66. 

I  1785.  InJiirFv  etc.»  no  defence. 

It  is  not  a  defence  to  such  nn  action,  that  the  chattel  was 
injured  or  destroyed,  after  :t  w!is  replevied,  unless  the  injury  or 
destrnctinn  was  offec+ed  hy  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  nrtion,  or  occurred  after  the  chattel  was  taken 
hy  virtue  ur  tne  executiun. 

t   1730*  AlMitement  and   re'rl'ml   of  netloc* 

In  an  action  to  recover  a  chattel,  the  cnuse  of  action  frarvlves 
or  continues,  notwithstanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directinfr  the  abatement  of  such  an  action,  ns 
prescribed  in  section  76t  of  this  act,  an  action  may  be  main- 
tained, npon  an  undertaking,  given  for  the  purpose  of  procuring 
A  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  th'^reof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied:  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section. 

Tj.  I860,  cb.  270;  L.  1872.  ch.  498.    S^  If  756-761.  ante. 
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ARTICLIB  8B(H>irD. 

Action  tojoreclo$$  a  Ken  upon  a  ohaiiet 

8ec.  1T37.  Action;  when  and  In  wbat  coarti  malntftlnable. 
1788.  Wflcrant  td  nlae  cbattcl;  proc««llnfi  tbempon. 
173l».  Judnn^Dt. 
ITIO.  Aetftm  Is  lDf«H«r  court. 
1741.  Application  of  tbla  article. 

§1  1T37-1T41.    [RepeaUMi   hy    L.   1000,   ch.   ^.      See   CoutoU- 
JatoU  Laws,  tit.  Lieu  Law,  §§  2(Hi-2rO.\ 
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•uch  co-respondent.  In  case  so  ogae  -of  the  allegationg  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  oh  such  co-ri'spondent,  which  bill  of  costs  siiaJU  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-re«poiident  shall  be  entitled  to  have  an 
execution  issue  for  tliie  collection  of  the  same. 

Id.,  U  30,  40,  41;  L.  1877,  vh.  168;  U  IfiBD.  ch.  Ml;  U  lOll.  ob.  311. 
ill  ettvi-t  Sn»t.  1.  1911.  St<  H  1012.  1215  und  1221*.  ante.  auU  !(  1775. 
post. 

f  1758.  IVIieti  aiTor«fe  acail«A,  KttlMMiflrh  nAnM^rr  .vr^red. 

In  either  of  the  foHowinit  cases,  the  plaintiff  ia  not  entitled 
to  a  divorce  although  the  adultery  is  established: 

1.  Where  the  offo^noe  was  commitJted  by  the  procurei»«nt  or 
with  the  connivance  of  the  plaintiff. 

2.  Wh^re  the  ofPeiice  charged  has  been  forgivt  n  by  the  plaintis. 
The  forgiveness  may  bo  proved,  cither  affirmatively,  or  by  th^ 
voluutarv  coliabitation  of  tho  parties,  with  the  knowledge  of  the 
fact. 

3.  Where  there  has  bcf-n  no  e'xpr^ps  forgivenefis*  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  vearH  after  the  discorepy,  by  the  plaintiff, 
of  the  offence  diarged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  drcumstances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

;iR.8.  M4i4e;X»1873,c)i.  1^  > 

I  17K9.  [Am'd,  189S,  1900.]  Reflr«lAtlOMl  WMem  tuattmm 
liroiiariii   b7  TTlfe. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions   apply    to    the   proceedings: 

1.  The  legitimacy  "of  any  child  of  the  marriage,  bom  or  bi*- 
gotten  before  the  commencement  of  the  action,  is  not  affected 
by  the  jiidgment  dissolving  the  marriage. 

2.  [Am*d,  1805,  1000.1  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  edncation  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice,  requires, 
having  regard  to  the  circumstances  of  the  respective  parties; 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  6haH  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  hare 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  pro|>er 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  sUch  an  application  should  be  entertained. 

L.  1896.  eh.  001;  L.  mO,  ob.  748.    In  eftie>ct  Sept.  1. 1000. 

3.  If,  when  final  judgment  is  rendered,  dissolTin^  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has^  in  her 
poesession  or  under  her  control,  any  personal  prcq^erty,  or  thiuf 
in  action,  which  was  left  with  her  by  the  defendant,  or  acqulrM 
by  her  own  industry,  or  given  to  her  by  bequest  or  othenrtBe; 
or  if  «he  ii  or  May  thertafter  becooie  entitltd  to  aiiy  property. 
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by  the  decease  of  a  r«latlTe  intcBtatser  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death.  m 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plamtiff's  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  waa  theretofore  seized,  is  not 
affected  by  the  judgment. 

L.  189S,  ch.  801. 

I   1760.    Id.  I  frheii  aetion  bronirl&t   by  lumbaaid. 

Wher'6  the  action  is  broui^ht  by  the  husband,  the  following 
v«ga-latioQs  apply  to  the  proc^cdingR: 

1.  'The  l^jflrHiffiacy  of  a  child,  bora  or  begotten  b^ore  the  cora- 
irieneedni«nt  of  the  ofF^n^  (tiarfT'ed,  is  not  affected  by  a  indgment 
di«so]Vfn^  thc<  inatrlnjteT  btrt  the*  le|rltimn(ty  of  any  other  child 
of  the  wif<»  may  be  determined,  ns  ono  of  the  issues  in  the*  action. 
In  thi^  absence  of  proof  to  th^  contrary,  the  lej^itimncy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  prestime/l. 

•2.  A  'lodgment  diai^vliig  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff's  rights  and  intenwts,  in  and  to  JMiy 
real  or  pefftorial  propwty,  which  the  defendant  owns  or  poss-esees, 
wbeA  the  j«dgm€»nt  is  rendered. 

t3.  Where  judgment  is  rendered  dissrtlving  the*  marrlagp.  the 
defendant  is-not  entitled  to  dower  in  any  of  the  plaintiff's  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

3  R.  S.  144,  H  44,  47  and  48.    See  Real  Prop.  Lat?,  S  l'^^- 

I  17U1.  [Added,  101».]  Regrnlatlon  when  action  brenflrM 
1^7  elt]i«r  iMMl^ad  or  ^:ile. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of  a  judgnnent  dissoIvlBK  the  niarriage^  the  defendant  giiDty  of 
adultery  is  Dot  entitled  to  any  intorewt  hi  any  polky  of  insuLP^ 
ancd  on  the  life  of  the  plaintiff,  wherein  such  defendant  is  uameu 
as  a  ben^eiffrr,  and  the  plaintiff  may  apply  to  the  court  grants 
Ing  the  iual  decree  or  to  a  special  tcrmtf  the -supreme  court 
on  notice  to  the  defendant,  or  the  arttoroey  nfhu  appeared  for 
defendant  in  action  for  divorce,  and  to.  thp  iniiarauco  company 
issuing  the  policy  or  policies,  for  an  order  dircctiujr  the  insur- 
ance company  issuing  the  ixj»<*y  (fp  policies  to  subKtitnte  therein 
snch  beiieficiaTy  as  the  plaintiff  may  nominate.  In  ca.se  where 
It  is  shown  that  thip  defendant  hat  contribut(>d  from  his  or  her 
0epara>te  estate  toward  the  pat^me^t  of  the  premiums  on  such 
policy,  the  court  shall  grant  such  order  on  sueh  terms  as  in 
the  discretion  of  the  court  shall  be  equitable.  This  s(»ction  shall 
also  apply  in  like  manner  when  the  defendant  obtains  a  decree 
agatrwt'  thr  filflhitfff  .«n  a  count  erckiim. 

Added  L.  Idl3,  dh.  .596.    la  effr^ot  fl^«pt.  I,  1W3. 
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ARTICLBS   THIitO. 

Action  for  a  separatioru 

dec.  17<I2l  For  wbtt  causes  action  may  be  maintained. 

1763.  Id.;  in  what  cases. 

1764.  lleqnlsites  of  complaint. 

1760.  Defendant  may  set  up  plaintiff's  mleeonduct. 

1766.  Support,   maintenance,   etc.,   of  wife   and  cblldreo. 

1767.  J  augment  for  separation  may   be  reroked. 

1  1702.  For  'What  cmnses  action  may  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  actios 
may  be  maintained,  by  a  husband  or  wife,  against  the  oihei 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  nec^lect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  r..  S.  146.  parts  of  |fi  00  and  01.    See  Ii.  1S24,  p.  249,  |  12. 

I  1768.  Id.  I  In  'vrbat  cases. 

Such  an  action  may  be  maintained,  in  either  of  the  following 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  a  resident  thereof,  when  the  action  is  commenced. 

3.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  enntinued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Td..   f§  CO  and  01  Id   part. 

fi  1764.  Requisites  of  complaint. 

The  complaint  in  such  an  action  must  wneoify  particularly  the 
nature  and  circumstances  of  the  defendant's  miscondiict.  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,   f  02,  and  Rale  80. 

I   176R.  Defendant  mar  set  nn  plalntllTfl   mlscon«lnct. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defence  ir  eBtaJilished  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment 

Id.,    S    03. 

I  1766.  Snpport,  maintenance,  etc.,  off  wife  and  children. 

Where  the  action  is  brought  by  the  wife,  the  court  may,  in 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  ciroumstanros  of  the  case  rennire.  In  partimlar, 
it  may  compel  the  defendant  to  nrovide  suitably  for  the  ednca- 
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tion  and  maiutenauce  of  the  children  of  the  marria^,  and  for 
the  support  of  the  plaintiff,  as  jn^tice  requires,  baviug  regard 
to  the  circumstances  of  the  respective  pai'ties.  And  the  court 
may,  in  such  an  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  sectioo,  where 
under  the  circumstances  of  the  case,  such  a  judjnnent  is  proper) 
without  rendering  a  judgment  of  separation. 

8«e  2  B.  S.  140,  if  54  mod  CO. 

I  17G7.  Jvdarment  for  aeparation  may  b«  revolLOil. 

Upon  the  Joint  application  of  the  mrties,  accompanied  with 
satisfactory  evidence  of  their  reconciliation,  a  judirmcnt  for  a 
separation,  forever,  or  for  a  limited  period,  rendered  as  prescribei 
in  this  article,  may  be  revoked,  at  any  time,  hy  the  court  which 
rendered  it,  subject  to  such  regulations  and  restrictions  as  the 
court  thTnks  fit  tc  impose. 

Id.,  S  60. 
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article:  FOt'RTH. 

Provisions  nppUcahJe  to  two  or  more  of  the  actions  specified  in 

this  tilte, 

Src.   176i.  Warriod  woman  deemed  a   resident  !n  certain  fnntn. 
1709.  Alimony,  I'xpeiMies  of  aetlon,  aud  coaU;  bow  swardod. 

1770.  What  l8  deemed   a   counterclaim. 

1771.  CuBtody   and    maintenance   of    children   and   Htipport   of   plalutW. 
17r2.  Support,    maintenance,   etc..   of   wife   and   children.      Sequestration. 
177H.  Id.;  twhfii  enforced  i>.v  puntslmmt  for  contempt. 

1774.  KcguUtluns  respecting  JuUgaK'ut. 

§  176A.  Married  vromiin  deomcd  n  reMldent  In  certain 
oaReR. 

If  a  married  womau  dwells  witliin  the  State,  where  she  com- 
moiu'CR  an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  sho  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 

2  R.   S.   147.   S  57  (2  Edm.   154),   am'd. 

$  17i)0.  Alimony,  expeniies  of  action  and  contM;  lioir 
nTrarded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
l<»ction  thereof,  as  in  an  ordinary  case:  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 

Id.,  s  58. 

$   1770.   [Am*d,  1881.]    Wbat  Is  deemed  a  counterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
F.Tibcd  in  either  of  the  lust  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am*d,  180.*5,  10O4,  1008.]  Cnntody  and  malnte- 
niince   of   children,   and   anpport   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expresslj*  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may.  by  order,  upon  the  application  of 
either  imrty  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  vary  or  modify  such  directions,  or 
in  case  no  such  direction  or  directions  shall  have  been  made, 
amend  it  by  inserting  such  direction  or  directions  as  justice  re- 
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qujreji  fof  tJie  custody,  car^,  (^ducatiop.  and  maintenance  of  any 
sucli  child  or  cUUdren  in  such  final  judgment  ot  order  or  orders. 
But  110  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
it*  idlfioration  magp  ^eem « proper,  ^af tai^  pr^sentatiouiito  tj|4^  :<y)i%rt 
of  satisfactory  proof  that  justice  requires  that  such  ma  afmilikt 
tioa  should  be  entertained.  Where  an  acti«ni  i»i  biVMA^Ut  l^  a 
wife,  a^  pveflcribed  in  article  s^ond  of  this  ckapter,  and  a  itina) 
jwtgsient  of  divorce  has  bew  rendered  in,  hear  favor,, tU«  court, 
up^n  the  application  of  the  defendant  oh  .notice,  and  on  proof  of 
the  marriage  of  the  plaintiff  after  such  final  jndgmeiut,  nui^t  bv 
order  modify  such  final  judgment  and.  any  orders r  made  .with 
reapect  thereto,  by  annoUing  the  provisions  of  »sU('U  fiual  .jui}^? 
ment  or  orders,  or  of  both,  directing  paym^nt^  of  money  fqr  itJiie 
BttppOirt  of  the  plaiutiif. 

•  U  liStt,  ch.  80n  L.  3904.  th.  839<;  L.  1S08,  cb.  S0T*  In  efZe«t  Settt.  1, 
1«W.  

I  ITTtt.  JAmM,  1904.1  Support,  ihialitteiiance,  ^te.,  ot  tf¥it^ 
■ad  eklldren.     SequeatTailon. 

Where  a  judgment  rendered,  or  an  order  made,  afe  pr^fecribt^d 
in  this  article,  or  in  either  of  th^  last  two  f^rtic}es,.of  A^jufigjAent 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground  of  adultery  upon  which  an  action  has  bec^n  brought  In 
this  state,  and  judgment  rendered  tborein,  reQuives  a  husbahd 
to  provide  for  the  education  or  maintenance'  of  any' of  the  cbll^ 
dren  of  a  marriage,  or  for  tlxe  support  of  his  wife,  the  court  ,m;yr^ 
in  its  discretion,  also  direct  him  to  give  reab^onable  security,  i^ 
suich  a  manner,  and  within  ^uch  a  time,  as  it  thinks  proper,  ,for 
the  payment,  from  time,  to  tlme»  of  the  suma  of,  money .  reqiiiirea 
for  tkat  pnipdaev  If  he  fails  to  gir>e  thei  security,  or  to  make 
any  payment  required  by  the  terms,  of  BUcha  jndgmettt  ogiordeori 
whether  he  has  or  has  not  given  sAcurity  therefor -,>  or  to  ftajt*  any 
sum  of  money  which  he  is  required  to  pay 'by  ad  ordev,  made  as 
inreseribed  in  section  seventeen  hnndred  and  «r{xty-nine  of  this 
act;  the  court  may  cause  his  personal  property,  and  the  rents  and 
proftts  of  fiig  real  property,  to  be  sequesrttered,  and  may  ftp{i6i&t 
R  ro<?eiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  Applied,  und^r  tt»^  d?rec- 
tion  of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
•pacified  in  this  section,  as  justice  requires. 

14.,  I  eo,  am'a;  h,  200^,  cb.  318.    In  effect  Sept.  1,  1004. 
•  .    _^  •  ,  ^ 

i  l^Td.  [AmM,  1909 J  Id.)  wben  ei^foreed  by  pimialli^ 
Atei^t  for  <roiiLtciii|»i. 

Where  the,  hvsba^d  makes  default  in  paying  any  mm  ot  moiiey 
sy^ified  in  the  JasjL  sectiofi,.  us>  required  by  the ,  judgment,  or 
or<ler  directing  the  payment  thereof;  an*!  il  appears  pvet^umptivelj*. 
to  tke  satisfaction  of  the  court,  that  i)ayjueut  cannot  be  enforced 
by  meaj2^  ^  the  procei^Uings  prescdbeil  iu  the  hnt  section,  or  by 
resorting  to  tJ»e  se^nrit^v,  if  any,  given  i\h  tlieniiu  .pAescribed,  the 
<^irt  may,  in*  its  Jisoretion,  make  an  order  reqtiiacing.  the  hu^^band 
to  ahow  cause  before  it,  at.  a  time  and  place .  therein  specified, 
why  h«  abould  not<  be  p«ni/^heil  for  his  failure  to  mak^^  tl»e  pay- 
ment; audi  thereupon  .proceedings  must  be*  taken  to  punish  him. 
as  prescribed  in.  irticle  nineteen  of  the  judiciary  law  for  tlie 
punishment  of  a  (onteiiipt  of  court,  other  than  a  crfuuiial . con- 
tempt.    Such  an  order  to  show  eause  may  also  be  made/ without 
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any  previous  sequestration,  or  direction  to  give  security,  wbeiv 
the  court  is  satisfied  that  they  would  be  inefifectual. 

Am'd  by  L.  1900.  ch.  C5.  f  3.  See  note  GS  uf  notea  of  Board  of  Stat* 
utory  Consolidation  at  eud  uf  code. 

I  1774.   [Am'd,   190S,    1908,   180S.]   Rearulatlons   respeetla* 
Jttdvment. 

In  an  action  brought  as  prescribed  in  this  title,  a  final  judfc- 
ment  shall  not  be  rendered  in  favor  of  the  plaintiff  upon  tlie 
defendant's  default  in  appearing  or  pleading,  unless  either  the 
summons  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  Avit:  *'Action  to 
annul  a  marriage;"  "Action  for  a  divorce;"  or  "Action  for  a 
separation;*'  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  TV'here  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  nut  served  therewith;  or  where  a 
copy  of  the  sumnoons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,   was  so  written  or 

Srinted  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
efendant.  No  final  judgment  auuullir:g  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  lie  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the*  filing: 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  d** 
cision  or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled t4>  file  or  enter  the  same,  and  can  not  l>e  filed  or  entered 
after  the  expiration  of  .said  period  of  fifteen  days  unless  by  order 
ot  the  court  upon  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufilcient  cause  the  court  in  the 
meantime  shall  have  otherwise  or4i('red.  Upon  filing  the  de- 
cision of  the  court  or  j*eport  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  int€*r- 
locutory  judgment  unless  otherwise  <»rdered  by.  the  court.  The 
final"  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  nionrhs  and  ran  uut  he  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  api)lication  and  sufficient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  pnvment  of  alimony  until  the 
entry  of  final  judgment;  it  may  include  a  judgment  for  co.st8, 
when  costs  are  awarded,  in  which  case  said  iudgment  for  costs 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  same 
force  and  effect  as  if  docketed  upon  the  entry  of  final  judgment 
therein,  except  that  it  shall  not  be  enforceable  by  exe<'ntion  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

Bee  ante,  I  1757;  L.  1902,  cli.  364;  U  1903,  cb.  488;  L.   1905,  cb.  637.    lo 
•ffect  8«pt.  1,  1900. 
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TITLE  n. 

Actions  relating  to  a  corporation. 

Article  1.  Action    hj   m   ootponitloa.    and    action   against   a   eorDoratlon.    tc 

rttcorec  damages  or  provexty. 
2.  Judicial    supervlatou    of    a    corporation,    and    of   the    otOcera    and 

menibere  thereof. 
8.  Actions  to  procure  the  dissolution   of  a   oorporation,    and   actions 

to   enforce    tbe    Individual   liability    of    tbe    officers   or    memberv 

of  a  cocpotatloB,  wttb  or  wltlioiit  a  dSssolatloB  tliefof. 
4.  Action  by   the  people  to  annul  a  .corporation. 
6.  Provisions  applicable  to  two  or  more  of  the  actions  ■peclhed  In 

this  tlUe. 

ARTICifB   FIRST. 

Action  by  a  corporation^  and  action  against  a  corporationt  tc 

recover  damages  or  property. 

• 

Sec.  1776.  Complaint  In  actions  by  or  against  corporations. 

177o.  When  proof  of  corporate  existence  unnecessary.  ^ 

1777.  Misnomer,  when  waived.  ^ 

1778.  Action  against   a  corporation,   npon   a  note,  etc. 
1719.  When  foreign  corporations  may   sue. 

1780.  When  Xerelgn  corporatlooa  may  be  sued. 

3  1T75.  Complaint  In  actions  by  or  avalast  corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  compluiut 
must  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
ia  a  ccrrporatlon;  must  vtate  wtiether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  JBut  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  waa  created. 

See  9  R.   8.   469,    |   18  <2   Hdm.  479). 

I  1T76.  TIThcn  proof  of  corporate  existence  vnaecewiarT. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  pi*ove,  upon  the  trial,  the  existence  of  the  corix>ratioii> 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  tbe  plaintiff,  or  the  defendant,  as  the  case  may  be,  ia 
not  a  corporation. 

Id.,  I  8,  am*d:  L.  1864,  ch.  422  (6  Bdm.  286),  and  L.  1875,  ch.  606. 

{  1777.  Mlaaioaser,  when  walred. 

In  on  action  or  special  proceeding,  brought  by  or  against  n  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  tbe  mianom^T  is 
pleaded  in  the  answer,  or  other  pitading  in  the  defendant's  behalf. 

Id.,  1 14.  am'd. 

f  1778.  Action  aaralnst  a  corporation  npon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  ot  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shflll  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy 
«f  411  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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plead ingi  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  days  after  ser- 
vice of  a  copy  Qt  the  complaint,  either  personally,  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therelor;  or,  i£  the  service  of  the  summona  wa«  otherwise  tiian 
personal,  at  the  expiration  of  twenty  days  after  the  pervice  is 
complete. 

2  R.  S.  469,  tt  8,  9  aod  10. 

f  1779.  Wken  foreign  corporation  ina.T  stte« 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  Corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  ont^Vrf,  or  made  tCnd  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect  tho  validity 
of  a  nieeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  nn  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same,  laws,  or  the  Jaws 
of  the  State.  .      .  .  r 

M.,  tS  1  and  2;   L.   187S,  ch.  634  (9  Edm.  616). 

» 

I  1780.  [An'd,  1013.]  Wben  forelirn  eorporMlon  mar  Im 
sued. 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  by  a  doinestic  corporation,  fbr  any 
cause  of  action.  An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation*  or  by  a  non-reaideat, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  Is  brotigiit  to  rewvcT  damages  fDT  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof* 

2.  Where  it  liK  broujHit  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  re|)levied  within  the  State. 

3.  Whore  the  cause  of  action  arose  within  the  States,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

4.  Where  a   foreign  corporation   Is  doing  bnsinces  within  this 

state. 

To.  Proc,  9  427:  2  Tl.  «..  fi  in.  nmM ;  L.  1849.  ch.  107  (2  Edm.  478). 
Aui'U  by  L.   1913,  eh.   60.     In  «ffe«t  Sept.   1,   1918. 
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1 


Judicial  supervision  of  a  corporation^   ayid  of  the  officers  and 

'^nveinhera  thereof/  *       '  t 

ffet,  TTBl.  Action  against  ^Ireetoi^,  H<*.,  of  A  corporation/  for  tniscoiidnct/ 

1782.  By  Wliom  aottoa*  to-  be  ttMiight.  >■  .        >  .... 

1783.  TbU  article,  bow  construed. 

If    IT8I-1W.     [Repealed  ty   L.    11)00,"  ch.  28.    Scq  Consoli- 
dated Laws,  tit.  General  Corporatioia  Law,  §§,lU0^92.J  . 
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ARTICLB  THIRD. 

4ietions  toprofHre  the  disBOlution  of  a  corparatUm,  and  actions 
to  enforce  the  individtuil  liabUity  qf  the  oJJicerB  or  members  qfa 
corporation,  with  or  without  a  diasoiutioi^  thereof* 

8m.  1784.  Action  b/  Judgment  creditor  for  teqaMtratlro,  el«« 

1785.  Action  to  dlasore       r   .poratlon. 

1786.  Id.;  bar  wbom  to  bo  brougbt. 

1787.  Temponiy     njonctlon. 

1788.  Beceirer  may  be  appointed.      Permanent  end  temporarr  recMTer. 

Fowera,    etc.,   of   temporary   rccelrer. 

1789.  Additional  powera  and  dutlea  may  be  contecred  npon  temporaiy 

recelrer. 

1790.  Making  stockboldera,  etc.,  partlee. 

17U1.  When  separate  action  muy  be  brought  againeft  them. 

1792.  Proceedinga  In  either  actio  . 

1793.  J  dgment;    property  of   corporation   to  b«  diatrlbuted. 

1794.  Id.;  atock  anbecriptions  to  be  recovered. 

1796.  Id.;  as  to  llabUltlea  of  dir;Ctora  and  stMkteldtn. 
1786.  Effect  of  thU  article  limited. 

§S  ir84-i70«.  [Repealed  by  L.  1009.  eh.  1>8.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  %%  lUO-lOti,  lUD- 
115.J 
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ARTICI^fi  FOURTH, 

/  Action  by  the  people  to  annul  a  corporation* 

Sec.  179(7.  Action   by  attorDey-geDeral,  when  Icfidatare  directs. 

1798.  Id.,   bf  loare  of  oonrt* 

1799.  Leave;    when    and    bow   granted. 

1800.  Action  triable  bj  a  Jury. 

1801.  Judgment. 

1802.  Injiuictioii  maj  Inoe. 

180tt.  Copy  of  Jodgment-roU  to  be  filed  and  pabllahed. 

§§  I7f>7-i8«a.   [Repealed   by   L.   1909,   ch.   28.     See   Oonsoli- 
dated  Luws,  tit.  General  Corporation  Law,  t|  130-136. J 
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ARTICLE   FIFTH.  ,    • 

Provisiona  applicable  to  tico  or  more  of  the  a<'tion$  specified  in 

this   title. 

Soc.   1R04.  Cerlajn   coriwratlons  excepted   from  oertnlii   articles  of  this   title. 
IHi^i  Officers  9Dd  a^mitt;  may  be  compelled  to  teottCy. 

1800.  Ii)^»n(vtU»iiM  Maying  actions  bj*  creditors. 

1807.  Creditors' may  be  Drought  In. 

1808.  When  attorney-general  mutrt  ttrlnu  action. 

1809.  RequlBlteH  of  Injunction  against  corporatlont*  In  certain  cases. 
1810  Id. :    of  order   appointing   receiver   in   certain   cai<08. 

1811.  Id.;   of  judicial  Rusi>en8lnn  or  removal  of  an  officer. 

1812.  Application    of   certain    provisions    to   joiut-Ktock    associations. 

1813.  In   action   against  stookholderH,   misnomer,   etc.,   not  available. 

§§  1804- 180S.  [Repealed  by  L.  1909,  cli.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  300-304.] 

§  1800.  [Am*d,  1909.]  Reqalnltefi  of  Injunction  aaralnst 
Joint-Mtock  associations  In  certain  cases. 

An  injunction  order,  Ruspendin^  the  general  and  ordinary  busi- 
ness of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  otHce,  or  restraining  from  the  per- 
lorniaiice  of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  sectiou,  it  is 
void. 

L.  1870,  ch.  151,  1  1  (7  Edm.  661),  am'd.  See  if  1787,  1919.  Am'd  by 
L.  1009.  ch.  65.  Also  partly  rei>ealed  by  L.  1900.  ch.  28.  See  ConKolldated 
Laws,  tit.  General  Corporation  I>aw,  |  305.  See  note  59  of  notes  of  Board 
of  Statutory  Consolidation  at  end  of  co4le. 

if  1810-1811.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated 
liaws,  tit.  (General  Corporation  Law,  §§  306-307.] 

%  1812.  [Am'd,  1909.]  Application  of  certain  provislona 
to  joint-stock  associations. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  hundred  and  six  and  three  hundred  and 
seven  uf  the  general  corporation  law  apply  to  an  action  or  a 
special  proceeding,  against  a  joint-stock  association  created  by  or 
under  tne  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustei\ 
director,  or  other  officer  thereof,  where  the  association  iloes  busi- 
ness within  the  Stnte,  or  has.  within  the  State,  a  business 
agency  or  a  liscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Id.,  i  5.  am'd;  L.  1R75.  rh.  428.  »re  fi  2463.  Am'd  by  L.  1009,  ch.  6,-. 
Also  partly  repealed  by  L.  1009.  vh.  28.  See  ('onsolidatinl  Laws,  tit.  Gencrnl 
Corporation  Law,  §  .'{08.  Seo  nolo  6U  of  notes  of  Board  of  Statutory  Cou> 
solidatlon  at  end  of  code. 
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§  1813.  [Am'a,  190&.]  In  action  asalniit  atockholders, 
mianoiuery    etis.f   not   avallallle. 

Whert'  ati  action,  awthorfeed  by  a  law 'of  the  State,  is  brought 
agaiii»t  cue  or  more  personH,  as  stockholders  of  a  joint-stock  asso- 
eiattou,  au  objectiou  to  auy  of  the  proceedings  cauuot  be  taken, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
ground  that  the  plaintiff  has  joiued  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  tiie  stock-books  of 
the  association,  as  a  stockhplder  thereof,  by  the  name  so  appear- 
ing; but  who  is  misnamed,  or  deod,  or  in  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
sQbBtitatxDfr  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

Ta    1IW9,    Ph.    157.    f    2    (7   Sdm.    426).    Am'd   by   L.    1009.    ch.    05.    AIko 
portly  refwaltm  by  L.   19<»9  cb.  28.    See  ConMoUdated  Lav,H,   tit.   Goueral  Cor 
poration    Law,    f    3(N>.    Sea   note    01    of    notes    of   Board    ot    Statutory    Coa- 
soUdatlon  at  end  of  code. 
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TITIiE  m. 

Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  agalofit  an  executor  or  administrator. 

2.  Action  by  a  creditor  against  his  debtor's  next  of  ktn,  lega|M»  iMlf 

or    deviseo. 
8.  Action  to  eatabliab  or  Impeach  a  wlUL 
4.  General  and  mlaceUaneeoa  proriglona. 

ARTICLE  FIRST. 

Action  by  or  against  an  executor  or  administrator. 

Sec.  1814.  Action,  etc.,  by  and  against  execntor,  otc,  to  be  broa^t  In  rtpM- 
aentatlve    capacity. 

1815.  Wben*  personal  and  representative  cause  of  action  may  be  joined. 

1816.  Id.;    separate   dockets    and    executions. 

1817.  Regulations,  wbcn  some  of  the  executors,  etc.,  are  not  flMnmoned. 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   Infant;   guardian's   bond. 

1821.  When  action  barred  by  Judgment  against  heir,  etc. 

1822.  Limitation   of  action   by  creditor  on   claim    rejected,   etc. 

1823.  Decedent's   real   property   not    bound   by   Judgment    against 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave   to   issue   execution   against   executor,    etc. 

1826.  Id.;  how  procured;   order;  and  contents  thereof. 

1827.  Security   may   be   required   from   a   legatee. 

1828.  Actions,  etc..  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1830.  Action  ngninst  executor,  etc.,  who  has  been  eaperseded. 
1881.  FfilRe  pleading  by   executor,  etc. 
18.^2.  When  Inventory  may  be   contradicted. 

1833.  Liability  for  uncollected  demands. 

1834.  The    last    two   sections    qaalifled. 

1835.  Costs;    how    awarded. 
1830.  Id.;    when   awarded. 
1836a.  Foreign  executor  ur  administrator  may  sue  or  be  sued. 


I  1814.  Action,  etc..  br  and  airalnst  executor,  ete.«  to 
bronvlxt  In  representatiTe  capacity. 

An  action  or  Fpecial  proceedinj?,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  l:>long:ln$r  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceedinj?,  hereafter  commenced  airalnst  him,  except  where  it  is 
broujrht  to  charge  him  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

I  181S.  llVlien  pemonal  and  representatlTe*  eaaaea  of 
action   may   be   Joined. 

An  action  may  be  brought  against  an  execntor  or  administrator, 
personally,  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain. 
In  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant,  in  different  capacities,  all  of  which 
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crow  out  of  the  eaoie  transaMion,  or  tranemctioiw  ooonectcd  \yith 
the  same  subject  qt  action;  do  not  reiiuire  different  i)laco«»  or 
lUodes  of  trial;  and  are  not  inconaistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  iilaintif! 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  th4  defendant  ];yerSonall7,  or  in  hi*  representatiTe  ca« 
pacity. 

See  f  484.  labd.  9,  ante. 

I  1816.  Id. I  separate  docket*  and  ezeentlona. 

In  a  case  specified  in  the  last  section,  or  wliere  costs,  to  be 
eoUected  out  of  the,  iudividual  proiieity  of  an  executor  or  udiuin- 
istrator,  are  awarded  in  an  action  by  or  against  him  in  his  ropi'e« 
■entatire  capacity,  so  much  of  the  Judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  u 
separate  execution  may  be  issued  thereupon,  as  \f  the  {ndmneBt 
contained  np  aNvard  against  him  in  hi.^  representative  capacity. 

See  U  ISM  ana  aZ^S,   post. 

I  1817.  Reirvlatlons,  ^rbea  aome  of  tbe  execatora,  ete.* 
are  not  aamnaoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  pnd  those  who  are  first  served  with  procesa, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  ixecutors  or  administrators  cannot  be  required  or  al- 
lowed, exoept-  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  issued,  against  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  affect  the  plaintiff*s  right  to  bring  into  court 
4d\  the  executors  or  administrators,  who  are  parties. 

S  R.  8.  «48,  U  S  aad  7  U  Bdm.  407),  am'd. 

I  1818*  £xecators  frho  hare  not  qualified,  not  neeesaary 


One  of  two  or  more  executors,  to  whom  letters  testamentary 
hare  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
■pedal  proceeding,  in  favor  of  or  against  the  executors,  in  their 
i^epresentatlve  capadty. 

L.  1888,  ch.  149,  f  1  (4  fidm.  606). 

1  1819.  Aetlon  by  legatee,  etc.,  aval nat  execntor,  eve. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribn- 
five  share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  timo,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
executor's  or  admbiiatrator's  account  is  judicially  settled,  and 
not  before. 

2  Ja.  8.  114,  1 9  (2  Bdm.  118).    See  |  1827,  poet. 

I  1890.  Id.  I  l^T  Infant  I  vnardlan*a  bond. 

The  rnardlan  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion h  brought,  as  prescribed  in  the  last  section,  must,  unless  be 
to  ftlflo  tbe  general  guardian,  execute  and  file  with  the  derb, 
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before  the  oommencement  o|  tbo  aftion,  ».  bond  tp  tbe  tnfant, 
with  at  Ica&t  two  sufficient  sureties,  m  a  penalty  fixed  by  a  judge 
of  the  court,  ooaditiotied  that  the  guai'dlaa  will  duly  acconnt  to 
the  infant^  when  he*  attains  iuU  age.  or,  la  case  of  his  death, 
to  his  personal  representatives,  for  .all  money  or  property,  •which 
the  guardian  may  recQive»  fcar  reason  of  Hjhe  legacy  ,^r  ^^ti'fbtitire 
share. 
2  R.  8.  114.  f  12.  am*d.    See  |  476.  ante.  ,^^ 

i  1821.  WUeA  uc|iou   burred   by  Jadarmeiit  aorainst  keir, 

A  final  judgment  against  an  heir  or  detlsee  bars  at  'acrtjon 
against  the  executor  or  aduiinistrator  of  tbe  decedent,  for  fhe 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  ft^p* 
urty.  Issued  ujwn  the  judgmei^t,s  has  been  returned  wholly  or 
partly  unsattafiedi  or  sufficient  real  property  to  satisfy  the  jndgr- 
ment  has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  ezpresaly 
charged  upon  the  estate  descended  or  devised,^  tbe .  bac ,  is.  ab- 
solute. 

Id.,  H  7  aad  9,  Am'd  and  consolidated. 
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S  1822.  [Am'd,  18»5.1  lamitatloai  of  ActioM  hy  ereAlt«v 
on  claim  rejected,  etc.  \  ' 

Where  an  executor  or  administrator  dispute  ot  r«e<Jt#  a  elRltn 
against  the  estate  of  a  decedent,  exhibited  to  him,  eltne^  tfefora  or 
after  the  commencement  of  the  publication  of  a  notice  reqttiriiii^ 
the  presentation  of  claimB,  as  prescribed  by  latr,  Unless  a  written 
consent  shall  be  filed  by  the  respective  partied  with  the  sorrow 
gate  that  said  claim  may  be  heard  and  determined  by  Mm  upon 
the  judicial  settlement  of  the  accounts  of  safd  executor  or  admlii* 
istrator  as  provided  by  section  tU'enty-seven  hutidred  and  fiSrty- 
three,  tba  claimant  must  cpn^enpe  an  action  for  tb<^  recoveiT 
thereof  against  the  executor  or  admlnlfttrrftor,  tvithin  sir  ttfdntha 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  tottmi 
due,  wllhin  Bix  months  ofter  a  part  thereof  becomes  due;  in  de- 
fault whereof  he,  and  all  the  persons  daimijtg  nader  hitn,  are  foiv* 
ever  barred  from  maintaining  siieb  an  action  thereOpoa,  sind  from 
every  other  remedy  to  enforce  payment  thereof i  oat  of  the  deoeo^ 
ent's  property.  .  ■     . 

2  E,  a.  89,  &  38  (2  Edm.  91);  L.  1895.  cb.  595.   See  |j|  183ti.  2743. 

1  1823.  Deeedent'a  reml  property  not  bound  by  Indv 
Ment  n^alnst  •xeomtor,  ete« 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected ,  by  a  judgment  against  his  executor  or 
administrator,  and  is  not  liablp  to  be  sold  by  virtue  of  an  exe- 
cution tssned  upor.  nuch  n  judftment,  unless  the  judRmant  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specifiic  real  property 
therein  described,  or  expresrty  din^ctR  the  sale  thereof. 

2  R.  S.  449,  f  12  (2  Edm.  468).    See  9  1815.  nnte. 

I  1824.  Want   of  aimets   not   to   be   pleaded  by   execwtor. 

In  an  setion  against  an  executor  or  administrator,  la  his 
representative  capacitT^.  wherein  thf^  complaint  demands  jadirmeat 
for  a  sum  df  "mon^y,  the  existenoe.  auffieiency,  or  want  of  aaseta^ 
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«hall  not  be  pfamded  by  ei(fc«r  prntty^  «»*  the /j^latartif'h'  right  of 
recoveiy  to  not  ftlle<ite4  tbdrekiy^  ^scepc  with  reapeci  to  tlie  cosvp 
to  be  awarded,  as  prescribed  by  lasrj  A  iudnuieut  in.  fiiurii  aut  tt<fr. 
tion  i«  iMtveindeitce' oC  aaseta  in  the  de£eiidant^^  Jianda* 

Sabstltuted  for  2  B.  8.  88  and  89,  !1j -SI.  »  •&<»  40  <2  Edtt.  iiO  Md  mt 
and  2  ft.  S.  448»  4D0  MKl  451,  «»  6,  ^1^-22  (2  EUm.  467,  4i'0). 

f^l^S^  ]Uef^Te  to  iMi««  ^J^^fiy^ii1f^^^^^i¥iHt  «^xeoutor,  cto. 

An  execution  shall  not  be  iasHedi.^aiKWia  j^dgm^nt  for  a  suio. 
of  BMQes',  against  nuencKMUloi?  w-,*|cHilwiftUiHt4^f, .  *i*  his.  ivpre- 
Mutatlve  capack5!,.:untii  an  order  i^e^M^itting  U  to  be  issued  ua.s 
been  made  by  the  auurosate  Ijpoin  whose;  cs^iut  the  Witers  were  is^ 
sued.  Such  an  order  nwist  apecify  th«,8Uiu  to.  l^  collect  ea,jm.i 
the  execution  must  be  indorsed  with  a  direction  to  collect  thai 

2  B.  S.  88.  fi  32  (2  Bdm.  90),  am'd.       See  ft§  1380.  2562. 

At  least  aix  clays'  notice  oJt'tlie  Application  for  an  order  speci- 
fied in  the  last  section,  must  .be  personally  served  upon  thd 
executor  or  ,aauum.strator,  unless  it  nppcara  that  sctTico  cdnnot 
be  so  made  wiUi  due  diligenjce;  in  which  cai^e  liotlce  must  be  ^iVj-a 
to  such  persons,  and  in  such  tnnunor'fts  the  surrogi\te  dirocts,  by 
an  order  to  show  cause  why  the  applicj^tjon  should  not  be  grnnted. 
Where  it  appears  that  the  assets,  after^  piipiient  O'P  'j>J?^,«5™ 
chargeable  against  th^ 
priority  .as  ag^i^st  the 

to  pay  ill!  the  debts,    _  ,..,.,.. 

which  the  plaintiffs  claim  brlon^rs,  the  strm,  directed  to  be  col- 
lected by  the  execution,  shftll  hot  exceed  the  plaiptffrs  Just  J>ro- 
portion  of  the  assets.  In  that  case,  otr^  Or  more  orders  thay  be 
afterwards  s>ade  in  like  manner,  and  one  or  more  executions 
may  be  afferwards  Hwafied,  when^er  ff 'npY^ears  t\ik\  the  s\fra 
directed  to  be  collected*  by  the  first  ekecntion'ls  less  than  "ttie 
platntirs  5^^et  proportion.  f    "  ,         '       ^ 

Id.,  I  82,  In  part,  «t!i(!  2  R.  S.  115,  I  13  <&  Edln.  119).  S**  9  i^^.  ««^-  • 
I  ^26,   wbd.  1. 

f  182T.  Security  may  tie  required  from  ^^  leflpaiee.     . 

Where  a  judgment  has  faeetk  rendered  against  an.  exeeator  or 
administrator,  for  a  legacy  or  diatributiTe  share*  the  surrogate. 
t>ef ore  granting  an  order  pentaittiag-nn  execution  to  be  Ippttrd 
thereupon^  may,  and  in  a  proper  case  mnstj  require  the  Hpplicant 
to  file  in  his  ofiee  an  nndertaJking  to  the  defendant,  in  sitch  a  safo 
and  with  snchi  paretiea  aa  the  surrogate  directs,  to  the  ei!V»et 
that  if.  after  collection  of  any  sum  of  laoneY'  by  virtne  df  the 
/execution,  the  remaining  assets  are  not  sTiRicient  to  ipny:  nil  snms 
for  which  the  defendant  is  chargeable  for  expenses,  claims  on 
fitl'^d  to  priority  ft^  a«iHnet  the'ftppMeant.-'aftd'trtie  othl»r- l^gv^lns 
fvr  distributive  abares,  of  the  elass  to  which  the  spplieant's  cl-iiin 
bplongs,  the  plaintiff*  will  refund  to  the  defendant  the  sum  ^ 
collected,  or  such  ratable  part  thereof,  with  the  other  le^tees  or 
representativea  of  the  aame  class,! as  is  necessary  to  make  up  the 
deficiency.  v  .,..   c    ;       . 

SubBtltated  for  2  R.  8.  114,  115,  If  10  and  11  (2  Edm.  118). 

f  1888,  Ao0ons»  etc.,  wKeu  not  to  Vhate. 

An  executor,  administrator,  or  a  person  nppolntrd  by  fho'siTr- 
rogate,  as  prescribed  in  chapter  eighteenth  of  this  act,  to  ^Ispjjise 
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of  the  real  property  of  a  decedent,  is  deemed  a  trustee^  appointed 
by  Tirtue  of  a  statnte,  within  the  meaning  of  that  expreaBiou  tui 
used  in  section  766  of  thia  act. 

Sabctltnted  for  2  B.  8.  77.  f  40  (2  Edm.  78);  2  B»  S.  U6,  {  14  tf  Bdtt. 
U»>,  and  L.  1860,  cb.  162  (4  £dm.  608). 

§  1628.  fixecntion  on  former  Judmnent. 

An  execution  may  be  issued,  In  the  name  of  an  execntoir  or  ad- 
ministrator, in  his  representaUye  capacity,  upon  a  judgment  re- 
covered  by  any  person  who  preceded  him  in  the  administration  of 
the  name  estate,  in  any  case  where  it  might  have  been  issued  ia 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  B.  B.  449.  i  18  (2  Edm.  468).    See  S  1370,  ante. 

§  1880.  Action  aflralnat  executor,  etc.,  'vrho  lias  bee  A' 
jnperseded,. 

If  an  executor  or  administrator  is  defendant  in  an  aetioa  or 
special  proceeding,  pending  when  his  powers  cease^  the  plaintiff 
may,  in  a  proper  case,  proceed  therem  against  him,  to  charge 
him  personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad- 
ministration thereof. 

2  B.  S.  lis.  i  15  (2  Edm.  119). 

I  1881.  False  pleadlngr  1>7  executor,  etc* 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  his 
having  made  a  false  allegation  in  pleading. 

a  B.  S.  438,  I  10  (2  Edm.  408). 

I  1832.  liVlieii  Inventory-  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
jidministrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  ^iven  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  by  him,  at  private  or  public  sale,  at  a  l(»fis<  price  than  the 
value  CO  returned;  or  that,  since  the  return  of  the  inventory,  ii 
has  deteriorated  or  enhanced  in  value. 

Id..  I   14,   am'd. 

I  1838.  I^lablllty  for  nnoolloeted  demand*. 

In  such  an  action  or  Bi>ecial  proceeding,  the  ex^cntor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  ri^ht  of  action. 
Included  In  the  inventory,  unless  it  appears  that  the  R<»ne  baa 
been  collected,  or  might  have  been  collected*  with  due  diligence. 

Id.,  I  M,  am'd. 

I  1884.  Tbe  last  two  iiectionii  qnnlifled. 

The  last  two  f»ortions  do  not  vary  any  rulv  of  evidence  res'^ect- 
Ing  any  proof,  which  nn  executor  or  administrator  may  now  make. 
W..   I  16,  ^^ 
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S    18S5*    Co«t«|    kovr   a-w«rde4« 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  a^rainst 
an  executor  or  administrator.  In  au  action  brouglit  agaluit  him 
in  bia  representative  capacity,  coats  ahall  not  he  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

t  B.  8.  80,  I  41  (3  Edm.  (»)'.    S«e  Co.  Froc..  S  tl7. 

I  1836.   [AmM,  ISflrS,  1897,  1900.1      Id.?  wlien  ttWttrdedr  et 
cetera. 

Where  it  appears  in  a  case  spcHfied  in  the  last  section  that  the 
plaintiff's  demand  \vns  presented  within  the  time  limited  by  a 
notice  published  ns  nrescribod  by  lav/,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  poyment  thereof  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  did  not  file  the  consent 
provided  in  section  eighteen  hundred  and  twenty- two  at  least  ten 
days  before  the  expiration  of  six  montlis  from  the  rejection 
thereof  the  court  may  award  costs  against  the  executor  or  a<hnin- 
istrator  to  be  collected  either  ont  of  hfs  indiridual  property  of  out 
of  the  property  of  the  decedent  as  the  court  directs,  having  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  brought  in  the  supreme  court*  or  any  o*>niity  court,  the 
facta  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place.  , 

L.   1895,  ch.   SOB.  flnpersedTniir  am«»f>i!i»^nt  In  ob.  94%.    fi^  rt.  %W,  |  4.    L. 
Iie7»  ch  4^;  L.  1906,  ch.  60.    In  effect  Sept.  1,  1006.    See  112718^  3748,  8MI 

I  1836-a.  [Added,  lOll.'l  Forelg-n  executor  or  admfnlii- 
Irator  may  sue  or  be  sued. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  Utiited  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  stste  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
days  dfter  any  such  executor  or  admirtistrator  shall  commence, 
or  appear  in,  any  action  or  proceeding  in  anj*  court  in  thlH  ist?at^ 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  filed 'In 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  l>e  brought  or  be  perfding,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
seven  hundred  and  four  of  the  code  of  civil  procedure;  in  de- 
fault whereof  all  pror-iodings  in  such  action  or  proceeding  may 
be  stayed  until  f^uch  duly  authenticated  coi)y  of  such  letters  sbali 
be  so  filed. 

▲ildea  by  L,  1911.  ch,  C3I,  lu  effi-ct  July  10.   1911. 
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ARTIGI.B  8I0OO1ID. 

■ 

Aotuyn  by  a  creditor^  against  his  debtor's  nexi  of  kin,  Isgatetf  heir 

ordevisee. 

Sec.  1887.  When  acrtion  lies  agftlnat  nfizt  of  kin,  legajteef,  ete. 
X     1838.  Action   may   be   joint   or   several.  '     " 

,    lbad,.ly  joint  a^loB,  recovery  ta  bf  ayportion*^  ,. 

1840.  Recovery   In  a  several  action. 

1841.  Requisites  to  recovery  in  action  against  legatee.  '''     '     * 

1848.  Id.tlu  aetion  agalott  a  preferred  legatee.  v 

1843.  XJaMllty    of    tielrs    and    devisees. 

1844.  When  action  therefor   may   be  brought  against  heirs  and  devisees. 

1845.  Bffect  of  application  to  sell  real  proper^. 

1846.  Action  must  be  ^Int. 

1847.  Aecovery   to   be  apportioned. 

184S.'  liequlsites    to   recovery   against    heirs. 

1849.  Id.;  against  devisees. 

1860.  Deductions  for  prior  recoveries. 

1801.  Complaint  to  describe  land  descended,   etc.  •  ' 

.    1862.  Judgment;   when  to  be  satisfied  out  of  land. 

1863.  Id.;  when  not  a  lien  on  land  aliened. 

1864.  How   Judgment    taken,    when   Innd   aliened. 

1665.  Olassmcation  of  debts  to  be  enforced  tinder  this  artlde. 

1866.  Defence  by  reason  of  other  prior  or  equal  claiiUB. 

1667.  Id.;  "A'ben  such  a  claim  is  paid.  , 

1858.  Action  not  suspended  by  infancy. 

1869.  This  article  not  applicable,  where  will  charges  real  propeny,  ete. 

11860.  One  actbw,  wher»  eaqie  person  ia  beirt  deviaee,  etc. 

fi  1837.  \%'heii  action  Hem  afrainut  next  of  kfn,  teflratee»» 
•tc. 

An  action  lua^r  be  maintained,  as  prescribed  in  this  article, 
against  the  surviving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  ui)on  which  the 
action  miglit  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maiataln  such  aa 
aetion, 

2  B.  S.  90.   I  48  (2  Edip.  02),   an'd. 

J  1838.  Action  tear  be  Joint  or  •«vei*al. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  tne  legatees 
or  all  the  next  of  kin,  ns  the  case  may  be,  or  at  the  plaintiff's 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  'one 
legatee,  within  the  moaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  R.  S.  451.  8S  23  and  26  (2  Bdm.  470),  am'd. 

I  1839.  In  Joint  action,  recovery  to  be  apportioned* 

Where  a  joint  action  is  brought,  ns  prescribed  in  the  last  sec- 
tion, the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separntoly,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apportioned  In  like  manner:  except  that  the  expenses  of  ser^ 
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ing  the  j^utfiniohf?  iipoii  oac-ft'  dpfrnt!ftiit  itnii^t  be  fftxecl  flgBitist 
him  only;  and  ouie  sberiff'n  fee,  for  returtiiiig  au  execution,  may 
be  taxed  against  each  dvfeudunt,  ugfiiu2»t  wbom  any  sum  ia 
awxi  cried. 

2  R.  S.  451,  part  of  f  34  and  If  28-31,  confiolldated. 

i  1840*  Recovery  in  a   sevexral   «ctloR« 

Wherfr  an  action  i»  bronght  againHt  the  Btirviving  husband  o? 
wife  onljr,  of  against  one  only  of  the  next  of  isiii',  or  legatees, 
the  «fttwi«  "Which  the  i^lflintiff  is  entitli»d  to  iv<v>vor,  cannot  exceed 
tfaft^  sam  trhich  he  would  hare  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  preHcrihed  in  the  last 
section. 

14..   19  24,  2^  anA  2fl,   <>on!ioIl(1fttiHl. 

§  1841.  Reqinlattes  to  >  recovery  iA  action  w^alwt  legatee. 

If  the  action  \k  brought  agninst  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  Hhc»\v,  either 

1.  That  no  assets  were  delivered  by  the  execntor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  offedi tor;  or 

K  That  1;hosc  aascts,  after  payment:  of  the  expenses  of  adiuiu- 
istration  ana  preferred  deiiiands,  are  not  suffldent  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  I  27.  van 

S  1842.  Id.  I  in  actloa  usalnst  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  preeorihed  in  the  last  five  sectiouK,  agiiinst 
one  or  all  of  those  who  are  equally  preferred,  or  equally  defevred, 
as  if  the  legatees  of  that  class  were  all  the  legatees*  But  where 
it  ia  brought  against  a  preferred  legatee,  or  a  class  of  preferrecl 
legateiWi  the  plaintiff  must. show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  rociuired  by  the  provisions  of  the  last 
sectiQiVr.tUe  4;ame  matters,  with  respect  to  each  legatee,  or  class 
of  leiiateeSf  to  w^hom  tlie  defendant  or  defen<lnuts  are  preferred. 

i"l843.  [Repealed  by  L.  1900,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  101.1 

§  1844.  [Ani'd,  1000.]  When  action  therefor  may  be 
brougl&t  avaiikat   lielrs  and   devt«eeM. 

An  ft^tion,  to  enforce  the  liability  declare<l  in  se<»tion  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  In  one  of  the  following  cases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  dece* 
dent,  and  tto  letter.*?  iMtauientary,  or  letters  of  adtt\inlstrationj 
npoa  his  estate^' have  been  granted  within  the  State.  (See  §  2750.) 

2.  Where  three  years^hrtve  elapsed,  since  letters  t^i^amentarv,' 
or  letters  tit  udministTHtion,  upon  hjn  estate,  were  granted,  within 
the  State.  .  v   i. 

2  B.  S.  100,  S  53  (2  Etlin.  tiriV.  AmM  hy  T..  J 009.  rh.  9«.  f  S.  Soe 
DOte  G2  of  notes,  of  Board  of  Stattitoc^  iConsolidatloo  at  end  af  ccnW. 
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fi  1845.  Bfleot  of  application  to  aell  real  property. 

Where  it  appears  that,  at  the  time  of  the  commencement 
of  such  an  action,  a  petition,  seasonably  presented,  as  prescribed 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  jpending  in  a  surro- 
gate's court,  having  jurisdiction,  the  proceedings  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
the  petition  is  dii^posed  of,  unless  the  plaintiff  elects  to  discon- 
tinue. If  a  decree  to  dispose  of  real  property,  pursuant  to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  a 
supplemental  complaint,  that  real  property,  other  than  that  in- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  allegation,  he  is 
entitled  to  a  preference  iit  payment,  out  of  the  real  property, 
with  respect  to  which  the  allegation  is  made;  but  he  cannot  share, 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from  the 
disposal  of  the  real  property,  described  in  the  decree;  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property. 

Id.,   I  53. 

1  1840,    [Am'd,  1000.]     Action   must  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  Jn 
section  one  hundre<l  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  oh.  460,  fi  73  (4  Rdm.  600),  amM.  AinM  by  L.  1900,  ch.  65, 
i  3.    Soe  note  63  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

fi  184T.  RecoTcry-   to   be  apportioned* 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  an<l  CH>8t.s,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1839  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must.  In  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  winch     he  is  chargeable. 

2  R.  S.  455,  ii  52  and  53   (2  Edm.  47i). 

§  1848.  Requisites   to  recovery  asainst  Iteira* 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  haR  lieen  unable,  or  will  he  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rofrato's  court,  and  by  ar'tion  against  the  executor  or  adminicH 
trator.  and  against  the  surviving  husband  or  wife,  legatees*  and 
next  of  kin. 
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Tlie  executory  or  administrator's  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  eridence 
of  any  of  the  facts,  required  to  be  shown  by  this  section. 

2  B.  8.  466,  i  88,  am'd  bj  L.  1868,  ch.  110.    See,  also.  Id.,  f  80. 

■  * 

I  1849.  Id.  I  avalnat  deT^l«eeB. 

Where  the  action  is  brought  against  devisees,  the  plainJff  must 
show,  in  addition  to  the  matters  specified  in  the  laat  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sumcient  to  pay  the  plaintiff's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

M.*  fi  B6  and  60,  cooaoUdated. 

§  1860.  Dedaetions  for  prior  recoveries. 

Where  the  assets,  applicable  to  the  plaintiffs  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus^ 
band  or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heirs,  is  insufficient  to  discharge. 

Id.,  H  M  and  67,  un'd  and  condenaed. 


I  1861.  Conaplalmt  to  describe  lamd  deoeeBded,  etc* 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
its  value. 

Id.,  is  44  aod  00. 

I  186S.  Judarmenti  vrl&eii  to  be  stttfsHed  out  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 

Id.,  ^"47  and  48.    See  |i  870,  872,  ante. 

I  1858.  Id.  I  Trben  not  a  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
Judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  II  61  and  tlf  am'd  and  condensed. 

I  1864.  How  Jndirnient  talcen,  when  land  alienod* 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  bis 
election,  take  a  final  judgment  against  him  for  th9  vaMie  of  tht 
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property 'SO  aHerie(l,.or  so  liuiMi  thereof  as  may  Tie  necessary,  as 
In  an  action  for  the  defendaut'g"  uwn .  debt.         , 

2  R.   g.   4r.5.   §  40,  ami  part  .of  8  61. 

§  18BB.   [Am'd,    lOOO.]      Classification   of  debts,   to  be,  en- 
forced  under   this   article.  I    ■      •!    * 

•  Where  the  stirvirJnj?  htisband  or  wife,  next  of  kin,'  !i?|Jrat«»8, 
heirs,  or  devisees,  are  liable  for  demands  againfft  the  decedent, 
as  prescribed  iu  this  article,  or  Section  one  hundred  and  one  of 
the  decedent  estate  hiw.  tliey  mtist  pire  preference  in  the  pay* 
ment  thereof,  and  they  are  sb  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  paj'meut  of  debts  by  an  e.vecittor  o* 
administrator.  Preference  of  payment  canimt  be  piVen  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  execnl^ir  of  rf^tttVittistttttor' fyallo^rc^i  by  law. 
The  oommeu cement,  of  an  faction,  under  an^  provtsion  of  fhiH 
article,  or  section  one  hundred  and  one  of  the  deoedent  estatd 
law,  does  not  entitle  the  plaintiff's  demand  to  preterence  OT6t 
anotlier  of  the  same  class,  except  aa  otherwise  specially  pre^ 
scribed  by  law. 

Id.,  H  37  anrt  88.  AmM  by  L.  1900,  <*.  05,  ?  3.  Se^  notfr  W  of  »otM  of 
Board  of  Statutory  CousoIIdattoa  at  >  end  of  cud». 

f  185(1.  Defense,  by  reason  of  otUer  i»r|«^v  or  «qiial 
claims. 

Where  it  appaara,  i«  9Jh  .actioa  bjrov^Ut  afi  prescribed  m  .tills 
article,  that  tliere  are  uusatistjed  demands  against  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plaintiff's  deibaud,  the 
defendant  Is  ^ntitled  (o  jndpment;  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  excee<l  the  amount 
of  the  valid  d^nuiiuls  gf,^  prior  claims.  If  it  .cxtu^uJe  tjie  a.iU9upt 
of  those  dennuuls.  th(^  judgment  apainst  tln^  at'fondnnf  cannot 
exceed  such  h  proportion  of  the  plaintifT?*  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,   SS   3Q  and  40, /"ou.soUdalod. 

%  i857.  Id.;  "when  sncb  a   claim   Is    pkild. 

Where  a  defendant,  or  a  person  belouginp  to  hi*;  class,  lia«» 
paid  a  demaml  y^aiost  the  dececjent's  c;>tiite,  of  a  etass  prior  to 
that  of  the  i)laintitrs  demand,  or  has  paid  a  di-mand  of  tte 
same  class,  the  amount  of  the  demand  so  paid  must  *be  cRti- 
niated,  in  ascertaining  tUe  ^ii^uuut  to  .b«  xecuvefejl,.  aa  if  it  was 
outstanding  and   unpaid. 

Id.,    I   U.  .  ' 

S  l8nM.   Action    not  suspended   bT  Infancy. 

An  action  against  heir.s  or  devisees  brought  as  prescribevl  in 
this  article,  is  not  delayed,  nor  is  the-  remedy  of  the  pla'ntif? 
KUspen(ied,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execntion  shall  not  be  issned  against  an  infant  heir 
or  devisee,"  fintil  tlie  exT)iration  nf  one  year  nftctf  flna!  jndgYHent 
is   rendered,   and  the  judgment-roll   tited. 

M.,   If  43  ahd  54,  cnnB(iH<lrtt<Ml. 

*  itlBO.     [Uippealed  by  L.  IVMH^  cli.  IS.     S«»e  ConsolWated  Laws, 
tit  Dececknt  Entate  Law,  §  102.  | 
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I  18<iO.  One  action,  ■  whri^  ffti9i«  prrnon  iu'lieir,  dcT^iaoey 
etc. 

Where  a  ptraon^  wJio  taknc  ttAl  propeety  di  fa  decedent  by 
d'evUe,  aud  aliso  by  descent;  ur  who  takes  personal  property  as 
next  or  kin,  and  also  as  legatee;  or  who  takes  both  real  ftnd 
personal  property  In  either  cupncity;  or  who,  j ft.  executor  or  ad- 
ministrator, and  also  takes  iu  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  Mr  u  demand  against 
the  deced<>rit,  after  the  exhaustion  of  the  xouiedy  aj;ainst  him  in 
another  capacity;  the  plaintifT,  in  any  action  to  charjre  him, 
which  can  he  maintained,  without  joining  with  him.aip'  other 
person,  ciLcept  7l'perj4on  \Hiose  litrMlify  is  In  all  respectfe  tne  same, 
may  reeovw  iiar  Hum,  for  which  he-  is  Ilnble,  although  "the 
remedy  agrainflt  hfnv  In  Mh<>tlif«t*'  t«rtT>3K*ity  wah  not  exhnnst«»d. 
But  this  section  does  not  increase  the  wmn,  which  the  plaintiff 
Ib  entitled  tx>  recover  aKfllnf^t  hi*rf,  in  th^  <'ttpacity  in  wTiich  he 
iff  actually  liable:  nor  rtopH  It  ^harj^e  n  defendant  individually, 
who  Is  liable  only  in  a  n^preweiitative  capacity. 
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ARTICI^B  THIRD. 

Action  to  establish  or  impeadi  a  toUL 

Bee.  1861.  Wb«n  action  to  establish  a  will  may  b«  bronght. 

1862.  Judgment,   tbat  will  be  eatabllsbed. 

1868.  Jndiment  admitting  the  wUl   to   probate. 

1864.  Contents  of  judgment;   smrrogate's  duty. 

1865.  Proof  of  lost  will  in  certain  cases. 

1866.  Action  to  establiab,  etc..  will,  relating  to  real  propertj, 

1867.  Retrospective  effect  of  this  article. 

i  1861.  Wlien  action  to  establlBh  a  will  may  be  brouflrht 

An  action  to  procure  a  judgment^  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  tlie  establishment  thereof, 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  haa  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstAxices,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  the  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  I  6Sa  and  parts  of  H  64a,  67a,  68a  and  the  whole  of  IS  68b  and 
19a  (2  Edm.  68,  68). 

I  186S.  Jadsmieiit,  tbat  will  bo  eatabliabed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id..  8  65a. 

I  1863.  Jadvmeat  admittinflr  tbe  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
Ihe  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and-  be  re- 
corded in  his  office;  and  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from 
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his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proved  in  that  court. 
2  B.  8.  67,  Utt  part  of  f  67a. 

I  1864.  CoHtenta  of  Judgments  ■nrroflrate'a  Aiitr* 

A  copy-  of  the  will  bo  established,  or,  if  it  is  lost  or  destroyed, 
the  substance  there<ff  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
Judgment. 

I  1860.  Proof  of  lout  ^frlll  In  certain  oases. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will»  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  Witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  I  67b,  am*d. 

f   ises.  Aetlon  to  establisliy  eto.,   will,   relating  to  ro«1 


The  validity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  neir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  Justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegattoiiB  for  that 
purpose,  as  prescribed  in  article  first  of  title  thiid  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate's  court,  before  the  commence 
ment  of  the  action. 

L^  1863,  eh.  288/8  1  (4  Bdm.  608). 

i  1867.  Retrospective  effect  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 

to  those  made  after,  this  article  takes  effect, 
t  B.  •.  68.  H  66b  and  68b  and  part  of  |  67a  (2  Bdn.  68). 
18a  4ttR 
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•    article:  fourth. 

General  ami  misccUatwous  pro  vie  ions. 

Sec.   1S6M.  Action  hy  child  born  after  will,   or  l>.v   wltn*'sH  to  wfll.  ' 

1SG9.   R<»t elver,   as  suocessor  of  burvlvlng  extvuior,  etc. 
1H70.   Next  of  kin   defliie<l. 

■ 

§  isek  [Repealed  by  U  1009.  eli.  IS.  See  Conaolidatea  Laws, 
tit.    Docedeut  Kstate   I-aw,    $   2«.J 

§  18<IM.  [AniM,  1H95.]  RecelT<-ry  n%  Nuccemior  «»f  narrlvlns 
executMr,   etc. 

Whore  the  cfitato  of  a  dtHjetlent  has  l)eon  brough.t  under  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
fho  <'oiirt  xnay,  iipon  thi-  .death  of  the.  «iole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pendinj?  the  action,  \\itf.m  aucjl 
terin^  and  coiulition^),  and  ujion  such  notice  to  the  parties  inter- 
este«l,  as  the  court  dlrcettj;.  and  upon  such  security,^  if  any,  as  t0 
the  court  seenm  proper.  For  tlie  purpose  of  cjirryiug  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
H  receiver  so  appointed  is  the  succe.ssor  in  iuterest  of  the  sur- 
vivinjr  executor;  and  has,  vsuljject  to  the  direction  of  the  court, 
the  like  power,  as  an  admiuistrator  with  the  \Nill  annexed. 

L.   1895,   ch.   04(5. 

§  1S70.  Next   of  kin   aeflned. 

The  term  *'  next  of  kin.'*  as  used  in  this  title,  includes  nil 
thom^  entitled,  under  the  pi-ovisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbequeathed 
HHstetH  of  a  decedent,  after  payment  of  debts  and  expeunes,  other 
than  a  surviving  husband  or  wife. 

See   If    1005   and   2514.  8ubd.    12,   post. 
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TITLB  IV; 
Other  special  actions  and  rights  of  aotion. 

Article  1.  Jad^nient  creditor's  action. 

2.  Action  by  a  private  person  upon  an  offleial  bond. 

3.  Action  by  a  prlyate  person  for  a  penalty  or  forfeiture, 

4.  Oeitatai  aettons  to  recorer  damageg  for  wrongs. 
6.  MisceUaneous  actions  and  rights  of  action. 

ARTICIiB  FIRST. 

Judgment  creditor's  actioju 

See.  1871.  When  Judgment  creditor  may  bring  action. 
1872.  To  what  county  ezccutloo  must  hare  issued. 

1878.  Whfit  property  may  be  reached.  i 

1874.  Interest  of  Judgment  debtor  In  land  contract  may  be  reached,         ' 

1876.  Id.;  bow  applied. 

1870.  lujnnctlon  may  be  Issued. 

1877.  Recelrer  may  be  appointed. 

1878.  How  dlscoyery  may  be  compelled. 

1879.  Application  of  this  article;  what  property  cannot  be  reactaeft. 

i  18T1.  liVlicn  Jndfirment  creditor  may  brlngr  action. 

When  an  execution  against  the  property  of  a  Jndgment  debtur, 
issued  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him,  or  to  any  other  person;  and 
to  procure  satisfaction  of  the  plaintiff's  demand,  as  prescribed  in 
the  next  section  but  one.  ^  here  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendunt  in  an  action 
brought  under  this  section,  personal  property,  owned  by  him 
jointly  with  the  defendants  summoned  or  with  any  of  them, 
may  be  applied  to  the  satisfaction  of  the  plaintiff's  demand  as 
prescribed*  in  this  article. 

2  R.  8.  173,  I  88  (2  Edm.  ISO).    See,  also.  9S  217.  Tl3  and  827,  ante. 

I  1872.  To  "vrliat  county  execution  mnst  Itare  itssned. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre-i 
scribed  in  the  last  section,  the  execution  m^ist  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  actioo,  the  Judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
bnsinesB  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgnnent-roU  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

{   1878.  What  property   may  be  ^reached. 

The  final  jndgment  in  the  action  must  direct  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
coYered  in  the  action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue  of  an  execution. 

2  B.  8.  780.  i  89. 

I  18T4,  Interest  of  Jndvnient  debtor  in  land  contract  ntay 
be  reached. 

The  final  judgihent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  tsuch  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  B.  S.  744,  i  6  (1  Bdm.  696).  am'd.     See  f  1253. 

I  18T5.  Id.  I  bovr  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id.,  I  6. 

1  1876.  Injunction  may  be  i«sned. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thin^  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

2  R.  S.  174,  S  89. 

I   1877.   Recei-rer   may   be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personnl. 
book,  voucher,  or  other  paper,  or  to  execute  any  mstrument. 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession. 

See   §9   714-716  and  718,  ante. 

S  1878.  Ho^fr  discovery-  may  be  compelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  right  of  the 
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plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

I  1879.  ApplicAtlon  of  thlm  article |  Trbat  property  eaaaot 
be   reaoked. 

This  article  does  not  apply  to  a  case,  where  a  Judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discovery  or  seizure  of ,  or  other  interference 
with,  any  property,  which  is  expressly  exempted  by  law  from 
levy  and  sale,  by  virtue  of  an  execution;  or  any 'money,  thingr  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor: 
or  the  earnings  of  the  judgment  debtor  for  his  oersonal  services, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action*  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  earnings  are  necessary  fot  th^  use  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

L.  1870,  ch.  151,  S  8,  rabd.  X  (7  Edm.  ^1);  i^  S-  8.  A9t  cb.  1,  M  18  and  W 

(2  Edm.  180).    See  Co.  Proc.,  i  297. 
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article:  sbgohd. 

Action  by  a  private  person  upon  an  official  bond. 

Sec.  1880.  Application  for  leave  to  sne  sheriff's  bond;  proof  requlrad. 

1881.  Order  frantins   leave;   action   thereupon. 

1882.  SaceesaTve  actions. 

1888.  Indorsement  upon  execution.  ' 

1884.  Collection  of  execution;  when  a  defence  to  subeeQuent  actioa« 

1885.  \N'hen  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  t»ond. 

1888.  Actions  upon  official  bonds  of  other  officers. 

1889.  Actions,  etc.,  under  the  last  three  sections    regulated. 

J 890.  Receivers,   etc.,   deemed   public  officers. 

801.  Demand  of  money;  when  necessary  before  application. 

1892.  Application  may  be  made  ex  parte. 

1  1880.  [Am'd,  1895.]  Application  for  leave  to  mne  mhewMPm 
bond  I  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  i)erson  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  R.  S.  476,  8§  1  and  2  (2  Edm.  498);  L.  1806.  ch.  946. 

f  1881.  Order  grrantlngr  leave;  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id.,  §  3.    See.  also.  1  R.  S.  378,  fi  67  (1  Edm.  361). 

§  1882.   [Am'd,   1896.]    SnccesslTe  action*. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id..  fS  5,  6,  7  and  8,  am'd  and  consolidated;  L.  1886,  ch.  946.    See  S  1886, 
post. 

f   1883.   Indorsement  npon   exeontlon. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  tlie  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

Id..  §  16. 


c.  16.  t.  4,  B.  $     ACTION  ON  OFFICIAL  BOND.  §S  1884-67 

1  1884.  Oolleetton  of  •sbeevtioai  ^irben  •  detonoo  to  aub- 
•oapent  action. 

It  Ib  a  defence  by  a  surety,  against  whom  an  action  Is  brought 
upon  a  sheriff's  official  bond,  that  he,  or  any  other  surety  or 
sureties,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
recovered  against  hin\or  theni,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  agpresato 
amonnt,  so  paid,  or  to  be  paid,  and  the  sum  for  which  th&  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintilf's 
demand. 

2  B.  S.  470.  M  12,  18  and  14. 

I  1888.  'When  otoinumt^  oatltled  <o  ratable  diatribntion. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
erod  by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  u^n  notice  to  the  plain- 
tiff's attorney,  in  each  action  then  pending  upon  the  r.heriff's 
official  bond,  end  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference^  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  tne  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  collected  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id.,  §i  17  and  18. 

9  1886.  Aotion  apon  a  •arrosate'a  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  H  10  and  20.    See  L.  1868,  ch.  218  (8  Edm.  340). 

f  188T.  Aottoa  apon  a  coantr  treaaarer's  bond. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  connly  tren surer,  sm  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paier, 
either  at  his  office,  during  his  absence  therefrom,  with  a  oerson 
of  suitable  age  and  discretion,  having  chnrire  of  the  office,'  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

See  L.  1874,  cb.  524.  $1  1  an'^  2  (9  Rdm.  966). 
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1888-92  ACTION  ON  OPPICIAL  BOND.      c.  15,  t.  4,  a.  8 

(  1888»  Aettona  tipoa  ofllelal  bond*  of  other  oflle«m« 

Where  a  public  officer  is  required  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by  law  for  the 
prosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
has  sustained,  by  his  default,  delinquency  or  miscondnct,  an 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

See  L.  1874,  cb.  624,  U  1  and  2  (9  Bdm.  966);  B.  S..  fi  21-27. 


f  1M80.  AotlOASy  ete.,  under  the  last  three  m^etkowtu  rei 
lated. 

Sections  1880  to  1885  of  this  act,  both  indusive,  govern  an 
application,  made  as  prescribed  in  eitlier  of  the  last  three  sections, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
OS  if  the  delinquent  officer  and  his  sureties  were  named  therein 

instead  of  the  sheriff  and  bis  sureties. 

« 

I  1800.  Receiver*,  ete.,  deemed  pvblle  oflleers* 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  tne  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  Ib  made  for 
leave  to  bring  it. 

g  1801.  Demand  of  money  |  when  neoesM&rr  before  appH-* 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  Is 
not  otherwise  made  oy  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  js  not  necessary  where  the 
applicant  has  recovered  a  judgment  'against  the  officer. 

g  1802.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  prex 
scribed  in  this  article,  may  be  made  without  notice;  but  in  uiat 
oase  the  officer,  or  either  of  his  sureties,  may  apoly,  upon  notice, 
to  vacate  an  order  oermitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  sjiowing  that  it  ought  not  to  have  been  grantedj 

472 


e.  1«,  t.  4,  a.  S     ACTION  FOR  PENALTY,  ETC.  §§  1893-97 

JLRTICIiB   THIRD 

AMon  by  a  private  person  for  a  penalty  or  forfeiture, 

8«c  1808.  Action  by  person  specially  aggrleyed. 
.  16M.  Action  by  common  informer. 
1S86.  Id.;  senrloe  of  summons. 

18M.  Id.;  when  not  barred  by  a  colloalTe  recovery. 
1897.  Indorsement  upon  summons. 
1886.  When  part  of  a  penalty  may  be  recovered. 

{  1803.  Action  by  person  •peclally  avffrleTed. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  penon 
aggrieyed  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value' 
or  other  damages,  as  the  case  requires.  ' 

2  R.  S.  480,  i  1  (2  Edm.  502).  am'd. 

g  1884.  Action  by  common  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id.,  if  6  and  6.    See  |  387,  ante. 

I  1806.  Id.  I  Mervlce  of  summons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintifiF 
before  the  service  thereof;  and,  immediately  after  it  hns  been 
served,  the  officer  who  served  it  must  file  it,  with  his  cortificnto 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  n  like 
certi£cate,  to  the  magistrate  by  whom  it  was  issued,  as  the  case 
requires. 

Id.,  part  of  I  6. 

f  188e.  Id. I  frben  not  barred  by  a  collnslTe  recovery. 

In  an  action  to  recovef  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstnndiiip  the 
recovery  of  a  judgment!  for  or  against  the  defendant,  in  nn  r.ctiou 
brought  therefor  by  another  person,  if  he  establishes  thnt  the 
former  judgment  was  recovered  collusively  and  fraudulently. 

id.,  S  14. 

f  1887.  Indorsement  npon  snmmons. 

In  an  action  to  recover  a  i)enalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of."  etc.:  adding 
such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  ppecifyirig  the  section,  if  penalties  pr 
forfeitures  are  given,  in  different  sections  thereof,  for  different 
acts  or  omissioiuk 

u..  I  r. 
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§  1898.  Hrhen  part  of  •  penfliltr  ouiy  b«  recovered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
ezceedinsr  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  fnihire  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  plaintiflF  the  whole  sum,  or  sach  a  pi^ct 
thereof,  as  he  or  it  deems  proportionate  to  the  offence* 

2  B.  S.  480.  f  10,  amU 
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ARTICLB  FOURTH. 

Certain  actions  to  recover  damages  for  wrongs. 

Sec.   1890.  CItII  and  criminal  proMccutJons  not  merged. 

1800.  Action  for  vsAag,  etc..  In  name  of  another.     Made  also  a  mlide- 
meanor. 

1901.  Treble  and  othor  increased  damages  to  be  recovered. 

1902.  Action  for  canaing  death  by  negligence,  etc. 
1908.  Dlatrltmtlan  of  damages  recovered. 

1904.  Id. ;  amount  of  recovery. 

1905.  Next  of  kla  defined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  llb3l  cannot  be  maintained. 
1008.  The  last  section  qualified. 

S   1898.  Civil  and  criminal  prosecntionii  not  merged. 

Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  ia  not  merged  in  the  other. 
Co.  Ptoc.,  i  7. 

i  lOOO.  Action  t'^T  flniniTy  etc.,  in  name  of  another.  Made 
al»o  a  miiidcmeanor. 

If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another 
but  without  the  letter's  conseilt,  or  in  the  nnme  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  ai^  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  oIBcer,  either  before  or  after  judgmeut 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintuined  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  ex- 
ceeding six  months. 

2  B.  S.  550,  i  1  (2  Edm.  071).    See  Penal  Code,  f  158. 

I  1801.  Treble  and  other  inureaa^d  damavea  to  be  re* 
covered* 

In  an  action*  brought  by  the  adverse  p^rty,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  !» 
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entitled  to  recoTer  treble  damages.    In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 
Id.,  part  of  i  1.    See,  also.  M  1020  and  1184,  ante. 

I  1902.  [Am*d,  1008.]  Action  for  cauMinv  death  br  neffU- 
fl^ence,  et  cetera. 

The  executor  or  administrator  of  a  decedent  who  has  left  him 
or  bor  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent^s  death.  When  the  husband, 
wife  or  next  of  kin  do  not  participate  in  the  estate  of  decedent, 
under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such 
husband,  wife  or  next  of  kin  shall  be  entitled  to  have  an  adminis- 
trator appointed  for  the  purpose  of  prosecuting  such  action  for 
their  benefit. 

L.  1847,  ch.  450,  |  1  (4  Bdm.  526),  and  a  portion  of  8  2  as  am'd  by 
U  1849,  ch.  256.  and  by  L.  1870,  cb.  78  (7  Edm.  691).  Am'd  by  L.  1900, 
ch.  221.     In  effect  Sept.  1,  1900.     See  S  384. 


S  1003.  [Am'd,  1004»  1011.]     DiatHbution  of  daaaaffea 
covered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin;  and  ^vhcu  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbc- 
queathed  assets,  left  in  his  hands,  after  payment  of  till  debts, 
and  expenses  of  administration;  subject,  however,  to  the  follow- 
ing provision,  to  wit:  In  case  the  decedent  shall  have  left  him 
surviving  a  wife,  or  a  husband,  but  no  children,  the  damages  re- 
covered shall  be  for  the  sole  benefit  of  such  wife  or  husband. 
The  plaintiff  may  deduct  from  the  recovery  ihe  reasonable  ex- 
penses of  the  action,  the  reasonable  funeral  e.vpenses  of  the  de- 
cedent, and  his  commissions  upon  the  residue;  which  must  be  al- 
lowed by  the  surrogate,  upon  notice,  given  in  such  a  manner  and 
to  such  persons,  as  the  surrogate  deems  proper. 

L.  1847,  ch.  450,  |  2,  as  am'd  by  L.  1849  and  1870.     Am*d  U  1904,  dL 
615;  L.  1911,  ch.  122.     In  effect  Sept.   1,  1911. 
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f  1004.  [Am*dy  18&S,  1913.]     Id.|  amoant  of  recoTery* 

'  The  damages  awarded  to  the  plaintiff  may  be  8uch  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  peouiiiury  injuries, 
resulting  from  the  decedent^s  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  the  decedent  leaves  sur- 
viving a  father  and  a  mother,  the  death  of  such  fatluT  prior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must- 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
verdict,  report  or  decision,  may  specify  the  day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  upon  affidavits. 

U  1847.  ch.  450.  remainder  of  i  2,  am*d  by  L.  1849,  cb.  2GG;  L.  1870. 
cb.  78  <7  Kdiu.  081).  Am'd  L.  18»&,  cb.  94U;  L.  1»1»,  cb.  7ft6.  in  efTect 
Sept.  1,  1013. 

t 

g  1906.  lAm'dy  1913.]     Next  of  kin  dellned. 

The  term  **  next  of  kin,"  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  both 
the  father  and  the  mother. 

See  i  1870.  ante.     Am'd  L,  1018,  ch.     756.     In  effect  Sept.  1,  1013. 

g  1900.  Action  Cor  fllandor  of  a  "troinan. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchasity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

L.  1871,  ch.  210,  i  1  (0  Bdm.  07).     See  g  450.  ante. 

g  1907.  Wlieii  action  for  libel  cannot  be  nialntalned. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L.  1854,  ch.  130  II  1  and  2  (S  Edm.  160). 
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i  1908,  Tbe  Uuit  flection  qnallflefl. 

The  last  section  does  not  apply  to  a  libel,  contained  in  the* 
headinsT  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thin^ 
said  or  done,  at  the  time  and  place  of  the  public  and  official 
proceedings,  which  was  not  a  part  thereof. 

1m  1854,  ch.  130,  parts  of  H  1,  2. 
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article:  fifth, 

Miscellaneous  actions  and  rights  of  action. 

Sec.   1900.  When    transferee    of    claim    or    cloniund    may    sue.      Klj^bts    of    de* 
feiidant,   etc. 
1010.  Wbut  claims  or  dcmamls  may  Ik>  trauHferred. 

1911.  Id. :   cunse  of  action   for   nsnry. 

1912.  .Tadirment.   when  a»HignabIe. 
191.1.  Action   upon   judgment    reKulatetl. 

1914.  Ancillary   action   for   discovery   abollBhed. 

1915.  Action  uiwn  a  penal  l>ond. 

1916.  Action  by   surety  or  tniMtee   to  recover  costs,   etc, 

1917.  Action  npon   lost  neitputiable  pap(>r. 

1918.  The  la»t  Hectlon  qualified. 

§§  lOOO-lOlo.  [Repealed  by  L.  1900.  ch.  45.  See  Consolidated 
Laws,  tit.  Personal  Property  Law,  §  41.] 

S  1911.  [Repealed  by  L.  1909,  ch.  25.  See  Consolidated  Laws, 
tit.  General  Business  Law,  §  375.] 

S  1912.  [Repealed  by  L.  1009.  ch.  45.  See  Consolidated  Laws, 
tit.  Personal  Property  Law,  §  41.] 

I  1918.  [Am*dy  1806.}     Action  upon  Judgment  refrnlated. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  betAveen 
the  original  parties  to  the  Jndgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  ducketing  of  such  jndg- 
ment ;  or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  prcviousl^v 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  [proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

Co.  Proc.,  8  71.  L.  1890,  ch.  508.  In  effect  Sept.  1,  1896.  See,  also, 
f   3154,    po«t. 

I  1914.   Anclllarir  action  for  discovery-  abollalied. 

An  action  cannot  be  mafntained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,   f  389,  am'd. 

S  1915.  Action  npon  a  penal  bond, 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  etYect.  that  it  is  to  be  void,  upop 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
maintaining  an  action  or  .special  proceeding,  or  two  or  more  sue- 
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or  to  enforce  any  lawful  claim  of  such  association  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  <'auso  of  action, 
for  or  upon  Avhich  the  plaintiff  may  maintain  such  an  action  or 
s|»ecial  i)roceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
das  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1849,  ch.  258.  f  1 ;  3  B.  8.,  5th  ed.,  777  (4  Edm.  650) ;  L.  1S51. 
ch.  450;  3  B.  8.,  5tb  e<l.,  77S  (4  Edm.  652).  See  g  4i8,  aute.  L.  1900.  ch. 
ISI.    lu  effect  Sept.   1,    1900. 

§    1020.    ProeceiliuKH    In   cajwe   of   death,   etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
liocs  not  affect  an  action  or  special  i^roceeding,  brought  as  pre- 
scril)ed  in  the  last  section.  If  the  otlicer,  by  «»r  against  whom 
it  is^  brought,  dies,  is  removed,  resigns,'  or  becomes  otlierwise 
iucapacituted,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  olllce,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id.,  I  2. 

§  1021.  [Am'd,  180K.]  Effect  of  JadHTmeut;  execution 
tliereui>on* 

In  such  an  action,  the  officer  against  whom  it  is  brought  can- 
not be  arrested;  and  a  judgment  against  him  does  not  authorize 
^n  execution  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereupon  must  require  the  sheriff  to  satisfy  the 
same,  out  -of  any  personal  or  real  property  belonging  to  the 
asFOciation,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.  1840,  ch.  258,  |  1.  Sco  ||  3  and  1.  L.  1808,  ch.  293.  In  effect  Oct. 
I,   1898. 
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fi   1022.   Snltnean^nt    action    nflralniit    members. 

Whore  an  action  haft  boon  )>ronffht  aj^ninst  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  loat  three  sectiourt,  another  action,  for  the 
same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  tiual  judgment  in  the  fir^t 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
party  in  whose  faror  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  rectivering  upon 
a  counterclaim,  he  may  yiaintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  !>ecn  lirought,  or  the  counterclaim 
had  not  been  made,  as  the  case  rtHiuires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insuffl(  ient  to  satisfy. 

2.  Where  he  was  a  defcndnnt,  and  the  case  is  not  within  snb- 
division  first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncoHected,  against  the  p<»rs<m8  who 
composed  the  association,  when  the  action  against  him  was  com- 
nunced.  or  the  survivors  of  them. 

But  this  sectitui  tloes  not  alT(»ct  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bontl  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Part  of  1(1..    I  4,   Rin'd;   L.    IWIJ.  ch.    153. 

I  1928.  Tltla  article  peviiil»«tve|  effect  apon  Mtatvte  of 
llmltatloa*. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  as.4ociation,  except  as  pre- 
scribed in  the  last  .section.  Wiiere  an  action  is  br<mi^ht  against 
the  members  of  the  association,  as  prescribed  in  Riibdivision  first 
of  the. last  section,  the  time  betweiMi  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  npon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  lime  limited  by  law,  for  the  commeucement  of  the 
second  action. 

See  f  406.  ante. 

§  IfMM.  Whea  objecttoa  of  mliinoiner,  etc.,  of  parties 
not  available. 

Section  181;^  of  this  act  applies  to  an  action  brought,  as  pre- 
Rcribed  in  the  Inst  section  but  one,  against  the  members  of  any 
asHociation,  which  keeps  a  book  for  the  entry  of  changes  in  tiie 
membershii)  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.  186D,  ch.  157,  f  2  <T  Edtn.  426);  alr>  U  1813,  ante,  and  194o, 
post. 
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ARTICIiB  SBOOHD. 

Actiont  by  or  cigainst  certain  county,  toum,  andmunieipalofflie^ra, 

Beo.  1936.  Action  br  a  tax  payer  acalast  a  public  ofllcer. 
19)0.  Aetlona  by  certain  speolJled  officers. 
\fai.  Actions  against  such  officers. 
19'<i8.  The  last  two  sections  qualUled. 
1929.  Designation  of  such  officers  In  the  aommons,  etc 
1980.  Successor  may  be  substituted. 
1931.  When  execution  against  officer  not  to  Issue. 

{  1920.  [Am'dy  1802.]  Action  by  a  tax  par«r  avalitst  a 
pabllc  ottcer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  nas  paid,  a  tax 
therein.  This  section  docs  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  1872,  ch.  161.  I  1  (9  Edm.  839);  L.  1808,  ch.  901. 

f  1026.  [Ain*d,  1807.]  Actions  by  certain  apedlled  ollleers. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecessors, 
in  their  official  capacity:  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  tnose  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R.  B.  47),  I  92  (2  Bdm.  494);  L.  1897,  cfa.  302.    In  effect  Sept.  1,  1897. 

{  1027.  Actlonn  agralnat  sncta  offlcera. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  f  96. 

• 
I  1928.  Tbe  laat  t^vo  sectlona  aualllled. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body. 

3  B.  8.  478,  I  94.  ^^^ 
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I  1929.  Denlflrnatloii  of  such  olllccr*  In  the  •ummons,  etc. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
1926  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
It  is  brought,  must  be  described  in  the  summons,  or  otlier  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  i^  is  waived. 

Id.,  H  93,  06  ADd  99,  am*d  and  consolidated. 

S  1980.  Sncccsnor  may  be  substttated. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be  substituted  as  n 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  him. 

Id.,  ii  100  and  101.   am'd. 

S  1931.  'Wben  execution  a^atnat  olRcer  not  to  laane. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissioners  of  highways  of  a  town.  Id  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 
property  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
him,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
si)ecially  prescribed  by  law. 

Id.,  IS  lOr  and  106.  am'd. 
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ARTICLB  THIRD. 

Actiona  andfighU  ef  acHon  ctQainst  and  beiween  fokii  dMon^ 

6«c.  1982.  JudgiMal  acaiiwt  defeodanto  jotntly  iDd«bfc«d,  wti«o  att  MS  ail 
■erred.    • 
1983.  Bffeet  of  taeh  Judgment. 
19S4.  Bxecutton;   IndorBement  therraptn. 
198S.  How  oollected. 

1036.  Judfi:ineDt,  bow  docketed;  effect  of  doek^tlnir. 

1037.  Action  to  charge  defendanta  net  penenaUy  wruiMBed.| 
1938.  <tomplalot  in  aucb  action. 

1030.  Answer. 

1040.  ProTlaional  remediea. 

1041.  Judgment. 

1042.  Joint  debtors  may  compound  separately*    MMe  and  ttnt% 
1048.  Satisfying  Judgment. 

1044.  BlgbU  of   tbe  debtors  not  released. 

1046.  Action  against  persona  engaged  in  transportation. 
1946.  Wben  partner  not  sued  remains  liable. 

1047.  Oontlnuance  of  partnership  business  during  action  f*r  aMountlnt. 

etc. 

• 

(  1032.  Jadffmeiit  affalnnt  defendaiitii  JolKtly  indebted* 
frlien  all  are  not  served. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  against  two  or  more  defendanta,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  aummons  is  eerved  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  ina.y 
proceed  against  the  defendant  or  defendants,  upon  whom  \t  is 
served,  unless  the  court  otherwise  directs;  and,  if  he  recorers  fmsl 
Judgment,  it  may  be  taken  against  all  the  defendanta  thus  jomtly 
mdebted. 

Ck>.  Pro«.,  S  136,  subd.  1.    See,  also.  S  1036,  post. 

1  1083.  Bllect  of  aneh  Jadvment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each 
defendant,  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  wi^- 
out  the  Stato,  pursuant  to  an  order  for  that  purpose,  it  has  tbe 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintifiTs  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  377,  §  2  (2  Edm.  301).    See  §  1278.  ante. 

§  1084.  Execution  y  indorsement  tlterenpon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  m  tli* 
next  section. 

Id..  8  9. 

§  193S.  Hoipr  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgnient, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thereupon.    An  execution  against  proper^v. 
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iHSurd  npon  such  a  judjrmcnt,  shall  not  be  levied  nnon  the  solo 
property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377,  I  4. 

I  1896.  Judflrment,  ho'vr  docketed  |  effeet  of  doeketiaV* 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932 
•f  thig  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, npon  whom  the  summons  was  not  served,  the  words,  "  not 
summoned;  "  and  a  like  entry  must  be  made  by  e&ch  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

S   198T.   Action     to     chariare     defendantM     not     personally 

•iiimnioned* 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  1932  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  hU  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment. 

Co.  Proc.,  i  875. 

I  108S.  Complaint  In  Ancli  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  alles&tion  that  the  judgment  has  not  been  paid;  and  must  stat^ 
the  sun^  remaining  unpaid  thereupoQ*  at  the  time  of  the  verifica- 
tion. 

Id.,  I  878,  am*d. 

I  1089.  Amswer. 

The  defendant's  answer  is  restricted  to  defences  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  npon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgment;  and  defences  or  counterdaimBy  which  have  arisen 
since  it  waa  rendered. 

Id.,  (  879,  am*d.    8«e  K  415  and  938,  ante. 

I   1040.   ProTiMlomal    reincdie«. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  npon  the  contract,  upon  which  the  original  judgment  was 
recovered. 

S  1941.  Jvdimient. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  unon  the  original  judgment: 
and  it  may  be  docketed,  and  an  execution  may  be  issued  there- 
upon, as  if  it  was  a  judirment  for  the  sum  so  remaining  unpnid. 
and  the  costs,  if  any.    Coats  must  be  awarded,  as  if  the  action 
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wan  brought  upon  the  original  cootraet,  and  the  sum  so  remain- 
Uig  unpaid  had  been  reeo%'ered  therein. 
Co.  Frcic.,  f  380.  am'd. 

f  lfM2.    (Repealed  bjr  L,  1909,  ch.  17.    See  Consolidated  Laws, 
«t.  Debtor  and  Creditor  Law.  H  '-^^K  2.31.  J 


An  instrunH'Ut  specified  in  swetion  two  hundred  and  thirty  of 
the  debtor  und  creditor  law  in  deemed  u  t«atiMfat-tiou  piei*e,  for 
the  punx^se  of  diMchurgin^.  aH  pre^'ribed  in  set'tiou  twelve  hun- 
dred and  sixty  of  thin  act,  the  d<K'ket  of  a  judgment,  recovered 
m>on  nn  indebtfHlness  releuKed  or  dim'harged  thereby,  as  far  as 
the  Judgment  affectH  the  compounding  debtor.  Where  the 
diN'ket  of  a  judgment  is  discharges!  thereupon,  a  specinl  entry 
must  Ik*  made  upon  the  docket,  to  the  effect,  that  the  judgment 
fs  satisfied,  as  to  the  coni|N>unding  debtor  only. 

Part  of  id.,   I   2.    Am'd  by   L.    lWt9,   cb.  310.      In     cOect     IU7     7,     1909. 
I   12U«i,  ante. 


I  1»44.  I  Hepealed  by  L.  1JMI9.  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  I^w,  |§  232,  233.] 

I  IfMIS.  Action  aa:«iii«t  pemons  eniraflred  In  tr«Bsport«- 
tlon. 

In  nn  action  brought  against  one  or  more  persons,  engaged  »« 
n  joitit-Htock  association,  partnerRhip,  or  otherwise,  in  the 
periodical  transportation  of  pasnengcrs  or  property,  an  objection 
lo  liny  of  the  nroceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  ioineil 
with  him,  an  a  defendant,  a  person  not  jointly  engaged  with  him 
in  that  busincKs,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged:  nnlesi)  the  persons 
HO  engaged  have  at  least  thirty  days  before  the  commencement 
of  the*  a<'tion.  filed  in  the  clerk's  office  of  each  county,  in  which 
they  transport  imssengers  or  property,  a  statement  showing  the 
naiHOM  of  all  or  them.  A  statement  so  filed,  is  conclusive,  for 
the  purpose's  specified  in  this  section,  as  against  the  persons 
filing  it.  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    1K.10.   oil.   3S5    (4   Kdm.   021),   am'd. 

I   194U.  When    partner    not   sned   remains   liable* 

^Vhere,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
d(*fenilants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfieeli  may  nniintain  a  separate  aetion  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  cause  of  action  upon  the  demand. 

Co.   Pnio.,   I   lao.  miiImI.  4.  am'd. 

I  1047.  Contlnnance  off  partnemhlp  bnniness  dnrins 
action    ffor  acoonntlnir*  etc. 

In  an  aetion  brought  to  dissolve  a  partnership,  or  for  an  ac* 
counting  between  nartners,  or  affecting  the  t^)ntinued  prosecution 
of  the  business*  tne  court  may.  in   its  discretion,  by  order,  au- 
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thorize^  the  partnership  business  to  be  continued,  during  the 
pendency  of  the  action  by  one  or  more  of  the  partners,  upon 
their  executing  and  filing  with  the  clerk  an  undertaking,  in  such 
a  stim  and  with  such  sureties  as  the  order  prescribes,  to  the 
effett  that  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  perform  all  things  which  the  judgment  therein  requires 
them  to  perform.  The  court  may  impose  such  other  conditions 
as  it  deems  proper,  and  it  may  in  its  discretion  at  any  time 
thereafter  require  a  new  undertaking  to  be  given.  The  court 
may  also  ascertain  the  value  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of  the 
partners:  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  without 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Writ 

TITLE    I.— AetioDt  In  Behalf  of  the  People. 

TITLE  II.— Special  Proceedings  Instltoted  by  State  Writ. 

TITLB  I. 

Actions  in  behalf  of  the  people. 

'▲rilcle  1.  Action  against  the  usurper  of  an  office  or  franchise, 
2.  Action   to   vacate  letters-patent. 
8.  Action    for    a    line,    penalty    or    forfeiture,    or  «pon    a     forfeited 

recognizance. 
4.  Certain    actions,    founded    upon  the   spoliation,   or   other   mlsappra- 

prlatlon   of   public   properly. 
6.  Action   to  recorer  property   escheated,  or  forfeited  for  treason. 
6.  Miscellaneous  provisions  relating  to  actions,  etc.,   in  behalf  of  the 

people, 

ARTIGLCC  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  194S.  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1960.  Action  triable  by  jury. 

1961.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 

1953.  Damages;  how  recovered. 

1954.  One  action  against  several  persons. 

1955.  When  injunction  may  be  granted. 

1956.  Final  judgment  In  action  for  usurping  office,  etc. 

i  1048.  Attorney-sreneral  may  maintain  action. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchisee, 
not  granted  to  them  by  the  law  of  the  State. 

^    LAddeu,    189fi)    Mn'd,   1909.] 

Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  (»r  franchise.s,  not  granted 
to  it  by  the  law  of  this  state:  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  ccmtrary  to  law,  has  done 
or  omitted  any  act.  or  has  exorcised  a  ])rivilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  cor])oration  would,  in  accordance  with 
section  one  hundnMl  aiul  thirty-one  of  the  general  corporation 
law,  lie  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state  aii^'  corporate 
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ritrhts.  privilojros  or  fraucUisos  iu  a  luauuer  contrary  to  the  pub- 
lic policy  of  the  state. 

Co.  Proc.,  I  432;  2  R.  S.  681,  |  28  (2  Edm.  603);  L.  1896,  ch.  962. 
Ain'd  by  L.  1909,  ch.  Qo,  S  3.  See  uute  05  of  notiM  oX  Board  of  Statutory 
CodKoIldatlon  at  eud  of  code. 


I    IfMO.   PvooeedlAffn     'vrbea     eomplalnt     MAiia««    viorlttfvil 
lAcumbent. 

In  an  action,  brought  as  prescribed  in  the  last  section,  for 
usurping,  intruding  into,  unlawfully  holding,  or  exercising  an 
office,  the  attorney -general,  besides  stating  the  cause  of  action 
in  the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rigntfuliy  entitled  to  the  office,  and  the  factr. 
showing  his  right  thereto;  and  thereupon,  and  upon  prgof,  by 
affidavit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
Df  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  net.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  th^ 
defendant,  as  justice  requires. 

Go.  Proc.,  U  435  and  436;  2  R.  S.  532,  H  30  aod  81  (2  £dni.  608),  am'd 

I  IMO.  AetioB  triable  br  Jurr* 

An  action  brought  as  prescribed  In  this  article  is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  If  it  was  an 
actton  specified  in  section  968  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 

S  1951.  AsMumptlon  of  office  by  person  entitled. 

Where  final  judgment  is  rendered,  tipon  the  right  and  in  favor 
»f  the  person  so  alleged  to  be  entitlodi  he  may,  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
take  upon  himself  the  execution  of  the  office.  He  mustj  imme* 
diately  thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  h^s  been  so  excluded. 

Co.  Proc..  8  487;  2  R.  8.  682.  S  82  (2  Edm.  603). 

f  1963»  ProeeedlniTtt  to  obtain  boo1c«  and  papers. 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  section,  he  is 
Kuilty  of  a  misdemeanor;  and  the  same  proceedings  must  be  taken 
lo  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
prescribed  by  law,  where  a  person  who  has  held  an  office  refuses 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

Id.,  S  4SS,  and  2  B.  S.  682,  $83.    See  |  1323,  ante. 

f   1958.  [Am'd,  1884.]    Damages  {  bofv  reeoirered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  mnv  recover. 
by   action,   against   the   defenclant,    the   damages    which   he   hae 
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■Qstained  in  consequence  of  the  defendant's  usurpation,  Intrusion 
into,  unlawful  holding,  or  exercise  of  the  office. 

Go.  Pioc.,  i  430;  alM,  2  B.  8.  682,  U  34-38. 

1  1054.  One  action  wLtfmlnut  several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id..  I  440;  2  R.  8.  682,  f  46. 

f   1956.   [Am*d,   1806.]    "When  Injanction  may  be  granted. 

.  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty -eight  of  this  act,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  net  or  acts  complained  of.  A  temporary  injunction  to 
recitrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have 
violated  any  of  the  provisions  of  either  of  the  oaid  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  'forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  ])rovision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 

f ranted  as  prescribed  in  section  six  hundred  and  three  of  this  act. 
u  the  trial  of  an  action  brought  as  prescribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  net,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  will  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  R.  8.  462.  I  31  and  imrt  of  |  82  (2  Edm.  482) ;  L.  1896.  cb.  068.  In  effect 
May  28.  1800.    See  S  1048,  snbd.  8,  ante. 

{  1066.  Final  ladffnient  in  action  for  nsnrplnff  ollice»  eto. 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
cape  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  people, 
PS  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

«e.  Proe.,  |  441;  alio.  2  R.  8.  686.  |  48  (2  Bdm.  60A- 
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ARTICLB  BBCOHD. 

Action  to  vacate  letters-paient 

Bee,  1A57.  When  attorney-general  may  maintain  action. 
1968.  Action  triable  by  Jury. 
1960.  Copy  or  judgment-roll  to  be  filed,   etc. 
1900.  Transcript  to  be  tent  to  county  clerk,  etc. 

I  186T*  HVhen  attorney-seneral  may  maintain  action. 

The  attorney-general  may  maintain  an  action  to  yacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  folio wmg  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  in  violation  of  the  terms  and  conditions 
upon  which  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufiacient  legal 
defence,  he  must  commence  such  an  action. 

Go.  Proc.,  I  483. 

I   1968.  Action   triable  by   Jury. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
in  section  968  of  tnis  act,  and  without  procuring  an  order,  as 
prescribed  in  section  070  of  this  act. 

See  i  I960,  ante. 

{  ltKS9.  Copy  of  Jndirment-roll  to  be  filed,  etc. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  ofllce  of  the  secretary  of  State;  who 
must  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  renl  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
of  by  the  commissioners  of  the  land  office,  as  if  the  letters-patent 
had  not  been  issued. 

Go.  Proc..  f  446.  and  part  of  i  446,  am*d  and  eonwdldated;  2  R.  8.  B80,  U  M 
and  25  (2  Bdm.  801). 

f  1900.  Transcript  to  be  sent  to  eonntr  cleric,  etc. 

Immediately  after  making  the  entry  prescribed  In  the  last 
section,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  jadg' 
ment  is  situated.  The  clerk  or  reginter  must  file  it:  and.  if  the 
letters-patent  are  recorded  in  his  office,  he  must  note  the  con- 
tents of  the  transcript  in  the  margin  of  the  record. 

It,  1846,  eh.  110.  f  1  (4  Bdm.  4S8). 
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ARTICLE]  THIRD. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recoff* 

nizance. 

See.   1061.  When  action  cannot  bp  malntalnod. 
11*02.  Action   for   forfeiture,   etc. 
lfM)3.  Mon<'y   rocoverc«l;   how  disposed  of. 
190-1.  Certain  pixiceedings  In  the  action  regulated. 
3063.  Rocognizuuce;    how    forfeited. 
1966.  Action  on  recoKnlaanoe. 

1907.  Money    received  by    district-attorney;  how  disposed  of. 
1068.  DlBtrict-uttomey  to  render  account. 

§  19CI1.  [Ani'd)  1895.]    "When  action  cannot  be  maintained. 

Whenovor.  by  the  decision  of  the  appellate  division  of  the 
supreme  court,  a  construction  is  given  to  a  statute,  an  act  done, 
in  Rood  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doinp:  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  lefore  the  reversal. 
2  K.  S.  602,   {  66  (2  Kdm.  6241,  am'd;  L.  1803,  ch.  946. 

I  1902.  Action   for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use.  pursuant  to  a  i)rovision  of  law,  the^  attorney-general, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof,  AVhere  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  In  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

Bee  Co.  Proc,  |  447;  2  R.  R.  4R!,  |  3  (2  Bdra.  B03). 

g  1908.  Money  recovered  j  liow  dispone  A  of« 

Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

See,  also,  id..  B.  S.,  f  3. 

S  19G4.  Certain  proceedinjira   in   the  action   reflrnlaicsd. 

Sections  ISIVT  and  1808  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections. 
See  SS  7  and  ir>,  R.  S. 

I  190S*  ReeoKnlsaneei  ho^vr  forfeited* 

Where  the  condition  of  a  recognizance  is  broken,  nn  order  of 
tiie  court,  directing  the  prosecution  of  the  recognisance,  is  a 
sufficient   forfeiture   thereof. 

Id.,  S  31. 

§  1906.  [Anrd,  3909.1     Action  on  recoirniaance* 

Whore  a  recognizance  to  the  people  is  forfeited,  and  the  dis- 
trict attorney  of  the  county  in  which  it  was  talcen,  brings  an 
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action  to  recover  the  penalty  thereof,  It  is  not  necessary,  in  such 
an  action,  to  allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  where  the  people  are  entitled  to 
judgment  therein,  they  must  have  judf^nent  abHolute,  for  the 
penalty  of  the  recognizance. 

2  R.  8.  4RI,  9  29,  am'd.  8oo  I  2«6.  anto.  and  L.  1R78,  ch.  370.  Am'd 
bj  L.  1900,  th.  65.  Also  partly  reiH?ale<l  by  L.  1009,  ch.  16.  S(H>  CouKulUlatwl 
I^ws.  tit.  County  Law,  $  201.  Scie  note  00  of  nou-s  of  Board  of  Statutory 
Coiitiolldatlon   at  end  of  cixle. 

§§  1967-10€I8.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated 
Laws,  tit.  Comnty  Law,  §  201.] 
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article:  F017RTH. 

Certain  {McHonSj  founded  upon  the  ^potiatum^  or  other  muappro-- 

priation  of  pubho  property, 

iec.  1060.  Action  in  coort  of  the  State  for  public  fonds  illegally  obtained, 
conrerted,  etc. 

1070.  Stay  of  other  domestic  actions;  partiet  thereto  to  be  brongbt  In. 

1071.  Actions,   etc.,   in  foreign  courts. 

1072.  Money,  damages,  etc  .  vest  in  people,  on  commencement  of  action. 

1073.  Limitation  of  action. 

1074.  Ultimate  disposition  ef  proceeds  of  action  in  court  of  the  State. 

1075.  Id.;  upon  petition  of  corporation,  etc.,  aggrlered. 
1070.  Attorney-general  must  bring  action. 

§  lfNI9.  Action  In  coart  of  the  State  for  public  funds 
Illegally  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  Tillage  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  haying  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter; 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1875,  ch.  40,  1  1.     See  |S  540.  687  and  780,  ante. 

i  1070.  Stay  of  otber  domestic  actions)  parties  tbereto 
to  be  bron^l&t  in* 

Where,  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
\  same  or  any  other  court  of  the  State,  by  a  public  authority,  other 

than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  oction  commenced  by  the  people. 

Id.,  I  2,  am'd. 

§  1971.  Actions,  etc.,  In  forelffn  courts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proc<»edings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any 
cause  specified  in  the  la.st  section  but  one. 

Part  of  id..  I  1. 
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I  11>72.  Moaer  damAves,  etc,  Test  ±m  people,  on  eom- 
■Aeneement  of  action. 

Upon  the  commencement  by  the  people*  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoTerable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1875,  ch.  49,  renainder  of  f  1. 

{  1878.  I«imltntlon  of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci  - 
fied  in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  MDtence  of  id.,  f  1.  am'd.    See  $i  8(12,  888,  889,  401  and  408,  ante. 

S  1874.  Vltinaate  disposition  of  proceeds  of  action  in 
conrt  of  tbe  State. 

Any  court  of  the  State,  in  whicli  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  oy  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  tne  people  in  the 
action. 

Id.    first  part  of  i  S. 

I  187B.  Id.  I  npon  petition  of  corporation,  etc.,  avflTViCTcd. 

Any  corporation,  board,  ofiBcer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  notion,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  proscribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court. 
at  a  special  term  thereof  hold  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  nnd  praying  for  the  relief  to  which 
ne  or  it  is  entitled.    Notice  of  the  application  and  a  copy  of  the 

eetition  must  be  served  upon  the  nttnrney-general.  Upon  the 
earing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o»  other  property,  as  prescrlDed  in 
tiie  last  section. 

Bee,  alaa.  M.,  9  8. 
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I  1976»  Attormey-veiierfil  mast  biinop  aetloa* 

The  attorney-general  must  commence  an  action,  suit*  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  do; 
or  whenever  he  Is  so  directed,  In  writing,  by  the  governor* 

L.  1876,  ch.  4d,  M.     See  I  789,  ante. 

4»6 


i 


1 

c.  16, 1. 1.  a.  6  OP  THE  PEOPLE.  %%  1977-80 

ARTICLES  FIFTH. 

Action  to  recover  pTOperty  escheated,  or  forfeited  for  treason. 

8«c.  1077.  Attorney-genenl  to  bring  ejectment  for  real  property,   escheated  , 

or  forfeited.  j 

1078.  Notice   to  be   published  before  trial  or  Judgment.  - 

1070.  When  unknown  claimants  may  be  made  defendants. 

1080.  Effect  of  Judgment   against  unknown  claimants. 

1961 .  Attorney-general    to    report    recoveries    to    comwissJoners    of    land 
office, 

1082.  Action  to  recover  personal  property  forfeited  for  tmaaon,  | 

.(  197T.  Attorney-seneral    to    brins    ejectment    for    real 
property,  enolteateA  or  forfeltedl. 

WhnncTpr  the  attorney-peneral  hfts  pood  roRson  to  bcIioTe,  that 
the  title  to,  or  right  of  poesesBion  of,  any  real  property,  ha«  retted 
in  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recover 
the  property. 

1   R.   S.   282,   $  1   (1  Edm.   254). 

f  1078.  Notice  to  be  pnbllHbed  before  trial  or  Judflrment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  publisned 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
.  New- York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 
Id.,  jl  2  and  3  (1  Edm.  254). 

I  1079.  'When  unknom  clalntantii  may  be  made  defend- 
antN.  i 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorner-general  as  claiming   title  thereto,   the  defendant  or  de-  | 

fendants  may  be  designated  as  '*  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,   {  1. 

I  1080.  Effect  of  Jadflrment  aeralnst  nnkno'vrn  claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  rcfovored  thon»by  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  jungnient  is  conclusive  upon  the  title  of  that  property. 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgrient  was  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  section  375  of  this  act  apolies  to  such  an  action. 

Id.,  i  4. 
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§§  1981-82  ACTIONS  IN  BEHALF  c.  16, 1. 1,  a.  5 

3  IDHl.  Attoruoj-ereucrul  to  report  recoTerles  to  com- 
niisiiloners  of  land   olBcc. 

The  attorney-general  nuist,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  S.  282,  f  9. 


S  1982.  Action  to  rcco-For  perMonal  proportr  forfeited 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  brinjir. 
and  may  maintain,  an  action  to  recover  the  same,  or  the  value 
thereof,  op  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

t  S.  S.  284.  f  2  (1  Edm.  208). 
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article:  sixth. 

MiaeeUaneoua  provi9i<m8,  rdating  to  astmiSi^te.,  in  bduiif  of  the 

people. 

goc.  1Q68.  Scire  facial,  qoo  warraDto,  etc.,  abollabed. 

1964.  Actions  to  be  brought  In  the  name  of  the  people. 
1086.  Judgment  for  coets  may  be  taken  against  the  people. 

1066.  Relator:   when   to   be   Joined   as     plaintiff;     compensation  of     at- 

torney-general. ^  ^ 

1067.  Costs;  bow  collected  against  corporation  and  nsnrpers  of  franchise. 
1086.  Joinder  of  causes  of  action  against  same  person. 

1080.  Consolidation  of  actions  against  several  defendants.  • 

1000.  When    people,    municipal   corporation,   etc.,    not   required   to   giro 
security. 

I  1983.  Scire  faelaM,  avo  ^rsirrttnto,  etc.,  nbollahed. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  the  nature  of  quo  warranto,  have  been 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  this  act. 
Co.  Proc.,  f  428. 

1  1884.  AetlOBS  to  be  broufrlit  In  the  name  of  the  people. 

An  action,  brought  as  prescribed  in  this  title,  ex<:ept  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  R.  S.  552,  i  18  (2  Bdm.  673).    See  Co.  Proc.,  §  482. 

§  19BS.  Jndmmewit  for  coats  may  be  taken  aaralnat  the 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
people^  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  a 
private  individual,  who  brings  a  like  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  specially  prescribed  by 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id.,  8  1<»  am'd:  Oo.  Proc..  |  310. 

§    ld86.  Relator)  when  to  be  Joined  an  plaintiff)  oompen- 
Msatton  of  attorney-sen eral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pro- 
scribed in  this  title,  on  the  relation  or  information  of  a  person. 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
j^ive  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  couAsel  for 
a  private  person. 

CO.    Proc.,  9  434.     See  K  1808.   3242. 
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f    1&87.    Costs  $    Uoynr    collected    aipalnat    corporation    aaft 
aHorpera  of  franchise. 

A^'^here  final  judgment  in  an  action,  brought  as  pr«Mribed  in 

this  title,  is  rendered  against  a  corporatiou,  or  person  claiming 
lo  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor* 
poration;  or  by  warrant  of  attachment,  or  other  procese,  against 
the  person  oi:  any  director  or  other  officer  of  the  corporation. 

I  1O08.  Joinder  of  cnttaes  of  nctlon  nvalnat  sante  person* 

Where  two  or  more  causes  of  action  exist,  in  faror  of  the 
L)eople,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
action. 

§  1089.  Conaolldation  of  actions  naruinst  aevergil  defend*' 
Ants* 

Where  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  arc  pending  against 
neparate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  coniolidated  into  one  action;  and  only'  one  bill 
of  costs  can  be. taxed  against  the  defendants. 

S  lf>i)0.  [Am'd,  1804.]  Wlien  people,  maniclpal  corpote* 
tion,  etc.,  not  required  to  irive  secnrit^* 

Each  provision  of  this  act,  requiriiig  a  party  to  giye  security^ 

for  the  purpose  of  procuring  an  order  of  arrest,   an   injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding:  or  allowing  the  court, 
or  a  judge*  to  require  Buch  security  to  be  given,  ia  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  tho  state, 
or  by  a  domestic  nmnicip;il  corporation;  or  by  a  public  officer,  in 
behalf  of  the  pooi)lo,  or  of  sucli  a  mrporallon;  except  where  the 
security,  to  be  given  in  such  an  action,  I;:,  specially  regulated  by 
the  provision  in  quostlon;  but  In  any  action  in  which  a  domestic 
municipal  cornoratlon,  or  a  public  offlcor  In  behalf  of  such  cor- 
poration, Bhail  be.   by  the  foregoing  provisions  of  this  section, 
excused  from  giving  securfty  on  procuring  an  order  oC  arroet, 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora 
tion  shall  be  liable  for  all  damages  thrtt  mny  be  so  fetlStained 
by  the  opposite  party  bv  reason  of  such  order  of  arrest,  attach- 
ment or  Injunctloti  in  the  iftme  rnno  and  to  the  Rnme  extent  afi 
sureties  to  an  undertaking  would  have  been,  if  inch  an  under* 
taking  had  been  giTen, 
1*1  1804,  eh.  90. 
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Special  proceedings  instituted  by  State  writ. 

Article  1.  ProTisions  applicable  to  two  or  more  State  writs. 

::    Tbe  writ  of  habeas  corpus,  to  brinj  up  a  person  to  testify. 

3.  The  writ  of  habeas  corpus,  aud  tbe  writ  of  certiorari,  to  inquirf 

into  tbe  catise  of  detention. 

4.  The  writ  of  mandamus. 

5.  Tbe  writ  'of  prohibition. 

6.  the  writ  of  assessmeut  of  damages. 

7.  The  writ  of  certiorari,  to  revi  .w  the  determination  of  an  loferlM 

tribunal. 

ARTICIiB  FIRST. 

Provisions  ajpplicable  to  two  or  more  State  writs. 

■  8«e.  1001.  Btate  writs  enomerated. 
1902.  To  be  under  seal  of  court. 
liJO* .  State  writ  at  tbe  Instance  of  the  people. 
1C94.  Relator,  when  Joined   with  people;  parties,  how  styled. 
1090.  Parties  may  appear  by  attorney. 
1090.  Allowance  to  l>e  indorsed   and  signed. 
1^7.  Final  order;   certain  proceedings  same  as  in  actions. 
1008.  When  writ  returnable. 
ItfOO.  How  serred. 

aOOO.  Habeas  corpus,  how  served;  fees  and  undertaking,  when  required. 
2noi.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qualified. 

2003.  Mode  of  serving  writ,   when  person  conceals  himself,  etc. 

2004.  Person  serrcd  to  obey  habeas  corinis. 
2006.   Id.;  as  to  certiorari. 

2008.  Time  of  retumitijr  ha*»oas  corpus. 
2D07.  Punishment  for  non-paymen*:  of  costs. 

I  1001.  State  -vrrita  enmncrAted. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  op 
to  answer;  the  writ  of  habea.:  corpus,  and  the  writ  of  certiorari, 
to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition;  the  wri .  of  assessment  of  damages,  which 
IS  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
(inod  datohum:  and  the  writ  of  cortlorari  to  review  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively.  State  writs. 

S  lOOSB.  To  be  viKlcv  i««al  of  eonrt. 

A  ^*?*^.  ^"*  *""**  ^^  issued  under  the  seal  of  the  court  bv 
which  it  is  awarded.     Where  it  is  allowed  by  a  judge  out  of 
court,   and  is  returnable   before   a   court   of   record,    it   must  be 
tssued  under  the  seal  of  the  court  before  which  it  is  returnable. 
"^Pje  it  is  returnable  before  a  judge  out  of  court,  or  befor.^ 
a  opay  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.     Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it    18  returnable. 

2   K.   S.  574,   S  74  (2  Edm.  694),   am'd. 

9    19»3.  State  writ  at  the  Instance   of  tlie  people. 

TVhere  a  State  writ  is  required,  in  an  action  or  special  proceed- 
^^Fi  v'lu  ^^  criminal,  to  which  the  people  are  a  party,  or  in 
wnfCB  th«y  are  interested,  it  may  be  awarded  upon  the  applica- 
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tion  of  the  attorney-general,  or  of  the  district-attorney  having 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of,  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  R.  S.  574,  §  77. 

S  1004.  RelntoPy  friien  Jolncil  iprltli  people;  partlea,  how 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  i)rivate 
person,  it  must  show  that  it  was  Issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  189S.  PartleM  may  apFcar  1>y  attorneyM. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  broupht 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defemiant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

jf  1096.  AIloTrance  to  be  Indorsed  and  slg'ned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  R.   S.  674.  S  76,  am'd. 

9  1907.  Final  orders  certain  proceeding*  same  as  In 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  prOTtaion 
;s  otherwise  made  therein,  or  where  the  proceeaing  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

<  1998.   Wlien  writ  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
n  State  writ  may  be  made  returnable  forthwith,  or  on  a  futuro 
dny  certain,  as  the  case  requires. 

2  R.  S.  574.  §  78  (2  FAm.  R9R). 

fi    1999.    HoTV    served. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issiied  out  of  tlio  supreme  court;  and  each  provision 
of  this  act.  relating  to  the  personal  service  of  such  a  summonB 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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S  2000.  rAm'd,  1U10.1  HaU»nn  corpaN,  liow  nerved i  feea 
and  nndertnkiuK',  -when   re4llllri^d. 

A  writ  of  ha))eas  corpus  can  be  served  by  any  person  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  i)risoner 
is  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from*  the 
place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

2  R.  S.  574.  I  78.  am'd.  Am'd,  L.  1010,  ch.  120.  In  effect  Sept  1,  1910. 
See   S  3007,  suM.   IC,  post. 

S  2I001.  Fees  to  peraonii  not  ofllcers. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  S  84.    See  §  3007,  subd.  16,  post. 

f  9003B.  Laat  tvro  aeetlons  qnalllled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 

a  district-attorney. 
Id..  9  79.  am'd. 

I  2008.  Mode  of  aervlnar  writ,  wlten  person  coneeala  Itlm- 
iielf,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari.  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  fonnd,  with  due  diligence,  it  may  be  served  by  leaving  it,  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  bo  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  If  80  and  81,  atn'd. 

I  2004.  Person  served  to  obey  liabeas  corpns. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  It  is  directed  to  him  or  not.    Any  other 
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person,  upou  whom  such  a  writ  is  served,  haviuicr  the  eastody 
of  the  individual  for  whose  beneht  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 

a  R.  S.  674.   S  82. 

,   I  2006.  Id.  J  n«  to  eertlorarl. 

A  person,  upon  whom  a  writ  of  CGrtiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  liko  manner,  upon  payment  or 
tender  of  .the  fees  allowed  by  law  for  mnkfnir  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexe<l  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  i  83. 

I  2006.  Time  of  rctnritliigr  habeas  oorpuii. 

Where  a  writ  of  habens  corpus  is  returnable  on  a  day  certain, 
fhe  return  must  be  made  at  the  time  and  place  specified  ther«9)n. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  bo  produced,  within  twenty-four  hours 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  i  86. 

I  20O7.  Pnnlsliineiit  for  non-payment  of  costa. 

For  non-payment,  upon  demand,  of  the  costs  awnrded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awanlod, 
after  the  issuing  of  an  nlternative  mandamus,  the  porson  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  thom  is  a  mem' 
ber,  as  if  the  final  order  was  a  final  judgment  of  the  court. 

504' 


c.  16,  t.  2.  a.  2      HABEAS  CORPUS  TO  TB6TIPY.      •   §§  2008-11 

article:  second. 
The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify. 

See.  2008.  Habeai  corpus  to  testify;  when  allowed  by  court  or  Judge. 

2009.  Id.;  when  allowed  by  Judg«. 

2010.  Id.;   In   suit  before  Justice  of  the  peace,  etc. 
aoil.  The  last  three  sections  quallfled. 

201S.  Applicatloo;  bow  made. 

2013.  Certain   prisoners   to  be  remanded. 

2014.  Officer  to  obey   and  return   writ. 

1  2008.  Ha1>eas  corpus  to  featlfy;  -vrhen  allo'vred  by  conr< 
or  Jndflre. 

A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
Judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  8.  550,  f  1  (2  Edm.  580>,  am'd.   See  f  2011,  post. 

§  2000.  [Am*d,  1805.]     Id.;  wlien  allo^red  by  Jod^re. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
ciyil  or  criminal,  ponding  before  any  oflScer  or  body,  authorised 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  tLe  court  or  other  body  sits,  in  or  before  which, 
the  .special  proceeding  is  pending. 

Id.,  I  3;  L.  1805,  cb.  046. 

f   9010.    CAm*d,    1805.1    M'9   in   suit   before    Justloe   of   tlte 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  jnaticos*  court  of  a  city,  or  a  district 
court  of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  do  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  soot  ion,  the  writ  may  also  bo  issnod  bjr 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  {  4.  am'd;  L.  1805,  ch.  040. 

I  2011.  [Am*d,  1805,  1014.]  The  taut  three  sections  quali- 
fied. 

A  writ  shall  not  be  issued,  by  rirtuo  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  soiittuiced  to  d(>ath.  Nor  shall  it 
be  issued  to  bring  up  y  prisoner  coiitinod  under  juiy  other  sen- 
teiM'O  for  a  felony:  cxccDt  by  and  i.n  i\w  discretion  of  a  justicf 
<»f  the  suprome  court  u|)on  such  notice  to  the  district-attornoy  of 
the   county   wherein   the  prisoner  .\yas  conyieted,   and   ui)on  such 
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terms  nnd  conditions,  and  under  siirh   roKuiatious,   as   rho  judirc 
proscribos. 

Substitiitod  for  2  R.  S.  559.  part  of  I  1.  AmM  by  L.  1895,  oh.  946, 
and  L.   1014,  ch.   133.    In  offset  Sept.    1,   1914. 

}  20122.   Application)   hotr   made. 

An  application  for  a  writ,  made  as  prescribed  in  ekther  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner'  is  desired:  and  the 
court,  or  Imdy  in  or  before  which,  or  tlie  officer  before  whom,  it  is 
pending. 

2.  That  tlie  testimony  of  the  prisoner  is  material  and  nece»- 
sary  to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  'ma  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney -general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 
Id..  1 2. 

§  2013.  Certain  prlnoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribetl  in  this  article*,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  conuuitnient  upon  a  criminal 
cnarge,  he  must,  after  having  testified,  be  remanded,  and  agaia 
committed  to  the  prison,  from  which  he  was  taken. 
Substituted  for  Id.,  15. 

I  2014.  Officer  to  obey  and  return  i^rrlt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney -general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return^  to  that 
effect  is  a  suflRcient  obedience  to  the  writ,  without  producing  him. 

'ld..iao,am'd. 
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ARTICL13   THIRn. 

The  writ  of  habeas  corput,  and  the  writ  of  certiorari,  to  inquire 
into  the  cauae  of  detention. 


'in  for  lialwai  Dorpiu  or 
tji  proof  Ktjutred. 
:  penalty  for  refiulBC. 


Sis 
Si! 

A.  H 


I  201B.  ^Fho    entitled    to    prosecBle    the    -welt*.       Ha  bean 
eorpaa  mar  inane  on   Sunday. 

A   |ierHi)n   imprisoned"  or   rpstrnined   in  his  liberly,   within   the 
Slate,  for  any  cnUHO,  or  Ulioii  iiiiy  [iroteiii'i',  ia  eutitli^il.  cxc'ciii  iii 

(■orpnH.  or  a  writ  of  ci'rtioriiri,  iik  |in-«'rihk-J  in  Ihiu  urlieli'.  for  Illo 
purpo'W'of  infl'iWnc  into  the  eaiiseufthi'  impriminnM'iJt  <ir  restraint, 
ami.  in  a  case  prescribpil  by  Inw,  of  <leiircrine  hiin  therefrom.  A 
writ  of  habeas  corpus  muy  be  iasned  and  served undertbisaectlMi, 
BO? 
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oil  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  can- 
not be  made  returnable  on  that  day. 
2  U.  S.  668,  i  21  (2  Earn.  583).  am'd. 

S  201G.  WIten  neltlier  writ  ahall  be  nllOTred. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  iudge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  States,  op  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
Issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  S  22,  am'd. 

9  2bl7.  [Am'd,  1896.]  How  and  to  whom  applleatton  fo^r 
habeas  corpus  or  oertlorarl  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  op  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  op  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  lacing  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorised  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id..  S  23,  amM;  L.  1896,  ch.  046. 

{  2018.  Application  In  another  county}  proof  rcQlitred. 

Where  application  for  cither  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facta 
which  authorize  him  to  art  as  therein  prescribe<l;  and  if  a  judge 
in  that  county,  authorizod  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  snecially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  I  24,  am'd. 

I  2010.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitions,  to 
the  effect  that  be  believes  it  to  he  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is 
imprisonedi  or  restrained  in  his  liberty;  the  place  where,  unlese 
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it  is  unknown,  and  the  officer  or  peraon  by  whom,  he  is  so  im- 
prisoned or  restrained,  naminf?  both  parties,  if  tbcir  names  are 
known,  and  describing  either  party,  whose  name  is  unltnown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
virtue  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  Tirtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  tlie  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  n  copy  could  not 
Le  made,  or  that  such  a  demnnd  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  offlcer  or  other  person,  having  the 
;:risoner  in  his  enttody,  and  that  the  cooy  was  refused. 

6.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists.  {^Aee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  ot 
habeas  corpus,  or  for  the  writ  of  certiorari* 

2  tt.  0.  643,  I  a^. 


9  20S0*  When  writ  mnmt  Ive  grAMfe^l)  peniiltr  fox*  yef«alB9« 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  prosentedi  as 
prescribed  in  the  foregoing  sections  of  tliis  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violatioa  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  Ix'  re* 
covered  by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

Id.,  H  M  asd  31. 


f  a021.  [Am»«,  18M.1     F«rm  off  writ  sif  Itabens 

The  writ  of  habeas  corpus,  issued  as  proscribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  beinf 
properly  filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  ^or  "  to  A.  B.") 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imjprisonTnent  and  detention,  by  whatsoever  name 

the  said    C.   D.   Is   called   or  charged,  before  ",    ("the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  '*,  or  *'  Pj.  F.,  justiere  of  the  supreme  conrt ", 

or  otherwise,  as  the  case  may  be)  **  at on  '*   for 

•*  immediately  after  the  receipt  of  this  writ  *M  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, .  one  of  the  justices  "  (or  *'  judges  ")  **  of 

the  said  court",  (or  "county  judge ^',  or  otherwise,  as  the  case 

may  be,)   "the day  of  ,  in  the  year 

efgMeen  hundred  and ". 

Id..  S  37;  L.  1806,  cb.  M6. 
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{    1987.    Costs  I    liow    collected    aipalnat    coriioratlon    «■« 
aNarpera  of  frunclilBe. 

Whcro  final  judgment  in  an  action,  broui^iit  oa  prescribe  in 

tiiis  title,  is  rendoretl  against  n  corporatioD,  or  person  claimiug 
lo  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor* 
porution;  or  by  warrant  of  attachment,  or  other  proceao,  agaiast 
ihe  p«rson  ot  any  director  or  other  officer  of  the  corporation. 

I  1II08*  J€tim4kmr  «f  eattaea  of  action  avalnat  aaiae  porsoiii 

Where  two  or  more  causes  of  action  exist,  in  faror  of  the 
(>eople,  affainst  the  same  person,  for  money  due  upon,  or  damafires 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  nil  those  causes  in  one 
notion. 

S  1089.  CoBJiolldation  of  nctiona  aaralnHt  several  defend-' 
ant  a* 

Whore  two  or  more  actions  brought  In  behalf  of  the  people, 
upon  the  same  mortgage  or  other  oontracf,  nre  pending  against 
separate  defendants,  claiming  or  defending  under  the  Bam«  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  into  one  action {  and  only'  one  bill 
of  costs  can  be. taxed  against  the  defendants. 

)  1990.  lAtn^d,  1894.]  Wlien  people,  mantclpal  corpora* 
tlon,  etc>  not  reqalred  to  vive  aecurity. 

Each  proTision  of  this  act,  requiring  a  party  to  giTe  security, 

for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  an  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding:  or  allowing  the  court, 
or  a  judge,  to  require  Kuch  8e<*uri ty  to  be  given,  is  to  be  con- 
strued as  excluding  an  notion  brought  by  the  peojile  of  tho  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  prnpln,  nr  of  such  a  rnrpornllon;  except  where  the 
security,  to  be  given  !n  such  an  notion,  Ir.  specially  regulated  by 
the  provision  In  question;  but  in  any  actloti  in  which  a  domestic 
mnnlclpnl  cornorntlon.  or  a  public  ofllcor  In  behalf  of  such  cor- 
poration, shiill  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  securfty  on  procuring  an  order  oC  arrest, 
an  order  of  injnnrtion  or  a  wnrrant  of  attachment,  such  corpora 
tion  shall  be  liable  for  all  damages  that  mny  be  so  BDBtainod 
by  the  opposite  party  bv  reason  of  such  order  of  arrest,  attach- 
ment nr  iiijutictlon  in  the  Hftme  case  and  to  the  same  extent  ac 
sureties  to  an  undertaking  would  have  been,  if  ench  an  illidQV> 
talcing  had  been  grivan. 

U  1894,   ch.  90. 
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TITLBIL 
Special  proceedings  instituted  by  State  writ. 

Article  1.  ProrUlons  applicable  to  two  or  more  State  wrlti. 

The  writ  of  babeaa  corpus,  to  brlnj  up  a  persou  to  teitliy. 

3.  Tbe  writ  of  habeas  corpus,  and  tbe  writ  of  certiorari,  to  Inqulrf 

into  the  cttUse  of  detention. 

4.  The  writ  of  mundamua. 
ft.  Tb«  writ  'of  ptohlbition. 

6.  The  writ  of  asseeameut  of  damages. 

7.  The  writ  of  certiorari,  to  revl-w  the  determination  of  an  Infentf 

tribunal. 

ARTICIiK  FIRST. 

PrcnnHons  a^licahle  to  two  or  more  State  writs, 

6se.  1001.  state  writs  enoinerated. 
1002.  To  be  under  seal  of  court. 
liJO' .  State  writ  at  tbe  Inatancc  of  the  people. 
1C94.  Itelator,  when  Joined  with  i^eople;   parties,  how  atyled. 
1005.  Parties  may  appear  by  attorney. 
1000.  Allowance  to  be  Indonted  and  signed. 
}^)07.  Final  order;   certain  proceedings  same  as  in  actions. 
190S.  When  writ  returnable. 
l)/00.  How  sefTod. 

2000.  Habeas  corpus,  how  serred;  fees  and  undertaking,  when  required. 

2001.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qualified. 

2003.  Mode  of  serving  writ,   when  person  conceals  himself,  etc. 

2004.  Person  serred  to  obey  habeas  corpus. 
20U5.   Id.;  as  to  certiorari. 

2006.  Time  of  rotumliiR  ha'»ens  corptis. 
SOOT.  Punishment  for  non-paymen*:  of  costs. 

1  1001.  State  -n-rltsi  enmucrated. 

The  writ  of  habeas  t'orpus  to  bring  up  a  person  to  testify,  op 
fo  answer;  the  writ  of  habeas;-  corpus,  and  the  writ  of  certiorari, 
to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition;  the  wrl',  of  assessment  of  damages,  which 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum;  and  the  writ  of  certiorari  to  r^^viow  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

f  lOOSB.  To  b«  nwkiler  i««al  of  court. 

A  State  writ  must  be  issued  under  the  seal  of  the  court  by 
which  It  \n  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
Issued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  before 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  Hupreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  ns  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it  is  returnable. 

2  B.  8.  B74.   §  74   (2  Kdra.  594).   omM. 

I  1908*  State  Trrlt  at  the  Inntaiice  of  the  people. 

Where  a  State  writ  is  required,  In  an  action  or  special  proceed- 
ing, civil  or  criminaK  to  which  the  people  are  a  party,  or  In 
which  thty  are  interested,  It  may  be  awarded  upon  the  applica- 
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tion  of  the  attorney-general,  or  of  the  district-attorney  haying 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  R.  S.  574.  I  77. 

S  1004.  Relator,  -vrhen  Joined  frith  people;  partleii,  how 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  ^)eople  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  private 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  199S.  PartieM  may  aprear  by  attorney m. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defemlant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

jS  1096.  AIloTrance  to  be  indoraed  and  sls'ned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  R.   S.  674,  S  76,  am'd. 

9  1997.  Final  order;  eertain  proceedingrs  aame  aa  In 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  prOTiiion 
;s  otherwise  made  therein,  or  where  the  proceeding  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

<   1998.   When  Tvrlt  retnrnable. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
n  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
dny  certain,  as  the  case  requires. 
2  R.  S.  574.  S  78  (2  Edm.  508). 

I    1999.    How    served. 

Except  where  special  T)rovision  is  otherwise  made  in  this  act. 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
snmmons.  issued  ont  of  the  supreme  court;  and  each  proTlsIon 
of  this  act.  relating  to  the  personal  service  of  snch  a  summons 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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{  20<H>.  [Am'cl,  191  O.I  Habean  corpnN,  how  Nerved)  feea 
and  nndertakiniPy  ^vlien   required. 

A  writ  of  habeas  corpus  can  be  served  by  any  person  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  prisoner 
is  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving?  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

2  R.  S.  574,  I  78,  am'd.  Am'd,  L.  1910,  ch.  120.  In  effect  Sept.  1,  1910. 
Sw  S  31M)7,  SUM.   IC,  post. 

S  2I001.  FeeH  to  persons  not  offlcers. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  S  84.    See  §  3007,  Bubd.  IC,  post. 

f  9008.  Last  t^ro  neetlon*  Qvallfled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  9  79,  ftm*d. 

I  2008.  Mode  of  aervlns  vrrlt,  vrlien  person  eonceals  Itlm- 
«elf,  eto. 

A  writ  of  habeas  corpus  or  of  certiorari.  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it,  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  oflicer,  or  other  person  of  proper  age.  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it.  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  S{  80  and  81,  atn*d. 

I  2004.  Person  served   to  obey  liabeas  corpns. 

A  sheriflf,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  It  is  directed  to  him  or  not.    Any  other 
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person,  upou  whom  such  a  writ  is  servcil,  bavinf?  the  castody 
of  the  individual  for  whose  beueht  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  pa^^meut  of  any  charges,  except  such  as  are 
specified  in  the  certiucaLe  allowing  the  writ. 

a  R.  S.  574,   §  82. 

.   S  20O6.  Id.;  as  to  certiorari. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  liko  manner,  upon  payment  or 
tender  of  the  fees  allowed  by  law  for  ninkinir  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  I  83. 

I  2006.  Tlin«  of  retnrnlnur  habeaa  corpus. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  therein. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  bo  produced,  within  twenty-four  hours 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

fd.,  I  86. 

I  20O7.  Pnnisliinciit  for  non-payment  of  cost*. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  niternntive  mandamus,  the  porson  required 
to  pay  the  same  may  bo  j^unishod  for  a  contempt  of  the  ootirt 
Awarding  them,  or  of  which  the  judge  awarding  thf»m  is  a  mem- 
ber, as  if  the  final  order  was  a  final  judgment  of  the  court. 
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article:  sbcond. 
The  writ  of  habe<i8  eorpu9,  to  bring  up  a  person  to  testify, 

8m.  2008.  Habeas  corpus  to  testify;  when  allowed  by  court  or  Judge. 
2U09.  Id.;  when  allowed  by  Judge. 
2010.  Id.;   In  suit   before  Juatice  of   the  peace,   etc. 
2D11.  The  laat  three  sections  Qualified. 
aolS.  AppIicatloD;  bow  made. 

2013.  Certain  prisoners   to  be  remanded. 

2014.  Officer  to  obey    and  return   writ. 

I 

I 

1  2O08.  Ha'beas  corpus  to  testify;  ^trhen  alloived  by  court 
or  Jndsc. 

A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  tho  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  "pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  pnn^ose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  S.  660,  9  1  (2  Edm.  Q80>,  aro'd.   See  9  2011,  post. 

9  2009.  [Am'd,  1805.]     Id.;  wften  allowed  by  Jvdffe. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authoriss^ 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  Issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  tLe  court  or  other  body  sits,  in  or  before  which, 
the  .special  proceeding  is  pending. 

Id.,  I  3;  L.  1805,  ch.  046. 

f  aOlO.  fAA'd,  1805.]  Id.f  in  snlt  before  Justice  of  tlie 
peaee»  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  ponding  before  a 
justice  of  the  pence,  or  in  a  justices'  court  of  a  city,  or  a  district 
court  of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  In  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or 'the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id..  9  4,  am'd;  L.  1805,  ch.  040. 

9  2011.  [Am'dy  1895,  1914.]  Tbe  last  three  sections  qnali- 
fled. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
se<*tionK,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
be  issued  to  bring  up  ^  prisruier  coutined  under  any  otlKT  sen- 
leiH*e  for  a  felony:  <'xcept  liy  niid  ui  the  discretion  of  a  jnsticp 
of  the  snpronie  conrt  upon  such  notiee  to  th(»  district-attorney  of 
the  county   wherein   the  prisoner  .was  convicted,   and  ui)on  such 
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terms  and  coDditions,  and   under  such   repulations,   as  the  jndffp 
prescribes. 

SnbstltiitPd  for  2  R,  S.  559.  part  or  |  1.  Am'd  by  L.  1895,  ch.  048, 
and  L.   1914,  ch.   133.    In  offpct   Sept.    1,    1014. 

I  a012.   Application;   bo^r   mad*. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidarit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

Id..  1 2. 

S  2013.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
charge,  he  must,  after  having  testified,  be  remanded^  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
Substituted  for  Id.,  15. 

g  2014.   Officer  to  obey  and  return  -writ. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  apjilication  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 

'Id..i20,am'd. 
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ARTICLE  THIRD. 

The  i«i(  of  habeas   corpus,  atid  the  writ  of  oerticrari,  to  iitqiiire 
into  the  cause  of  detention. 

SM.Wia,  mm  pnmied  to  protecuio  the  wiiu,     H«bMI   cnipu*  nwr   lune  on 

»IT.  How  Brul  In  whom  ■ptdlcati'm  for  h»bM»  oorpiia  nr  oerthmirl  mads. 

IttlK.  *pDlLcnlionlDlinolll9rMiulltJ';  proof  req aired. 

»[>.  ComediBotpo-iiion. 

lOSTr  w  d:  peniiltxror  nfiuliif. 

i:i  ..P.I....I... 

awj.  Hi  linncr  to  b*  proJoced,  unlBM,  •to. 


I'turD;  proofti  cbneubon. 
ifiwiSj^^'b  Ik 


<  and  affsct  Uioraot. 


I  201S.  IVho    entitled    to    proBecnte    the    WFlta.       Hnl 

A   pprsiin   imprisrined  or   rpHtrniiieil   in  his  Ilbcrlj'.   within 
RIato.  for  any  rauso,  or  ii|)<>ii  iiiiv  Drt'tL-iiLf.  is  etititiyJ.  vxri- 
one  of  tlie  cnsos  siHTifiod  in  the 
ctri'tiSi  or  n  wril  o(  ccTti'iriiri.  iis 

ptiriioHoof  in(|iiirinK  Into  the  ciiiiiii-  m  iiic  imiiriKntinH'ni  i>r  ri-niniiQi, 
and.  in  a  case  prescribed  h.v  Inw,  of  dcllTcriiiK  him  rht>refroni.  .A 
writ  of  babeaB  coniua  may  be  iasned  and  served  under  this  aection, 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  can- 
not bo  made  returnable  on  that  day. 

2  U.  S.  668,  t  21  (a  Edm.  583).  am'd. 

S  201G.  Wiien  neither  writ  shall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  onler  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  i  22,  am'd. 

9  2017.  [Am'd,  1805.]  How  and  to  whom  appUeattoa  for 
habeas  corpns  or  oertlornrl  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  op  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
ofllcers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  hold. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

8.  An  officer  authorised  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  witliin  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or.  if  all  those  who  are 
capable  of  acting  and  authorised  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoluing  county. 

Id.,  i  23,  am'd;  L.  189S,  ch.  046. 

S  2018.  Application  In  another  connty;  proof  revvli^od. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  snttioient  evidence,  of  the  facts 
which  authorize  him  to  act  as  therein  proscribed;  and  if  a  judge 
in  that  county,  authorizod  to  grant  the  writ,  is  said  to  bo  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  I  24,  am'd. 

I  22010.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub* 
stance: 

1.  That  the  person  in  whoso  behalf  the  writ  is  applied  for.  is 
imprisoned,  or  restrained  in  his  liberty;  the  place  where,  unless 

S08 


C.  16,  t.  2,  a.  3  HABEAS  CORPUS,  ETC.  gfi  9090^1 

It  is  unknown,  and  tlio  officor  or  person  by  whom,  he  is  so  ini' 
iMriBonccl  or  reHtrainod,  namiug  both  parties,  if  their  names  are 
knowD,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
virtue  of  any  judj?ment,  decree,  final  order  or  process,  specified 
in  B(«ction  2016  of  this  net. 

8.  The  cause  or  pretence  of  the  imprlBonmont  or  restraint,  ac< 
cording  to  the  best  knowledge  ond  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  the  removnl  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
;:risouer  In  his  custody,  and  that  the  copy  was  refused. 

6.  If  the  imprisonment  is  alleged  to  be  illegal^  the  petition  must 
state  In  what  the  alleged  illegality  consists,  ((^e  f  2033.) 

G.  It  must  specify  whether  the  petitioner  applies  for  the  writ  ot 
habeas  corpus,  or  for  tbe.  writ  of  certiorari. 

2  U,  ft»  M3,  I  ^. 

8  UOtO,  uriieii  wrft  mnmt  he  irrnittetf  i  penmlty  for  ref«si»v* 

A  court  or  a  judge,  authorised  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sect  ions  of  tins  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollnrs,  to  l>e  re- 
covered  by  an  action  iu  his  uame,  or  in  the  name  ot  the  petitioner 
to  his  use. 

Id.,  M  aa  sad  81. 


I  aoai.  [Am»4,  18MI.}     F*rm  ot  writ  mt  liaboM  c«riMia. 


The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  uo: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"  We  command  you,  that  ycai  have  the  body  of  C.  D.,  by  you 
imprisoned  and  detained,  as  it  is  snid,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.   D.   is   calh^d   or   charged,  before  *',    ("the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  **  K.  F.,  justice  of  the  supreme  court ", 

or  othenvise,  as  the  case  may  be)  "at on  "   for 

"  immediately  after  the  receipt  of  this  writ  ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  **)  **  of 

the  said  court",  (or  "county  judge",  or  otherwise,  as  the  case 

may  be,)   "the  day  of  ,  in  the  year 

Hgfctetfn  bondred  and >    ■    ". 

Id.,  9  27;  U  1806,  ch.  M6. 
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1  2<I82.   [Am*d>  1806.]    Form  of  Tvrit  of  oertlurari. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  must 
be  substantially  in  the  foilowiug  form,  the  blanks  being  properly 
filled  op: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of."  etc.  (or  "  to  A.  B.") 

"  We    command    you,    that    you    certify    fully    and    at    large. 

to *',  (**  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  held  ",  or  "  E.  F.,  Justice  of 
the  supreme  court ",  or  otherwise,  as  the  case  may  be,) 
"  at ,  on ",  [or  "  immediately  after  the  re- 
ceipt of  this  writ'M  '*the  day  and  cause  of  the  imprisonment  of 
C.  D.,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  D.  is  called  or  charged.    And  have  you  then  there  this  writ ". 

"Witness, ^  one  of  the  justices  ",  (or  "judges  ")  "  of 

the  said  court  ",  (or  '*  county  judge,"  or  otherwise,  as  the  case  mav 
be,)  **  the day  of ,  iu  the  year  eighteen  hun- 
dred and  ". 

2  R.  S.  663.  fi  28;  L.   188B.  cb.  946. 

1  2023.  ^'hen  writ   returmtble  before  another  Jndire. 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable.  In  its 
or  his  discretion,  before  any  judge  authorized  to  grant  it}  in  the 
county  of  tlie  imprisonment  or  confinement* 
L.   1837,  ch.  240,   8  1   (4  Edm.  681). 

§  2024.  IVhen  writ  siifllclent. 

The  writ  of  habeas  corpus  or  the  w^rit  of  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  oflice,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 

•  pellation.  Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  identified  as  the 
person  intended. 

2  R.  S.  563,  I  29. 

I  202n.  When  writ  to  tasve  without  application. 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  impriHoned  or  restrained  in  his  liberty,  w^ithin 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restraineil,  within  the  county  where  the  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  sisde. 

Id..  S  30 

I  202«.  Retnrni  it*  contents. 

The  person  upon  whom  either  writ  i^as  been  duly  serre4,  i 
state,  plainly  and  unequivocally^  %  ills  return: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  iu  his  custody,  Qi 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting  it  forih  at  length.  If  the  prisoner  is  detained  bgr 
virtue'  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judgot 

3.  If  he  so  ikud  the  prisoner  at  any  time,  but  has  transferred  tue 
custody  or  restraint  of  him  to  another,  the  return  must  conforni 
to  the  return  required  by  the  second  subdivision  of  this  Bectioil» 
except  that  the  substance  of  the  mandate  or  other  written  author^ 
ity  may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  luithority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unlew 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

2  R.  8.  603.   I  32. 


I  802T.  Habeas  corpus |  body  of  prisoner  to  be  prodiu 
unless,  etc. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  up  the  body  of  the  prisoner  in  his 
custody,  according  to  the  command  of  the  writ;  unless  he  states 
in  his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  tba 
production  of  him  would  endanger  his  life  or  his  health. 

Id.,  f  83  and  part  of  S  49. 

I  a028«  ProceedlniTS  on  disobedience  of  'vrrlt. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must. 
be  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or.  If  he  is  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  designated  in  the  order; 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  order,  which 
may  be  made  by  the  court  or  judcre,  in  relation  to  the  person 
for  whose  relief  the  writ  was  Issued. 

Id.,  H  84  and  85. 

I  SN>29.  Id. I  precept  to  bring*  np  prisoner. 

The  court  or  judge  may  also.  In  Un  or  his  discretion,  at  th# 
time  when  the  warrant  or  "ttnrhmeTit  is  issued,  or  afterwards, 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  bring 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

2  R.   S.  6C5,   i  36. 

S  2O30.  Id. I  power  of  county  may  be  called* 

The  sheriflP,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  mny,  in  the  execution  thereof,  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  i  37. 

I  2031.  Proceedlnva  on  rctnrBi  of  baboas  corpus. 

The  court  or  jndpe,  before  which  or  whom  the  prisoner  is 
brought  by  Tirtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  tho  return  of  the  writ, 
examine  into  the  farts  allcj^ed  in  the  r<*tiirn,  and  into  tlie  cause 
of  the  imp-isonment  or  restraint  of  the  prisoner;  and  niu.st  malce 
a  final  order  ^o  discharge  him  therefrom,  !f  no  In\vfnl  cause  for 
the  imprisonment  or  restraint  or  for  the  r  ^Titiminnce  then  of. 
is  shown;  whether  the  same  was  upon  a  commitJK  iit  for  an  actual 
or  supi>osed  criminal  matter,  or  for  some  othe'   cause. 

Id.,  8§  38  and  80. 

§  liOliii.   [Am'd,    lt>000      AVhen   priiioner    to   be   remanded. 

The  court  or  jud^'e  must  fortliwith  malie  a  final  order  to  re- 
mand the  prisoner,  if  it  ai)pi'ar.s  that  he  is  dt^tained  in  (•nst<»dy 
for  eithtT  of  tlu'  following  eauses,  and  that  the  time  for  which 
he  may  legally  hv  .so  detninod  has  Jiot  I'xpirod: 

1.  H.v  virtue  of  a  maud  ale  issuod  by  a  court  or  a  judge  of 
tlu'  I'nitcd  States,  in  a  (a so  wiicrc  siicli  eourtd  or  judj^es  have 
exclusive  jnri.*5(li('tion. 

li,  l»y  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  <*ivil  or  criminal  jurisdii:ti«)n:  or  the  final  ordiu*  of 
such  a  tribunal,  uiadi-  in  a  special  lu-ocet'ding,  instittitcd  for  any 
cause,  e.xcejd  to  i)unish  him  for  a  contempt;  or  by  virtue  of  an 
exccuiion  or  other  i>rocc.ss,  issued  ui>on  such  a  judgment,  decree, 
or  linai  order. 

.'i.  Fur  a  crimiiial  contempt,  defined  in  section  seven  hundred 
and  tifly  tif  the  judiciary  law,  and  sj>c<'ially  and  plainly  charged 
in  a  commitment,  made  by  a  'court,  ollicer,  or  body,  having  uu- 
tlu'iity  to  connnit  for  the  contempt  so  charged. 

Id.,  S  40.  AtiumhUmI  by  l>.  lUOJ).  fli.  v>T*,  S  3.  St't*  not4»  07  of  note*  of 
Board    of    Klatutoo'   (.NmsuliUullou    uL  ciul    nt   i-o{U\ 

S   2£<K(;{.    When   to    be    «llMeliur;;ed   in    civil    cnneii. 

If  it  ai>pearrt  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  nuindate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  AVhore  the  jurisdicticui  of  the  court  which,  or  of  the  officer 
who.  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum.  or  ])ersou.  / 

2.  AVhere,  although  the  oriirinal  imprisonmout  was  lawful,  yet 
h.v  some  act,  ounsHion,  or  event,  which  has  taken  place  after* 
wards,  the  prisoner  has  b(«come  (»n titled  to  be  discharged, 
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8.  Where  the  mandate  is  defectiye  in  a  matter  of  substance 
required  by  law,  rendering  It  void. 

4.  Where  the  mandate,  although  in  proper  iovm,  was  Issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  Judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  R.  S.  563.  I  41. 

S  2034.  The  last  section  «iiallfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed  in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id.,  f  43. 

{  2035.  Proceedlngrs  ou  Irreernlar  eonnuitment. 

If  it  appears  that  the  prisoner  has  beei^  legally  committed  for 
a  criminal  ofitence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  boil,  if  the 
case  is  bailable;  or,  if  it  is  not  bailiiblo,  to  remand  him.  Where 
bail  is  glTen  pursuant  to  an  order,  mnd^  as  proscribed  in  this 
section,  the  proceedings  nre  the  snmo  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

Id.,  §  48. 

§  2036.  Id.)  -when  prisoner  may  1»e  eoatiiftltted  to  aAOtlbeY 
ofllcer.  • 

•  Where  a  prisoner  is  not  entitlcMl  to  his  discharge,  and  la  noit 
bailed,  ho  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id.,  «  44. 

S  2037.  Cnstofly  of  prisoner  pendlns  the  proeeedinirii. 

Pending  the  proceedings,  and  before  a  final  order  Is  made 
upon  the  return,  the  court  or  judge,  liefore  which  or  whom  the 
prisoner  Is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
Btances  require. 

M.,  S  45. 

f  8089«  Notice  to  person  Interented  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisOvior  is  In  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  wh«*re,  the  writ  is  retnrnablo,  or  to  which  the  hearing 
hfis  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner» 
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and    for   such   previous   leugth   of   time,   as   the   court   or   judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  contina- 
ing  the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes  a   party   to   the   special    proceeding. 

2  B.  S.  563.  fil  46  and  47.  am'd  by  L.  1837,  cb.  240,  S  2  (4  Edm.  681). 

I  2030.  PrlHoner  may  controTert  return;  proofs  there- 
upon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  Is  entitlwl 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed. 
In  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,   S  48. 

f  2040.  Prooeedingr*  upon  nlckneasy  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  cor|i».s  slates  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufliicient. 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,  i  49. 

f  2041.  "When  certiorari  to  Issue  on  application  tor 
Jiabeas  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted,  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
made  for  the  former  writ. 

Id..  I  50. 

f  2042,  Proceedlngr*  npon  its  return. 

X'pon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  i  51. 

I  204a.  [Am'd,  1913.1  'When  discharge  to  be  arrant <^  $ 
fvhen  proceedlnsfM   to  ceawe. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  baileti, 
the  court  or  judge  must  ninke  a  final  order,  dismissing  the  prt>> 
ceedings.    A  final  order  mad(»  in  a  nroceeding  brought  on  beha^tf 
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of  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  in  the  Mattea- 
wan  State  Hospital  or  in  the  Dannemora  hospital  for  insane  con- 
victs, shall  fce  ooncliisive  evidence,  upon  a  hearing  of  any  subse- 
quent proceeding  involving  the  detention  of  the  same  person,  of 
all  the  facts  determine'd  by  the  court,  unless  such  final  order 
shall   otherwise  specify. 

2  B.  S.  563,  f  52,  ain*d.     Am*d  L.  1913,  ch.    644.     In  eflTect  M07  16,  101». 

f  2044.  When  certiorari  doeii  not  prevent  habeas  eorpns. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  i)rescribed  in  this 
article. 

Id.,  f  53. 

I  2045.  Bail  on  certiorari  |  when  and  ho-w^  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  pr(»scribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make,  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
given  accordingly,  as  required  by  law.  If  sufficient  bail  is  im- 
mediately offered,  the  court  or  judge  must  take  it;  otherwise,  bail 
may  be  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,  f  54,  am'd. 

I  2040.  [Am'd,  1805.1      Id.;  by  whom  and  hoir  taken. 

Upon  the  pro<lnction  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  countj'  judge  or  special  county  judge*  of  the 
county,  where  the  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  pre- 
scribed in  the  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he 
in  a  householder  in  the  county,  and  worth  twice  the  sum  in 
which  he  is  required  to  be  bound,  over  and  above  all  demands 
against  him.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance; but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

Id.,  I  56,  am'd;  L.  1895,  ch.  946. 

I  2047.  Discharge  of  priHoner  bailed. 

The  judge  must  immediately  iile  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear. 
lie  must  also  make  a  certificate  upon  the  oKar,  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  c«)nipiied  with.  V^xm 
production  of  the  certificate,  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return 
to  the  certiorari. 


1 


r 
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S  804&  Order  sabsUtuted  (or  writ  of  dl»elMirKe»  •ttrvl«0 
And  eHect  tUer^of, 

Tbe  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  iu  this  article,  may  be  seryed  iu  like 
manner  as  au  injunction  order,  and  wlien  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  ball  has 
been  given,  as  required  thereby. 

Bee  9S  010  (in<l  1241.  nnte. 

S  2048.  ESnforctngr  order  for  dlseharse^  penalty,  ete. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  an  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  67,  R.  8..  am*d.      See  {  2020,  ante,  apd  $  2051.  post. 

I  2050.  IVhen  prtnoner  dlaeluirfced  not  to  be  re-lnt-* 
prlaonedi  trltcn  ho  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  hnl>eas  corpus  or  certiorari,  issued  as  orescrib€»d  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge:  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of^  the  court, 
wherein  ho  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convictcnl  for  the  same  oCFence. 

2.  Where  he  has  boon  disfharg(Ml,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment:  and  is 
afterwards  arrested  on  sufficieiit  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Wliere  he  has  been  diseharged,  in  a  civil  action  or  special 
proceeding,  for  an  illr»gality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisoncMi  by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  spedal 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arreat; 
and  is  nfterwanls  taken  in  exerutlon,  or  other  final  process,  in  the 
same  action  or  soecial  proceeding,  or  arrested  in  another  action  or 
snocial  proceeding,  after  the  first  was  discontinued. 

Id..   5   50. 

(  20ffl.  Penalty  for  viola  tlnir  the  last  seotl^n. 

If  a  court,  or  judge,  or  any  other  person.  In  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowiniriy 
violates,  causes  to  In*  violatinl,  or  assists  in  the  violation  of,  the 
last  section,  he.  or  if  the  act  or  omission  was  that  of  a  court,  e^eb 
meml»er  of  the  court  absenting  then^ta.  forfeits,  to  the  prisoner 
mrerieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shaU  be 
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pUDisbed  by  fiue,  not  exceeding  one  ihouHitrid  dolmrs,  or  by  ini 
priBOAment,  not  oxcocdiuf;  hul  mouiub,  uf  by  uoiU  m  Uit;  aisci'vuua 
of  the  court. 
2  R.  8.  668.  I  00  and  part  of  ft  04. 

S  2062.  Id.;  for  concealiue  prisoner,  etc.^  to  aTold  "vrrlt. 

Any  ono,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  coipun  oj:  a,  writ  of  certiorari,  an  pre- 
scribed in  this  article,  or  a  person  for  whobe  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  tiio  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  SS  Si.  63  oud  remainder  of  04. 

S  20o3.   Id.;  for  aldinir,  «tc.  ' 

A  person  who  knowingly  assists  In  the  violation  of  the  last  sec- 
tion, is  guilty  of  a  misdemeanor;   and,  upon  conviction  tnereof, 
shall  be  punished  as  specified  in  the  last  section  but  one* 
Id.,  S  63. 

I  aOG4.  "WmrrmMt  to  brftnir  ii»  pvlsonev  about  belniv  re« 
moved. 

Where  it  apiwars,  by  proof  satisfactory  to  a  court  or  Judge, 
authorized  to  grant  either  writ,  that  a  ^)erson  is  held  In  unlawful 
confinement  lor  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  Bpeeially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant IS  issued  by  a  court,  it  must  be  under  the  aeal  thereof  i  if  hj 
a  judge,  it  muat  be  under  his  hand. 

Id.,  I  08. 

§  2058*  Wlien  olIoAdev  to  he  mrvemte^* 

Where  the  proof,  specified  in  the  last  section,  is  also  suffleieut 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  talcing  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

Id.,  9  ^ 

S  2056.  Exeoutlon  of  warranty  proceedlvgrs  to  relieve 
prisoner. 

The  officer  or  other  oerson.  to  whom  the  warrant  is  directed  and 
deliTered,  moat  execute  it  by  bringing  the  orisoner  therein  nanie<l. 
and  also,  if  an  commanded  in  the  wnrrnnt.  the  person  who  detains 
him,  before  the  court  or  judge  issuirg  it;  and  thereupon  the  per- 
son detaining  the  prisoner  mnsi  ninkp  a  return,  in  like  manner, 
and  the  like  proceedings  muRt  be  tnken,  as  if  a  writ  of  habeas 
coxiHU  had  been  isaued  in  the  first  instance. 

Id.,  I  «T.  ^^^^ 


^ 
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1  2057*  Id.  I  iiroceedlncrs  to  pvnlsh  offender* 

It  the  person,  having  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judgCi  as  iu  any  criminal  case  of  the  same  nature^ 

2  R.  S.  CG3.  s  C8. 

§  20S8«  When  appeal  may  be  taken  In  eases  nnder  tkia 
urtiele. 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  iu 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
inr:s.  Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  nn  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  -by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  except 
as  prescribed  in  this  section. 
.     Substituted  for  id.,  t  00. 

I  2050.  Id.  I  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  jJlinnauce  of  such  an 
order,  may  be  taken,  iu  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

Substituted  for  id.,  §f  70  and  71.    See  fS  13&6-13C1,  ante;  |  2121,  post. 

§  2000.  Prisoner  "v^^bo  appeals  may  be  admitted  to  ball* 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  .:he  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  apiwal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

li.  1873,  ch.  663,  part  of  §  1  (0  Edm.  704). 

I  2001.  [Am'd,  1S05.]    Id.|  recofrnlsance,  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  ai>pellato  division  of  the 
sujireiiie  court  to  be  held  at  a  time  and  place  flesignated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  nmst  bo  taken  and  ai)proved  by  a  justice  of 
the  sni)renio  court,  or  by  tlie  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  In  which 
the  order  was  made.  In  nil  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  I  1;  L.  189S.  oh.  946. 

*  So  tn  the  original, 
SIM 
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I  204I2«    [Aiii*d,  1895.]     Id.)  on  appeal  to  court  of  appeals. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specified 
in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
from  a  final  order  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section  f  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  b^  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1873,  cb.  663,  part  of  |  1,  amd;  L.  1806,  ch.  046. 

S  2068«  Custody  of  prisoner  until  Ite  stves  bail. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescrH)e<i  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  us  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disi>osed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Remainder  of  same  section,  am*d. 

S  aoe4.  [Am'dy  1896.]  Recogmiaanoe  Taiid  for  adjourned 
ternas* 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

T..  1806,  ch.  046. 

f  2066.  Penalty  for  rcfusingr  copy  of  process,  etc. 

An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
?'abeas.  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
I»e  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the^prisoner. 
Section  72,  R.  8.,  am'd. 

{  2066.  Application  of  tMs  article  to  otlier  writs  of 
habeas  corpus.  ^ 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  reguh:  te  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  autljorify  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in  any 
case  therein  provided  for. 

Sectlona  73  and  76,  R.  S.  _,,-^ 


§§  2067-4)9  MANDAMUS.  c.  16,  t.  2,  a.  4 

ARTiCLK    FOtKTH. 

The  writ  of  mandamus. 

8«c.    80C7.  KiDda  at  writ ;    how  alternatlTo   writ   granted. 
Sous.   Wbt'n   writ   grantiMl   at   sihm-IuI    i<«nu. 
20C9.  Id.  ;   at   term   of   thp  appellate   division  of   tho  supremo   court. 

2070.  When    pen^mptory   niandainiiA   to  itsHue   In    flr^t   ioMtanoe. 

2071.  Alteruatlvi*  writ;  how  wrrcd. 

2072.  Writ;   liow  reluruuitlc. 

2073.  lift  urn  or  demurrer  to  first  writ. 

2074.  Return;  how  made. 

2075.  M<»tfon   to  set  aBlde  writ. 

2070.  (;ont«'ntN  of  alternative   writ;  demurrer  thereto. 

2077.  Form  and  conteut;^  of  return. 

2078.  Further  return  cannot  be  eomi)ell<^l ;   di-miirrer  to  return. 

2079.  Isjiue  of   tad :    wlien  it   ari^'s. 

2080.  Applieation   of  certain   provl«irm«  of   chapter  sixth. 

2081.  Berviw   of   notice   <if   filing   n'turn   anil    demurrer. 

2082.  Sub^>equ<>nt  proeeediugs   the   8ame  an  in   an  action. 
2t>s:j.  l.shue   of   fad ;    how   triable. 

20H4.   Id.  ;   where   triable. 

2083.  Isauc    of    law    upon    general    term    mandamus;    bow    and    wlien? 

triable. 
208C.  Cost*. 
2087.    AppeulK. 

20SH.   When    relator  to   recover  dnmapes. 
2US9.   Stay  of  proteeilinKs ;   enlargement  uf  time. 
2090.  Fine  in  certain  caseu. 

I  a067.  [Am'd,  1013.]  KiAd«  of  ^rlU  bow  alternative 
-writ  urranted. 

A  writ  of  maudamiis  is  eitluT  alternative  or  poroiimtory.  Tlio 
alternative  writ  may  be  granted  upon  an  allidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor.  I'ri'vioiis  notice  of 
the  application  must  be  given  to  a  judge  of  the.  court,  or  to 
the  corporation  board,  or  otiier  body,  othcer,  or  other  person  to 
which  or  to  whom  it  iw  directed. 

Am'd  L.  1013,  cb.    674.       In  effuct  iSftpt.   1,  1913. 

I  :i0«8.  [Am'd,  1805.]  l¥lien  -vrrlt  vranted  at  •pectal 
term. 

Except  where  special  provinion  therefor  in  otherwise  mndo  in 
this  article,  a  writ  of  nnuidainus  can  l^e  granted  only  at  a  .spei*ial 
term  of  the  sui)renie  court,  held  within  the  judicial  tlfstrici,  em- 
bracing the  county,  wherein  an  iHj*tu»  of  fact,  joined  uikmi  an 
alternative  writ  of  mandamus,  is  triable,  aH  pres^cribed  in  this 
article. 

L.    1805,   ch.   946. 

$  20OS).  [Am'd,  1^05.1  Id.|  at  term  of  the  appellate  divi- 
siou  ui'  lite  nopreiue  court. 

A  writ  of  mandamiiK  may  be  granted,  at  n  term  of  the  appellate 
divi.<i()n  of  the  supreme  court  only,  directed  generally  to  any 
jutlge  ijoldiug.  or  to  hold,  a  specinl  Icrni  of  the  same  court,  or 
dirtM  ted  to  one  or  nmre  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issueil  out  of  the  supreme 
court,  direct<'d  to  any  other  court,  or  to  a  judge  thereof.  8nch  n 
writ  can  be  granti>d  only  at  a  term  of  the  upiM'llate  division  of 
the  judicial  deimrtment  emliracing  the  ct)tinty,  wherein  the  actitni 
Is  trialde.  or  the  siiecinl  proceednig  is  hrouglit.  in  the  <M)nrse  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originotod,  unless  that  term  is  not  in  session;  m  which  case,  it 
may  b*-  granted  at  a  term  of  tlie  :ii)iH'l!ate  division  of  an  adjoin- 
ing  judicial    department. 

L.   1»73,  ch.   70,   part  of  §   1    lO  K<lu».   575);   L.    1895,   ch.   946. 
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S  2070.  [Am'd,  1805.]  IVhett  p«remi»(or»r  jnandamnii  to 
ivMue  in  flmt  iuiitanee. 

A  peremptory  writ  of  iiiandamus  may  be  issued,  iu  the  first 
iustance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  hiw,  and  notice  of  tlie  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless*  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  \vhere  the 
ai)pliOAtioD  iH  to  the  appellate  division,  by  the  appellate'  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  afiidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  Bcrved  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  conmstB  of  three  or  more  member«,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion is  to  be  made,  may  be  iserved,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Except 
as  prescribed  in  this  section,  or  by  special  provision  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  isiiiued  and  duly  served,  and  the  return  day 
thereof  has  elapsed, 

L.   1895,   ch.   04G. 

S  2071.  Alternative  writ;  hoTV  nerved. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufliclent.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
npo«  a  majority  of  the  memlKTs  thereof,  unless  the  board  or 
body  was  created  by  law,  and  h[is  a  chairman  or  otlier  presiding 
officer,  apiwinted  purstiant  to  law;  in  which  case,  service  upon 
him  is  sutBcient.  Where  the  writ  is  to  be  serve<l  upon  a  cor- 
poration, service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
service,  as  prescril)ed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
M'lth,  and.  servict*  may  be  made  upon  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 

I  2072.  [Am'd,  18US.]     lVrlt|  how  returnable. 

An  alternative  writ  mu«t  1)0  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  npplicaticm  for  the  alternative  writ 
might  have  been  made. 

L.   1895.   ch.   946. 
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)  2073.  Return  or  demurrer  to  flrist  ^rrlt. 

Where  the  first  writ  of  maudamus  has  been  dulj  served,  a 
return  must  be  made  to  the  same,  as  therein  required,  unless  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  Ijn 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  people 
or  of  the  relator,  for  a  contempt  of  court. 

2  II.  S.  C86,  §  54  (2  Edm.  608).  am'd.    See  $  2076,  post. 

I  2074.  [Ain*d,    18&R.]    Return,  how  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annesed 
to  a  copy  of  the  writ;  and  must  be  tiled,  in  the  office  of  the  clerk, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory'  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1896.  ch.  946.  See  §§  2072  and  2073,  ante. 

S  207S.  Motion  to  set  aside  writ. 

An  alternative  writ  of  maudamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

S  2070.  Contents   of  alternative   wrltf   demurrer  tUereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamun. 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapti-r 
sixth  of  this  net,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  w^rit  is  served,  instead  of  makin;; 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  n 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  comi)laint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

{  2077.  Form  and  contents  of  return* 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answer.  contJiining  denials  and  allegations 
of  new  matter,  except  those  •  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  maadamns, 
showing  cause  against  obeying  the  command  of  the  writ.  Pop 
the  purpose  of  the  application,  each  complete  statement  of  facta, 
assigning  a  cause  why  the  command  of  the  writ  ought  not  t^ 
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i>e  obeyed,  is  re^rardod  au  a  separate  defence,  aud  must  be  m 
rately  stated,  aud  numbered. 
See  HI  ^^  ^^*  ^^^  And  tOT,  ante. 

S  2078.  Fnrtlier  r«tvrii  oattmot  be  conipelledf  demur 
to  retnrn. 

A  person,  who  has  made  a  return  to  an  alternative  mandan 
cannot  be  compelled  to  make  a  further  return.  The  people, 
the  relator,  may  demur  to  the  return,  or  to  any  complete  8t4 
meut  of  facts,  therein  separately  assigned  as  a  cause  for  disol 
ing  the  command  of  the  writ,  on  the  ground  that  the  sam( 
insufficient  in  law,  upon  the  face  thereof. 

S  2078.  iMMve  of  faet|  -when  it  mrl«eii. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  rett: 
uf  a  material  allegation  of  the  writ,  or  upon  a  material  allegat 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  ther 
is  taken.  Where  the  people  or  tlie  relator  demur  to  a  compl 
statement  of  facta,  separately  assigned  as  cause  for  disobey 
the  command  of  the  writ,  an  issue  of  fact  arises,  with  resp 
to  the  remainder  of  the  return* 

See  S  964,  aata. 

I  aoSO.  Applie«tiott  of  eertaln  provlnloiui  of  chap 
atxtb. 

Oral  pleadings  npon  a  writ  of  mandamus  are  abolished,  i 
Qo  pleadings  are  allowed,  except  as  prescribed  in  the  forego 
sections  of  this  article.  The  provisions  of  title  second  of  chap 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  thai 
Is  not  necessary  to  serve  a  copy  of  either,  upon  the  atton 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  ( 
be  amended,  without  special  application  to  the  court,  or  stricl 
out  as  sham. 

I  2081.  Service  of  notice  of  flllns  rctarn,  and  demiurr 

Where  a  return  to  an  alternative  writ  of  mandamus  has  In 
61ed,  the  attorney  for  the  defendant  making  it  must  serve,  ui 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  fill 
thereof.  Where  the  people  or  the  relator  demur  to  the  retu 
or  to  a  nart  thereof,  a  copy  of  the  demurrer  must  be  served  uj 
the  attorney  for  the  defendant,  within  twenty  days  after  i 
service  of  such  a  notice.  W^here  the  defendant  demurs  to  1 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  sen 
upon  the  attorney  for  the  people  or  the  relator,  within  the  ti 
prescribed  by  law  for  filing  it. 

S  20S2.  Snbaeanent  proceeding*  the  name  an  In  an  actli 

Bxcept  as  otherwise  expressly  prescribed  in  this  act,  the  p 
ceedlngB  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  a 
in  all  respects,  the  same  as  in  action:  and  in  each  provision 
tbia  act,  relating  to  the  proceedings  in  an  action,  apply  there 
For  the  purpose  of  the  applicntion,  the  writ,  the  return,  and  1 
demurrer  are  deemed  to  be  nlendings  in  an  action;  and  the  fii 
order  is  deemed  to  be  a  final  judgment,  and  may  be  entered  a 
docketed,  and  enforced,  with  resoert  to  such  parts  thereof  as  i 
not  enforced  by  a  peremptory  mnndamns,  as  a  final  judgment 
Ml  aeties.      But  TOfore  the  finnl  order  can  be  docketed,  er 
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execution  isBued  thereupon,  un  enrollment  must  be  fited  thereupon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  ihe  derJt  must 
attach  together  and  hie  in  his  ohice,  a  certihed  copy  ot  the  tiuuJ 
order;  the  writ  and  the  return,  or  copies  thereoi;  together  witl» 
the  same  pai>er8,  which  are  required  uy  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  in  in 
favor  ot  the  people  or  the  relator,  it  mutit  award  a  peremptory 
mandamutf,  to  be  forthwith  issued. 

1  R.  S.  686,  f  05  and  imrt  of  §  57  (2  Edm.  608);  Co.  Troc..  i  471. 
I  2083.  Issue  of  fact;  ho^v  trlaMc. 

An  l88ue  of  fact,  joiiLed  upon  an  alternative  writ  of  mandamns, 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  *JG8  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  rei)ort  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  wns  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

S  2084.   [Am'd,  1KS>5.]    Id.|   ^vltere   triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  It  is  nlloped  in  the  writ,  that  the  material  f«cta 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  nKernative  writ  o£  mandamu»« 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  d'  partiaeiit 
wherein  the  application  for  the  writ  must  bo  made:  unl(»8s  the 
appellate  division  directs  it  to  be  tried  in  anotluT  county  of  tbo 
same  Judicial  department.  Upon  the  trial  of  an  issue  of  fact, 
joined  upon  an  alternative  w^rit  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  finrl  order  thereupon 
must  be  made  by,  the  appellate  division  or  tt  2  special  term,  as 
the  case  requires. 

h.  1BQ6,  «h.  946. 

(  2086.  [Am'd,  1895.1  Issae  of  Invr  upon  irencrAl  tenA* 
miindaniasi  ho^nr  and  Tvhcre  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  by  the  appellate  division,  must  bo  tried,  and  the  finai 
order  thereupon  must  be  made,  by  the  appellate  division. 

Ti.    1805,   oh.  94ft. 

§  20NCt.     [Ain*d,   1N90.]     CofitN. 

Where  an  alternative  writ  of  niaiwlanniK  has  been  issued,  costs 
ma  J'  be  awarded,  as  in  an  action;  except  that,  uiwin  making  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  au 
application  for  a  peremptory  writ  of  mandanms  is  granted  or 
denied,  without  a  previoii4;  alternative  nmndanius,  co9ts  not  ex- 
celling fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  us  uiK)n  a  motion. 

L.  1888.  oh.  271 .  16  (4  Edm.  619) ;  L.  1884,  ch   270. 1 8  (4  Bdm.  883)  ;  L.  1SD0,  ch.  tOI,    la 
fluect  Kopt.  1, 16tf9. 

I  2087.  [Am*d,  18S>S,  1013.]      Aiipenls. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  m«D- 

daraus,    wher*  an  alternative  writ  of  mandamus  wai  Kot   pr#* 

■- '        ■  ■   ■ ,  • 

*Solu  nrlKlDfU. 
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viously  i»Hued,  aud  nn  appeal  from  an  order  ;;rantiuK  or  denying 
ail  api)lieatioii  for  an  alteruutivv  writ  of  matidaniu»,  must  be 
taken  as  from  a  iiual  order  made  in  a  tipeeial  pi'oe«>eding.  An 
apiM'al  from  a  iiuul  order  made  upon  an  alternative  mandamus^ 
muat  be  taken  a£»  an  appeal  from  a  judgment;  and  eaeh  pro- 
vision of  law,  relating  to  an  appeal  frf>m  a  judgment,  either  to 
the  appellate  diviMiou  or  to  the  court  of  appeals,  ia  applicable 
tUoreto.  But  where  an  appeal  is  taken*  as  prescribed  in  this 
section,  from  an  order  of  the  appellate  diyision*  granting  a 
peremptory  mandamus,  made  upon  an  original  application,  or 
from  a  final  order,  made  upon  an  alternative  mandamus,  granted 
at  the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pt»llate  division,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

Jj.  1859,  oh.  174.  5  3  (4  E<lm.  683)  :  L.  1854,  oh.  270,  f  1  (4  Edm.  682), 
am'il;  L.   1805,  Hi.  040;  U  1013,  th.     574.      In  efTect  Sopt.   1.   1013. 

S  2088.   [Am*d,101.3.]      When  relator  to  recover  damasev. 

"Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  except  where  said  writ  is  directed  to  a  state  officer  or 
officers,  or  an  ollicer  or  otficers  of  a  municipal  or  private  cor- 
'  poration,  if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  tEat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  an  assessment  of  damages  bars  an  action 
for  a  false  return. 

2  R.  S.  587,  li  57  and  58  (2  Edm.  COS),  am*d;  L.  1913.  cb.  674.  In 
effect  Sept.   1,   1013. 

S  2080.  [Am'dy  1805.]  Stay  to  proceedlnsTM;  enlargement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  nt  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
the  court,  but  not  by  anj-  other  officer.  "Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
Ijroceedings,  or  enlarging  the  time  to  make  a  return,  can  Ik?  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
emnt;  and  where  notice  has  been  given  of  an  ai)pli('ation  for  a 
mandamus  at  a  term  of  the  api>ellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,   before  the  hearing,  by  any  court  or  judge. 

Id.,   I   59.   am'd.     Soe  I*   of  1873,   f  3;  L.   1895,   ch.   946. 

I  2090*  Fine  in  certain  caiie«* 

Where  a  final  prder  awards  a  peremptory  mandamus,  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
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proviKion  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  as 
prescribed  in  this  article,  may,  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 
Up(»n  each  member  of  the  board,  who  has  so  refused  or  neglected. 
The  fine,  when  collected,  mUst  be  paid  into  the  treasury  of  the 
{State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or 
neglect  to  perform  the  duty  so  enjoined. 
2  R.  S.  587,  i  60,  am'd. 
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article:  FIFT^ 

The  writ  of  prohibUUm 

■tc.  20O1.  Kinds  of  writ;  how  granted. 

2092:.  When  writ  granted  at  special  term. 

2008,  Id.;  by  the  appellate  dWlslon  of  the  svpreme  oooft. 

2004.  Alternative  writ  mast  lasue  flrgt;  its  contents. 

2Uu6.  Id.;  when  returnable;  how  served. 

2006,  Abflolute  writ  Issues,   unless  return  made. 

2097.  Legal  objections,  how  taken;  motion  to  qaash  or  set  aside  wriL 

20O8.  Return  by  party;  proceedings  when  he  adopts  Jadge's  return. 

2090.  Proceedings  after  return;   trial  by  Jury. 

2100.  Final  order;  costs. 

2101.  Appeals. 

2102.  Stay  of  proceedings;   enlargement  of  time 

1  2091.   (Am'd.   1V13.]      KlndM  of  writ;   how   granted. 

A  writ  of  prouibition  in  either  alternative  or  tibsuiute.  The 
alternative  writ  muy  be  granted  upon  au  affidavit,  ur  other, 
written  proof,  Hhowiug  a  proper  case  theretor.  Previous  notice 
of  the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person 
to  which  or  to  whom  it  is  directed. 

2  B.    8.   S87,   f   61    (2   Edm.   609),   am'd.      See   {  2007,   ante.     Am'd,  L. 
1013,  ch.    S79.      In  effect  Sept.  1.   1013. 

i  2002.  Wben  writ  granted  at  apedal  term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  tlie 
special  term  miist  be  one  held  within  the  judicial  district,  em- 
braciug  the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

I^  187:i,  ch.  70.  S  1;  see  $  20G8,  ante. 

i   2003.    [Am'd,   1896.]      Id.;   by   the   appellate   dlvinlon   of 
tbe  supreme  eoart. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  he  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  tlie  judicial  department,  embrjicing  thf 
county,  wherein  the  action  is  triable,  or  the  special  procecdiiig 
is  brought,  in  the  course  of  which  tho  matter,  souglit  to  bo  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
divisi(m  of  said  department  is  not  in  session;  in  wliich  case,  it 
may  Ih»  granted  at  a  term  of  the  appeUate  division  in  au  adjoin- 
ing judicial   department. 

L.   1873,  ch.   70,   f   1,  am'd;   L.   1895,  ch.   040.     &•♦•  I   2060,  ante 

I  2004.  Alternative   writ   muMt   iaaae   Uritti   itM   contents. 

Gxcept  as  otherwise  specially  prescril>ed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  and  duly  served,  and  the  reliirn  <lay  thereof  has 
elapsed.     The  alternative  writ  must  be  directed  to  the  court  in 
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which,  or  to  the  judge  before  whom,  and  also  to  tho  party  in 
whose  favor,  the  proceedings  to  be  restraiiu'd  wore  tiikeu,  or  are 
about  to  be  taken.  It  must  command  the  court  or  jud^'o,  and  aUc 
the  party*  to  desist  and  refrain  from  any  further  proceedings  m 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  caso  may  be,  until  tht^ 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  tho  place  where,  the  wnt  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legai 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 
L.   1873,   ch.   70,   §  Gl,   iu  part.    See   (  3076,   aDtft. 

I  20&6.   [Am*d,   1805.]    Id.)  vrlien  retarnabl«;  'ho'W  servc-d^ 

The  writ  must  be  made  returnablei  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  tiie  first 
day  of  a  future  term,  therein  specified,  at  wiiich  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  thac 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  id.,  I  61,  and  L.  1873,  ch.  70,  f  1,  and  part  of  9  ^l  f  ^71>  «°te:  U 
1885,  ch.  946. 

I  8006.  [Ain*dy  180R.]  Abaolote  wvlt  l*iia««,  vuI^mn  return 
■i*de. 

Where  the  alternative  writ  baa  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  aa 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  bo  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  cop^  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  tiled  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party- 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
l^unished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  issuing  the  writ.  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 

L.  1895.  ch.  946. 

8  2007.  lieffat  objections,  Iiott  taken)  motion  to  qnaab  of 
set  aside  fvrlt. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  oT>- 
jection  to  the  legal  sufRclency  of  the  papers,  upon  which  the  writ 
was  granted,  may  be  tnken  in  the  return.  A  motion  to  crnaah  an 
absolute  writ  of  prohibition,  or  to  set  aside  an  alternative  writ. 
for  any  matter  not  involving  the  merits,  must  be  made  at  & 
^here  the  writ  might  have  been  granted. 

8m  I  9075,  ant«. 
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§  8098.  Betovm  bjr  party  |  proceedlnva  wlien  be  «4opt« 
Indflre^a  return. 

A  return  to  an  altematiye  writ,  when  made  by  a  party,  must 
be  verified  by  his  adidaTlt,  as  requirea  for  the  verihcation  ot  a 
pleading  in  a  court  of  record;  unless  it  consists  only  of  objections 
to  the  legal  sufficiency  of  the  papers  upon  which  the  writ  waa 
granted.  Where  the  party  unites  with  the  court  or  judge  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
strument in  writing,  subscribed  by  him,  to  the  elfect  that  h« 
adopts  It,  and  relies  upon  the  matters  therein  contained,  as  suffi- 
cient cause  why  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  Qt  the  judge. 

Section  63,  B.  S.,  am        See  |  '9)88,  ante^ 

S  2099.  [Am'd,  1886.]  Proceedlnara  after  retvrn;  trial  hy 
|ary. 

Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  6f,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
special  term  held  in  the  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issuer 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  the 
trial  of  issues  so  joined  in  an  action* 

Section  64,  B.  8..  ain*d;  1m  1806,  du  8l«i 

I   2100#   Final   order  |  eosta.   " 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consnitation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed** 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 
Sections  68,  64,  66,  B.  S.,  am'd. 

f   2101.   [Am'd,   189S,   1913.T      Appeala. 

An  order  granting  or  denying  an  application  for  an  alternative 

writ  of  prohibition,  and  a  finnl  order,  mnde  as  prescribed  in  the 

last  section,  can  be  reviewer!  only   by  append.     Wher**  the  ord^r 

was  made  by  the  appellate  division,  th*»  execution  of  the  order 
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ftp|H^*il«»d  from  tfliall  not  h^  stay<Kl,  except  by  an  ord^r,  made  at 
a  ttTin  of  the  appellate  division  in  tlie  same  department  upon 
HUcU  teriusi,  Ks  to  security  or  otiierwisc,  tus  justice  requireti. 

St*o  U  1878,  oh.  70.   S  8;  dim.  {  2087,  ante;  L.  1896,  ch.  04«;  L.'  1913. 
ffU.    578.      In  efr(H!t  Svfit.   1.  1013. 

I  2102.  [Am'dy  1K95.I  Stay  of  proceeiUAiir«t  enlarf^ement 
^f  time. 

The  procoedinffs  upon  a  writ  of  prohibition,  firranted  at  a  special 
toru>,  may  bo  stayi'd,  and  the  time  for  making  a  return,  or  for 
dniiig  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  onTj»i-;;cd,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
Kinufcd^  at  a  term  of  the  appellate  division,  an  order  staying  the 
I)r(>icediugs,  or  enlarging  the  time  to  make  a  return,  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  where 
notice  has  been  gi^-^n  of  an  application  for  a  prohibition  at  a 
terni  of  the  uypellute  division,  or  an  order  has  bi*en  made  to 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  bo  grauted,  before  the  hearing,  by 
any  court  or  judge. 

Sfc«  (  2080.  ante,  ana  act  of  1873;  U  1895,  ch.  9i%. 


r  OF  DAMAGES. 

ARTICLB   SIXTH. 

7^  writ  of  atseasment  of  damages. 


I  310S.  Writ   defloed. 

The  writ,  hpretotorp  known 
■hall  berenftPr  l»e  HtylPi)  tlie  m 


I  he  tanuot  agree  with  Uie  o 
.  ._3  thert-or  tor  its  purcliajM',  he  may  oaiwe  applicfttioii  to 
lie  made  to  tho  supreme  court,  nt  a  speciul  term  thereor,  (or  a 
writ  o(  awiesHiiieiit  uf  damages,  which  iniiBt  be  granted  accurd- 
ingly- 

I    BIOS.    When    made    tt-y    adornVT-KenfrBl    or    dlitrlel- 

Tho  attorucj'-Keneriil.  or  dlKtricl-ntloruey  ot  the  county  id 
which  the  real  property  is  sitiinleii.  must,  when  the  Koverin>r  bo 
ilirects.  make  the  application,  in  the  numc  o(  the  coveruur;  and 
mimt  coniluct  the  Kiiiiseqiieiil  proceeiliiieK,  under  the  goviTiior'H 

I  210(1.  Wrltl   to  whom   diperted. 

The  writ  must  be  directed  to  the  riiC'rilf  of  th^  county  in 
whkk  the  real  pri^ierty  to  be  taken  ia  aituatcd,  uulcss  the  conrt 
directa  tba  damage*  for  the  takinjt  tu  be  iiaMmiwtl  by  a  jury  ot 
another  foncity;  m  whii'h  caae  the  writ  niuat  be  lutiued  to  the 
tibi'riff  of   the   county,   from  which   the   jury   is   dirircted    to   b» 

M..pwto(IU.t>in'd.    SMUi(r»HnlHni,aBta 
g  iilO?.   Cttnti^Bln    of    writ. 

The  writ  maat  describe  the  real  property  to  bo  taken,  with  the 
like  certaiatf  na  is  required  in  a  cumplnlut  In  mi  action  of  eject- 
ment. It  miiKt  command  Ih<>  sheriff,  to  \\'lioin  it  1h  directed,  tu 
tnqnire.  hy  the  onlhw  of  twelvi-  nicn  of  bis  county.  iiualili<'d  to 
■rt  as  trlr.l  .iumrs  in  a  conrr  or  nTorri.  whet^(>r  the  owner  or 
owners  of  tbe  real  property,  or  an:r  of  them,  will  sustaia  any 
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ilumageH  by  the  taking  thereof,  for  the  use  of  the  people  of  the 
Stuie;  and,  if  so,  the  amouni  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  delo^^  with  th<»  liading  oC 
the  jury  thereupon, 

2   R.    S.  G88,    I  67. 

I   2108.   Notice   of  execution. 

The  sheriff,  immediately  after  the  deliyery  of  the  writ  to  him, 
must  j;lve  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  wpok. 
for  at  least  three  succ^asiye  weeks,  in  a  newspaper  printed  iu 
his  county. 

Id..  8  68. 

S  8100.  [Ain*a,  180B.7    Jvryi  bO¥r  procvred. ' 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pro- 
ceedings may  be  taken  against  him,  and  he  may  be  panished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
appearing:  or  he  may  adjourn  the  proceedings,  for  the  purpose 
of  punishmg  the  defaulting  juror,  or  compellinig  Ills  attendance. 

Id.,  part  of  S  69;  L.  1895,  ch.  946. 

(  2110.  Jnror  to  be  vw^orn. 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  onth.  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  id.,  S  69. 

S  2111.  Jury  to  make  Inqvlaltlon. 

After  being  sworn  as  pFescribe<l  in  the  last  section,  the  jurr 
mnst  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  stistaln,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  jury  moat 
assess  separately  the  value  of  each  distinct  parcel.  If  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think  proper 
so  to  do.  If  they  cannot  agree,  after  n  reasonable  ttme,  the 
sheriff  may  discharge  them,  and  publish  a  n€«w  notice,  an<l 
procure  a  new  Jury.  When  the  jurors  have  agreed,  they  must 
make  nn  Inquisition,  stating  the  sura  to  be  paid,  by  the  peonle 
of  the  State,  for  taking  each  distinct  parcel,  or  the  whole,  as  the 
case  requires.  The  inquisition  must  be  signed  by  eadi  juror, 
and  by  the  sheriff;  and  the  sheriff  mast  immediately  thefeaftev 
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file  the  lnqu!sitk>ii  and  the  wrlt«  with  his  return  to  the  writ, 
in  the  office  ot  the  clerk  oi  the  couuty  in  which  the  real  property 
U  situated, 

2  B.   8.  568.   I  m 

I  2112.  Dfotice  of  applleatlott  to  eoort  tberevpon. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  as  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  having 
charge  of  the  proceeding,  must  cause  to  l>o  published,  a  notice, 
directed,  generally,  to  all  the  owners  and  persons  interested  in 
the  real  property;  describing  the  property,  in  general  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed,  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  In  which  legal  notices  are  required  to  be  published. 

S  ms.  Court  may  aet  a>ifde  inqtilflltfon. 

At  the  time  and  place  specified  in  the  notice,  the  coi^rt  must 
examine  into  the  inquisition,  and  hear  such  allegations,  and 
affidavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  S.  688,  S  71.  am'd. 

§  2114.  Order  on  Gonflrmlnfr  Inanlnition. 

If  It  appears  to  the  colirt,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  property  described 
In  the  writ,  and  in  the  appurtenances  belonging  thereto. 

Id.,  S  72.  am'4.    See  f  2116,  post. 

f  2115.  State  treaanrer  ta  pay  damaires,  etd«y  to  vovernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  In  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  artidei 
and  the  costs  and  expenses  of  the  proceedings. 

Id..  I  7S,  am'd;  2  R.  8.  170,  177.  f  1  (1  Edm.  170,  177) 

I  8116.  GoT-eraor  to  par  dainaire«  Into  eonrt. 

Tmmediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
mnat  pay  ft  Into  court;  and  thereupon  the  absolute  title  to  the 
real  property  8C  to  be  taken,  vests  in  the  people  of  the  St«te, 

8ee  id.  i  72. 
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f  81ir.  [Am'd,  1896.]    Inveatnent  of  money  ao  palA. 

If  an  application  for  the  money  paid  into  court  is  not  mad€v 
as  prescribed  in  the  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department^  may  provide,  by  order,  for  the 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securitief},  for 
the  benefit  of  the  owners. 

2  B.  S.  &8S.  $  74.  am'd;  L.  1885,  ch.  940. 

f  .2118.  [Ani*d,  1806.]    How  obtained  by  olalmani. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  tliereof,  held  in  the  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petitiou,  praying  for  the  payment  to  him  of  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remaining  uuinv«*8ted,  or  both;  or  for  the  traubfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  whioh  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  Interests  of  the 
petitioner,  and  of  all  other  persons,  who  w^cre  owners  of  or 
interested  in  the  property,  or  who  are  porsonnl  representatives, 
or  heirs,  of  owners  or  persons  so  interes^d,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  {  75  and  part  of  f  74.  am'd  and  cooHolidated;  L.  1895,  cb.  046. 

S  211&.  Takin«  lands  by  the  United  States. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  asBeaament  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  applic.tion 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  mast 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  la 
situated. 

Jd.,  9  76,  am'd* 
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auticle  sevkhtk. 

The  ivrii  of  certiorari,  to  revieto  the  deterpiimtion  of  an  inferior 

tribunal, 

W&c  8120.  Cmm  where  Wflt  mmy  i«M6.  "    • 

2121,  2122.  Ca«es  where  It  cannot  issue.  . 

2123.  Wbcn  issued  from  supreme  court. 

2124.  When    from   another   court. 
2126.  Limitation  of  time  for  rcTi^w.- . 
2126.  Id.;  In  case  of  disabllTty. 

StST.  Application  fbr  wvit;  wliero  and  fa«w  laada. 

2IdB.  When  notice  oeceMarjr;  aervlc*  thereof. 

21Jfi.  To  wnom  writ  directed. 

2130.  Ifode  of  servfce. 

313t.  Staj  of  proceedingi. 

SUtt.  When  and  where  writ  retarsaMe.  - 

2td8.  SulMe^uent  proceedlnjoi  aa  in  an  actloa. 

2134.  Return;  when  and  how  made. 

2138.  Id.;  how  compelled;  fees  for  making. 
9186.  W.;   aft<»r  term  of  offlc*»  explfptl. 

2187.  When  third  perioo  majr  b«  brought  lb. 

2188.  Hearing  upon  return, 

2139.  Id.;   upon  affidavits. 

2140.  Questions  to  be  determined.  i 

2141.  Final  order  Qpon  the  hearing. 
B149.  Restltathm  may  be  awarded. 
2148.  Costs. 

2144.  Sntry  and  enrollment  of  final  order. 

2148.  Effect  tlK»reof. 

S14g.  ••  Body  or  ofB^e^ »»  ;   ••  determlfttttion  '»  :  wHat  th#y  inrtdde. 

2147.  Application  of  thta  article  to  cerUlB  apeelal  caaea. 

2148.  Id.;  to  clTil  cases  only. 

...  .    ,       « 

f  aiSiO.  Cases  -vrlksre  wvIt  may  Inane* 

The  writ  of  certiorari  re^tilat^d  In  this  ftrticle,  fexc^pt  the^  writ 
specified  in  Mction  2124  of  this  act,  in  ismiod  to  retK'W  the  deter- 
mination of  a  body*  or  officer.  It  ran  be  lusued  in  one  of  the  M- 
lowing  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  op  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Whep©  the  writ  may  be  issued  at  ootnmon  law,  by  n  court 
of  ireneral  Jnrisdfction,  and  the  Hirht  to  the  writ,  or  th*?  power  M 
the  court  to  issae  it,  is  not  expressly  taken  away  by  a  statute* 

12121.  Cases  where  It  cannot  f anile. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determinntion, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
See  H  1360  and  1367,  also  (  2,  ante. 

12122.  The  aame. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  th^  followlag 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  rights  of  the  parties,  with  reepect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  l)e  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  makini;  the  determiaatioa,  is 
expressly  authorized,  by  statute,  to  n^hear  the  matter,  vpon  the 
relator's   application;   nnlesd   the   determination  to  be  reriewed 

8M 
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was  made  upon  a  reheariD|:,   or  the   time   within   which  ih€ 
relator  can  procure  a  rehearmg  has  elapsed. 

1  8128.  [An'd,  1885.]    'When  lasved  fifom  ■npretne  court. 

A  writ  of  certiorari  can  be  issued  only  out  ot  the  supreme 
court,  except  in  a  case  where  another  court  is  expressly  author- 
ized  by  statute  to  issue  It. 

L.    1885,    ch.  946. 

9  2124.  IVlieii  from  anotlier  coart. 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ.  In  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order. 

2  R.  8.  699,  t  46  (2  Edm.  621).    See  fi  1215.  ante. 

I  212S.  Limitation  of  time  for  revievr. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

I  2126.  [Am*d,  1805.]    Id.f  in  case  of  diaabllity. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  r^ator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 

Ii.  1896.  cb.  946.    See  S  2091.  ante. 

I  2127.  [Am'd,  1895.]  Application  for  writ)  where  and 
how  made. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of, 
a  person  apsrrieved  by  the  determination  to  ho  reviewed:  must 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof:  and  must  show  a  proper 
case  for  the  issuing?  of  the  writ.  It  can  be  granted  only  at  ife 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  1847.  cb.  280,  |  17  (4  Edm.  5B1);  L.   18U5,  ch.  946. 

I  2128.  "When  notice  necessary)  serxiee  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  in  its  discretion,  require  or  disp'^nse  with  notice.  A 
notice,  when  it  is  necessary,  must  be  served,  with  copies  of  the 
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papen  opon  which  the  application  la  to  be  made,  upon  the  body 
or  oHicer,  whose  determination  is  to  be  reviewed,  or  upon  sucb 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
for  the  service  of  a  writ  of  certiorari.  The  service  must  be 
made,  at  least  eight  days  before  the  application,  unless  the 
court,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affidavits 
or  other  written  proofs,  upon  the  merits,  in  opposition  to  tuc 
application. 

I  ai20.  To  wliom  writ  direeted. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  ceriilied;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determinaiiou 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,  by  their  names. 

I  aiao.  Mode  of  aervtoe. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  m  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  ma  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  t  2071,  ante;  2  B.  S.  602,  9  68  (2  Edm.  625).  and  2  R.  S.  509.  t  46 
C2  Edm.  621). 

I   2181.   Stay   of  proeeedlngra* 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
la  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
aeparate  order,  that  the  execution  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  security,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
in  favor  of  a  person  beneficially  interested  in  upholding  the  do- 
termination  to  be  reviewed,  who  is  admitted  as  a  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act* , 

g  2182.  XVlieii  and  -wliere  vrrf-t  returnable. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
^ays  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 

587  .     . 


3§  218&-^  CERTIOR AKI  TO  REVIEW.         c.  16,  t.  2,  a.  7 

court  If  it  wa«  issued  ^rom  the  aupreme  court,  it  must  be  made 
returnable  at  the  otfice  of  the  clerk  of  the  county,  designated 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  designated  !n  the  writ,  is  not  the  proper  count7»  the 
court,  upon  motion,  may  amend  the  writ  accordingly*.  Thereupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  countyi 
where  the  writ  is  made  returnable  by  the  amendment. 

S«e  i  2188.   post. 

I  2138.  Snbseavent  proceedings  it«  tn  an  action. 

After  a  writ  of  certiorari  has  been  iswied,  the  tUne-  to  make  a 
retnru  thereto  may  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  aay  mat^ 
ter  not  provided  for  in  this  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ift 
the  county  where  the  writ  is  returnable. 

I  :dl34«  Hetnrni  wlien  and.  hOTr  made. 

The  clerk,  w^ith  whom  a  writ  of  certiorari  is  filed,  and  eack 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prtseribfd 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedingSi  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  in  the  omce  where^  the  wxit  ia 
returnable)  according  to  the  command  thereof, 

a  B.  a«  609,  li  45  and  46  {%  Edxn.  031). 

I  S18S.  Id.)  bo-vr  eontpelledi  fees  for  mafcltts*. 

If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  as 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus 
punished,  unless  the  relator,  before  the  time  when  the  return  is 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers  required 
to  be  returned. 

'See  2  B.  S.  679.  f  83  (2  Edm.  696),  and  |  2006,  ante. 

I  2186.  Id.  I  after  term  of  ofBoe  Kl(Plr«4^ 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  baa  ex* 
pired.  Such  an  officer  may  be  punished  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby;  or  to  make  a  further  return, 
as  required  by  an  order  for  that  purpose. 


f  2187.   [Am'd,  1805.]     Wlien  third  person  maF  1^«  br«««M 

Upon  the  application  of  a  person,  specially  and  benefleiallr  in* 
terested  in  upholding  the  determination  to  be  reviewed,  the  eooit 
may,  in  its  discretion,  admit  him  as  a  party  defendant  In  t]i« 
apcchil  proceedings,  upon  such  terms  as  justice  requires.  AnA  a 
term  of  the  appellnto  division  of  the  supreme  court,  at  which  tbe 
cause  is  noticed  for  hearing,  and  is  placed  upon  the  calendar^  may. 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  special 
proceeding  be  given  to  any  person,  in  such  a  manner  as  It  tninka 
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proper;  and  may  Bugpend  th*  iieariiiir  until  notice  is  given  ae 

f.'QCdlDglj'. 
k  1896,   ell.   OM. 

f  Sllte.   [Aiii*a,   I8O6.3    Heariiiff  vpon  return. 

The  cuuse  must  be  heard  at  a  term  of  the  appellate  division  ol 
the  supreme  court,  held  within  the  judicial  depanmeut,  emuracing 
the  county  where  the  writ  was  returnable.  Either  i>arty  may  no- 
tiee  U  for  heartag,  at  any  time  after  the  return  is  complete.  Bz- 
cept  as  prescribed  in  the  next  secuou,  it  must  oe  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted* 

L.    IS86,    cli.    046.  V 

I  2180.   Id.)    npon   affldaTKfu 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  retarn, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  aftei 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
tusufficlent  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi* 
davits,  or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently  returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  feet  which  is  essential 
to  the  jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
ther return. 

2  B.  S.  271,  S  261  (8  Eilm.  280);  Go.  Proc.,  S  368. 
f  2140.  <l«eiitfoii0  to  Ibe  determined. 

The  questions,  inyolving  the  merits,  to  be  determined  by  the 
court  iipon  the  hearing,  are  the  following,  only: 

1.  Wnether  the  body  or  officer  had  jiwisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  lew,  in  order  to  authorize  It  or  him  to  make  the 
determination. 

8.  Whether,  In  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  yiolated,  to 
the  prejudice  of  the  relator,  • 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
neeemary  to  be  proved,  In  order  to  authorize  the  making  ot  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
•Yidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
hy  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

f  2141.  Final  order  upon  the  liearlngr* 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
ar  conflrmfng,  wholly  or  partly,  or  modifying,  the  determination  re* 
▼iewed*  as  to  any  or  all  of  the  parties. 

I4.  1868,  ch.  828.  |  6. 
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§  :il42.  Reatl tatfl on  mitF  Ibe  awarded* 

Where  the  determination  reviewed  is  annuUed  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with 
like  efifect  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 

See  f    1292.   ante. 
I    2143.  Costa. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  tinal  order,  in  favor  of  or  against  eitlier  party, 
in  the  discretion  of  the  Court, 

See  §9  2080  and  2100.  ante;  also,  i  2007.  ante. 

S  2B144.  Bntry  and  enrollment  of  llnal  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  In  his 
office,  the  papers  iiiwn  which  the  cause  was  heard;  a  certified 
copy  of  the  tinal  oraer;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 

See  19  1237,  1346.  and  1364.  ante. 

f  214S.  esffect  tliereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  S  1346,  ante. 

f  2146.  «  Body  or  officer  '*  ;  «  determination  >'  y  what  they 
Include. 

The  expression,  "  body  or  officer  *',  as  used  in  this  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
so  reviewed. 

f  2147.  Application  of  this  article  to  certain  •peeial 
caaea. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

I  2148.  Id. I   to  cItII  caaea   only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determinati(»n  made  in  any  criminal  matter,  excefit  u 
criminal  contempt  of  court. 


c.  17, 1. 1, «.  1      insolveAt'S  discharge. 

CHAPTER  XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

TITLE       I.— ProcMdingi  KelAtlBg  U  iBMlTeat  Dtbton  sad  to  PrltOB«ri. 

TITXiE      U.  -  Sinmftrjr  Proee«diiift  to  BM«T«r  ike  PoiiMtloii  of  Keftl  Propertf . 

TITLE  III.— Prof«edUn  to  Trnmltk  •  CoatoMpt  of  Go«ii,  other  thfta  » 
CrlMUftl  GoatoMpt. 

TITLE     IT.—  ProModUfi  to  Collect »  Fine. 

TITLE      T.—  Proeeedf  ngi  to  IHieOTer  the  I>e&th  of  ft  Tenftst  for  Life. 

TITLE  TI.—  Proeeedlftirt  fer  the  Appolmtweftt  of  ft  Comntttee  of  the  Penon 
ftftd  of  the  Property  of  ft  LvBfttle,  Idiot,  or  »  Hftbttiftl  Dmnk- 
ftrd ;  Qenerftl  rowen  sad  DoUee  of  the  Coaiailttoe. 


TITLE  TII«~  Proeoedifttri  for  the  Die poeitlen  of  the  Beftl  Property  of  ftB 
Iftfhnt,  Lftftfttie,  Idiot,  vr  Hftbltul  Drashftrd. 

TITLE  rni.-  Arhltratlomi. 

TITLE    IX.—  Preeeodlftfft  to  Foreeloee  «  Mortirftf e  by  AdTertiWHieftt. 

TITLE      X.~  Proeoedlmgi  to  Chftrnge  the  Hftme  of  fta  IftdlTldaftl. 

TITLE    XL—  Proeeediftfs  for  the  ToUfttory  DieaoUtloft  of  ft  Corporfttioa. 

TITLE  XII.— Proceedlngi  Sapplenefttftry  to  ftft  ExecntiOB  AfftlBit  Property. 

TITLE  L 
Proceedings  relating  to  ineolvent  debtors  and  to  prisoners. 

Article  1.  Diecharse  of  an  InaolTeDt  from  his  debts. 

2.  Exemption   from   arrest,    or   discharge    from   Imprisonment,    of   an 

InsolTent  debtor. 
8.  Discharge  of   an   imprisoned  Jadgment   debtor  from  imprisonment 
4.  Cere  of  the  property  of  a  person  confined  for  crime. 

article:  first. 

Discharge  of  an  insolvent  from  his  debts. 

See.  S14e.  Who  may  be  discharged. 

2100.  To  what  court  application  to  be  made. 

2101.  Contents   of   petition. 

2102.  Consent   of   creditors   to   be   annexed. 

2108.  Consent  of  executor,   administrator,    receiver,   etc. 

2104.  Id.;  of  corporation,  etc. 

2100.  Id.;  of  partnership. 

2106.  Effect  of  consent   where   petitioner   1b  a   Joint   debtor. 

2107.  Consent  of   purchaser  of  debt,   etc 

2108.  Consenting  creditor  must  relinquish  security. 
2100.  Penalty  If  creditor  swears  falsely. 

2160.  Affldarlt  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  account,  etc. 

2162.  Petitioner's  schedule. 
2168.  His  affldavlt. 

2164.  Order  to  show  cause. 
2160.  How  order  published  and  serred. 
2166.  Hearing. 

S167.  Putting  cause  on  calendar. 

^^.  Opposing  creditor  to  file  specifications,  and  may  demand  Jury  trlaL 
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8«c.  2189.  Id.;  to  file  proofli,   if  not  named  In  tctaedvl*. 

2170.  Proceedings  if  Jurors  do  not  agree. 

2171.  When  insolyent  rAqMlmi  to  pto<|«9«  hl«  B«a-r«eldMit  wlfo. 

2172.  Examination  of  ao   iiuolftat. 

2173.  When  Inaolyent  cannot  be  discharged 

2174.  When    asaignment    to    be    directed. 

2175.  Attignm^flti  content*,  and  to  whom  made. 
2170.  Id.;  truBtees,  how  designated. 

2177.  Kffect  of  assignment. 

2178.  When  discfaam  to  be  gimntfed. 

2179.  2180.  Pruceedrngs  where  trustee  refuses  to  giv^c  certiflcatei  t^« 
2161.  Discharge,  etc.«  to  be  recorded. 

2182.  RflTect    of   discharge. 

2183.  Id.;  exoeptioD  as  to  Csrelgti  oontrafts  or  creditors. 

2184.  Id.;  as  to  debts,  etc..  to  the  Dnttad  StatM  MBd  the  State. 

2185.  Insolvent   to  l>e   released   from   imprisonment. 

2186.  Discharge;   when  void. 

2187.  loTalidlty  may  be  proved  on  motion  to  Tacate  order  of  tnest,  old 

§§  2i4i)-2i87.    [Kopcaled  by  L,  190t),  cb.  17.    See  Couaolidated 
Laws,  tit  Debtor  uud  Creditor  Law,  i|  50-88.J 

MS 
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iUiTICIiB  SKOOND. 

Exemption  from  arrest,  or  discharge  from  imprimmnwnif  (/  4jMi 

iiuolveni  debtor. 

Sec.  2188.  Who  may  be  exempted,  and  by  what  conrt. 
2188.  Oentents  ef  petition. 

2190.  Petitioner's    schedule. 

2191.  Hl8'  affidavit. 

2192.  Order  to  show  cavae. 

2193.  Hearing,    etc. 

2194.  Order    directing    assignment;    assignment    parsvaat   therettb   ' 
2196.  When    discharge    to    be    granted;    effect   thereof. 

2196.  Discharge   to   be   recorded,    etc. 

2197.  Petitioner  to  be   released  fram  Imprisonment. 
2196.  Debts  not   affected,    etc. 

2199.  DlKharge,  When  told. 

U  2l88-2if>f>     [Kepoiiled  T)y  L.  190i),  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  }$  lOO-lll.J 
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ABTICliB  THIRD. 

JHtdkargeofan  imprisoned  judgment  debtor  from  imprisonment, 

tea.  inOO.  Wlw  mar  bo  dlacharced. 

2201.  To  wbat  court  appHcatlon  to  be  B«4a. 

2202.  When  petition   may   be   preeented. 

2203.  Content*  of  petition;   achedole. 

2204.  Affidavit  of   petitioner. 
2206.  Notice  to  creaitors. 

2206.  Id.;  wben  lenrice  cannot  be  made. 

2207.  Id.;  wben  State  a  creditor. 

2208.  Proceedings  on   presentation  of  petition. 
2200.  Adjournment. 

2210.  Proceedings  on  adjourned  day. 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;  wben  to  be  granted. 
8213.  Petitioner's   property   still   liable. 

2214.  When  creditor  nuy  Issue  new  execution  against  penoB. 

2216.  Powers  and  duties  of 'trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

221T.  Effect  of  failure  so  to  apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  dis<aiarged. 

89  2200-2218.    [Repealed  by  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  120-138. J 
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AATIGUaS  FOVRTH. 

Oare  of  the  property  of  apereon  cot^hudfor  crime. 

Am.  S219.  Wlwn  and  to  what  court  application  to  be  made. 

2220.  Who  may   applj. 

2221.  Creditor  most  relinqulah  aecurity. 

2222.  Obntents  of   petition. 

2228.  Copy  of  aentence  and  affldarlt  to  be  preiented. 

2224.  Proceedings  apon  presentation   of   the  papers. 

2226.  Id.;  on  return  of  order  to  show  cause. 

2226.  Effect   of    order   appointing    trustee. 

2827.  Bemoral    of   trustee;    appointment    of    new    trustee. 

2228.  Prisoner's  iMoperty;   how  applied. 

2222.  M.;  to  be  dellTored  to  him  on  his  discharge. 

2280.  Application  of  this  article  to  persons  heretofore  sentenced. 

11  2:fii»-2230.    [Repealed  by  L.  1909,  ch.  47.    See  Cousoliduted 
Laws,  ttt.  Prison  Law»  {{  390-401.] 
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BuxxLiiUMy   pi^oc^odiiig*   to  Tveovev   %l|:«    poie^MtMi  of  real 

property. 

Vc.  2231.  When    tenant    may    be    removed. 

2232.  Person   holding  orer  land   sold,  otc,   may  bo  r«moved» 

2233.  Id.;   lu  case  of  forcible  enLrj  or  detainer. 

2234.  Ai)pllcfltlon;    to  whom   made. 

223R.  Who  can  maintain  pi^eedln£:B;  content?  ot  petition. 

2230.  Notice   to    be    gtven    lu    certain    caaes. 

2237.  PutUiou    by    neighbor    o£    bat^dy-boule.    et«. 

2238.  Precept. 

2239.  Id.;   In  New-York  city. 

2240.  Id.;  how  acrTed. 

2241.  Duty  of  person   to  whom  copy  of  precept  fn  dellTered. 

2242.  When  precept  to  be  serred  on  landlord  oC  bawdj-houa^,   etc. 
SIMS.  Pfoof  Of  sttf^c*  «t  pr«o«i)tt 

2244.  Answer. 

2245.  lasnes  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cftW  may  be  tranaf erred  to  another  couzt 

for  trial. 

2247.  TrtaL 

2248.  Adjoamment. 

2249.  Final    order    upon    trial. 

2260.  Amount   of   coats;    how    collected. 

2261.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

2253.  When   warrant  cancels   lease;    exception. 

2254.  Warrant;  when  and  how  stayed. 
2256.  Undertaking;    how    disposed   of. 

2256.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2258.  The    last    two    sections    qnalifled. 

2259.  Order  to  be  made  thereupon;    liability  of  person  redeeming^ 

2260.  Appeal. 

2261.  Effect   of   apneal   limited   in   certain   cases. 

2262.  Warrants;   how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;    action  for  damaget* 

2264.  Application   of   this   title;    effect   of   final   order. 
2206.  How    proceedings   under  this  title   to   be  stayed* 

f  2231.  IVIien  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  wfll, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years, 
of  real  proi)erty,  including  a  specific  or  undiyided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  tnia 
title: 

1.  [Am'd,  1894.]  Where  he  holds  over  and  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord; including,  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  w^hore  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  baa 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  if  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
but  nothing  in  this  subdivision  contained  shall  be  Construed  aa 
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pMventinf  the  remoTial  of  sueh  dccupatit  in  ntxy  othei^  UwfuS 
iDAnner. 

u  ISM.  «ta.  sas. 

2l  Where  he  holds  ot<v,  without  the  lilce  permission^  after  a- 
default  in  the  payment  of   rent,   pursuant   to   the  agreement     .  y 
under  which  the  demised  premises  are  held,  and  a  demand  of    1/^ 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writiafv 
reqairing,  in  the  aiternatiye,  tlie  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,   in  behalf  of  tlie 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed ha  this  title  for  the  secTioe  of.  a  preo^ipt. 

3*  Where  in  any  city  in  this  State  he  holds  over  and  coutiouee 
in  possession  of  the  demised  premises,  or  any  portion  thereof^ 
after  default  In  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  Otisessmeuts  levied  on  such 
demised  premises  which  he  hus  agreed  in  writing  to  pay  pur« 
suant  to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
In  this  title  for  the  service  of  ft  precept.  An  acceptance  Of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
eonstraed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  hus,  duHng  the  term,  taken  the  benefit  of 
an  Insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5*  [Am'd,  1918.1  Where  the  deml.«%ed  premiRes.  or  any  fwrt 
thereof,  are  used  or  occupied  ah  a  bawdy-house  or  bouse  or  place 
of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution. 
or  for  sny  illegal  trade  or  manufacture,  or  other  illegal  business. 

Lb  101$,  eb.  448.     la  sffcct  deot  1.  1018. 

2  a.  8.  612.  S  tS  (2  Edffl.  620).  am'd;  L.  1S40,  rb.  lOS;  alM,  |  86.  tdd6d 
hy  L.  IMO.  Cb.  764.  i  1  (X  Bdm.  836),  and  L.  1873.  cb.  686.  f  1  (^  ■dm. 
OOS),  CDDSOlidated  and  am'd. 

I  aasa*  Peraom  lioldftns  o^er  landl  sold,  «to*,  m»T  lie  re« 
mo-red. 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit' the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.^  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
nnder  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  tipon  the  foreclosure, 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
or  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  It  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreemeqft 
for  hla  OOCtlpancy,  has  expired. 
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4.  [An>'d.  18»4.]  Where  he,  or  the  person  to  nhom  lie  hia  1 
■ucceedcd.  has  intruiled  Into,  or  sqaatted  iipou,  bo;  real  propertr, 
without  toe  permiBsion  oF  the  person  entitled  to  the  poimuan 
theieofi  and  the  occupant:;,  thus  commenced,  has  (.-oniinuiid  witli 
out  permission  from  the  latter;  or,  after  a  permiaBiun  giiea  b; 
him  has  been  revoked,  and  notice  of  the  revocatlou  glveo  lii 
the  person  or  persons  to  be  removed. 

I  22^.  Id.)  ta  «■■«  at  forcible  miry  or  Aftmlmrr. 

An  entry  shall  not  be  mai3e  into  real  properly,  but  In  a  cSM 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  ici  a 
peaceable  manner,  not  with  strouK  hand,  uor  with  multitude  ut  \ 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  tbit  1 
section,  or  wbo,  having  peaceably  entered  upon  real  property.  I 
holds  the  possession  thereof  by  force,  and  his  assigns,  ondet-  1 
teuanlB,  and  legal  representatives,  may  be  removed  thereftom,  I 
aa  prescribed  in  this  title.  -I 

a  B.  8.  B07.  11  1  and  2  (2  Ediu.  S23).  I 

I   2ZK4.    [Am'd,  ISSB.]    AopllcBtlon)   ta  wbom    nade.  | 

Application  for  removal  of  a  person  from  real  property,  at 
prescribed  in  this  title,  may  be  made  to  the  county  Judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the-  city  or  town  or  the  major  or  rpoorder  of  the  city  wherein 
the  real  property,  or  a  portioo  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  Xork  to  a  judge  of  the  city  conrt  ot 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  sitnated,  or  tf  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  dtatrict 
court  of  an  adjoining  district;  i(  in  the  city  o(  Brooklyn,  to  a 
police  justice  ot  that  eilv;  i(  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  ot  the  justices'  court  of  that  city;  it  in  the  city 
of  Yonkers,  to  the  cit;  judge  of  that  city;  if  in  the  cities  ol 
Syracuse,  Rochester  or  Buffalo,  to  a  juiltce  ot  the  tnuniciptl 
court  of  said  cities.  Where  the  property  is  sitnated  iu  an  incor- 
porated Tillage,  the  boundnries  ot  which  embrace  portions  of 
two  or  more  towns,  application  ma;  be  made  <o  a  justice  of  the 
pence  of  either  town,  who  keeps  an  office  in  the  village, 

Rrrtl  im-d;  L.  IMB.  cb.  IM  13  Rim.  SZft);  Ronit..  arc.  0.  I  IS: 

Conat.  :,   I  IS:   L.    IftW,  rb.  S06;   L.   IS&I.  cb.  lOS:  Cooit.    leo. 

nrt.  S,  i.  rb,  »S.  I  »:  L.  IBTS.  ch.  2IH).  |  1;  L.  I8G2,  cb.  824.  |  I: 

T,.   IM  (  T7.   luhrt.   S;   t..   1963,   rh.    19B  (fl  Edm.  m):  Co,   P»M,. 

I  OS.    I  0.    i>h.    T41,    I   4   17    Rdm.    TT4I:    I..    ISTT,   ft),   m:    L.    ism. 

rh.  SM  1.  4T,  I  1;  L.  1834,  rh.  311,  II  1  tod  IB:  L.  ISTl,   cb.  SSI. 

I  1:  L  .  I  2:  L.  IBTg.  cb.  188.  (  7;  C,  ISTS.  eb.  IW.  M  6  lod  Kl 

I,  IMi  2«:  I,,  jno,  cb.  470.  f  18;  L.  IBS*,  cb.  ««.  |  31;  L.  l»i, 

I  2X35.  [Am'd.  lulu.]  Whu  oan  niMlntniD  vroceedlns^i 
■ruBteola  of  petition. 

The  application  mny  he  made  by  the  landlord  or  lessor  of  the 
demised  premises:  the  pnrchnscr,  upon  the  eiecutlon  or  fore- 
closure sale;  the  person  forrihly  put  out  or  kept  ont:  the  person 
with  whom,  as  owner,  the  ncreement  wns  made,  or  the  owner 
of  the  property  ncrnpied   under  an   agreement,  to  cultivate   th» 

[iroperty  npon  shares,  or  for  n  share  ot  the  crops;  or  the  person 
•wfully  entitled  to  the  possession  of  the  prtmerty  Intrnded  into 
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or  squatted  upon,  as  the  case  requires;  or  by  the  legal  repre- 
^      Kentative,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seven  of  this  act.     The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  yerified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  f^cts,  which,  according  to  the  provisions  of  this  title,  au-  ' 
tborize  the  application  by  the  petitioner,  and  the  removal  of  the 
'-      person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whum  the  spc^cinl  proceeding  is  in- 
\      stituted,  and,  if  there  are  two  or  more  such  persons,  and  some 
'      are  uoderteuants  or  assigns,   specifying   who   are  principals  or 
^       tenant^,  and  who  are  undertenants  or  assigns;  and  praying  for 
'       a  final  order  to  remove  him  or  them  accordingly. 
'  SoctiooA  2,  3,  and  29,  R.  S.,  am'd  and  CQuaolldatrd.     See  1  T.  &  C.  533. 

Am*d  U   1913,   ch.  448.      lu  effect  Sept.    1,   1913. 

f  2236.  Notice  to  be  slveii  in  certain  eaaefl. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
i  the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  m 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31,  B.  S.,  and  U   1857,  ch.  396,  %\  2  and  3  (4  Edm.  617). 

I  2887.  [Am'd,  1913.]     Petition  in  case  of  bawdy-honnefl* 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  house  or  tenement  house,  of  any  premises  within 
two   hundred    feet    from    other   demised    real    property    used    or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,   or 
place  of  assignation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  any  domestic  corporation  organized  for  the  suppression 
of  vice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  such  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.     If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
grently  prosecute  it;  the  person-  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the  jurisdictional  facts,   which  application  shall   have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
though  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
luaae  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
him  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof 

or  of  those  resorting   thereto  shall   eonstitute  presampiive  eri- 

dence  of  the  anlawfal  ose  of  the  demised  premises,  required  to 

be  stated   iu  the  petition   for  removal. 

Sfctkns  SW  snd  «1.  R.  9.;  L.  1868,  ch.  7^  (7  Edsi.  335).  Am'd.  U 
191S,  eb.  448.     lo  effect  Sttpt.  1,  1913. 

I  2288.  Preeept. 

Tho  judgp  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
KcrilMHl  in  either  of  the  foregoing  .sections  of  this  title,  must 
thercniKm  issue  a  precept,  directed  to  the  person  or  persons 
dcKignatf'd  in  the  petition,  as  being  in  possession  of  the  property, 
and  re<iuiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, de»<Tibing  it,  or  to  show  canse,  before  him,  at  a  time  and 
plat'e  specified  in  the  precept,  wh.v  possession  of  the  property 
y  should  not  l)e  delivered  to  the  petitioner,  or,  in  the  case  specified 
iii  the  last  section,  to  the  owner  or  landlord.  The  preceii  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issu<*d:  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  cr»ntinucs  in  posses.sion  of  deniised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  bis 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may. 
In  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

Sectloo  80,  B.  8.,  am'd;  L.  1851,  cb.  460;  L.  1668.  ch.  828,  |  I  (7  Edm. 

I  2289.  Id.;  In  Kew-York  elty. 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  tiled  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursunnt  to  \i\\\\  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other* 
wiHe  prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualitied  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1803.  ch.  ISO,  (6  Etlm.  86):  Co.  Proc.,  |  66;  L.  1676.  cb.  366,  f  1; 
L.   1877,  cb.   187,   I  1.     Hoe  |   8208«  post. 

I  2240.  [AmM,  1013.]     Id.;  how  served. 

The  preo(»pt  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed^  or,  if  it 
is  (lireeteU  to  a  corporation,  to  an  othcer  of  the  corporation,  uijon 
whom  a  HummonM,  iKsuod  out  of  t^ie  supreme  court,  in  an  action 
agauiHt  the  corporation^  might  be  t^ervod,  a  copy  of  the  precept, 
together  with  a  copy  of  tlie  p(*titiou,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  wliom  the  precept  is  directed,  resides 
in   the  city   or   town    iu   whl<-h   the   property   is  situated,   but  ^  is 

^.         aljBeut  from  his  dwelling-house,  service  may  be  made  by  deliv- 
''         ering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
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dwMUpg^Mon^y  tp  a.  p^is^n  ,pf  BiMtaMe,  s^.^nd,  diacri^ticm,  wlio 
resides  there;  or,  if  uo  such  persou.caDt  with  .reaeomible  dili- 
gence, he  tound  there,  uptp^  whom  to  make  service,  then  by  de-  y 
livering  a  copy  of  the  precept  and  petjtion,  at  the  property  \X 
sought  to  be  recoveredf  either  'T(T  ^orA6  persdn  bf  ^iftt&ble  age*  and 
diqeretian  residing  thtte.  or  if  no  axtth  pefHOii  eah  be  found 
tlwre,  to  any  pwrflon  of  isnittthle  age  aut!  AisctWion  employed 
there.  -  ' 

3.  Where  service  cannot;  \ftth  reasonabK*  diligence,  be  made, 
as  pt^scribed  in  either  of  the  foregoing  8Ubdf%'ifiious  of  this  sec- 
tion, by  affixing  a  copy  odt'the  precept  and  petition  upon  a  con- 
spicuons  part  of  th^*  property. 

If'the*  precept  is  returnable  on  the  day -on  which  ft  is  issued, 
it  must  be  served  at  teaftt  two  hohr*  befoi^e  the  hour  at  which  it 
is  returnable:  in  ev<!ty  othei*  case,  iftonst  be  served  at  least 
two  days  befWe  thc^  day  oh  trltich  it  ifl  rettlrnaWe. 

Section  3JJ,  ft.  8.:  L.  1^5T;  <^h.  «84.  ftntlL.  186S,ch.  «B8  <T  Edm.  866): 
Am'd  br  L.  t»lS,  <th«'29T.    lii>«iffc|ct:S*pt.  ifli,  !1»1S. 

I  2S41.  Duty  of  person  to  whom  copy  of  precept  in  de- 
llTered. 

A  person^  t#.>wlH)m  a<CQ|>r  «<  »i]n«aapt,  directed  to  auother,  is 
delivered,  as  pceaoribed  in  this  title,  oiBbt,.  without  any  avoidable 
delay,  deliver  it  to  the  person  tq  whom  it  la  directed,  if  he  can  be 
found  withip  the  tiatHe  tuwn  or  city;  or^  if  he  cannot  be  so  found, 
to  hia  agent  therein;  and  it  neither  can  be.  so  found,  after  the 
exercise  of. reasonable  diUgenciv  before  the  time  when  the  precept 
is  returnable,  to  the  Judge-  or  justice  who  issued  the  i$ame,  at  the 
time  of  the  return  thereof^  -  with  a  written,  statetnent  indorsed 
thereupon,  that  he  hae  been  unable«  after  the.  exercise  oi  reaaon^ 
able  diligesice,  to  find  the  peraon  to  whom >  the  precept  is  directed, 
or  his  agent,  within  the  town  oit  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
th^Q  valiie.jOj  tjjree  jk'ears;  rent  o^  t^e  prpxpi^ps  /ocgupied  by  him. 
A  copy  of  this  section  must  be  iudorjiett  upon  ea<'h  «opy,  of  a  pre* 
cepti  aerved  otlierwiao  than  persoAaUy  upon-  tlie  person  to  whom 
it  is  directed. 

L.  .1868,  .Ob.  628,  I  8  (7  fidqk  3{i<i) ;  fisia.l  &.  S.  748,  |  27  (1  Edm.  699). 

I  2242.  When  pr^<*ept  to  be  served  on  landlord  of  bawdy- 
house,  etc. 

Where  t^le  case  is  U-ithin  section  223T  of  this  act,  the  precept 
must  be  directed  to  and  sc?'rvc<d  upon  th6  oWner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  -cause  why  the  ti|;^nl  or  yocilpaut  shiould  joot  be  removed 
from  the  Effoperty. 

Parts  of  il  63  awa  6^';  li.  18CS,  ch.  704  (7  Eklm.  330). 

I  22MHk  Proof  of  sevvfoe  of  preeept. 

At  the  time  When  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  aiTi>eHrs,  make  due  proof  of  the 
TOTviee  thereof/ 'Showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  serTicowas  made  personally  upon  the  ad- 
veree  party,  or  by  affixing  n  copy  of  the  precept,  the  name  of 
the  per«6ii  1f6  whom  a  copy  of  the  prec<»pt  was  delivered,  if  his 
name  -can  be  oscettained  with  n»flsonnble  diligence.  Where  serv- 
J   "  •     ■  •  551  , 
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ice  i8  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proved 
by  his  certificate,  stating  the  facts. 

Section  33,  R.  8.,  also  |  32,  am'd;  L.  1868.  ch.  828   (T  Edm.  33«). 

I  2244.  [Am'd,  1888.1     Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  aa 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis* 
trict  court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  cleric  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  couRtitutiug  a 
legal  or  equitable  defeiK^e,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.  1893,  ch.  706. 

I  284S.  Ismies  upon  forcible  emtry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.;  ii  6  and  11,  am*d. 

I  2246.  In  N.  Y.  district  court,  cause  may  be  transferred 
to  another  court  for  trial. 

In  a  district  court  of  the  city  of  New-York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion,  upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  i)arties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  was  situate  within  its  dis- 
trict. 

U   1877,  cb.  187,   |  2,  am*d. 

I  2247.  [Am'd,  1881  and  1882.]     Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  ht*  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  coa- 
■table  or  marshal  of  the  city  or  town,  commanding  him  to  sun* 
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ZDon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  sucn  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 
R.  S.  f  34. 

I  2KM8.  Adionrnment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  aflSdavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  isBue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.  8.,  i  41. 

i  2249.  Final  order  apon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  11  93,  39  and  91.     See  L.  1849,  cb.  193  (2  Edm.  533). 

I  2260.  [Am'df  1882.]  Amottnt  of  costs  |  how  eollected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
ut  the  rate  allowed  by  law  in  an  action  in  a  ju8tice*s  court, 
and  are  limited  in  like  manner;  unless  the  application  i«  founded 
upou  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  pea:<*e.  In  every  other  cAte  an  execntfon  may  be 
Issued  to  collect  the  costs  awarded  thereby  as  If  the  linn  I 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  offlror. 

U.,  f  I  12,  IS,  22  and  part  of  $  51,  atnM  and  consoUditcd.  Am*d  L.  1882. 
oh.  399. 

I  2251.  tAm*d,  1S82.]    Warrant  to  dlvpoMeaii  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  liaud,  di- 
reeled  to  the  sheriff  of  the  coujuty,  or  to  any  constable  or  niarshiil 
of  the  city  or  town,  in  which  the  prot>erty,  or  a  portiun  thereof, 
is  situated,  or  if  it  i.s  nut  situated  in  u  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property^  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  fnli  possession  thereof. 

Id.,  fi§  13,  33  and  30.  Se<>  U  1857,  ch.  684;  alao,  ||  58,  5d,  08,  &4.  and 
L.  1868,  ch.   764    (7  Edm.   335). 

S  2252.  ESxecntlon  of  mrarrant. 

The   officer,  to    whom  the    warrant  is   directed  and   delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
H.  S..  I  40. 

I  22S3»  When  warrant  ean^elii  Ieaa*i  ^xoe^tlon. 

The  issuing  of  a  warrant  for  the  removal  of  a  teniint  from 
demised  premises,  cancels  ttfe  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  p(»rsoti  removed  held  th(^m;  and 
annuls  accordingly  the  relation  oflan\31ord  finif 'tenant,  exoept 
that  it  does  not  prevent  a  landlord  from  recovering,"  hy  action, 
any  sum  of  money.  Which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  rts  rent  for  the 
premises:  or  the  reasonable  valtte  of  the  u:<e  and  occupation 
thereof,  to  the  time  when  th(*  warrant  was  issued,  'for  any  period 
of  time,  with  rt»spect  to  which  the'  agreemettt  does  not  make 
any  special  pmvision  for  payment  of  rent. 

Id.,  I  43,  also,  I  60;  L.  1868,  di.  764  (T  TAm.  $36). 

• 

S  2254.  lAm*d,  1MMI<J    Wavrant;  when  and  hcrw  iitared. 

The  party,  against  whom  a  flnal  order  Is  noade,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  .collect  tUe  cost,8,  as,  follows:. 

1.  Where  the  final  order  Vsta'bVisbes  tTiaf  a  lessee  or  tenant 
holds  ovt'r,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  a,<s<'ssnieiitji,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  t Hereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  i»etitioner,  in  stub  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  nssessmentf<,  and  Interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  isstie,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  (tf  the  payment, 

2.  Where  the  final  order  estaMislies  that  a  lcss«»e  or  tenant  has 
talicu  the  benetit  of  an  insolvent  net,  or  has  been  adjudicated  » 
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bankrupt,  he  may  effect  a  iitfty  by  imyiiiff  the  voets  of  the  upecial 
proceeding,  and  by  delivering  to  the  judice  or  justice,  or  the  dork 
of  the  court,  his  undortakiiiiBr  to  the  petitioner,  in  8uch  a  sum 
ond  with  such  sureties  as  ti^  judge  or  justice  approves,  to  the 
effect*  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  dtie. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  eontinupH  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property.  Be 
may  effect  a  stay,  by  paying  the  ^nsts  of  th«  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  courts 
an  affidavit,  that  he  claims  the  possesidon  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  an  guardian 
or  trustee  for  another;  together  with  his  undertnkiug  to  the  peti- 
tioner, in  such'  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  auy  coHts  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  pn)perty,  brought  aguinnt  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  will  not 
commit  any  waste  .upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

R.  8.,  i  44,  MU'a  by  L.  1857,  cb.  «84 ;  and  f  |  45  aiMl  46, 

I  2260.  Undevtaklngri  how  dinposed  Of. 

Where  an  undertaking  is  given,  in  a  cnne  specified  in  sub- 
division first  of  the  last  Section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  oi-der  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  mnnt  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  2256.  Redemption  by  leasee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  ^)ayment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
issued;  the  les.seef  his  executor,  administrator,  or  assignee,  niiiy, 
at  auy  time  withm  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  aiisiguee,  or  if,  within  five  days  before  the  exi)iration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  Issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  niakiiig  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  Under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

L.  IS-iS,  ch.  240,  (  1   (4  Kdm.  GRl),  ain'd. 
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I  2257.  Id«^  by  creditor  of  leasee. 

In  a  case  spec/fied  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  coanty,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  tile  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notici*, 
st>ecifying  his  interest  and  the  sum  due  to  him;  describing  the 
I)reniises;  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
scribed  in  this  section.  If  a  redemption  is  not  nmde  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  i)ersou  so  tiling  a  notice,  or,  if  two 
or  more  persons  have  tiled  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
iSuuday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  tiled 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first  . 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  nut  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unless  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.   1842,  cb.  240.   |  1    (4  Edm.  4G1). 

f  2258.  The   last    t¥\-o   Hectlons   qaalllled. 

Where  a  redemption  is  matle.  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  iww  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
jH'titioner,  under  such  a  lease. 

I  22S0.  Order  to  be  made  thereupon |  llablllty^  of  person 
redeemlnflT. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
rtMlemption,  and  praying  for  an  order,  establishing  the  rights  and 
liabilities  of  the  partii's  upon  tin-  r('dcnii)tion.  Whereupon  tin* 
judge  or  justice  must  nmkc  an  order  requiring  the  other  party 
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to  the  rc<1cini/fioii  fci  show  catiso  boforr  him.  at  a  time  and  place 
therein  specitieil,  why  the  prayer  of  the  pi*titiuu  hUouIJ  uut  be 
granted.  The  order  to  show  cause  musit  be  made  returnable,  not 
leH^  than  two  nor  more  than  ten  days,  after  it  is  g^ranted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
tlie  return  thereof,  the  judge  or  justice  must  hear  the  aileKations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requireii.  The  costs  and  expenses  must  be  paid  by  the 
pethioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  iH»rson,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

I  22U0.  Appeal. 

An  ai>p(*al  may  l>e  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  ^ime,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  i>rescribed  in  the 
next  two  sections. 

Sabstltntod  for  |  47.  R.  S.,  am'd;  L.  1868,  ch.  828  (7  Edm.  357),  |  62; 
L.   1849,  cfa.   Its   (2  Bdm.  534). 

12281.   {Am'd,   tSO^,}   B«ect  of  appeal  limited  In  eertaln 


The  imning  or  execution  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  or  by  the  giTing  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  dirision  of  the  snpreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
ter*n  thereafter,  allows  it  to  be  taken. 

L.   1895,  ell.  946. 

I  2202.   [Am'd,  18»6.1  'Warrants;  how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delirery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant^s  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme^ court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub- 
sequent to  the  institution  of  the  special  proceedings. 

L.  1895,  ch.  946. 
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i  atUKl.  Appellate  court  may  award  resit tatloni  aetioB 
for  daiuuii'eN. 

If  tlii»  fiuul  ortli'i*  U  I't'vtTsed  unon  the  appeal,  the  appellate 
court  may  a\vnr»l  re»tituti«)ii  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  isMue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  hy  the  dispossession. 

SectloDB  48  and  -10.   R.   S. 

I  2204.  Avpllcatiou  of  thin  titles  effect  of  AaiiI  order. 

This  title  does  not  ioipair  the  rijfhts  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  tJiereiu  provided  for.  Where  a  special  stato* 
tory  provision  confers  a  ri^ht  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  tHe  summary  removal  gf  a  ix?r- 
son  in  possession  of  real  property,  the  proceedings  thereunder 
must  bo  taken  as  prescribed  In  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  ^o  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  I  50. 

S  2265.  How  proceed! nar>  nnder  thUi  title  to  he  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
i^roc«)eding9  tUereupiu)  before  the  tiiuftl  order,  and  if  tbe  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  isea- 
ing  or  execution  of  the  warrant  thereupon,  cannot  be  Mtayed  or 
suspended  by  any  court  or  judge,  except  ia  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  au  appeal, 
in  a  case  and  in  the*  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2,  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunctioi)  shall  not  be  granted  before  the 
final  order  in  the  special  priK-eeding,  except  in  a  case  where  au 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  a  case  wnere  an  injunction 
would  be  granted  to  stay  the  execution  of  the  final  judgment 
In  suci)  an  action,  and  up<»n  the  like  terms. 

R.   S.,    §  47. 
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TZTIiDIU. 

Proceedings  to  pniiiili  %  oontempfe  of  court,  other  tluui  a 

onmizial  contempt. 

■•e.  2266.  Cams  to  wMch  tlOa  tiUe  appllea. 

2267.  Wben  punnniQent  ttniy  be   summary. 

2268.  When  warrant  to  commit   may   iaane  wtthoat  Dotloe. 

2269.  Order  to  show  cause,  or  warrant  to  aitaclk  offender. 

2270.  Notice   to   delinquent   officer  to   Aow  «uu0e. 

2271.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  committed  before  a  refevM. 
2278.  Effect  of  order  to   show   cause,   and  ot  warrant. 
2274.  Cop7  affidavit,  etc..  to  be  served  with  warrant. 

'  tSTflk  lodBrsement  upon  warrant. 
2^6.  Warrant;  how  executed. 

2277.  Undertaking  to  procure  dlschatge. 

2278.  When   habeas    cdrpus    maj   tasue. 

2279.  Sheriff  to  file   undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;   upon  return   of  habeas   corpus. 
2288.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount    of    fine. 

2285.  Length    of    Imprisonment. 

2286.  When   court    may    release   offender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2288.  Undertaking;   when  prosecuted  by  person  aggriere^ 
2290.  Id.;  by  attorney -general,  etc. 
^       2291.  Sheriff  liable  for  taking  Inaufflclent  sureties. 
2292.  Pnnlahment    of   misconduct   at   trial    term. 

H  a2«e-2292.     [Repealed  by  L.  1909.  cb.  35.    See  Couaolidated 
I.u\V8,  tit.  Judiciary  Law,  §§  754-781. J 
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TITLE  IV. 
Proceedings  to  collect  a  fine. 

Sec.  2293.  Clerk   to  make  scbedale  of  floes  impoeed. 
XiM.  Warrant  to   be  Iseued  bj  blm. 
ZiOHi.  Id.;    wbeo  delinquent  resides  In  anotber  oooBty. 
^ISM.  Kxucotlon  of  warrant. 
22U7.  Uetum  tbereof. 
22Mi.  ProctHNllotfa  If  flne   not   collected. 
22UU.  Wbo  to  b«  Indaded  In  scbedule. 
2JUU.  Ltabllltj   of   aberlff. 
2aui.  Application  of    this  title. 

§§  220.'l-230i.       [Repealed   by    L.   19(X),    ch.   3.1.     8e«  Consoli 
dated  Laws.  tit.  Judiciary  Law,  ||  700-707. J 
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TITLS  V, 
ProcMdings  to  diioover  the  death  of  a  tenant  for 

Sec.  2802.  PctltloQ  for  production  of  teomot  for  life. 
2308.  CoDtenU   of   petition. 

2804.  Serylce  of  petition  and  notice. 

2805.  Proceeding*  upon   presentation  of  petltlon.- 

2306.  Service  of  order;   powers,    etc.,   of  referee. 

2307.  Hmbeas  corpus. 
230B.  Report  of  referee. 

2808.  DlsulflMl  of  petition  when  order  compiled  with. 
2810.  When  life-tenant  deemed  dead,  and  petitioner  let  Into 
2311.  Commission  to  be  Issued  If  life- tenant  Is  without  the  State. 
2312..  General  provlaloos  respecting  the  commission. 

2818.  Petitioner  to  give   notice  of  its  execution. 
2314.  Execution  thereof. 

2810.  Proceedings    on   return   of   commission. 

2816.  Costs. 

2817.  Property;  when  restored. 

2318.  Remedy  of  person  evicted  for  profits,  eto. 

2819.  Order  not  eoncIuslTe  In  ejectment. 

1  280a.  Petition  for  prodnctlon  of  tenant  for  life. 

A  penM>ii  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  hy  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  distriot, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  proper^  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Eerson,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  S.  848,   f  1  (2  Edm.  864). 

I  2808.  Contents  of  petlHon. 

The  petition  must  be  in  writing,  and  yerified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

!•  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  I  2  and  part  of  |  8. 

I  8804*  Serrlee  of  petition  nnd  notlee. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Bemalnder  of  |  8. 

I  2800.   Prooeedlnors   npon   prenentatlon   of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice. 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  advene 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof; 
to  prove  that  he  is  living. 

a.  a  848.  i  4. 

iii  2806.  Ser-vlce  of  order  |  power*,  etc.,  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produceil,  with  the  person  whose  death  is  in  ques- 
tion; or,  !f  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  be  is  living. 
Where  a  referee  is  appointed,  he  has  tbe  same  powers,  and  Is 
entitled  to  the  same  oompensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id..   S   5. 

i  3807.  Habe«.«  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  persiHi  required  to  be  produced  is  imprisoned  within  the  States 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  pioduction,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  puniahed,  as  whfire  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentior 
of  a  prisoner. 

Id..    S    7. 

I  8308.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  Is  dosed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
befbre  him,  as  being  the  person  whose  death  is  in  Question.  He 
must  append-  thereto,  in  the  form  of  depositions,  tne  proofs.  If 
any,  resiecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whetlier  the  Mtter  person  Is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  qoestiona  opn* 
trovertod  before  him. 

Id.,  t  8. 

I  2800.  DlamliiBal  of  petition  w^em  or4er  cookplieA  'vrltlk 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee**  . 
report,  a^d  the  proofs  thereto  appended;  or,  wliere  a  referee  la 
not  appointed,  upon  the  allegations  and -proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 
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for  life,  or  to  prove  his  exlstonco,  has  fnlly  complied  with  the 
order,  the  court  must  malse  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings, 

2  B.  S.  S43,  I  9. 

I  aSlO.  fVliem  ltfe*teiittiit  AeemeA  dead,  and  p«tltloncw 
let  Into   poiiiie««lon. 

If  it  appears,  from  the  referee's  report,  or  upoa  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id.,  9  10. 

I  2811.  Gommliislon  to  be  Uaived  If  Itfe-tenant  !«  Tvitlioiit 
the  State. 

If  before  or  at  the  time  of  the  .presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and*  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  aflfidavlt,  that  the  person,  whoso  death  Was  in  questioh, 
IB,  or  lately  was,  at  a  place  certain,  without  the  State,  the  ooart 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  oom* 
mission,  directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  apon  a 
sobsequent  application  for  the  commission  fOr  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,-  as  the  parties 
produce.  The  order  mast  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commissioii;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  tbe  ordev, 
and  diligently  procures  it  to  be  execated  and  returned,  at  his 
own  expense. 

M..  I  11. 

I  2818.  General  provisions  respeetfnir  'the  ooiiittiliiiiloB» 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commissioTi, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other* 
wise  specially  prescribed  in  this  title. 

S  2318.  Petitioner  to  grl^e  notice  of  Its  execution. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purpopo  of  exe- 
cuting the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  exocittcd,  is 
wfthin  the  united  States,  or  the  dominion  of  Canada,  he  must 
gfve  at  least  two  months*  notice. 
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2.  It  it  is  within  eltlier  of  the  West  India  islands,  he  must 
giTe  at  least  three  months'  notice. 

8.  In  every  other  case,  he  must  give  nt  least  four  months'  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serying  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor> 
ney,  in  an  action  in  the  supreme  court. 

2   B.    S.   843,    i    12. 

I  2814.  Execvtlon  thereof. 

The  commissioner  or  commissioners  possess  the  snroe  oowera, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  uroof 
of  his  existence;  except  that  tbcy  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  being  the  i»er8oa  whuHC  death  is  in 
questiou.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity^  of  a  person  so  p!M)duced,  must  be  taken, 
unless  otherwise  soecinlly  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  talking  the  det)osition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  uot  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  i  18. 

I  8315.  ProceedlaiTJi  on  return  of  oommlssloa. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
name  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

Sobctltnt«d  for  {|  18,   14,   16  mod  16. 

I  S816.  Oo«U. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
BVLTDLf  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is' not  soecially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,  §  18. 

§  2817.  Property  I  when  restored. 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  deod  is  living.  The  proceedinss 
upon  such  an  application  are  the  same,  as  prescribed  In  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id.,  9   19. 

I  2818.  Remedy  of  person  evleted  for  profits,  ete. 

A  person  evicted,  as  prescribed  In  this  title,  may,  if  the  pre- 
sumption, upon  which  he  la  evicted,  is  erroneous,  maintain  an 
action  against  the  perMon  who  has  occupied  the  property,  or  h&i 
executor  or  administrator,  to  recover  the  rents  and  profits  of 
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* 

the  property,  dnring  the  occapation»  while  the  person,  upon  whoae 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  8.  848.  i  ao. 

i  2819.  Order  not  oonclnslTe  la  ejectment. 

A  6nal  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presumptive  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  'brought  as  prescribod  in  the  Inst 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  tbo 
prior  estate  depends. 

(»65 
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TITLE  IV. 
Froceedings  to  collect  a  fknm. 

Sec.  2293.  Clerk   to  make  ■cbedule  of  floes  imposed. 
:C9M.  Wttrrant  to  be  iMued  by  blm. 
22U3.  Id.;    when  deUnquent  resides  in  another  countj. 
2:!»Q.  Kxttcutioo  of  warrant. 
2:017.  Ketum  thereof. 
22118.  HrocveUlDiTB  If  floe   not   collected. 
22»U.  Who  to  be  included  In  scbedule. 
2iH)0.  Liability   of   aberiff. 
28U1.  Application   of    this  title. 

S§  2203-2301.      [Repealed   by   L.  1909,   oh.  35.     Se^  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §|  790-797.J 
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TITLB  V. 
pxoceedixigs  to  difloovsr  tho  death  of  a  tenant  tot  UHb. 

8ee.  2802.  Petition  for  prodaetloo  of  tenant  for  lite. 

2308.  Contents   of   petition. 

2804.  Service  of  petition  and  notice. 

2805.  Proceeding*  noon  preaentation  of  petltion.- 
2306.  Service  of  order;  powera,  etc.,  of  referee. 
2807.  Habeas  corpus. 

2308.  Report  of  referee. 

2800.  Dismtseal  of   petition  when  order  compiled  with. 

2810.  Wben  llfe-tenant  deemed  dead,  and  petitioner  let  into  poeaeHloB, 

2311.  CommiMlon  to  be  luued  If  life- tenant  la  withoat  the  State. 

2812..  General  provialona  respecting  the  commlsalon. 

2818.  Petitioner  to  glTe  notice  of  Ita  execution. 

2314.  Execution  thereof. 

2815.  Pioceedinga   on   return   of  commiasion. 

2816.  Casta. 

2817.  Propertj;  when  restored. 

2818.  Remedy  of  person  evicted  for  profits,  ete. 

2819.  Order  not  conelualve  In  ejectment. 

1  2802.  Petition  for  production  of  tenant  for  life. 

A  peraon  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  often^  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  distrio^ 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Eerson,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  8.  848,   I  1  (2  Edm.  854). 

i  2808.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  yerifled  by  the  affidayit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  ayerment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  I  2  and  part  of  {  8. 

I  2804.  Serriee  of  petition  and  notiee. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre* 
sented,  must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Bemalader  of  |  8. 

i   2806.   Proceedinirs   upon   prewentation  of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  adverse 
I>arty,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  ftdterse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  orove  that  he  is  living, 
a.  s.  a48.  i  4. 

i  2800.  Service  of  order)  po-vveniy  etc.>  of  referee. 

W^here  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  !f  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  is 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id.,   S   6. 

f  2307.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  States 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  muRt  be  served  and  executed, 
and  disobedience  thereto  may  be  puniahed,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  mto  the  cause  of  the  detentior 
of  a  prisoner. 

Id.,    f    7. 

I  8308.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  prodaced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append-  thereto,  in  the  form  of  depositions,  tne  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  Mtter  person  is  living.  He  mast 
also  state,  in  his  report,  his  conclusions  upon  tlie  qaestions  con* 
troverted  before  him. 

Id.,   I  8. 

I  2800.  Dtsittlssal  of  petition  wkea  or^er  eompUeA  ^prltM. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  apd  the  proofs  thereto  appended;  or,  wliere  a  referee  if 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  me   t^oant 

S02 


^ 


c.  17,t.5  OrSC'CVKRY  OF  u  -i^liVn 

for  life,  or  to  prove  his  existence,  has  fnlly  complied  witli  the 
order,  the  court  must  malte  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings, 

2  B.  S.  843.  i  0. 

I  8810.   "WlieB    life-teniaiit  de«meA  ^««Ay   aaA   petitioner* 
let  Into   pomieBMlon. 

If  it  appears,  from  the  referee*8  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
hiuL  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
oftne  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  airecting  that  the  petitioner  be  forthwith  let  Into 
Sossession  of  the  real  property,  as  if  that  person  was  actually 
ead. 
Id.,  {  10. 

I  2311.  Commission  to  be  tssoed  If  life-tenant  Is  'vHtboat 
the  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee^s 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and'  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  aflidavit,  that  the  person,  whose  death  was  in  quesnon, 
IB,  or  lately  was,  at  a  place  certain,  without  the  State,  the  conrt 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,- '  as  the  parties 
produce.  The  order  must  also  direct  that  the  proeeedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission:  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioaer 
takes  out  the  eommission  within  a  time  specified  in  tbe  ordev, 
and  diligeatlj  procures  it  to  be  executed  and  retnrned,  at  bia 
own  expense. 

Id.,  i  11. 

I  2812.  General  provisions  respeetfnflr  tlie  eoibmlNStOB* 

It  is  not  necessary,  unless  the  court  si)ecia!ly  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis' 
sion  must  be  executed  and  returned,  and  the  deposition  taken 
mast  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other* 
wise  specially  prescribed  In  this  title. 

9  2318.  Petitioner  to  grlT-e  notice  of  Its  exeentlon. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  tl^e  time  when,  and  the  place  where,  the  com-  - 
missioner  or  comrau^sioners  will  attend,  for  the  purpose  of  cxe- 
2ufhiK  the  commisidon,   as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  exoc::ted.  Is 
within  the  united  States,  or  the  dominion  of  Canada,  he  must 
pfve  at  least  two  months'  notice. 

568 


r 


II  2314-18  DEATH  OF  LIFE-TENANT.  c.  17,t  5 

2.  If  it  is  within  either  of  the  West  India  islands,  he  must 
giTe  at  least  three  months'  notice. 

3.  In  eyery  other  case,  he  must  give  nt  least  tour  months*  time. 
Notice  may  be  given,  as  required  by  this  section,  by  serving  it 

as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor- 
ney, in  an  action  in  the  supreme  court. 

2   B.    8.   843,    i    12. 

I  2814.  Execution  thereof. 

The  commissioner  or  commissioners  possess  the  same  oowere, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  nroof 
of  his  existence;  except  that  they  cannot  procciHl,  unless  a  person 
is  produced  before  them,  as  hiding  the  iiersoii  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  i)iN)duced,  must  be  taken, 
unless  otherwise  soecially  directed  by  tne  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  talking  the  de|)osition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  uot  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  f  18. 

I  2316.  Prooeedlnva  on  return  of  commisBton. 

Upon  the  retnru  of  the  commission,  the  proceedings  are  the 
qame  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
;2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

8nlMUtQt«d  tor  If  18.   14.   15  and  16. 

I  asie.  Goats. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  mast  be  fixed  by  the  court  at  a  gross 
$nm,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is' not  soecially  made  in  this  title  f6r  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,   9   18. 

I  2S17.  Property  I  'wkea  restored. 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presume^]  to  he  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  snmo.  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id.,  s  IS. 

I  231A.  Reaicdr  of  pemon  eTicted  for  proflts,  ete. 

A  person  evicted,  as  prosorib*^  In  this  title,  may,  if  the 
sumption,  upon  which  he  is  evicted,  is  erroneous,  maintain 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of 
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the  properly,  during  the  occnpation»  while  the  person,  upon  whoae 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  8.  848.  i  ao. 

I  2819.  Order  not  ooBclnslTe  in  ejeetment. 

A  6nal  order,  made  as  prescribed  in  this  title,  awarding  to  the 
I>etitioner  the  possession  of  real  property  is  presumptive  evidence 
only,  in  an  action  of  ejectment,  brought  ai^ainst  him  by  the 
person  evicted,  or  in  an  action  brought  as  prescribed  In  the  Inst 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  ttio 
prior  estate  depends. 
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TIXLB  VX. 

Proceedings  for  the  appointment  of  a  committee  of  the 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit- 
ual  drunkard;  general  powers  and  duties  of  the  committee. 

Sec.  2320.  Jurl8(li<rtloti;   coDcarrent  JariBdletioiD. 

2321.  Duty  of  court  bttvlufi;  JurlscUctioQ. 

2322.  Cuxumittee  may  be  appoioted. 

2323.  Ar.pllcutlou  fur  comiuittee;   by  whom   made. 

2323a.  Application   wheu    incompetent    person    ia   In   a   State   instltutton; 

petition,    by    whom    made;   conteuta    and    proceedings   upon   pre- 

aentation  thereof. 
2323b.  Goata  of  proceeding. 

2324.  Duty  of  certain   ollicera  to   apply. 

2:!2."».  Contents,   etc.,   of   ix'tition;    procopflinK.««  upon   presentation   thoreof. 
2:{2r>a.    Notice  to  bo   flletl,    r<M'<irde<l  and   1iidfXP<l. 
2320.   Wbrii    foreign   committee   may   be   apiJoInt^Hl. 

2327.  Order  for   commlsaion,   or   for  trial   by  Jury  in   court 

2328.  Contents  of  commission. 

2320.  Commissioners   to    Ito   swoi-n;    vacnnciea,    how    filled, 
2330.  Jury    to    l)e    procured.    Proceedings    thereupon. 
2:^31.  Proceedings  upon  the  hearing. 
2332.  Return    of    inquisition    and    commission. 
2:>33.  Kxpcnses  of   commission. 
2334.  Proceeding'*   uiwn   trial   by   Jury   in    court. 
2.5y>.  Sul»j<^ct    of   inquiry   in   cuBea   of   lunacy. 
23.'iG.  l'ro<-eeiiing8  upon   verdict,   or   return  of  commission. 
2336u.  Sections  of   this   title    not   appllcablr    when   application   Air  t&m- 
mittee  is  made  under  authority  rf   this  State. 

2337.  Security   to   be   given   by   committ..j. 

2338.  Compensation  of  committee. 

2339.  Committee  under  control  of  court;  limitation  of  powers. 

2340.  Committee   of  property   may   iT>aintaln   actions,   ate. 

2341.  Committee  of  projierty;   to  flle  inventory  and  account. 

2342.  Id. ;   may  be   compelled   to   file   the   same,   or   render  an  additional 

account,    etc. 

2343.  I^roperty.    wlien   to  be  restored. 
2.'M4.    Id.;    (linposltiou   in   cuHe  of  death. 

23i4n.  Court  may  compel   p(  rformauce  of  contract   made  by  incompetent 
perBon  in  certain  cases. 

§  2;t20.  [Ani'd.  1805.]  JnrlMdictlont  conenrrent  Jurln- 
diction. 

The  jurisdiction  of  tho  siii>roine  court  extends  to  the  custody 
of  the  person  and  the  ciire  of  the  property,  of  a  person  incompe- 
tent to  inanaK:e  himself  or  Ills  affairs,  in  coiiKequence  of  hinacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old  ujre 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supremo  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  *'an  alleged  incompetent  person;"  ancl 
after  th(^  appointment  of  a  committee  of  such  person,  in  all 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be   designated    "an   incompetent   person." 

I.    iso.*^.  ch.  nto. 

§   2:Ii:j.    Iliity    ot    court    liiivinKr    JiirtHdietioii. 

Tile  court  cxcrcisimr  jui"is(iiction  (jver  the.pr(»])erty  of  either  of 
the  incompeti-nt  |»ers4Mis.  spc<'iti<Ml  in  the  last  section,  must 
preserve  his  i)roperty  from  waste  or  destruction;  and,  out  of  the 
proceeds    thereof,    must    provide    for    the   payment  of   his   debts. 
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And  for  the  safe  keeping  and  maintenance,  and  the  education^ 
when  required,  of  the  incompetent  person  and  his  family. 

L.  18T4,  ch.  446.  part  of  «  1. 

f  2822.  Commilttee  may  be  apnofnted. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  indiyiduals,  in  the  discretion  of  the  court. 

§  2323.  [Ain*d,  1898.]  Application  for  committee;  by  ^liom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 
be  made  by  r)etition,  which  may  be  presented  by  any  person. 
Except  as  provided  in  the  next  section,  where  the  application 
is  made  to  the  supreme  court,  the  petition  must  be  presented 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  said  court  within  such  judicial  district  at  chambers,  whero 
the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  the  State,  or  the  place  of  his  residence  cannot  b« 
ascertained,  where  some  of  his  property  is  situated,  or  the  Stat4 
institution  is  situated  of  which  he  is  an  inmate. 

L.  1895.  ch.  824. 

;2323-a.[Added»  t»Mi;  am'd,  1807,  1004,  1012.)  Application 
^-hen  Incompetent  pernon  In  in  a  Htate  IniiVltntion;  petK 
tlon,  by  Inborn  made;  contentn  and  proceedlnira  npon  prcM* 
cntatlon  thereof. 

Where  an  incompetent  person  has  lK?en  committed  to  a  state 
iuHtitutiun  .  in  any  manner  provided  by  law,  and  ia  an  inmat»> 
thereof,  tlie  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  haviuK  special  jurisdiction  over  the  institution 
where  the  incompetent  person  ia  confined  or  the  snpei-intendeut 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  mu.st  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  boen 
legally  c<mimitted  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  such  person  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  nature,  extent  and  income  of 
his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incomp(»tent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  ineompet<»nt  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  i)etition  shall 
be  personally  given  to  such  person,  and  also  to  the  liusband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti* 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  officer 
in  charge  of  the  institution  in  which  such  person  is  an  inm<ite  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
fucts  required  to  be  stated  in  such  petition,  immediately^  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making  such  appointment. 

L.    1805.   ch.    824;   L.    1897,   ch.   149;   L.    1904.   ch.   609;   Lu    1912,   ch.   98,    ta 
effect  Sept.   1.   1912. 

g  2323  (b).  [Added,  189R.]     Costa  of  proeeedtngr. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-tnree  (a),  the  <'ourt  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1895,  ch.  824. 

g  2.32S4.  Duty-  of  certain  officers  to  apply. 

Where  the  ]ncomi)etent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  m  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  R.   S.  52.   53  SS  2-7   (2  Edm.   53). 

S  232S.  [Am'd,  1801.]    Contents,  etc.,  of  petition  |  proceed- 
ingrw  upon  preHCntatlon  tliereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  nccomi)anied  with 
proof,  by  athdavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
titionei",  or  can,  with  reasonable  diligence,  be  ascertained  by  him, 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to  w^hom,  and  its 
value'  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreetl  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dispen.sing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any,  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  sj^ecified 
in  the  last  section.  Where  notice  is  required,  it  may  be  given  in 
any  manner,  which  the  court  deems  proper;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

h.  1891,  cb.  263.  5«8 
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I  2326a.   [Added,  1913.]    Notice  to   be   filed,  recorded  and 
Indexed, 

In  all  proceedings  taken  under  this  title,  if  real  propertj-  or  any 
interest  therein  is  intended  to  be  affected,  the  petitioner  shall  file 
in  the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  afifected  thereby, 
and  which  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  in  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  construc- 
tive notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tnac  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  <(Xiiveyance  or  incum- 
brance prima  facie  void. 

Added  by  L.  1913»  ch.  60.     In  effect  Sept.  1.  1913. 

f  2326.  [Am'd,  1808.]  When  foreign  committee  may  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

L.    1808,  cb.   294.     In  effect  Sept.   1.   1898. 

i  2827.  [Am'd,  1806.]  Order  for  commission,  or  for  trial 
by  Jnrjr  In  courts. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exorcise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  i)erson  or  porsons  having  acquired 
from   the  alleged  incompetent  person,  real  or  personal  property 
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TSTLE  IV. 
Proceedings  to  collect  a  fijM. 

Sec.  2293.  Clerk   to  make  schedule  of  floee  imposed. 
22U4.  WurrtDt  to  be  iuued  bj  him. 
ZOA.  Id.;    when  dellnqueDt  reeldea  in  another  county. 
22i»0.  l::&ttCutlon  of  warrant. 
22U7.  Ketum  thereof. 
22U8.  Proc««dio^  if  lloe  not  collected. 
22IIU.  Who  tu  be  included  in  schedule. 
2J00.  Uabiiicy   of   aherlff. 
2»U1.  Application  of    thia  Utle. 

|§  220»-230i.       [Repealed   by    L.   1900,    eh.   3,1.     See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  H  79()-707.J 
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TITLB  V. 
Proceedings  to  dieoover  the  death  of  a  tenant  tot  UHb. 

See.  2302.  Petition  for  production  of  tenant  for  life. 
2308.  Contents   of   petition. 

2804.  Service  of  petition  and  notice. 

2805.  Proceeding*  upon  presentation  of  petltlon.- 
2306.  Service  of  order;  powers,  etc.,  of  referee. 
2807.  Habeas  corpus. 

2308.  Report  of  referee. 

2809.  Dismissal   of   petition  wben  order  complied  with. 

2310.  When  life-tenant  deemed  dead,  and  petitioner  let  Into  po— eislon. 

2311.  Commission  to  be  issued  if  life-tenant  la  without  the  State. 
2812.- General  proTisioos  respecting  the  commission. 

2818.  Petitioner  to  give  notice  of  Its  execution. 

2814.  Execution  thereof. 

2815.  Proceedings   on  return  of   commlasloo. 

2816.  Costs. 

2817.  Property;  when  restored. 

2818.  Remedy  of  person  evicted  for  pndts,  etc. 

2819.  Order  not  conclusive  in  ejectment. 

1  2802.  Petition  for  production  of  tennnt  for  life. 

A  peraon  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  often^  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Eerson,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  8.  848.   I  1  (2  Edm.  854). 

I  2808.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  yerifled  by  the  affidaTlt 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  oroperty,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  it 
founded. 

Id..  I  2  snd  part  of  {  8. 

I  2804.  Serriee  of  petition  nnd  notice. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre* 
sented,  must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

ftomsloder  of  |  8. 

I   280S.   Proceedinflrn   upon   prewentatlon   of  petlttim. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  advene 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  ftdterse  party,  at  a  time  and  place  therein  specified,  btfore 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereofi 
to  prove  that  he  is  living. 

U.  8.  843,  I  4. 

j)  2800.  SerT-tce  of  order |  po-vvera,  etc.,  of  referee. 

VV^here  an  order,  requiring  the  production  of  the  tenant  for  Ufe, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
malce  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  eerrice,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  la 
entitled  to  the  same  oompensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id..   S   5. 

f  2307.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  he  punished,  aa  where  a  writ  of 
babeoa  corpus  is  issued,  to  inquire  mto  the  cause  of  the  detentloi; 
of  a  prisoner. 

Id.,   f  7. 

I  8308.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  It 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  Question.  He 
must  append-  thereto,  in  the  form  of  depositions,  tne  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  Matter  person  Is  living.  He  mast 
also  state,  in  his  report,  his  conclusions  upon  the  qoestioDs  con- 
troverted before  him. 

Id.,  I  S. 

I  2309.  Dlamlaaal  of  petition  vrken  or^er  ciunplled  ^»rlt>u 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  ^d  the  proofs  thereto  appended;  or,  wliere  a  referee  is 
not  appointed,  upon  the  allegations  and -proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 
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for  life,  or  to  prove  his  existence,  has  fully  complied  witi  the 
order,  die  court  must  make  an  order  dismissing  the  petition,  an4 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedhigs. 

2  B.  S.  343,  §  0. 

g  2t810.  'Wlien  llfe-tenaiit  deemed  dead,  And  petitioners 
let  Into   pomieafllon. 

If  it  appears,  from  the  referee's  report*  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  airecting  that  the  petitioner  be  forthwith  let  Into 
Sossession  of  the  real  property,  as  if  that  person  was  actually 
ead. 

Id.,   {    10. 

I  2311.  Commission  to  be  Issoed  If  life-tenant  Is  'vHtboat 
tlie  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  quesHoh, 
18,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
snbsequent  application  for  the  commission  for  the  puxpoae  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  ae  the  f^ftKifes 
produce.  The  order  must  also  direct  that  the  proceedings  ut)on 
the  petition  be  stayed,  until  the  return  of  the  comnusston;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petiUoaAr 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligeiitly  procures  it  to  be  executed  and.  returned,  at  hia 
own  expense. 

Id.,  i  11. 

I  2812.  General  provisions  respeetlnir  'tlie  otfifainlNston* 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  Interrogatories  should  be  annexed  thereto.  The  commis- 
aion  must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other* 
wise  specially  prescribed  in  this  title. 

§  2313.  Petitioner  to  grlT-e  notice  of  Its  exeentlon. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com-  *' 
missioner  or  commissioners  will  attend,  for  the  purpose  of  cxe- 
cutfng  the  commission,   as  follows: 

1,  If  the  place,  where  the  commission  is  to  be  oxoci:ted.  Is 
within  the  United  States,  or  the  dominion  of  Canada,  he  murt 
gfve  at  least  two  months'  notice. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  must 
give  at  least  three  months'  notice. 

3.  In  every  other  caSe,  he  must  give  at  least  four  months*  time. 
Notice  may  be  given,  as  required  by  this  section,  by  serving  it 

as  prescribed  in  this  act  for  the  service  of  a  paper  ui>on  an  attor* 
ney,  in  an  action  in  the  supreme  court. 

2   R.    8.   343.    f    12. 

I  2814.  Bxecvtlon  thereof. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  they  cannot  proceed,  unleus  a  person 
is  produced  before  them,  as  being  the  person  whiise  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  piM)duced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  tui\ing  the  dei)osition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  f  13. 

i  2316.  Proceedinars  on  return  of  oonimlsslon. 

Upon  the  return  of  the  commission,  the  proceeding  are  the 
fjame  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

Sabstltated  for  SI  18.   14.   IS   and   16. 

I  3816.  Costa. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
lum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  soecially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,   S   18. 

i  2817.  Property!  vrlien  restored. 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedlnss 
upon  such  an  application  are  the  same,  as  prescribed  In  this  title* 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id..  {  19. 

I  8318.  Rented?'  of  person  evicted  for  profits,   etc. 

A  person  evicted,  as  prescribed  in  this  title,  may.  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  ot 
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* 

the  property,  during  the  occupation,  while  the  person,  upon  whoae 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  8.  848.   i  20. 

I  JKI19.  Order  not  conelnvlTe  in  ejectment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presumptivo  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  -brought  as  prescril>od  in  tlie  InRt 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  the 
prior  estate  depends. 
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Proceediiigrs  for  the  appointment  of  a  committee  of  the 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit- 
ual  drunkard;  general  powers  and  duties  of  the  committee. 

Sec.  2320.  JarlsdKrtlon;   concurrent  Jarladietlon. 

2321.  Duty  of  court  baTlug  Jurisdiction. 

2322.  Committee  may  be  api)oiDted. 

2323.  Application  fur  committee;   by  whom  made. 

2323a.  Application    wlien    iiicttmpetent   peraon    is   In   a   Slate  ioftltiitton; 

petition,    by   whom   mude;   cuntentft   and    proceedings  upon  pr«- 

dentation  thereof. 
2323b.  CiOBts  of  proceeding. 

2324.  Duty  of  certain  olUcers  to   apply. 

2:J2.'i.  Ctuitonts,   etc.,   of  petition ;    pn»roo(lIng«  upon  presentation  th(»reof. 
2:{2.'ia.    Notice  to  bo  Hhnl,   rofonlofl  and   lndi*xe<l. 
2;J2t»,  Whrn   fureiBU  committee   may   Ih'  appoiutiHl. 

2327.  Order  for  commission,   or   for  trial   by  Jury  in  coart 

2328.  Contents  of  commission. 

2329.  Commissioners    to    be   swora;    vacancies,    how   filled. 

2330.  Jury    to    be    procured.    Proceedings    thereupon. 

2331.  Proceedings  upon  the  hearing. 

2332.  Return    of    inquisition    and    commission. 
2^{33.  Kxi>eiisos  of  conniiiaRlon. 

2^134.  Proceedings   upon   trial  by  Jury   in    court. 
2.^^.  Subj«"c-t    of   inquiry    in  cuKea   of   lunacy. 
23.'i0.  I'roceeiiings  upon  vonlict,   or   return  of  commission. 
233Ga.  Sections  of  this  title   not   opplicablr    when   application  for  «MI< 
mittee  la  made  under  authority  ct  this  State. 

2337.  Security   to   be  given   by   committ.j. 

2338.  Compensation  of  committee. 

2339.  Committee   under  control  of  court;  limitation  of  poweitu 
2840.  Committee   of  property   may   rnaintain  actions,   etc. 

2341.  Ctinimlttee  of  pmitcrty;  to  fll«'  inventory  and  account. 

2342.  Id. ;   may  be   compelled   to  file  the   same,   or   render  an  additional 

account,   etc. 
2313.    l'r(»perly,    when   to  be  restored. 
2:M4.   1(1.:   disposition  in  case  uf  death. 

231  la.  Court   may  comiMM   performance  of  contract   made  by  incompetent 
person  in  certain  cases. 

§  2320.    [Am'd,     1805.]       JarlMdIction;     eoncnrrent     JnrlH- 
cliotlon. 

The  jurisdiction  of  the  supreme  eourt  extends  to  the  eustculy 
of  the  person  and  the  care  of  the  property,  of  a  person  ineouipe- 
tent  to  niana>;e  himself  or  his  affjiirs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old^  ape 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercisinp  it,  as  prescri!)ed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedinjrs  under 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  **  an  alleped  incompetent  person;"  and 
after  th(»  appointment  of  a  committee  of  such  person,  in  nil 
subsequent  ijroceedinirs  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile   shall   l>e   designated    "  an   incompetent   person." 

I.    isp.n,  ch.  JUrt. 

§   2:1:2 i.    Duty    of    roiirt    ]invlii>?    j iiriM«1i(*tlon. 

The  ronrt  exercising  jiiris(iiction  ovcm*  the  projierty  of  either  of 
the  inconiix'tiMit  persons,  sp<'citied  in  the  last  section,  must 
preserve  his  property  fn^u  waste  or  destruction:  and,  out  of  the 
proceeds    thereof,    must   provide    for   the   payment  of   his   debts. 
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and  for  the  safe  keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  peraon  and  his  family. 
L.  1874,  ch.  446,  part  of  |  1. 

I  2822.  Comvilttee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  some 
individual,  or  different  individuals,  in  the  discretion  of  the  court. 

i  2323.  [Am'd,  189S.1  Applt cation  tor  committee  |  by  vrltom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 

be   made  by  petition,   which  may  be  presented  by   any  porsim. 

Except  as  provided  in  the  next  section,  where  the  application 

is  made  to  the  supreme  court,  the  petition   must  be  presented 

at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 

of  said  court  within  such  judicial  district  at  chambers,   whcr« 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 

resident  of  the  State,  or  the  place  of  his  residence  cannot  b« 

ascertained,  where  some  of  his  property  is  situated,  or  the  Stat* 

institution  is  situated  of  which  he  is  an  inmate. 

L.  1896.  ch.  824. 

S2323-n.f  Added,  1895;  am'd,  1807,  1004,  1912^]  Application 
M-lien  Incompetent  pernon  In  In  a  Htate  lnii\ltntion;  petl<« 
tlon,  by  vrbom  made;  contentM  and  proceedln^B  upon  pre»« 
entatlon  thereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  ■  in  anjr  manner  provided  by  law,  and  is  an  inmato 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  contined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  lust  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  such  person  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  natnre,  extent  and  income  of 
his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supreme 
coiu-t  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  In  which  the  incompetent  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  i>etition  shall 
be  personally  given  to  such  person,  and  also  to  the  hnsband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  officer 
in  charge  of  the  institution  in  which  such  person  is  an  inmfite  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  hi  such  petition,  immediately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making  such  appointment. 

L.    1895,   ch.   824:   U    1897.   ch.    149;   L.    1904,   ch.   609;   L.    1912,   cb.   98,    la 
effect  Sept.   1.   1912. 

1  2323  (b).  [Added,  189S.]     Coatfl  of  proceedlnar. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1R95,  ch.  824. 

§  2324.  Dnty-  of  eertaln  offlcers  to  apply* 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  w'hich  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  R.   S.  62.   63  S§  2-7   (2  Edm.   63). 

ft  2325.  [Am'dy  1801. ]  Contents,  etc.,  of  petltloni  proceed* 
infca  upon  preHentatlon  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  aiHdavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertainc^d  by  hfm, 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to^  w^hom,  and  its 
value*  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any.  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.  Where  notice  is  required,  it  may  be  given  In 
any  manner,  which  the  court  deems  proper;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

L.  1S91,  ch.  203.  568 
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I  2325a.  [Added,  1913.]  Notice  to  be  filed,  recorded  and 
indexed. 

In  all  proceedings  taken  under  this  title,  if  real  propertj'  or  any 
interest  therein  is  intended  to  be  affected,  the  petitioner  shall  file 
in  the  cleric's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  afifected  thereby, 
and  which  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  m  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  construc- 
tire  notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  property  afifected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  some  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tnac  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  ti^uveyance  or  incum- 
brance prima  facie  void. 

Added  by  L.  1013,  ch.  60.     In  effect  Sept.  1,  1013. 

i  2326.  [Am'd,  1808.]  "Wlien  foreign  committee  may  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  whore  he  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
Bocuritjr  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

U   1808,  cb.   204.     Id  effect  Sept.   1.   1808. 

I  2827.  [Am'd,  1885.]  Order  for  commiMion,  or  for  trial 
toy  Jnry  in  conrtii. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  ft 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exorcise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
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during  the  time  of  such  alleged  incompetency,  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or 'Without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lieu  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
anu  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.    1895,    ch.   046. 

S  2328.  Contents  of  commission. 

The  commission  must  direct  the  commissioners  to  cause  the 
sherilf  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
Of  the  person  alleged  to  be  incompetent,  and  the  amount  of  hia 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis* 
siou,  as  the  court  directs  to  be  inserted  therein. 

S  2320.  Commissioners  to  be  sivornj  vacanciesi  how  filled. 

Each  commissioner,  before  entering  upon  the  execution  of  hia 
duties,  must  subscribe  and  take,  before  one  of  the  olhcers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

f  2880.  [Am'd,  1896.]  Jury  to  be  procured;  proceedlncr* 
thereupon. 

The  commissionerp,  or  a  majority  of  them,  must  immediately 
iF.«ue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
ti;iiring  him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
c<mimis.sioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commis.sion.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  thmn,  must  determine  a  challenge  made  to  fi 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the-  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  i)laco  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  hia  at- 
tendance. Kut  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  pensons,  notified  by  the  sheriff, 
appear  and  an»  sworn. 

U    1895,   ch.    946. 
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i  2831.  ProceedinGrs  upon   the  hearing. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majoritj-  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  •  the  hearing,  ajl  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Kither  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreetnent  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

i  2332.  Return    of   inqnialtion   and   commiiialon. 

The  inquisition  must  be  signed  by  the  jurors  coucarriug  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commiBsioners,  and  filed  with  the  cleric. 

I  2388*  Bxpcn«e«  of  oomminalon. 

Ttie  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  dircjcts.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 

S  2.334.  [Ani*d,  18t>6.]  Proceedlnflr*  upon  trial  l»r  Jury  in 
DOnrt. 

Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  tlie  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plamb%  the  questions  of  fact  to  be  tried;  which  may  he  settled 
as  where  an  order  for  a  similar  trial  is  made  .in  an  action.  The 
court  may,  in  tliat  or  in  a  subsequent  order,  direct  that  notice 
of  tiie  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  bo  reviewed  in  the  same  man- 
ner, with  lilce  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
OP  otherwise,  as  it  thiulcs  proper,  with  respect  to  any  matter, 
Dot  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitiouer. 

L.   1805.   ch.   040. 

S  2^36.  [Am'd,  1805.]  Subject  of  inqnlry  in  enaem  ot 
iuuacy. 

Where  the  petition  alleges,  that  the  peraon,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
p(  teucy,  upon  the  execution  of  a  c<)nimission,  or  th(»  trial  at  a 
trial  term,  a.«i  prescribod  in  this  title,  must  be  coufiucMl  to  the 
question,  whether  he  is  ho  incompetent,  at  the  time  of  the  in- 
quiry; and  testimony,  respecting  any  thinj^  said  or  done  by  him, 
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or  his  (It^meanor  or  state  of  mind,  more  than  two  jears  before 
the  hearing  or  trial,   shall   not  be  received  as  proof  of  lunacy, 
unless  the  court  otherwise  specially  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
L.   1874,   ch.  446,   f  2,  am'd;   L.   1895,   ch.  040. 

I  2330.  Proceedlnars  upon  verdict,  or  return  of  eominl«« 
■ton. 

Upon  the  return  "of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  m^cessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  may,  in  its  discretion,  divect  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments,  to   the  attorney  for  any   adverse  party. 

i  2330  (a).  [Added,  18»S.1  Sections  of  this  title  not  ap- 
plicable when  application  for  coium^lttee  Is  made  nnder 
authority  of  this  state. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.    1805,   ch.   824. 
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to  he  given  by  the  guardian  of  the  person  or  of  the  property  of 
an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  com- 
mittee of  the  person  or  of  the  property,  appointed  as  prescril)ed 
in  this  article.  A  committee  of  the  property  cannot  enter  -upon 
the  execution  of  his  duties,  until  security  is  given,  as  prt^scribed 
by  the  court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties,  until  security  is  given,  if  required  by 
the  court. 

L.    1SS7,    ch.    081.      S<"»e    H    2829-2831,    post. 

S  23:t8.    [Am*d»   1895.]      Compeniiatlon    of   committee.     , 

A  committee  of  the  property  is  entitled  to  the  same  compensa- 
tion as  an  executor  or  a<lministr:itor.  But  in  a  sijecial  case, 
where  his  services  exceed  those  of  an  executor  or  adminis- 
trator, thv?  supreme  court  or  a  county  court  within  the  county 
may  allow  him  §uch  an  additional  compensation  for  such  addi- 
tional services,  as  it  deems  just.     The  c(mipensation  of  a  com* 
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mittee  of  the  X)er8oa  oiiist  be  fixed  by  the  court,  and  paid  by 
the  coniniittee  of  the  property,  if  any,  out  of  the  funds  in  his 
bands.  The  ndditinnnl  compensation  authorized  bv  this  section 
may  be  allowed  to  the  committee  upon  any  judicial  settlement 
made  by  him,  and  shall  be  for  such  additional  services  up  to  and 
inchidinjr  such  settlement. 

See  L.   1890,  cb.   010;   L.   1893.  cli.   097;  L.   1895.  ch.  946. 


i  23S8.  Conunlttee  «ndov  control  of  oo«Tt|  limitation  of 
po^-ers. 

A  committee,  either  of  the  person  or  of  the  property,  \n  snb- 
joct  to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  re^idguation 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken 
for  tliat  pnrpo5$e,  as  prescribed  in  title  seventh  of  this  chapter. 

I  2340.  Committee  of  property  mar  maintain  aetionsy  «te« 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  adding  his  official  title, 
any  action  or  special  proceeding,  which  the  person,  witn  respect 
to  whom  he  is  appointtnl,  might  have  maintained,  if  the  ap- 
pointment liad  not  been. made. 

Part  of  i. 6  of  act  of  1874,  am*d.  See  antc^,  I  429;  I  426,  aubd.  t; 
II  427-8,   1765. 

I  2:;41.  [Am'd,  1804,  lOOO.]  Committee  of  property!  to 
Hie  Inventory  and  account. 

The  provisions  of  article  two  of  title  seven  of  chapter  eigh- 
te<>u  of  this  act,  requiring  the  general  guardian  of  an  infant's 
property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  lu  each  year  an  inventory,  account  and  affidavit,  and 
prescribing  the  form  of  the  pai)ers  so  to  be  filed,  apply  to  a  com- 
mittee of  the  property  appoiute<l,  as  prescribed  in  this  title.  For 
the  purpose  of  making  that  application  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  clerk's  office  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  l>een  committed  to  a  state  institution,  and  is  an 
inmate  thereof,  a  duplicate  of  such  inventory,  account,  and  affi- 
davit, shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  offlwr  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  services  of  an  incompe- 
tent person;  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  earned  by  or  received  on 
behalf  of  such  incompetent  person,  the  committee  must  account 
for  any  moneys  so  earned  or  derived  from  such  services,  the 
game  as  for  other  property  or  assets  of  the  incompetent  person. 

lu  1894,  ch.  51:   L.   190G.  cti.   IHl.      In  effect  Sept   1,   1906. 
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i  aSlAli,    [Ani*d,    1S05^   1SUO,    1»14.J      Id.;   may    be   compelled 
to  ille  the  Mame,  or   render  nn  additional   aceonnt,  etc 

In  tho  month  of  February  of  each  year,  the  presidium  judge  of 
the  court,  by  which  the  committee  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  1/ilge 
of  the  county  where  the  order  appointing  him  is  entered,  must 
examine,  or  cause  to  be  examined  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
property,  since  the  first  day  of  February  of  the  prec^edinf?  year. 
If  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annnal  inven- 
tory or  accounting,  or  tho  affidavit  relaling  thereto,  as  prescribed 
in  the  last  section;  or  if  the  judge  is  of  the  opinion  that  the 
interest  of  the  person,  with  respect  to  whom  the  committee  was 
appointed,  requires  that  he  should  enter  a  more  full  or  satis- 
factory inventory  or  account,  the  judge  must  make  an  order  re- 
Suiring  the  committee-  to  supply  the  deficiency,  and  also,  in  his 
iscretion,  personally  to  pay  the  expense  of  serving  the  order 
upon  him.  An  order  so  made  may  be  entered  and  enforced,  and 
the  failure  to  (»hey  it  may  l)e  punished,  as  if  it  were  made  i)y  the 
court.  Whore  the  committee  fails  to  comi)ly  wilh  the  order, 
wkUia  thn»e  months  after  it  is  mode,  or.  where  the  judge  has 
reason  to  believe  that  sufiicieut  cause  exists  for  the  removal  of 
the  committee,  the  judge  may,  in  his  discretion,  appoint  a  fit  per- 
son special  guardian  of  the  incompetent  person  with  respect  to 
whom  the  committee  was  appointee',  for  the  purpose  of  filing  a 
petition  in  his  behalf  for  tho  removal  of  the  committee  and 
prosecuting  the  n(»cossary  proceedings  for  that  purpose.  The 
committee  may  be  compelled  in  the  discretion  or  the  court,  to 
jjay  personally  the  costs  of  the  proceedings  so  instituted.  Where 
the  examination  of  the  accounts  and  inventories  of  committees 
of  incompetent  persons  provided  for  herein  is  made  pursuant  to 
the  order  or  dir*^ction  of  n  county  iudgo.  tho  expense  of  such 
examination  as  allowed  by  the  county  judge  directing  the  exanii^ 
nation  shuU  be  payable  by  the  county  iroasnrer  of  the  county 
out  of  any  court  funds  in  his  hands  upon  tho  order  of  the  county 
jndge  directing  such  examination.  The  committee  of  tho  prop- 
erty of  an  incompetent  person  appointed  as  prescribed  in  this 
title,  may  at  any  time  in  the  discretion  of  the  court  making  such 
appointment,  render  to  such  court  an  intermediate  judicial  ac- 
count of  all  his  proceedings  affecting  the  property  of  the  incompe- 
tent person  to  thi'  date  of  the  tiling  thereof;  and  said  account 
shall  be  then  judicially  adjusted,  dotorniined  and  filed;  and  the 
same  shall  be  in  all  respects  a  final  judicial  account  of  the  pro- 
ceedings of  said  committee  affecting  said  property  to  that  time. 
Notice  of  the  application  for  such  intermediate  accounting  shall 
be  given  in  the  manner  in  which  and  to  the  persons  to  whom 
notice  uf  application  for  the  appointment  of  a  comtnittee  of  the 
persuu  or  property  of  an  alleged  lunati'c,  idiot  or  habitual  drunk- 
ard is  required  to  be  given  by  title  six  of  chapter  seventeen  of 
the  code  of  civil  procedure.  The  court  shall  have  power  and  it 
shuU  be  its  duty  to  appoint  a  suitable  person  as  s))ecial  guard- 
ian of  the  incompetent  person  for  the  ])roloclion  of  his  rights  and 
inl(  n'sts  in  s:iid  pri>ceeding. 

L.   1H74.  eh.  440.  |  4.  aniM.     Soe  |  2844,  post;  oin'd  by  L.  18J>r>.  ch.   746. 
HUixTNtMHiix  Uiiieuaiiiciit   iu   ell.    tUC;    L.    1899,    vh.    3«fO,    aud    L.    1914,  oh.   :UI, 


In  t-nVct  Apr.   1.".   U»14. 
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g  2:t43.  Property,  '«Then  to  b«  revtored. 

Wliore  a  person,  with  respect  to  whom  a  committee  is  ap- 
luiMitid,  as  prescribed  in  this  title,  becomes  oompetont  to  mnnnjje 
himself  or  his  affuirK,  the  court  must  make  an  order  dinchargiiig 
tlio  i-ommittee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 
to  restore  to  him  the  property  remaining  in  the  committee's 
hands.     Thereupon  the  property  must  be  restored  accordingly. 

Id.,    I   2  8.aiu'U. 

I   2»44.    [AmM,   lOOA.]      Id.;   dUponltlon  In   oftiie  of  death. 

Where  a  person,  of  whose  property  a  committee  has  been  ap- 
pointed, as  prescribed  in  this  title,  dies  during  his  incompetency, 
the  po\Vcr  of  the  committee  ceases;  and  the  proi)erty  of  the 
ilecedent  must  be  administered  and  disposed  of.  as  if  a  commit- 
tee h«d  not  been  appointed.  The  committee  may.  in  such  case 
rendpr  to  the  court  by  which  he  was  appointed,  a  final  account 
uf  his  proceedings,  touching  the  property  trf  the  incompetent. 
Such  account  shall  contain  an  inventory  in  the  form  prescribed 
by  subdivision  one  of  section  twenty-eight  hundred  and  forty-two 
nt  this  act  and  a  full  and  true  account  in  form  of  debtor  and 
creditor  of  all  his  receipts  and  disbursements:  and  there  shall  be 
api)en(hMl  thereto  an  attldavit  of  the  committee  in  the  form  pre- 
sf-ribed  by  section  twenty-eight  hundred  and  forty^three  of  this 
act  and  there  shall  Ix*  filed  therewith  a  voucher  for  every  pay- 
ment exce})t  in  one  of  the  cases  specified  in  section  twenty-seven 
hundred  and  twenty-nine  of  this  act.  Notice  of  the  application 
for  settlement  of  such  account  shall  be  given  in  such  manner  as 
the  court  may  direct,  to  the  sureties  on  the  ofiicial  bond  of  the 
committee  or  the  legal  representatives  of  such  sureties,  and  to 
the  executor  or  administrator  of  the  dect'dent.  if  any;  and.  If 
there  be  no  executor  or  administrator,  to  the  decedent's  hnsband 
or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  persons 
shall  hare  died^  to  his  executor  or  administrator.  And  such  ac- 
count shall  be  judicially  settled,  adjusted  and  determined. 

1<L.   i  29  and  <  25,  am'U  by   L.    IbUo,  cU.    724    (6  Kdm.   381).      Am'd  by 
L.    1008,   ch.   271.     In  effect  Sept.   1»   1908. 

f  21<44n.  [Adfledy  IfNiO. ]  Court  may  compel  perfomanee 
of  contract  made  by  tncoinpetent  pemoii  in  c«vtalii  cacieii. 

The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specitie  performance  of  any  bargain,  contrnct  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  cjipable  to  coutract.  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  p(»rson  inherits  or  takes  as  deviaee  or 
otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  iK»rson  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  peti- 
tion of  said  committee,  appoiut  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  contract,  or  upon  the  fnltillinent  of 
the  contract  on  the  part  of  the  party  who  contracted  with  the 
person  represented  by  said  committee. 

Added  by  L.  1909,  eh.  6r>.  Dfrivaticn  —  U.  S..  pt.  2,  oh.  5.  Ut.  2,  |  22. 
an  Hiuf>nde<l  by  L.  ISSO,  ch.  42:i,  §  I.  S«'e  uotc  loa  uf  uutcH  of  Board  of 
Statutory   CoouolldatluD   at  end   of   cn<u>. 
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TITLE  VII. 

Proceediiijrs  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

Soc.    2345.  Action    to    compel    conveyance. 

2346.  Who  may  maintain  action. 

13i7.  Judgnieni;   effect   tliereoC. 

i348.  Application   to  dlsposQ  of  real  proiwrty  or  an  interest  therein. 

2349.  Id.;   by   wliom. 

'2350.  Contents    of   petition. 

2351.  Bond  of   committee   of   lunatic,    etc. 

2352.  Id. ;    of  ffuardlan   of  infant. 
:2353.  Bond ;    how   proHecute<l. 

2334.  Reference  to  inquire  Into  the  application. 

2355.  Final   ortler. 

2356.  Report  of  sale,  etc. 

2357.  Certain    aales,    etc.,    prohibited. 

2358.  Effect   of   conTeyance,    etc. 

2339.   ProceedH   of   uale    dct^mcfl    real   property. 

2360.  Infant  deemed,  a  word  of  court. 

2361.  Disposition   of   pnx'eeds ;   accounting. 

2362.  Particular  eKtatcK;    wtien    IncludiM]    In  sale. 

2363.  Id. ;   when  bolongrlug  to  infant,   etc. 

2364.  Debts  of  infant,   etc.,   to  be  paid   equally. 

i  2345.  Action  to  compel  conveyance. 

In  either  of  the  followiug  cases,  an  action  may  be  niaiutaiued 
H gainst  an  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property; 

1.  Where  the  infant  or  incompetent  person  is  seisccd  or  pos- 
sensed  of  the  real  property,  or  interest  in  real  property,  by  >vay 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  proi)Orty.  has  been  made;  but  a 
conveyance  thereof  cannot  be  made,  by  rea.son  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  8.  55,  ii  23.  22  (2  Edm.  66);  L.  1874,  ch.  446,  H  9.  23-21  (9  Edm.  931,  933),  am'd: 
L.  1875.  ch.  5/4.  §§  7  and  8;  2  R.  S.  194,  cii.  1.  {§  167, 160  (2  Kdm.  2)2). 

i  2346.  [Am'dt  1882,]  \%'ho  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  subdivision  .second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  .seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  or  by  an  hcMr  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  dt'scended,  or  was 
devi.sed.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person:  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
as  pre.scribed  by  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id.,  R.  S.,  and  laws  as  above. 

S    2347.   JndKment;    elf  eft   thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
unless  the  court,  after  hearing  the  parties,   is  satisfied  that  the 

870 


c.  17,  t.  7  OF  INFANTS,  LUNATICS,  ETC.  {  2848 

convejance  ought  to  be  made.  UpoD  rehdering  final  judgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conreyance,  or  to  do  any  otlier  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.  S.  194.  I  109,  and  2  B.  S.  66,  ch.  5,  {  19  (2  Cdm.  66). 

9  2348.  [Am*d,  1803,  1003,  1007.1  Application  to  dispose 
of  real  property   or  an  interest  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  in  being  or  of  a  persoa 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erly belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  ro-eutry  will  vest  ^ 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased,  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  it>03.]     Where  the  interest  of  the  infant  in  being  i 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter-  J 
est   of   an   incompetent  person   require   or   will   be   substantially  f 
promoted  by  such  disposition,  on  account  of  the  real  property  or  1 
term,  or  estate,  or  otlier  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,   or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
Incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  sections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred,  and  forty-six  of  this  act. 

4.  [Added,  10O7.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
vest  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  R.  S.  194.  193,  SS  167.  170.  175  (2  Edm.  202,  203);  2  R.  S.  63-56,  61  11.  16. 
19.  and  22  (2  Edm.  65  and  56);  L.  1804.  ch.  417,  fiS  1  and  6  (6  Edm.  201); 
L.  ISfiO,  ch.  «27  (7  Edm.  463);  L.  1870.  oh.  37  (7  Edm.  584);  also,  L.  1«74. 
ch.  446,  i  88,  and  Id.,  M  6,  9,  17  and  28  (9  Edm.  929,  933),  am'd;  Ii.  1876. 
ch.  674.  {  6.  and  L.  1876.  ch.  267,  $  2;  h.  isa'l.  oh.  639;  U  1903,  ch.  154. 
8m  L.  1903.  ch.  482.  Am'd  by  U  1907,  cb.  49.  In  effwt  April  3.  1907.  Se« 
Bulea  65-69. 
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I  2348.  iAvkdf  1905.1  Id.)  by  wlioai;  notice  when  Ineom- 
petent. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
seeliou,  must  be  made  by  the  petition  of  the  general  guardian, 

I  or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 

I  or  by  any  relative,  or  other  person,  in  behalf  of  either.  Nv'hcre 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  oi  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such    application    must   be   given   to    the   superintendent,    acting 

]    superintendent,  or  state  olDcer  having  special  jurisdiction  over  the 

institution  where  the  incompetent  person  is  coniiued. 

Id.,  Bw  S.,  ttDd  laws  ns  io  last  section:  L.  1905,  cb.  434.  In  effect  Sept.  1. 
Id05. 

S  2350.  [Am'd,  1803,  1»10.]      Contents  of  petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application:  nnd  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  (other  than  a  case 
where  the  api>licafion  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incomi)etent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
<'OtenantH,  or  for  the  dower  of  a  widow  therein,  |  it  raiist  also 
state  th<^  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  amount  of  the  income  of  the  infant  or  incompe- 
tent person;  the  disposition  which  has  been  made  of  his  per- 
sonal property,  and  an  account  of  the  de))tK  or  demands,  if  any, 
existing  against  his  estate.  In  the  case  above  specified^  where 
the  application  is  ma<le  for  the  sale  of  an  undivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
w^hich  a  sale  is  desired. 

L.  1«W3,  ch.  311.  Se«  Rule  5.5.  Am'd  by  L.  1910.  ch.  235.  In  effect  Sept. 
J.   1910. 

§  23ol.  [AmM,  1S0:I,  1003,  1007.]  Dond  of  committee  of 
Innnttc,  et  cetera. 

An  application  to  .sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  caimot  be  granted,  unless  a  committt»e  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  in  such  a  ftirm,  in  such  an  amount,  and 
with  such  sureties,  as  it  directs,  conditioned  for  the  faithful  dis- 
charge of  his  trust;  f<»r  the  paying  ovtr  and  investing  of,  and 
accounting  for,  all  moneys  received  by  him  in  the  special  proceed- 
ing, according  to  the  direction  of  any  court  having  authority  to 
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give  direc'tiaim  in  the  premises;  and  fur  iim  observance  of  ihe 
dircctictui  of  tUu  coart,  iu  I'elatiun  to  tiie  trust.  If  tlM  uppUcatiuii 
is  mude  by  any  otber  ptTson,  uu  order  must  be  made  thereupon, 
requirhig  the  coumiitt^e  to  show  causae  why  he  should  uut  lili- 
such  a  bon<I.  If,  after  hearing  the  committee,  the  court  is  <  t  the 
opinion,  that  there  is  a  probable  cause  for  granting  the  applioa- 
tiou,  it  nuiy  make  an  order,  requiring  the  committee  co  lile  surii  :i 
bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  ns 
directed  in  the  order,  it  may  af  point  a  suitable  person  to  bo  the 
special  .iuardian  of  th;  iuromptttnr  person,  with  respect  to  the 
proceedings;  who  must  thereupon  file  such  a  bond.  AVliere  ah  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  applica- 
tion must  be  made  by  the  husband  of  the  Itinatic,  idiot  or  haintn:il 
drunkard  and  may  be  made  before  or  after  a  committee  has 
been  appointed,  except  that  tipplication  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husband  and  the  wife  has  not  joined  in  the  conrey- 
ance  or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  mnde  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
L.  1808,  cli.  639;  L.  1003,  ch.  368;  L.  1907,  ch.  49.    In  effect  April  3,  1907. 

9  236a.    [Am'd,  1003,  lfM>7.]    III.)  of  grvardlaD  of  Infant. 

TTpon  an  application  to  sell,  mortgage  release  or  lease  real  , 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  si>echjl  gtihrdian  of  the 
infant  with  respe<'t  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
oOmpony  authorized  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  maj' 
be  appointed  such  special  guardian  and  in  such  case  the  court 
n\  the  order  of  appointment  may  dispense  with  the  giving  and  • 
filing  of  any  such  l)ond. 

ti.  1S93,  ch.  268;  L.   1907,  ch.  49.    In  effect  April  3,  1907.    Scfe  §  475. 

§  2363.  Bond;   Iioiv^   proiiecntcd. 

Fpon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

§  2364.  [Am*d,  1803.1    Reference  to  Inqnlre  Into  the  apl»ll- 
catlon. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessai'y,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  ments  of  the  applicntion.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition:  hear  the  allega- 
tions and  proofs  of  all   pers(ms  interested   in   the  property,   or 
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uAiorwise  iutiTested   in   the  application;   uud   report  bis  opiniou 
tiiereupou,  together  with  the  testimony,  with  all  convenient  speed. 
lu  1S93.  ch.  26S.    See  fiole  56. 

5  22356.   [Am'd,   1893,   1907.]    Final  order. 

Upon  the  tiling  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  th<^ 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pi^o- 
scribed  in  this  title,  or  by  the  committee  of  the  property  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

L.  1893.  cb.  630;  L.   1907.  ch.  49.  .In  effect  April  8,  1907. 

5  2360.   [Am'd,    1893.]    Report    of    sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  agreement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court, , he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey- 
ance in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.   1893.   ch.   639. 

§  23.'!(7.  Certain  sales,  etc.,  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

§  2368.   [Am*d,    1893,    1900,    1907.1     "Efi^et    of   conTeyance, 
etc. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  eithor  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pnrsuant  to  the  directions 
contained  in  a  judgment  rendered  against  him.  has  the  same 
validity  and  effect,  as  if  executed  by  the  person  in  whose  behalf 
it  was  execu.ted,  and  as  if  the  infant  was  of  full  age  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  manage  Uis  or  bei*  affairs.  Aud  the  same  Bhall  be  valid  and 
eHectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  sliall  be  a  valid  lien  and  charge 
upon  the  contingent  Interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  Inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
L.  1883,  eh.  639;  U  1006,  Ch.  127;  L.  1907,  ch.  49.    In  effect  April  8.  1907. 

I  2859.  (Am*cl,  1892,  1907.]    Proceeds  of  sale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibihty  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  In  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  an3-  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
mcompetency  is  removed.  The  proceeds  of  the  release-  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the  infant  was  seized  aud  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
es.sary  or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  anj  indebtedi-ess,  the  lemainder,  if  any  there 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  In  the  hands  of  a  trustee. 

L.  1892.  ch.  62.3;  L.  1907,  ch.  49.    la  effect  April  3,  1907. 

9  2300.  Infant  deemed  a  Trard  of  conrt. 

Prom  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  t\u 

fnfant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 

mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  reaJ 

property,    the   infant   is   considered    a    ward ,  of   the   court,   with 

respect  to   that  real   property  or  interest,   and  the  income  and 

procbcda  the:vof. 
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i  2361.   [Am*d»  1803,  1903,  1006,  1907.]    DiMpofiitlon  of  pro* 
ceedv;  accuanttoK. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
vestmout  of  any  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  which  is  not  needed  for  the  payment  of  debts  or 
the  safe  keeping,  of  the  immediate  maintenance  and  education,  of 
himself  or  his  family,  or  for  the  preservation  or  improvement  of 
his  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  aj  practiea])Ic,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  inlrusteil 
with  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
Is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  tlic  court  shall  make  an 
flrder  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  the  inehonte  right  of  dower  attached  to  be 
invested  by  the  special  guardian,  or  paid  into  the  court  to  be  held 
for  the  benefit  of  the  husband  during  his  life  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  m  double  the 
amount  of  surh  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  snoh 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  rigb^ 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  whioh  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
wife  has  not  joined  in  the  oonveynnro  or  otherwise  released  her 
inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration  for  the  release,  or  as  part  of  thie  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  into  the  court 
an  amount /to  be  fixed  by  the  court  as  equal  to  one-third  of  the 
fair  market  value  of  the  proi)rrty,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  makinpr 
surh  payment  during  the  life  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  vrife  during  her  life,  and  uj)on  her  death  to 
be  returned  to  the  person  making  such  paymont  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  lieu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  lea^Jt 
double  the  amount  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  such  penalty,  conditioned 
for  the  payment  as  the  court  shall  direct,  upon  the.  death  of  the 
husband  leaving  the  wife  surviving,  of  the  said  sura  so  fixed  as 
equal  to  on(»-third  of  the  fair  value  of  the  property,  to  be  held 
for  the  ]»rnefit  of  the  wife  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  executors. 
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administrators  or  asfugns.  In  case  by  any  contiugeacy,  infants 
XM)t  iu  being  may  thereafter  become  possessed  of  any  iuiereat  in 
said  premises  so  sold,  mortgaged  or  leased,  tbe  court,  iu  case  of 
a  sale,  shall  cause  the  procetnls  of  the  sale,  after  paying  the  coistii 
and  expenses  of  the  same,  to  be  placed  at  interest  for  iho  benellt; 
of  the  persons  who  are,  or  who  may  altimately  be  entitled  to  the 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  ad* 
Vance  of  said  contiugt'ni'y,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  in  such  penalty  as  the 
court  shall  direct,  with  two  or  more  suretit^s  npproved  by  the 
court,  and  conditioned  that  in  case  of  any  contingency  by  which 
any  infant  not  th<»n  in  being  shall  thereafter  become  entitle*!  to 
au^'  of  the  proceeds  of  the  sale,  that  suid  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  the 
money  so  paid  over  to  said  petitioner;  and  in  the?  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  the  same,  after 
paying  costs  and  expenses,  shall  be  paid  out  and  disbursed  under 
the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  upon  or"  other- 
wise enhancing  in  value  any  real  estate  so  mortgaged  as  afore- 
said. 

L.  1898.  ch.  639;  U  1908,  ch.  368;  U  1006,  cb.  127;  L.  1907,  cb.  49. 
In  effect  April  8.  1907. 

S  2S62«  Partiovlar  estate*)  wl&en  included  in  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in   real   property,   directed   to   be  sold,    is   subject,   absolutely   or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  <»r  estate,  may  manifest  in  writing 
his  consent,   either  to  receive,   from  the  proceeds  of  the  salo,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuitit»s,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  investe<l,  and  the 
interest  thereof  pnid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  as  justice  reciuires, 
until   the  determination  of  his  right  or  estate.     T'pon  filing  the 
consent  with  the  clerk,  the  final  order  may,  in  the  discn»tion  of 
the  court,  dirict  a  sale  of  the  entire  property,  *o  which  the  right 
or  estate  attache.s.    In  such  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  i^erson  so  coi;. 
senting;  and  the  final  order  must  either  direct  the  payment,  from 
the  procee<ls  of  the  sale,  of  the  gross  sum  so  ascertained  as  tin 
value,   or  the   investment  of   a   just  projmrtion   of  the  nnn-eeds 
and   the  payment   to  him   of  the   interest   thereof.     But   such   ? 
gross   sum   shall  not  be  paid,   nor   shall  such   an   investment   b< 
made,   until   an   effectual    release   of  the   right   or   estate   of   tht 
pei'Mcm   so  consenting,   executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  l>e  recorded  in  the  county,  has  been  tiled  with  the  clerk. 

2  R.  B.  196,  §5  181, 182  (2  Edm.  204);  L.  1864.  ch.  417  (6  Edm.  292.,  293);  L  1874.  eh. 
1-S6.  ii  13, 15, 16  (9  Edm.  932). 
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S  2363.  Id.  I  'When   belongrinflr  to   infant,  etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  In- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard* 
ian  or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  Fatisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and.  in  either  case,  to  be 
ascertained  as  prescril»ed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  ^ruardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate:  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto. 

8  2364*  Debts  of  infant,  eic.»  to  be  paid  eqaally. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
propertjr  or  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

a  B.  &  64,  i  10  (2  Edm.  06) ;  L.  1874,  ch.  446,  I  81  (0  Bda.  MS). 
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TITLE  Vin. 
Arbitrationa. 

* 

8«c.  2866.  Whan  rabmiMion  to  arbitration  cannot  be  made. 

3866.  Wbat  controvenlea  may   be   sabmltted,   and  bow. 

3867.  Appointment  of   additional   arbitrator,   or   umpire. 

3868.  Tim«  for  bearing;  adjournment,  etc. 
3868.  Arbitrators  to  be  ewom. 

2370.  Attendance  of  witneeaes,  etc. 

2871.  All  tbe  arbitrators  to  meet;  wbeo  majority  may  award.    FeWi 

2872.  Award;   to  be  autbenticated,    etc. 
2878.  Motion  to  confirm  award. 

2874.  Id.;  to  yaeate  award. 

2375.  Id.;  to  modify  or  correct  award. 

2876.  Motions ;  wben  to  be  made. 

2377.  Costs  on  yacatlng  award. 

2878.  Judgment  on  award;  wben  and  bow  entered.    Costs. 

2878.  Judgment-roll. 

2880.  Kffect  of  Judgment;  how  enforced. 

2881.  Appeal. 

2382.  Effect  of  party's  death,  lunacy,  etc.;  proceedings  thereopon. 
2888.  Bevocatlon  of  sabmlseton. 
3884.  Uabillty  of  party  who  roTokes. 
2886.  Limitation   of   recotery   againat  him. 
3886.  Application  of  this  title. 

S  2866.  Wben  aial^ntflfltoiK  to  krbltratlon  eanmot  bo  nuidOb 

A  snbmiBflion  of  a  controversy  to  arbitration  cannot  be  made, 
either  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
followinir  cases: 

1.  Where  one  of  the  parties  to  the  controyersy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reaaon  of  lonacj* 
idiocy,  or  habitual  druukeuness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  es- 
tate in  real  property,  in  fe«>  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  so  doing,  as  prescribed  in  subdivision  first  of  this  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  taken  only  in  be- 
half of,  the  person  so  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tennnts  in 
common;  or  of  a  controversy  respecting  the  boundaries  of  Iand0» 
or  the  admeasurement  of  dower. 

2  R.   8.  641,   §1  1   and   2  (2  Edm.   560). 

I  8866.  W^bat  oontroToraies  may  be  submitted,  tinil  bovr. 

Bzcept  as  otherwise  prescribed  in  the  last  section,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro* 
versy,  existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  nn  action.  They  mny,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  In  the  in- 
Btmment,  shall  be  rendered  upon  the  award,  mnde  pursuant  to 
the  submission.  If  the  supreme  co.irt  is  thus  specified,  the  sub- 
mission may  also  specify  tbe  county  in  which  the  judgment  shall 
be  entered.  If  it  doer  not,  the  judgment  may  be  entered  in  any 
oounty. 

M.,  part  of  I  1  and  {  8. 
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9  2367.  Appointment  of  additional  arbitrator,  or  liniplre. 

Where  a  aubmission  is  made  as  prescribed  In  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  un- 
less the  submission  expressly  so  provides.  Where'  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an.  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional. arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap^ 
pointment,  the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

S  2368.  Time  for  hearing;  adjonrnment*  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  ob  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  (  ?  either 
party,  for  good  cause  shown,  oif  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attoriieys. 

2  R.  B.  641.  §  8. 

S  2360.  Arbitratorn  to  be  aworn. 

Before  hearing  any  testimony,  nrbitrators  5»el(>c1<'d  either  as 
prescribed  in  this  title  or  otherwise  must  bo  sworn,  by  nn  officer 
designated  in  section  842  of  this  act,  faithfully  rtiid  fairly  to 
hear  and  examine  the  matters  in  controvorsy,  and  to  mnke  r 
just  award,  nocordinj?  to  the  best  of  their  underBtanrlins::  unlej-'B 
the  oath  13  wnfved,  by  the  written  consent  of  the  parties  to  the 
submission,  cr  their  attorneys. 

Id.,  f  4,  and  part  of  fi  5. 

S  2370.  Attendance  of  TvltneMseM,  etc. 

The  arbitrators,  selected  either  as  prescribed  in  Uus  title,  op 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  nil  the  proceodinifs 
before  them,  which  wre  eonforred,  by  the  nrovisions  of  title  secoud 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id.,  §  0,  and  part  of  |  5. 

S  2371.  All  the  arbltratom  to  meet;  frben  majorltr  maT 
aTrard.    Fees. 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet 
together,  and  hear  all  the  allegHtions  and  proofs  of  the  parties; 
but  an  award  by  r,  majority  of  them  is  valid,  unless  the  concur- 
rence of  all  Iz  expressly  required  in  the  submission.  IJnlefis  it  is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
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t^seeeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 

2  R.  S.  541,  f  7. 

$2872.  A'tvojpdi  to  be  aii<ltentleated,  etc. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writin/^;  and,  within  the  time  limited  in  the  Submis- 
sion, if  any,  subscribed  by  the  arbitrrtors  mnkingr  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  office  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorized  to  bo  en^ 
tered  upon  the  award,  or  delivered  to  one  of  the  parties*  or  his 
attorney. 

Id.,  S  8,  and  part  of  |  9. 

5  2373.  Motion  to  conllrin  a^fvarA. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  spiiciOed  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  tho  award  is  va<'al(*d,  modified  or  corrected,  as  proscribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
uiK)n  the  adverse  party,  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  n-ithin  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  rcmitlndor  of  }  0. 

S  2374.  Id.)  to  vacate  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  iiarty  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
hare  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  re(^uires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,   i  10,  and  part  of  (  13. 

• 

a  2375.  Id,;  to  modify  or  correct  a^vard. 

In  eithor  of  the  following  cases,  the  court,  specified  in  the  sub« 
mission,  must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thiugj  ut 
property,  referred  to  in  the  award. 
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2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  sub* 
mitted  to  them,  not  affecting  the  merits  of  the  decision  upon 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controTersy,  and  if  it  had  been  a 
referee's  report,  the  defect  could  haye  been  amended  or  disre- 
gariled  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  affeck 
the  intent  thereof,  and  promote  justice  between  the  parties. 
2  R.  S.  541,  IS  11  and  13. 

I  2370.  Motions  I  ^rheit  to  be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  paity  to  the  submission,  or  his  attor- 
ney, within  three  months  after  the  award  is  filed  or  Gelivered. 
ns  prescribed  by  law  for  service  of  i.atice  of  a  motion,  upon  nn 
ottornej'  in  an  action.  For  the  purposes  of  the  motion,  any  jud^p, 
who  might  make  an  order  to  stay  the  proceedings,  in  nn  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party 
to  enforce  the  aw.'ird. 

Id.,  S  12. 


I  2877.  Oostfl  OB  ▼aeatlnv  ■.vrard. 

Whci  J  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disl'irsements,  may  be  awarded  to  ':he  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  f  19,  am*d. 

I  2878.  Judgment  on  avrardi  vrhen  and  hovr  entered* 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  may  be  entered  in  conformity  there- 
with, as  upon  a  referee's  report  ih  an  action,  except  as  is  other- 
wise prescribed  in  tliis  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment 
Id.,  f  14,  am'd. 

(   2870.   Jndffment-roll. 

'  Immediately  after  entering  judgment,  the  clerk  must 'attach 
together  and  file  the  following  papers,  which  constitute  thc^ 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  If  any.  of  an 
additional  arbitrator,  or  umpire;  and  each  written  extension  of 
♦he  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  appll- 
cation  to  confirm,  modify,  or  correct  the  aw.nrd,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment 
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The  judgment  may  be  docketed,  as  if  it  was  renAered  in  an 
action. 
2  R.  B.  641,  I  16.  and  part  of  f  16,  am'd. 

I  3880.  Efleot  of  Ji&dsaaeBtf  kow  emforoed. 

The  judgment  so  entered  has  the  same  force  and  effect,  in 
&U  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  in  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  §16.    See  f  1270,  ante;  aUo,  H  1240  and  1241. 

S  ::881.  Appeal. 

^n  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  f^.r  as  they  tare  applicable. 

Id..  H  10,  17,  20  aod  SI,  am'd. 

9  2382.  ESfleot  of  party's  deatli,  lanac7»  etc.|  prooeedlnva 


The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed. or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  bis  executor  or 
admhiistrator,  or  a  temporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  hds  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Wheire  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  tho  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
ipodify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

S  2888.  ReTO€!ailon  of  ■ubmlssion. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  aeftl.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  is  a  sole  party  to  the  controYersy,  or  one  of  two  or 
Tiore  parties  on  the  same  side.  , 

^  R.  S.  541,  part  of  S  23. 

§^2SM4.  Llabllitr  Of  part^r  who  reirolces. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
proRciibed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may  mnlutaiu  nn  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  whu*h  action  the  plaintiff  may  recover  all  tlie 
costs  and  other  expenses,  and  all  the  damaffos,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  CMiductiB^  the 
proceedings  to  the  time  of  the  revocation.  Bither  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 
Id.,  part  of  tt  28  and  21. 

g  28M>.  lilmttatlon  of  recovery  aeralniit  him. 

1 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

id..f  as. 

S  SCaNtt.  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
as  proscribed  iu  this  title  or  otherwise,  or  upon  an  inj^tmment  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  ajiy  proceedings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  coliateral  thereto. 
Partorf»,Am'd. 
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TITLE  IX. 

Proceedings  to  foreclose  a  mortgrage  by  advertisement. 

[Btee  cb.  223,   h,   1900,  by  which  piircbaiM>r  In  eutltleU   to  certified  copies  ot 

at&davltH.] 

Sec.   2387.  When  mortgage  may  be  foreclosed. 

2388.  Notice   of  raile;    bow   glvea. 

2389.  Id. ;  bow  nervt'd. 

2390.  Duty  of  county  clerk. 
2301.  Contents  of  notice  of  sale. 

2392.  Sale;   bow   postponed. 

2393.  Id. ;    bow   conducted. 

2394.  Mortgagee   otc,   may  purchase. 

2395.  BfTect  of  sale. 

2896.  Affidavit  of  sale,   and  of  posting,   Rerrtng,   (*t<*..    notices. 

2397.  When  one  affidavit  sufflccj*;    printed  notice  to  be  uuu'Sed. 

2398.  AffldavitH  may  tie  filed  and  recurdt>d. 

2399.  Note  upun  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenstia  allowed. 

2403.  Taxation  thereof. 

2404.  Surplus  money   to  be   paid   Into  supreme   court. 

2405.  Claimant  of  surplai)  money   to  file  pi'tltiun. 

2406.  Application  for  surplus  money. 

2407.  Order  for  dlHtrlbutlon. 

2408.  Limitation  of  last  four  sectloiiM. 

2408a.  Delivery  of  certain  affldavitH  lo  pureha.^er. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

1  2887.   [Am'd,  1913.]    When  mortsave  may  be  foreclosed. 

A  mortgage  upon  real  property^  situated  within  the  State,  cou- 
taining  therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  iu  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  iu  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discoutinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partl>'  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

4.  The  first  notice  required  by  subdivision  one  of  the  next 
section  is  published  within  the  time  in  which  an  action  could 
be  maintained  to  foreclose  such  mortgage. 

2  B.  S.  545,  is  1  and  2  (2  Edm.  564).  Am'd,  U  1913.  ch.  4^.  In 
effect  Sept.  1,  1913. 

i  2388.  [Am'd,  1804,  1900,  1805.]  Notice  of  Kalef  bow 
irlTeji. 

Tlie  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  m  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specitied  in  the  notice: 

1.  A  copy  of  the  notice  mu.st  be  published,  at  lea.st  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
new.spaper  published  in  the  county  or  iu  a  municipal  corporation 
a  part  oX  which  is  wiihin  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

L.  1S94,  eta.  930. 

2.  [Ani'd,  1904.  ]  A  copy  of  the  notice  niu«t  be  fastened  up, 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
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place,  at  or  near  the  entrance  of  the  building,  where  the  county 
court  of  each  county,  wherein  the  property  to  be  sold  is  situ- 
ated, IS  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place^  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  Judicial  district  are  directed  by  law  to  be  held. 

L.    1904,   cb.   49.      In   effect   Sept.    1,    1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am»d,  lOOO,  1906.]  A  copy  of  the  notice  must  be  served,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
«ubsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an^  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 
quent to  the  mortisrage  by  virtue  of  a  judgment  or  decree  duly 
docketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
a  sent 

2  R.  S.  545.  I  S.  am*d;  L.  1842.  ch.  277,  I  6;  L.  1844.  cb.  846,  ff  1.  tnd 
L.  1857.  cb.  308.  f  1  (4  Bdm.  S34,  667);  L.  1900,  ch.  766;  U  190B,  ch. 
433.      In   effect  Sept.    1,    1905. 

f  2389.   [Am'd,    1887.]  Id.|   how   flerved. 

Servire  of  notice  of  the  sale,  as  prescribed  In  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin* 
istrator,  or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  deliverfng  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  Jeaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  !n  like  manner  without  the  State, 
at  least  twenty-eight  days  prior  to  the  day  of  sale. 

2.  Unon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  indoeed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  aerred,  at  bit 
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place  of  residence,  at  least  twenty-eight  days  before  tUe  day  of 
sale. 

Id..   S  3,  am'd',  h.  1867»  ch.   QRH, 

8  2390.  Dntr    of   eoantr   clerk. 

A  cijuiity  t'JtTiv,  to  whom  a  copy  of  a  notice  of  sale  is  deliv* 
ered,  as  prescribcul  In  huIkII vision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  l>ook  kept  in  his  office  for  that 
I)urpoHe:  must  make  and  sub.s('ril)e  a  minute,  at  the  bottom  of  the 
copy,  of  the  timo  when  he  received  and  affixed  it;  and  must  index 
the  notice  to  the"  name  of  the  mortgagor. 

2  R.   S.   545,   I  3  In  i>art,   as  am'd  by  L.    1857,  ch.   308,   f  1. 
§  2391.  Contents  of  notieo  of  sale. 

The  notice  of  sale  must  »pe<'ify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

8.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice:  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  tlie  amount  to  l>ecome  due  there- 
upon. 

4,  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  tfiat  r^ntained  in  the  mortgage. 

Id.,  i  4. 

%  SI30SS.  Sale)   how  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  Cftse,  fi 
notice  of  the  postponement  must  be  published,  as  soon  M  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,   i  5. 

§  230{t.   III.;    ho'vr    condneted. 

The  sale  nnist  be  at  pul>Iic  auction,  In  the  day-time,  on  a  dav 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  io  the  people  of  the  State,  the  sale 
may  be  made  at  the  (\ipitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  In  order  to  satisfy  the  amount  due 
at  the  time  of.  the  sfile,  and  the  costs  ai^l  expenses  allowed  by 
law.  But  where  two  or  more  buildinga  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,    i    6,    am'd. 

§  2394.  Morttstneeef    etc.,    inii>^   pnrcbnee. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purcnase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id.,  {  7. 

§  2395.  Effect  of  sale, 

A  sale,  made  and  conducted  as  prescrilied  in  this  title,  to  a 
purchaser  in  good  faith,  is  eiiuivalent  to  a  sale,  pursuant  to  mdg- 
ment  in  an  action  to  foreclose  the  mortgage,  ro  far  only  as  to  l>e 
an  entire  bar  of  all  claim  or  ecnilty  (^f  redow^tion,  upon,  or  with 
respect  to,  the  property  sold,  oi  each  of  the  following  persons: 
20  .  5»3 
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1.  The  mortgagor,  his  heir,  devisee,  exprutor  or  administrator. 

2.  Bach  person  claiming  under  any  of  them,  by  virtue  of  a 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

3.  Each  person  so  claiming,  whose  nssij^nment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  liook  for 
recording  the  same  in  the  county,  or  wliose  judgment  or  decree 
waa  not  duly  docketed  in  the  county  clerk's  oflice,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  nssiguee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  Kul»sequent  to  the  niortjrape,  attaching  to  the 
title  or  interest  of  any  jwrson,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortf  agor,  or  of  a  subsequent 
grantee,  upon  whom  notiee  of  tlie  sale  w  is  served  :  i  prescribed 
m  this  title,  where  the  lien  of  the  uiortKaKC  was  superior  t'^  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R.  S.  645,  9  8,  am'd;  L.  1842,  ch.  277,  and  L.  1844.  ch.  346,  8  4  (4  Bda. 
535,  668). 

I  2390.  [Am*d,  ]fK)S,  1012.]  Affidavit  of  Male,  and  of  poat- 
Ingr,  dervlniir.   et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  f«)r  each  distinct  parrel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  oiruM^r  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  jiaid,  and  the  sums  thereof 
must  be  made  by  the  person  wlio  ofiiciated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 

f)ublisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
ished,  or  by  his  foreman  or  prin<ii)al  clerk.  An  atHdavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  tlie  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it.  or  by  any 
person  who  saw  it  so  Mlllxed,  ai  li'.ist  ei.:,'liiy-fnur  days  before 
the  (lay  of  sale.  An  atrKhnit  of  the  nlhxiii;:  of  a  copy  of  tht» 
noti<'e  in  the  book,  kept  by  tlie  copjiiy  ch^rk,  may  be  made  by 
the  county  clerk,  or  by  :iny  person  wlio  s:iw  it  so  jjifixed.  at  lenst 
ei;;hty-four  <l;jys  befnre  the  day  of  sale.  An  affidavit  of  the 
service  «»f  a  copy  of  the  not  lei'  upon  the  niori.;raK'»i',  or  U])!)u  any 
other  person,  u|)on  whom  the  iiutiee  must  or  may  be  served,  may 
he  maile  by  the  imm-sou  who  made  the  service.  Where  two  or 
more  <listin<-t  ]»ar(<'ls  are  s<il<l  to  difTerent  jMirchasers,  separate 
athdavits  may  be  made  with  respe«-t  to  fach  par<*el,  or  one  set 
of  atlidavits  may  be  made  for  all  the  parcels. 

Id..  $  9.   and  amM  L.    lS4t.   eh.   :UC,:  L..    isni.   rh.   :i<»S.   rnn^olldated  and  ara'd. 
Am'd  by  L.   1!M)8.   ch.  2114;   L..    l'.»12.   rh.   ?,iZ    in    rn<,t    S.«pt.    1,    19T2. 

§  2:i9>7.  [AniM,  1SM2.1  AVhcn  one  afildavlt  itnfflceM  printed 
n«>tlce  to   be  annexed. 

The  matters  ref|Uin»d  to  be  <ontained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  seetinn,  may  be  contained  in  one 
affidavit,  where  the  same  pers«»n  deposes  with  respect  to  them. 
A  printed  co])y  <»f  the  noti<-(»  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  copy  of  t-ach  noti<e  or  postponement  must 
be  annexed  to  the  aflhlavit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  tlie  notice  suffices  for  two  or  more  afll- 
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davits  where  they  all  refer  to  it  and  are  annexed  to  each  othet 
and  gled  and  recorded  together. 
*  2  B.  S.  545,  part  of  S  9,  am'd. 

$  2308.  [Am*d,  1904.]  AflldavitM  may  be  filed  and  recorded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fnrt  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Whore  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  afiidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
h'  the  originals  were  duly  filed  and  recorded  therein. 

Id..  S  11.  am'd,  and  part  of  S  12;  L.  1004.  ch.  079.     In  effect  Sept.  1,  1904. 

§  2300.  fS€^te  upon  record  of  mortfcaHre. 

A  clerk  or  a  register,  who  records  any  afiidavits,  or  a  certified 
copy  IhertHif,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

Id.,  5  13. 

S  2400.  Deed  not  neceswary.     "W^lien  aflldavita  not  nece»» 
aaryi  but  pnrcliaMer  may  reqnlre  thent. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  cott* 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorizefl  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner,,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specifi(Hl  in  that  section,  with  resix^ct  to  the  property 
purchased  by  him,  art?  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  §  14,  am'd;  L.  1838,  ch.  266,   g  8.    See  §  2396,  ante. 

§  2401.  CoHtfs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
n€»xt  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitteid  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  rtniuiretl  to  be  affixed  upon  the  court-house,  as  pre- 
scribed in  this  title,  one  dollar. 

695 


r 


H  2402-^  FOBECLO»UBB.  C.  17, 1 9 

9*  For  sniMrititendiDK  the  sale,  and  attending  to  the  exccntlon 
of  the  necessary  papers,  ten  dollars, 

2  R.  S.  652,  §  4,  subd.  1  aud  2  and  part  of  90M.  3  (ft  TSAm.  (ffS),  and  L. 
1844,  cb.   346,   (  3   (4  Sdm.    668). 

$2402.  fixpeliMes  allOTred. 

The  sums  actually  paid  for  the  /olio wing  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  serrices,  are  allowed  in 
proceedings,  taken  fls  proscribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2300  of  this  act. 

3.  For  recording  the  ftfWdavits:  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  nnd  searches. 
Id.,  fitautlfidei'  of  §  4. 

ISMOB.  T«xAtlQa  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  m  the  pa^'ment 
thereof.  Each  provision  of  this  art,  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
*8Uch  a  taxation. 

Id.,  i  3,  am'd. 

§  2404.  fStirplus  moner  to  be  t»AlA  Into  supreme  coart. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  duo  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able In  the  county  where  the  sale  took  place. 

L.  IRrW.  Ob.  804.  «  1.  2  aud  4  (T  Edm.  86.3);  L.  1870,  ch.  TOO,  5  1  (t  Edm. 
770).     Srr-  H  743,   745,  ante.   gM  ilSO  Bttl*  W. 

|fl40R.  Claimitflit  of  surpliis  mone^  io  file  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  Ifi  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may.  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
pliice,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

la.,  putt  of  I  3,  ttm'd. 

fia400«  Application  for  surplns  moner* 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  snpreme  court,  at  a  term  held  within  the  judicial  district, 
embracing  the  county  when*  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  eaph  person,  upon  whom  a  notice  of 
sale  was  serred,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  recjuired  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs, 
li.  186B,  ch«  004,  part  of  |  3,  am'd, 

8  2407.  Order   for  dlHtribntlon. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee'*  report,  the 
court  maiPt  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  $  3,  am'd. 

9  2408.  IilniltatioB  of  lamt  four  aectloiiM* 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  i*eal  property,  of  which  a  decedent  died  seized, 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 
issne  them. 

L.   1867,  eb.  6ft8  (T  Edtn.   142):  L.  18T0.  oh.   170  (7  Kdm.  6e4),  and  L.  1871, 
eh.  834  (0  Edm.  210).    See,  also,  §  2798,  post. 

f  2408a.  [Added,  1900.]  Delivery  of  certain  affidnvltn 
\Q  yarcliaiier. 

Each  county  clerk  and  resrisfer  in  tbis  state,  in  wliosp  office, 
affidavits  in  foreclosure  of  mortsages  by  nclvertisriiicnt.  or  tlie 
vertified  copies  thereof,  have  been  or  shall  be  fikvl  and  recorded 
pursuant  to  the  provisions  of  tbis  tiJle  is  hereby  aulliori'/ed  to 
deliver  the  same  to  the  purchaser  of  tbe  inortKa^'cd  property  on 
the^  foreclosure  sale,  and  such  purchaser  shall  be  eiiliticd  to  such 
delivery. 

AiMod  by  L.  10^0^  ch.  Ori.  Derivation  —  L.  1900.  cli.  22:;.  S  1.  Sa' 
note  10  of  notpn  of  Hoard  (tf  Statufory  Consnlldntl'm   at  rtid  of  c<wl«v 

§  24(99,  rAm*d,  1S83.]  Application  of  tliln  title  to  mort- 
firaareii  of  tite  state. 

This^  title  does  not  -afTect  any  provision  of  Ijiw,  inconsistent 
therewith,  especially  rolatin.ir  to  tlie  foreclosure  of  n)ortgMges  to 
the  people  of  the  State,  or  to  tbe  commissioners  for  loaning  err* 
tain  moneys  of  the  United  States. 

■mUoO  16  uf  part  8,  cb.  8,   tit.   15,  R.  S.,  am'd, 
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TITLE  X.* 

Proceedings  to  change  the  name  of  an  individoal  or 

corporation. 

Bee.  2410.   Petition  by   Individual. 
24 i I.    Petition   by  coriMirntlon. 

2412.  Contents   of   petition. 

2413.  Notice   of   pre.sentatlon    of   petition. 

2414.  Order. 

2415.  Wlien   elianjpe   t)  take  cfTivt. 

2410.  Substitution   of  n<>w   name   i..   pending  action  or  proceeding. 

2417.  Reports    by   <'ler»kS   lo   state   offloera. 

2418.  [llepealed.J 

I  2410.   [Anrii,   1Kf>5.1      Petition   by   Inc11vt«1aa1. 

A  petition  for  loavo  to  assume  another  name  may  bo  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  in 
whicli  he  resides,  or,  if  he  resides  in  the  citj'  of  New  York, 
eiilier  to  the  sui)reme  court,  or  to  the  city  court  of  New  York. 
The  i»etition  of  an  infant  shall  ])e  made  by  his  general  guardian, 
or  by  the  iruardian  of  his  person,  or  by  his  next  friend. 

L.    1895,    ch.    94 G. 

f  2111.  [Repealed  ])y  L.  10<)9,  ch.  28.  See  Consolidated  Law^ 
tit.  General  Corporation  Law,  §  00.] 

S  2412.    rAm*fl,   im>f>.]      ContentK  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading?  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
resi<lence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Anu'n(h><l  by  L.  1009,  eh.  G.'S.  Also  partly  rei*eale<I  !)y  L.  1909,  cli.  2«. 
8eo  (Consolidated  Uiwk,  tit.  General  Torporation  I.aw.  |  Gl.  See  note  6S  of 
notes  of   Hoard  of  Statutory  Consolidation  at  end  of  eode. 

S  241.1.  rAiiiNl,  IWM,  1001,  1004,  lOOCJ,  lOOO.l  Notice  of 
preHcntntton   of  petition. 

It  the  petition  be  to  change  the  name  of  an*  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  prtsenti»tl  must  be  served 
upon  the  father,  or  if  ho  is  dead  or  cannrjt  be  found,  upon  the 
mother,  or  it  both  are  derd  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian*  of  the  person   of  the  infant,  in  lilw 

•  Wlu>h>    title   nmentled    1S93. 
698 


L 


c.  17,t.  10  CHANGE    OF    NAME.  §§2414-15 

manuer  as  a  notice  of  a  mot  ion  upon  an  attorue}*  iu  uu  action, 
uult'KS  it  uppeuTH  to  the  Kutisluctioii  uf  the  court  that  tlii.'  iufaut 
has  no  father  or  mother,  or  that  both  resitlo  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  iu  which  case  the  court  may  dispense  with 
notica  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1804,  cli.  204;  L.  1901.  ch.  .174;  L.  1904,  ch.  110;  L.  lOOfJ,  tb.  89. 
AiiM'ndtMl  by  *U  1909,  eh.  6."».  Also  partly  reiJonled  by  L.  1909.  oh.  2S. 
StH-'  ConsolUlatetl  T-aws.  tit.  GtMuTal  Coriwration  Law,  fi  62.  See  note  OS  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 


I  2414.    [Am*d,  1K95,  1!>01,  194)9.]      Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  l)y  the  atildavit  and  certiticate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  n-o  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  i)etiti(>n  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proiM)sed  on  a  day  specitied  therein,  not  li'ss  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  pai>ers  on  which  it  was  granted  to  b^'  Tiled 
within  ten  days  thereafter  in  the  clerk's  office  of  th(>  ejunty  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  eity  court  of  New  York  if  the  <n\.«.'r  b'. 
made  by  that  court.  Such  order  shall  also  direct  the  ,.l1  iica- 
tion,  within  ten  days  after  the  entry  thereof  of  a  co|:>  t!;creof 
in  a  dt*signated  newspaper,  in  the  county  in  which  the  n'dor  is 
directed  to  be  entered,  at  least  once. 

L.  1895.  oh.  940;  L.  1901,  ch.  S74.  Ain«^ndo<l  by  L.  1^09.  ch.  C.'.  'ifo 
partly  repealed  by  L.  1900,  chs.  10  and  28.  See  C.cw*  lid.-^itl  Lav.s.  Its. 
County  I^w,  S  101,  General  r<irporatlon  Law,  f  C.^.  oc«  te  OS  i  notes 
of   Board  of  Statutory  Con.solldation  at   end  of  code. 


S   241R.    [Am*il,   1N94,   1909.1      ^IVhen  elinr«-^      e>   t    lie   effect. 

If  the  order  shall  be  fully  conijilied  with,  jiiid  wthin  forty 
days  after  the  making  of  the  ordiT.  an  affidavit  of  the  publica- 
tion thereof  shall  be  fded  and  recorded  in  the  oIImo  in  which  the 
order  is  entered,  and  in  each  office  ?n  whi.h  ei-rtifud  copit's 
thereof  are  required  to  be  filed,  if  any.  thr  |it'(itiom»r  shall,  on 
and  aftfr  the  day  specified  for  th:»t  p!ir[»ose  in  the  order,  be 
known  by  the  name  which  is  therr'by  auTh  >rized  to  be  a.Ksumed, 
and  by  no  other  name. 

L.  1894.  ch.  204,  Anicndeil  bv  T..  lO'M).  c»i.  Or..  Also  rein'aled  by  L. 
1909,  ch.  28.  Se»  ConsoMdatcfl  Laws  tit  (Jcnrral  Corporntlon  Law,  §  04. 
See  note  68  of  notes  of  Board   of  Statii1<>.-y  •  oiisolldatUm  at  end   of  co<]e. 
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I  2410.  [Rfvpoalod  by  T^.  IfKX),  ch.  28.  See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  65.] 

f  2417.  [Repealed  by  L.  1909,  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  34,  Judiciary  Law,  §  254, 
County  Law,  §  IGl.] 

S  2418.  [Apparently  dropped;  covered  by  section* 243-7;  also 
repealed,  L.  1895,  ch.  WO.] 

ooo 


lb  17, 1. 11  VOLUNTARY  DISSOLUTION.  gg  2419-20 

TZTLX  ZI. 
]Pro(M«diags  for  the  Toluatarj  disBolution  of  a  ooxporatioxu 

8«c  2410.  Wben  a  majority  of  dlractors,  ate,  may  petition  for  dlaaolutlOB. 

2420.  Id.;  when  tbey  are  equally  divided.  ^ 

2421.  Contentfl  of  petition. 

2422.  Affidavit  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Or^r. 

2424.  Order  to  be  publlsbed. 

2425.  Um;  to  be  aerved  on  creditors  and  atockboldank 
2420.  Hearloff. 

2427.  Id.;  original  papers  may  h9  used. 

2428.  Application  for  final  order. 
2420.  Final  order. 

2430.  Certain  sales,  etc.,  void. 

2431.  Certain  corporations  tfxcspted  from  thkl  tltlik 
2431a.  Commlwiionft  of  rpcelter. 

2431b.  Final   accounting. 

ff  24lf>-24aib.  I  Repealed  by  L.  1909,  oh.  28.  Spc  Oonsoli- 
dated  Law**,  tit.  General  Corporation  Law,  §§  170-182,  lS-1-195, 
2t>8  and  277.] 
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1.  I'he  original  order,  under  the  band  of  the  judge  making  it, 
must  be  exhibited  to  the  person  to  be  served* 

2.  A  Copy  thereof »  and  of  the  al&davit  upon  which  it  was  mAcle, 
moat  be  delivered  to  him. 

Service  Upon  a  corporation  is  sufficient  if  made  upon  an  oHicer. 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  sum- 
mons is  personally  served  upon  the  corporation;  unless  the  oilicer 
is  specially  designated  by  the  judge,  us  prescribed  in  section  2444 
of  tnis  act. 

Bnisd  OD  d  A'  S.  401,  8  44  (a  Bdm]  417). 

I  8458«  9«>rYloe  off  a  vrarifant. 

The  shciff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  tliis  article,  must  deHter  to  him 
1  copy  of  the  warrant,  and  of  the  afliduvit  upon  which  it  was 
granted. 

9  2454.  How  proc««dliiirs  dlAcontlnai^d  or  dlsinls»ed. 

A  special  proceeding,  instituted  us  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  Justice 
requires^  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  "Where  the  judgment  creditor  unrea- 
sonably neglects  or  delavs  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dlsminsed, 
Upon  like  tertns,  by  a  liite  order,  niade  upon  the  appiicatiou  o( 
the  judgment  debtor,  or  of  the  plalntilT  in  a  judgment  crt»ditor*B 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  saecial  proceedings  authorised  bv  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  n 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this 
section,  must  be  given,  in  such  a  nuinner  as  the  judge  deems 
proper,  to  all  persons  interested  in  the  receivership,  as  far  as 
they  can  conrenicntly  be  ascertained. 

S  2465.  Cost*  to  ladffment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  cousiHtiu^  of  bin  witnesses'  fees  and  other 
disbursements,  and  of  a  sum,  m  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  eonie,  to  the  hands  of  the 
receiver,  or  of  the  sheriff:  or,  within  a  time  specified  in  the 
order,  bjr  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Go.  Proc.,  S  801.  In  part,  am'd. 

I  2456.  Id.  I  to  Jndirment  debtor,  eto. 

Where  the  judgment  debtor*  or  other  person  against  whom  the 
apodal  proceeding  is  Instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  i)roroeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  a»  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  It  is  allowed  to  tho 
jttdgment  debtor,  out  of  any  money  which  has  come,  or  in.4y 
eome,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id.,  8  301,  In  part.   am'd. 


c.  17,  t.  12,  a.  1     SUPPLEMENTARY   PROC.  »  2467-60 

I  2457.  [Am^tf,  ]011]«  Diiioli«dl<>nce  to  oi'der;  liotv  pan* 
lulled. 

A  person  who  pefiiscs,  or  without  siiffltient  exciiBe  neglects, 
to  obey  an  order  of  a  judge  or  refereo,  made  pursuant  to  the 
lant  two  HtH'tions,  or  to  any  other  tir<>vi«lon  of  thi«  nrticlo,  and 
duly  Hcryed  upon  him,  or  an  oral  direction,  giren  directly  to 
him  by  a  judge  or  referee,  In  the  course  of  the  special  proceed* 
Ingn;  or  to  attend  before  a  judge  or  referee,  nccordlug  to  the  com- 
inand  of  a  subpoena,  duly  nerved  upon  hini,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  exe«'ntion  wa« 
issued,  by  the  county  judge,  the  special  county  ju<lge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  Yorh:  or  a  Jimtice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justioft 
thereof,  as  for  a  contempt. 

(^o.  Proc.;  9  302.  Sec  I  2280.  Am'd  by  L.  1911,  ch.  568,  In  effect  Sept. 
1,    1011. 

i  2^458.  [i\m*a,  1881.  1807.]  I'pon  what  Juclffmont  •nd  to 
fvhat  oounty  tlie  execatlon  must  have  Issued. 

In  order  to  entitle  a  iudgment-creditor  to  maintain  either  o£  the 
special  proceeding*  autnorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judijment  debtor's  appearance  or  ner- 
sonal  service  of  the  summons  ui»on  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  sulstitnted  Bervice  of  the  Buminong  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  .sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  (rounty  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judKment-roll  is  filed  unless  the  execution  was 
Issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and^  in  that  case,  to  the  sherifit  of  the  county  where  the 
transcript  of  the  judgment  la  filed. 

Id.,   part  of   I   203.   nm'd;   L.   1897,   cb.   189.     In  effect  Sept.   1,   1897. 

i  SM50.  In  i^-hat  county  Jndflrnicnt  debtor,  his  bailee,  etc., 
mnst   attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  reciuired  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  him,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  tho 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id.,   §202. 

§  24<I0.  [Am'd,  1881.1  No  person  excused  from  nnsirerlnflr 
on   the  ground   of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a 
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party  or  privy  to.  or  knowing  of,  a  conveyance,  assij^umont, 
transf(»r,  or  other  disposition  of  property  for  any  purpose:  or  that 
he  or  another  person  chiims  to  l>e  entitled,  as  against  the  judg- 
ment creditor,  or  a  re<M»iver  appointed  or  to  l»e  appointed  in  the 
sperial  proceedinK,  to  hold  iiroperty,  derived  fn)ui  or  through  the 
judgment  debtor,  or  to  ho  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  Hut  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answerhig  in  a  criminal  action  or  criminal 
proceeding. 
Co.    I'roc,    S    202,    am*d. 

S  24<n.  {Am*<1,  1]NN).1  ProceedlnsN  where  Jn<l«:ment  1« 
atvalONt  Joint  ilebtorM. 

AVhen  the  exe<'ution  was  issued  as  prescrilK'd  in  section  nine- 
teen hunched  and  thirty-l'<inr  or  siM-tion  nineteen  hundrt*d  and 
forty-one  of  this  act.  a  debt  due  to,  or  other  personal  pniperty 
owned  by,  ouv  or  nion»  of  the  defendants  not  summomHl,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  i>e 
reacln-d  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,  S  204,  am'd.  Sw  S  1^71,  ante.  L.  1900,  ch.  217.  In  effi'ct  Sept.  1, 
1900. 

S  24C2.  Proceed!  uicM  comiitenced  before  one  Jadse  may 
1>c   eontlnned  before   another. 

Sections  2(»,  52,  and  279  of  this  act  apply  to  a  special  procetnl- 
ing,  instituted  as  prescribed  in  this  article;  and  the  judge  lM|fore 
wliom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  (leiMued  to  be  th(»  judge  to  whom  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

§  24<KI.  lAiu'd,  ISKO,  1SM>S.]  What  property  cannot  be 
reached. 

This  arti<'le  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  pro])erty  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  createtl  by,  or  the  fund  so  held 
in  trust  lin^  i»roceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendcTcd  within  sixty  days  next  before  the  institution 
of  the  si>ecial  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  sui)ported  by  his  labor. 

I.,  issr,.  ch.  20.  Am'd  by  L.  1908,  cU.  27s.  In  effect  Sept.  1,  1008.  See 
f    1812;    Tax    U,    §    250. 
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ARTICLB  SECOND. 

17*6  receiver, 

8ec.  24M.  When  and   bow  receiver   may  be   appointed. 
246S.  Notice  to  otber  creditors. 
246tt.  Only  one   receiver  to  be  appointed^    Former  receiTerfhip  may   b^ 

extended. 
2467.  Order  to  be  filed  and  recorded. 
2408.  When  property   Is  vested   in  receiver. 
2408.  How  receiver's  title  to  personal  property  extended  by  relation. 

2470.  County  clerk  to  record  orders,   etc.;  penalty  for  neglect. 

2471.  Receiver  to  be  subject  to  control  of  court. 

I  2464.  "Wlten  and  Ikoyfw  receiv-er  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  jadgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dill- 
gencc,  be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc,  8  298. 

I  2465.  Kotlce  to  other  creditors. 

The  judge  must  ascertain,  if  practicabte,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
si)ocia]  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  ponding, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  8  286. 

y  2466.  Only  one  receiver  to  be  appointed.  Former  re- 
eelverslilp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
inat  section  but  one.  must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceed insr  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  wno 
then  appointed  upon  his  application;  including  the  right  to  apply- 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  wiiich  the  receiver  was 
appointed,  to  those  taken  under  his  judgment. 

Id.,  part  of  S  296.    See  Rules  84  and  86. 
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I  24G7.  Orilcr  to  Tre  filed  and  reeordcil. 

All  order  ai>pointiiig  a  receivor,  or  extoudiug  a  ret-i'ivership, 
must  be  tiled  iu  the  oilice  of  the  clerk  of  the  county,  wherein 
the  judgment-roll  ju  the  action  is  filed;  or,  if  the  speciAl  pro- 
coediuK  is  founded  upon  an  execution  ijssucd  out  of  a  court, 
other  ihau  tbttt  io  which  the  judgment  was  rendered,  ia  the 
oilice  of  the  clerk  of  the  county,  wherein  the  trau«c7i^>t  o(  tlie 
judgment  is  filed. 

C^.  Pr^A.,  part  or  f  2(18. 

S  2468.  IVlien.  propertr  i«  v««tttd  in  reeelvev. 

The  property  of  the  judgment  debtor  lis  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  bis  receivership,  as  the  case  may  be; 
subject  to  the  followiug  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  tiin« 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  pertonal  prop- 
erty i0  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certifi<»<l  by  the  clerk  in  whose  office  it  is  recorded, 
(0  filed  with  the  clerk  of  the  county  where  he  resides. 

Mm   i  9M. 
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I   2400.  Bow   recelTer**    title   to    perjional    property 
tended  by  r#lAtion. 

Where  the  receiver's  title  to  personal  proiK?rty  has  become 
vested,  as  prescribed  in  the  hist  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  prooeeding  was  instituted  as  follows: 

1.  Where  nn  order,  reqniring  the  jndfrment  debtor  to  attend 
and  be  exanilned,  or  n  warrant,  requiring  the  sherifif  to  arrest 
him  and  bring  him  before  the  judge,  has  been  served,  before  the 
appointment  of  the  receiver,  or  the  extension  of  the  receivership, 
♦he  receiver's  title  extends  back,  so  as  to  include  the  personal 
oroperty  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  wnrrant  has  not  been  served,  as  specified 
In  the  foregoing  snbdlvision,  but  an  order  has  been  made,- requir- 
ing a  |)erson  to  attend  and  be  examined,  concerning  j»roperty 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  tlie  judgment 
debtor,  which  was  m  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  duo  to  him  from  tiiat 
person  or  corporation, 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  reriuiremonts  of  an  order, 
prescribing  8  substitute  for  personal  service. 

4.  Where  the  case  is  wltbm  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1802.]  No  person  shall  be  appointed  a  receiver  In 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  penon 
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continue  to  act  as  receiver  ntt^r  he  cepjes  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
»P9oiBt#d  iuob  receiver,  within  thirty  days  a/t^r  said  rae»}T«r 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  another 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
as  the  court  or  jadgo  may  dirftet. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  2S470.  County  cleric  to  record' ordevu,  ete.|  penalty  for 
neirlect. 

Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  derls,  in  whoae 
o'ffice  an  order  or  a  certified  copy  of  an  order  is  lileg,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission.  « 

Co.  Proc.,  f  298.    See  §«  1247  a»3  1248,  ante. 

I  2471.  [Am'd,  1013.]  Receiver  to  be  Nnbject  to  control  of 
court. 

A  receiver,  appointed  as  prescribed  in  tliis  article,  is  subject 
to  the  direction  and  control  of  the  court  out  of  which  the  execu- 
tion was  issued,  except  where  a  receiver  is  appointed  by  the 
city  court  of  the  city  of  New  York  or  a  justice  thereof,  he  is  sub- 
ject to  the  direction  and  control  of  the  city  court  or  a  justice 
thereof.  Where  an  order  has  bocn  made,  extending  a  receiver- 
ship to  a  special  proceeding  founded  upon  a  subsequent  judg- 
ment, the  control  over,  and  direction  of,  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  \vas  originally  subject. 

Am'd,  L.  1013,  ch.  480.     In  effect  Sopt.  1,  1913. 
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TITLE  Xm. 

Prooeedings  to  compel  the   delivery    of  books  to  a  public 

officer. 

Sec.  2471a.  Delivery  of  books  and  papers,  how  enforced. 

f  2471a.    lUepealed    by    L.    10(l9,    ch.    51.      See   Consolidat'-J 
haws,  tit.  Public  Officers  Law,  §  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  therein. 

Title       I.— The  Sfirro«rate  and  Actlngr  Surrogate,  and  Their 

Powers  and  Untie*.  The  Surruiirate'ii  Conrt, 
lt«  Oflleera  and  Their  Po>veri«  ancl  Dntleii)  the 
Snrroffate'M  Conrt  and  It«  General  Jnrindlc- 
tlon. 

Ud— Special  Proceed!  nflTMt  Pleadtnam,  ProccHH  and 
Ita  Service;  Appearance;  Trial  hy  Conrt  or 
Jnry;  TaklngT  and  I'reiservluK'  Tentliuony; 
OrderM  and  Decree*!!,  Their  EflTect  and  Kn- 
forcentent.  fjettem.  Their  lleiinlNite!!,  KflTect, 
l««ne  and  Revocation.  Bond*i  and  Undertake 
ingrn.  Their  RequiMlten,  Approviil,  Prosecntlon 
and  DlHcharare.  Snretiea,  Their  KlgTht*  and 
Ohliffations. 

III.—  Grantingr  l^etters  of  Adntlnlstratlon.  Probat- 
Inir  and  Conatralnir  Will*.  Inaulnir  Lietters 
Testamentary^,  and  Ancillary  l«ettera  Testa* 
naentary  and  of  AdniinlMtration.  Appoint- 
ment and  QnallHeation  of  Testamentary  Trns- 
tee.  Appoiutni.ent  and  Q,nalillcation  of  Gen- 
eral, Ancillary  and  Testamentary  Guardians, 
and  Gnardian  by  Deed.  Annual  Accounts  by 
such  Guardians. 

IV.—  AscertaininflT  Assets  and  Debts.  Paynient  of 
Debts  and  Legacies.  Powers  and  Dntles  of 
Kxecutors  and  Administrators.  Mortsaire, 
liease  or  Sale  of  Real  Property  for  Payment 
of  Debts,  Funeral  Expenses,  Rxpenses  of  Ad- 
ministration, and  to  Satisfy  CharKes  Thereon, 
and  for  Distribution. 

V.^  Aecouhtinfir  and  Judicial  Settlement.  KITect 
and  Contents  of  Decree  on  Judicial  Settie- 
nicnt.  Costs,  their  Amount,  Allowance  and 
Paynaent.  Fees  of  Appraisers,  Referees, 
Jurors  and  Witnesses.  Commissions  and 
Allowances.  A|>peals,  hoiv  and  to  wliat  Court 
Taken;  UndertakinKs  and  Stay  of  li:xecutlon. 
Probate  of  Heirship.  Definitions  and  Ap- 
plication   of   Other   Sections. 


TITIiE  I. 

The  surrogate  and  acting  surrogate,  and  their  powers  and 
duties.  The  surrogate's  court,  its  officers^  and  their  powers 
and  duties;  the  surrogate's  court  and  its  general  jurisdiction. 

Article    I.  Tbe    surrofcatc    and    acting    surrcjgatc;    their    powers    and    duties; 
when   dlsQualilled  and   how   otfice   fiilc<l. 

II.  The  officers  of  the   Kiirrogate's   court ;    their  appointment;   powers, 
duties,   wilarleH  and   r(H>s. 

III.  Tbe  sarrogate'H  court  and  Uh  general  Jorlsdlctlon. 
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U  2472-74  SUKUOGAJKS'  COUKTS.  c.  18,t,l,a.l 

ARTICLE  FIRST. 

The  surrogate  and  acting  surrogate;   their  poxcers  and  duties; 
when  disqualified  and  hoto  office  filled. 

Section  2472.  Surrognto   and   acting  forrotfnts;    tfapir   official  deslgaatlons. 

'24T.i.  Soul   of   the  Hurrogato  uml   surrogate's  court. 

2474.  Surrogalf,    when    not    to    be   counsel. 

2470.  ijurriigatc   liable  for  clerk's   acts. 

2470.  Surri»gati',     when    disqualified. 

2477.  Dls(|uulificullon ;    when   objection   must  be  taken. 

2478.  Vacancy  or  disability;   who  to  act  ac  sorrogite. 
247U.  if   mirrof^ate   dlMiunllfled,    who   to  act. 

24N0.   Idem,    in    New   York   county. 
24H1.   i*roof  of   authority. 

24.52.  ld»'ni ;    wben  and   bow   made. 

24.53.  How  authority   superHcded. 

24,S1.  Temporary  surrogate;    when  board  of  auperrlsors  may  appoint. 

2485.  CorniK'usatlon  of  iMTson  ucting  as  surrogate  In  case  of  vacancy, 

dlKabillty  or  dlHtinalincutlon. 

2486.  U<M»k.s  to  be  kt-pt  by   surrogate. 

2487.  liook.s  to  be  iiulcxt'd ;  notation  on  margin  &9  to  certain  decrees. 
2188.  rniKTs   and   b<M)ks   to  bo  pn«serve<l  and   bonds  filed. 

2480^  What   papt-rn   to  T)e   trnnKmllt(Hl   to  secretary   of  state  or  state 

comptfolltT ;    exix-nscs    thereof. 
2490.   Incidental   ix^wers   of   the  surrogate. 

§  2472.  [Aitt'd,  1f>14.]  SarroffAte  an«l  aciinc  sarrosmtc; 
their  olllcifil  denlflrnatloAM. 

Where  the  county  judge  is  altio  surrogate,  he  may  be  desig- 
nated, ill  any  paper  or  prooeediug  relating  to  the  office  of  surro- 
gate, as  the  surrogate  of  the  county,  without  any  addition  re- 
ferring to  his  office  as  county  judge.  A  local  officer  elected,  as 
prescribed  in  the  constitution,  to  discharge  the  duties  of  surro- 
grtte,  or  of  county  judge  and  surrogate,  is  designated  iu  this 
act,  and,  when  acting  as  surrogate,  may  be  designated  as  the 
"  special  surrogate  **  of  his  county.  Where  aii  officer,  other 
than  the  surrogate,  or  special  surrogate,  acts  as  surrogate  in  a 
case  prescribed  by  law.  he  must  lie  designated  by  his  ofllcial 
title  with  the  addition  of  the  words,  **  and  acting  surrogate." 

Former  |  218.1,   amended,   and   renumbered  by  L.    1014,   ch.  443,    in  effect 
Sept.   1.    Hn4. 
Orlglmil   Source.— L.    1853,    ch.   048. 

fi  247.t.    f  AtiiM,  1900y  1014.]     Seal  of  the  avrrograte  and  avr- 
ro|{;ate*»  court. 

The  seal  of  the  surrogate  of  each  county  shflll  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the 
surrogate.  A  description  of  each  of  such  seals  must  be  deposited 
«nd  recorded  in  the  office  of  the  secretary  of  state,  unless  it  has 
already  been  done;  and  must  remain  of  record. 

Former  i   2507.   a.i  amended   by   U    1000.   ch.   6."},   amended  and   rcnumbend 

by    L.    1014.    cb.    44;J.    tn   ertect   Sept.    1.    1014. 
Oflfc'llial  Source.- -It.   S.,   pt.   3.   ch.   2,   tit.   1,    f|  8,   4,   and  5. 

S  2474.    rAni*d,    ISO.'l,    1JU4.]       Surroirnte,    when    not    to    !>« 
coniiHel. 

A  Burrognte  shall  not  be  iounsel,  solicitor  or  attorney  in  a  civil 
action  or  spt'cial  pniceeding  for  or  against  any  executor,  ad- 
ministratrir,      temporary      administrator,      testamentary      trustee, 
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gtiHrdlan  or  infant,  over  whom,  or  whose  estate  or  accounts,  he 
could  have  any  jurisdiction  by  law. 

Former  i  2495.  an  sincudrti  by  }j.  1893,  oh.  080,  amendtkl  and  reiiumberoU 
by    U    1014,    ch.    443,    In    eflfect    8oj)t.    1.    1914. 

Original   Houroe.—  B.    8.,    pt.   8,    ch.   2,    tit.    1,   f    13. 

%  2475.   [Am*d,  1907,  1914.]       Surrogate  liable  fov  clerk'n 

A  surrogate  hereaftc^r  olocted  or  appointed,  and  the  sureties 
on  his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

FomxH'  S  2r»ll.  as  amoodiKl  hy  L.  1007,  rb.  200,  aiueiuled  and  renumbered 
by   L.    1014,    ch.    44.%    in    effeot    Sept.    I.    1914. 

Original  Source. —  Former  |  2510,  which  was  derl\'ed  from  L.  1S57,  ch.  7S9, 
f  5. 

0  2470.   [Ank'Af  1014.]     Sarroffate,  when  dlsaaalllled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  Kurrogate  is  disquaUfied  from  acting  upon  an  application  for 
probate  of  a  will,  wher«'  he  is  a  subscribing  witness,  or  is  neces- 
sarily  examiiHMl  or  to   Im'  examined   as  a   witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where 
he  files  a  certificate  that  his  relations  to  the  parties  or  the  sub- 
ject matter  are  such  that  it  Js  improper  for  him  to  act. 

Former  {  2490,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

OrtgliMl  Sloiire«*.^R.  S..  pt.  2.  ch.  0,  tit.  2.  J  48;  L.  184T,  cb.  4T0,  ([  S2, 
In  part;  L.  1871,  ch.  850,   I  8,  in  part. 

%  2477.  [Am*d,  1014.]  DlMauallllcatloa}  wben  objection 
niniit  toe  taken. 

An  oojection  to  the  power  of  a  surrogate  to  net,  based  upon  a 
diMiualification,  is  waived  by  an  adult  party  to  a  special  proceed- 
ing unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or,  where  an  issue  w  not  framed,  at  or  before  the  sub' 
miMion  of  the  matter  or  question  to  the  surrogate. 

Former  9  2497,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1.    1014. 

OrUrlnal  Sonroe.^  R.  S.,  pt.  8,  ch.  8,  tit  1,  f  14.  a«  added  by  U  1844. 
cli.   'JWt,   f  e. 

ft  2478.  [Am'd,  1S03»  1014.]  Vacancf-  or  dlaabllltyi  who  to 
act  a«  snrroarate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  Is  disabled  by  reason  of  sickness, 
absence  or  lunacy,  or  is  disqualified  in  a  particular  matter,  and 
si)ecial  provision  is  not  made  by  law  for  the  discharge  of  the 
duties  of  his  office  in  that  contingency;  the  duties  of  his  office 
must  be  diKchargcHi,  until  the  vacancy  is  filled  or  the  disability 
ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  Is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  special  county  judge. 
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3.  If  there  is  no  s^pecial  cuuuty  judi;e,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by   the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,   by  the  district   attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this 
section,  proof  of  his  authority  to  act  as  prescribed  in  section 
2481  of  this  chapter  must  be  made.  In  any  proceeding  in  the 
surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
oflicers  authorized  in  this  section  to  discharge  the  duties  of 
the  office  of  surrogate  of  such  county  for  the  time  being,  if  an 
issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  i^tticer,  in  his  discretion,  may,  by  order,  transfer  such  cases 
tt)  the  supreme  court  to  be  heard  and  decided  at  a  special  term 
thereiif,  held  in  such  county,  which  order  shall  be  recorded  in 
the  surrogate'*?  office.  A  certified  copy  of  such  order,  together 
with  the  appropriate  certificate  or  certificates  of  the  authority 
of  the  officer  to  act  as  surrogate,  shall  be  sufficient  and  con- 
clusive evidence  of  the  jurisdiction  and  authority  of  the  supreme 
court  in  such  matter  or  cause.  After  a  final  order  or  decree 
is  made  in  the  matter  or  'cause  so  transferred  to  the  supreme 
court,  the  court  shall  direct  the  papers  to  be  returned  and  filed, 
and  transcripts  of  all  orders  and  d<K*rees  made  therein  to  be 
recorded  in  the  surrogate's  office  of  such  county;  and  when  so 
filed  and  recorded,  they  shall  have  the  same  effect  as  if  they 
were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  court 
of  such  county. 

Former  f  2484,  as  om(>n(l(>d  by  Ia  1^93,  ch.  68G.  amended  and  renumbered 
by    L.    1»14,    ch.   44^.    In   effect    Sept.    1.    1914. 

Original  Source.— R.  S.,  pt.  2,  ch.  6,  tit.  2,  S§  40-54;  L.  1847,  ch.  470, 
I  3-J;   U   1871.  ch.  HTM,   |  8. 

%  2470.  [Am'dy  1803,  1014.]  If  •vrroffate  dlMqaalifled,  ^'ho 
to   uvi. 
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Where  the  surrogate  of  any  county,  except  New  York,  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  powers  with  respect  to  that  matter,  or  if  he  ^e  tem- 
porarily absent,  his  powers  with  respect  to  all  matters,  shall 
be  discharged  by  the  several  officers  designated  in  the  last  sec- 
tion, in  the  order  therein  provided.  If  there  is  no  such  officer 
(pialified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact;  specifying  the  reason  why  he  is 
disqualified  or  precluded;  and  designating  the  surrogate  of  any 
county,  other  than  New  York,  to  act  in  his  place  in  the  par- 
ticular matter  or  during  his  absence.  The  surrogate  so  desig- 
nated has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  ma<le  on  account  of  absence  of  the  surrogate,  all 
the  powers  of  the  surrogate  making  the  designation,  and  nmy 
exercise  the  same  in   either  county. 

Formor  §  2485.  as  onieiulotl  by  L.  1.S5>.'{.  rh.  CSC,  nmmtled  and  renumberfd 
by   L.    1914,    ch.    AAA,   in   effect   Sept.    1,    1914. 

Original   Source.—  L.    1877,    ch.    28.-.;    L.    1879,    ch.    .111. 

S  2480.  [Ani*d,  1803,  1805,  1014.]  Idem,  iiT  New  Yc»rk 
oonnty. 

In  the  county  of  New  York  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 
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1.  Where  the  surrojfate  Is  precluded  or  disqualified  from  acting; 
with  resptH't  to  a  i)articular  matter,  it  must  exercise  all  tlie  powers 
and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  oflioe  of  aurrojfate  of  the  county  is  vacant,  or 
the  surrojcate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  tilled  or  the  disability  ceases,  as  the  case 
may  be. 

ForracT   S    24S«.    ns   nmoiKlM   by   L.    1803,    ch.    OSO   nml   L.    1805,    ch.   946. 
ainpndc<l  and  roiiuinhorcd   by  L.    ioi-l,  ch.  44:^   in  rflfect  Sept.   1,   1014. 
Oriifioal  Source. —  l^ractk-ally   new. 

%  2481.    [Am'd,  1805,  1014.]     Proof  of  authority. 

The  authority  of  another  oflScor,  or,  in  the  county  of  New 
York,  of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
sections,  must  be  proved  in  <ine  of  the  following  modes: 

1.  Where  the  surrojfate  is  disqualilied  or  precluded  from  acting 
in  a  particular  matter,  that  fact  may  be  proved  by  the  surrogate's 
certificate  thereof.  Where  the  surrogate  is  temporarily  absent, 
that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sick- 
ne.ss,  or  lunacy,  or  that  the  office  is  vacant,  and  also  the  authority 
of  the  officer,  or  of  the  court,  as  the  case  iLiaj  l»t.  U)  act  in  his 
place,  may  be  proved  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  .1  the  judicial 
district  embracing  the  county. 

Former  |  2(87.  ns  amontUHl  by  L.  1805,  ch.  04G,  amendiKl  and  renumbered 
by   r..   1014.   th.   44M,   In  effect  Sept.   1,    1014. 

Orli^nal  Source. —  Sec  references  cited  In  note  to  g  2478.  a   U*. 

S  2482.    [Am'd,   1014.]      Idem,  ^hen  and  how   made. 

An  order  may  be  made  as  prescribed  in  subdivision  second 
of  the  last  section  upon  or  without  notice,  as  a  justice  of  the 
supreme  ccmrt  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must 
designate  the  officer  or  court  empowered  to  discharge  the  iluties 
of  the  office  of  surrogate.  It  may,  in  the  discretion  of  the 
justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacjint, 
or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney- 
general,  if  directed  by  the  governor  must,  or  the  district  attorney' 
upon  his  own  motion  may,  apply,  for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  tlie  county 
must  grant  it  upon  his  application.  A  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  may  also 
grant  the  order  upon  the  application  of  a  party  or  a  person  about 
to  become  a  party  to  any  special  proceeding  in  ttie  surrogate's 
court.  Wher«»  the  surrogate  is  sick,  the  granting  of  an  order 
rests  in  the  discn^tion  of  the  justice,  and  its  efifect  may  be 
qualified  as  the  justice  thinks  proper. 

Former   {   24S8,    amended  and   renumbenMl   by   L.    1014,   eh.    443.   In   effect 
St>l»t.    1.   101 4. 
Original  Source. —  See  refen-nccH  cited  in  note  to  |  2478,  ante, 
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9  2483.    [Am*cl,    1914.]    Ho^t    authority    superseded* 

Where  an  order  is  mad(-  by  a  juatico  of  the  supreme  court  of 
the  judicial  district  embracing  the  countj,  as  prescribiHl  iu  the 
last  two  KortioiiH,  or  an  appoint  me  ut  is  made  aa  prescribed  in 
fectiou  24^  of  fhis  chapter  for  any  cause  except  a  vacancy  in 
the  office  of  aurrojfate,  it  nuiy  be  revoked,  without  prejudice  to 
any  proceeding  theretofore  taken  by  virtue  thereof,  by  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  made, 
or  that  the  cause  of  making  it  hn*»  become  inoperative.  Such 
an  onU'r  or  appointment,  made  upon  the  ground  that  the  sur- 
rogate's oftice  is  vacant,  is  suiierscdcd  witiiout  any  formal  revo- 
cation, by  the  filling  of  the  vacancy.  After  the  order  of  appoint- 
ment is  revoked,  or  the  vacancy  is  filled,  an  the  cRm  may  he,  the 
unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  appointment,  mtist  be  transferred  to,  and  may  be  com- 
pleted by,  the  surrogate,  in  the  saujc  manner  and  with  like 
efTect  as  wlu»re  a  new  surrogate  completes  the  unfinished  business 
of  his  predecessor. 

Fririnvr   K    12480,    amended   and    ronumbvrtnl   by   L.    1014,    cb.   443,   in   effect 
Oftfi^lnal  Source. —  See  rLfercnccK  oltt'd  In  note  to  $  247S,  aule. 

§  2484*  [Allied,  1803,  1014.]  Temporary  nnrroffnte;  vrtaeii 
board  of  supervlsorN  may  appoint. 

In  any  county,  except  New  York,  if  the  stirrogate  15  diaabled 
by  reason  of  sicknes?<,  and  there  i«  no  special  surrogate,  or  special 
county  judge  of  the  county,  the  board  of  «npervisor«,  or  in  the 
counties  embraced  within  the  city  of  New  York!,  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to  act 
as  surrogate  until  the  surrogate's  diaability  cea»en,  or  until  a 
special  surrogate  or  a  special  county  judge  is  elected  or  apiiointed. 
A  person  so  npj)ointed  must,  bef(>re  entering  on  the  execution  of 
the  duties  of  his  office,  take  and  file  an  oath  of  ofBcc  and  give  an 
otlicinl  l>ond  an  prest'inbed  by  law  with  respect  to  a  person  elected 
to  the  ofiice  of  surrogate. 

Fonnor   |   2492,   as  nmonded   by  L.    1803,      rh.    GMO,    aAen(l«d  aad  rensm- 
bficMl  by  L.   1U14,   ch.   44,'i,   in  effect  Stilt.   1,    11)14. 
Urigiual  Source.—  ISubsUtute  for   R.   8.,   i)t.  2,   ub.  G,   tit.  2,   |  54. 

§  2486.  fAni^cl,  1014.]  Compeimatlon  of  person  actift^  *• 
nnrrowute  in  cane  of  vncancyy  cll«ablllty  or  dia^nallll^ 
cation. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors^ 
or  board  of  aldermen,  who  acts  as  surrogate  of  any  county,  during 
a  vncnncy  hi  the  otiice,  or  in  consequence  of  disability,  as  pre- 
scribed in  this  title  muwt  be  paid,  for  the  time  during  which 
he  so  acts,  a  compensation  equal  pro  rata  to  the  salary  of  the 
Ruri'ogate;  or,  .in  a  county  where  the  county  judge  is  also  snrro- 
gate,  to  the  salary  of  the  ctmnty  judge.  The  amount  of  hii9 
compensfttioii  musf  be  audited  and  paid  in  like  manner  an  the 
salary  of  llip  nurrogale.  or  of  the  county  judge,  as  the  ca;*e  may 
be.  Whore  nn  ollirer  of  the  county  performs  the  duties  of  The 
surrogate  with  respecl  to  ji  pariitular  matter  whereiu  the  sur- 
rogate is  disciunlitied  or  prcchided  fmm  nctiiig.  the  anpervisorn 
Of  the  county,  or  board  of  aldermen,  must  allow  hiiu  a  cotnpctisa- 
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tion  equal  pro  ratn  to  the  nnlary  of  the  dorrogate  to  be  audited 
and  colh'cted  \u  tho  mua-:  manner. 

Former   8   2403,   amended  aad   renninberod  bf  L.   1914(   cb«   443*  ia  effvct 
S«M»t.     I.     1J>14. 
Original   Source.— Substitute  tot  L.    1«71,    eh.   850,    |  8. 

S  9486.  [Am*d,  1014.]    Bookai  to  be  kept  br  ««rroiraie. 

Each  surrogate  D)U8f  provide  and  keep  the  following  books: 

1.  A  reconl-bo(5k  of  wnla,  in  which  uiURt  he  recorded,  .at  h*ugth, 
every  will  required  by  law  to  he  recorded  in  hi»  office  and  the 
decree  adnnttiu)^  it  to  probate. 

2.  A  record-hook  of  letter*  testamentary,  letters  of  adminis- 
tration and  letters  of  guardianship,  iu  which  must  be  recorded 
all  such  letters  issued  out  of  his  court< 

3;  A  record-book  iu  which  must  bi»  recorded  every  decree 
whereby  the  account  ot  an  executor,  administrator,  testamentary 
truHt^e,  or  auardian  is  settled. 

4.  A  book  containinjtT  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relalHig  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  op  decree  made  there- 
upon; with*  a  memorandum  of  every  report  made,  and  other 
proeeediuK  taken,  founded  ui)on  a  decree  for  such  a  disposition. 

5.  A' hook  contniniua  a  minute  or  record  of  every  decree  or 
order,  the  record  of  wiiich  is  not  required  by  this  section  to  be 
kept  elsewhere;  together  with  n  meuiorandum  of  ea<*h  execution 
issned,  and  of  the  satisfaction  of  each  decree  recorded  tlierefn. 

\i.  A  book  in  which  must  bo  recorded,  upon  the  application 
of  any  person,  all  instruments  acknowledged,  or  proved,  and 
duly  certified,  settling  estates  or  accounts  or  assigning,  mort- 
gaging, charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  (.'ourt  and  Trust  Fund  Register. 

8w  A  book  in  which  all  bonds  and  undertakings  tiled  in  his 
court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  be 
kept  and  used  by  the  surrogate  is  a  county  charge,  and  such 
bookfl  must  be  open  at  all  reaiionable  times  to  the  inspection  of 
any  person. 

FonDor  I  2498|  amended  and  renumbered  by  h,  1914|  cb.  443,  In  effect 
S)ept.   1,  1914. 

Origiiwl  Source.—  U.  H.f  pt.  3,  cb,  2,  tit.  1,  8  7;  pt.  2,  cb.  0,  tit.  4, 
§  60;  tit.  2,   §  57,  And  L.   1837,  cb.  460,  §8  2,  3. 

§  2487.  [Atti'dy  1014.}  BookH  to  be  Indexed  f  notation  on 
unrffln    aa   to   certain   deerees. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section 
must  be  attached  an  alphabetical  index  referring  to  the  page  of 
the  book  where  each  subject  tnay  be  found.  The  surrogate  may 
keep  two  or  more  books  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  de- 
cree or  judguient  afFcM-ting  a  will.  Its  probate  or  construction. 
or  revoking  or  otherwise  afTecting  letters  fostamentary,  letters 
of  administration,  or  letters  of  guardiaiishi]).  or.  susj)ending  or 
removing  a  testamentsu-y  trustee,  or  modifying  or  otherwise 
affecting  any  other  decree,  niu<t  be  plainly  n<^ted  at  th(^  end  or 
in  the  margin  of  the  record  t>f  the  will,  letters,  or  original  decree, 
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with   ji   Tofotonce  to  the  book   and  pape  where  the  subsequent 
detTfo  is  recorded. 

Former  |  245)0,  anicndod  and  renumbered  by  L.  1014,  cb.  443.  In  t'tti^rt 
Si'Ut.    1.    1J)14. 

Original  Soum-.— K.  S..  i>r.  -»,  eh.  «,  tit.  2.  $  07;  tit.  3,  ^  Wi;  pt.  3, 
ch.   2,   tit.   1,   I   7,   and   L.   1837,   ch.   400,   18  2  and  3. 

§  24HS.  iAm*fl,  180.1,  1014.]  Paper*  and  boolcji  to  be  pre- 
tverved  and  bondN  filed. 

Th(»  surrogate  must  carefully  file  and  preserve  in  his  office  every 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other 
paper  relatinj?  to  any  proceeding  in  his  court  and  deliver  to  hi.s 
".uccessor  all  the  papers  and  hooks  kept  by  him,  except  that 
vonchers  may  be  returned  to  the*  accountinp  party  after  two 
years,  or  destroyed  after  five  years  from  the  date  of  the  decree 
which  allowed  the  payments  represented   by  them. 

Former  fi  2r»0().  as  «mon«l«Ml  by   L.  \S0'.\.   ch.  6S6,  amemlcd  »nul  renumbered 

by   L.    ion.    ch.    4 13.    iu   cfTt-ct    Sept.  1,    n»14. 

Original  Source.— B.  S..  pt.  3,  ch.  2,  tit.  1,  |  8;  pt.  2,  cb,  0,  tit  4.  §  13, 
lant  clause. 

§  24SO  [Am*d,  1014.]  \%'hat  papers  to  be  trannmltted  to 
secretary  of  stale  or  state  eoniptroller)   expenses   thereof. 

A  surroprate  who  admits  to  probate  the  will  of  a  person  who 
wiia  not  a  resident  of  the  state  at  the  time  of  his  death,  or  frrants 
original  or  ancilhiry  letters  testamentary  upon  such  a  will,  or 
ori|;inal  or  ancillary  letters  of  administration  upon  the  estate  of 
such  a  person,  must,  Avithin  ten  days  thereafter,  trauvsmit  to  the 
secretary  of  state,  to  be  filed  in  his  office,  a  certified  copy  of  the 
will  or  letters. 

The  surrogate  must,  within  ten  days  after  grantiuR  letters  of 
administration  to  a  county  treasurer.  tran.smit  to  the  state  comp- 
troller a  certified  copy  of  such  letters. 

Formt'r  §  2r><)3.  aujcn(lc<l  and  ri'numbereil  by  L.  1014,  ch.  443,  in  effect 
Sept.    I.    ISM  J. 

Original   Source.—  R.    S.,    pt.  2,    eh.   6,    tit.   2,   |  50. 

§  2400.  |Am*d,  lOOO,  1014. J  Incidental  ponders  of  the  anr- 
roKute. 

A  surrogate,  in  or  out  of  court,  as  the  case  requires,  has  power: 

1.  To  issue  citations  and  other  i)rocess  authorized  by  law  to 
partii's,  in  any  matter  within  the  jurisdiction  of  his  court;  and, 
iu  a  ease  prescribed  l)y  law,  to  c<impel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  heariuc  or  other  proceed- 
ing in  his  court:  and  where  all  pers<»ns  who  are  necessary  parties 
have  not  lieen  cited  or  noiifi<'d,  and  citation  or  notice  has  not  beeu 
waived  by  upi)earance  or  otherwise,  it  is  his  duty,  before  proceed- 
in;?  furthc>r.  so  to  adjonru  the  same,  and  to  issue  a  supplemental 
ciiation.  or  rcciuirc  the^petitioner  to  give  an  adilitional  notice,  as 
may  be  necessary. 

o.  To  issue,  under  the  seal  of  the  court,  a  subpf)ena  reiiuirir..:: 
the  atti'udanee  of  a  witness,  or  of  a  person,  residing  or  beinir  in 
any  part  of  the  stale,  for  examination  as  to  any  nuitter  or  suh- 
jec-f  about  which  it  is  necessary  or  proper  for  the  .surrojrate  to 
iiMjnire  in  order  that  he  may  proix'rly  perf(n-m  any  duty  imposed 
lip  :ii  liiin  by  law:  or  a  subiM)ena  duces  t|'cuni  requirinj?  such 
atteiKJaiice  and  the  prodiu-tion  of  a  book  or  paper  material  to 
an  inquiry   pending  iu  the  court. 
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4.  To  ciijoiu  by  oi'tlor.  an  oxiu-ntor,  luliiiinistnitor,  tcsta- 
iiuMitary  triixtoe  or  K"jn*(liaii,  to  whom  a  citation  or  other  proeoss 
has  i>et'n  duly  issued  from  his  court,  from  acting  as  such  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  f;uardian  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  impo.sed  upon  him  by  statute,  or  by  the  sur- 
ro^rate's  court,  under  authority  of  a  statute. 

G.  To  oi)eu,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
former  time,  a  decree  or  order  of  liis  c(»urt:  or  to  praut  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sullicient  cause.  The  powers  conferred  by  tliis 
subdivision  must  be  exercised  t>nly  in  a  like  cast',  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers. 

7.  To  punish  any  i)erson  for  a  contempt  of  his  court,  civil  or 
criminal,  iu  any  case  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifica- 
tion of  a  judge  iu  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  liefore  his  predecessor  in  tl»e  office,  including  proofs, 
acctmntings  and  examinations. 

9.  To  comi)lete  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doiug,  all  records  or  papers  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  otlier  papers  remaining  therein. 

11.  With  respect  to  any  matter  m)t  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters sul»ject  to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having  by  the  common  law  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute;  and 
to  exercise  such  incidental  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affi- 
davits and  the  proof  and  acknowledgment  of  de<^ds  and  all  other 
instruments  in  writing,  and  certify  the  same  with  the  same  force 
and  effect  as  if  taken  and  <*ertitied  by  a  county  judge;  and  in  any 
proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths, 
take  allidavits,  testinuuiy  and  de|)ositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  fi»rce 
and  effect  as  if  taken  in  his  county. 

Forraor  S  2481.  ok  ainoinUd  liy  I..  1000,  rh.  05,  ameiKlod  and  rortnm- 
iMTwl   by   L.    1914,   cli.   441;,   iu  ♦•ITect  Sei)t.    I.    1014. 

OriKinal  .Sonne.—  R.  S.,  pt.  3,  eh.  2,  tit.  1.  U  C,  H:  L.  1S,17.  cli.  -m), 
g  U,  fr  part,  and  |  01:  L,  1S70,  cb.  74.  X  2:  L.  1S71.  oh.  424.  §  2;  L.  Ls74. 
<-h.  ».  Sub<l.  12  derived  from  L.  1.VS4.  eh.  3o0.  §  1,  us  amemled  by  L.  10<iO, 
ch.   010,    I   1. 
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ARTICLE    SECOXD. 

The  officers  of  the  surrogate's  court;  their  appointment,  poicers, 

duties,  salaries  and  fees. 

Section  2-191.  Clerk    and    di'puty    cU^rk    of    surrogate's    court,    and    t-Jerks    iu 
Kurruttute's    ollict* ;    nppuiiituiciit ;    salary. 
2492.  Chief  clerk  of  aurro^'Ute'ti  court  of   Kiiiga  county ;   compeusaiiun 

iif   clerks   and   oHJctTs. 
2-193.  A|)ix4ntment    of    court    olTicerH   and    atteudautB. 

2494.  liiti-rprt-ters   in   hurrogatc'H   ei)urt   of   KtnKK   county. 

24Uo.   Steuogpupher   for  Hurrogute'H  courts  iu  New   York,    Kings,    Erie, 

Westcbester  and  Queeus  counties. 
2190.  Id.;   in  other  countti-K. 
2497.   Duty   of   steno.i;rapher. 

2495.  Hitw    minutes   of    testimony   authenticntod   and    bound. 
2499.   Fj'es    for   copylujc    or    reer)rding    paper.s. 

2oU0.   Fee.s  o(  Ktt'n«igrai)hcr  acting  or  taking  testimony  Iu  surrogate's 

court. 
2R01.   ExiHMiscfts   of   surr(»gate   or   clerk, 
25U2.  Clerk   of  surn)Kate\s   court ;    deputy   clerk   of  Hurrognte's   court : 

their   imwer.s. 
2503.  Clerk    to   keep  court   and   trust   fund    n'gister. 

§  2401.  [Added,  1014.]  Clerk  nnd  deputy  clerk  of  Horro- 
8rnte*M  court,  find  clerkn  in  MurroKutc'fi  oltlee)  f»ppointnaeut| 
•alary. 

By  a  written  order  filed  and  recorded  in  his  offlee.  which  he 
may  in  like  muuucr  revok<*  at  pleasure,  a  siirrogate  may  appoint 
a  clerk  of  the  surrogate's  (•t)nrt,  and  in  any  county  containing  a 
city  of  the  second  cIiihs,  and  in  the  countie«  of  Monroe  and  Erie 
the  surrogHte  may  also  appoint  a  deputy  clerk  of  said  court. 

Each  surrogate  may  appoint,  and  tit  pleawure  remove.  a«  many 
other  clerkB  for  his  otiice,  to  be  paid  by  the  county,  as  the  Inmrd 
of  supervisors  of  his  county,  or  in  the  city  of  New  York  the 
board  of  aldermen,  authorize  him   so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within 
the  city  of  New  York,  the  board  of  aldermen,  as  tlte  cane  re- 
quires, must  tix  the  compensation  of  the  clerk  or  elerks  ap- 
pointed under  this  section;  and  may  authorize  them,  or  either 
of  them,  to  receive,  for  their  or  his  oAvn  us<»,  any  le^al  fees  per- 
mitted to  be  charj?ed  by  law.  A  surrogate  may  appoint,  and  at 
pleasure  remove,  as  many  additional  clerks  to  be  paid  by  hiin 
as  h«  tUiukii  proper, 

Added  bjr  U  1014,  cU.  443,  In  effect  Sept.  1,  1914.  See  fornjer  S§  2508 
aaU  2500. 

§  2402.  [Added,  1011,  and  Rcnnm.,  1014.]  Chief  olerk 
of  nurroffnte*!!  court  of  K.inRrM  county;  compenciatlou  of 
clerks  and  otHcer*. 

The  surrogate  of  the  county  of  Kinprs  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  stirro^ate,  who  shall  hold 
oflace  for  five  years,  unless  sooner  removed  by  the  surrofrate  for 
cause,  after  trial,  upon  rliarjres  duly  served  upon  him  and  an 
opportunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  oflieo.  the  surrogate  shall  appoint  a  person 
to  fill   such  office   for   the   full    term   of   tive  years.      Such    chief 
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clerk  Khali,  before  eutoriu^  uiK)n  the  perfornianco  of  hiti  duties, 
take  the  couHtitutionul  oath  of  ottice  aud  Khali  tile  the  Huuie  with 
the  county  elerk  of  Kings  county,  together  with  a  bond  in  the 
Hum  of  ten  thousand  dollars,  with  suretieB  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  aa 
such  chief  clerk.  Such  chief  clerk  shall  ix^rform  such  duties  as 
m>w  pertain  to  the  olUce  of  chief  clerk  and  clerk  of  tin-  surro- 
gate*^  court  in  such  county,  and  such  other  duties  as  the  surro- 
gate may  from  time  to  time  by  rule  of  the  court  or  otherwise 
impose  upon  him.  The  compensation  of  such  chief  <'lerk  anil  of 
the  other  clerks  and  olticers  of  tlie  court  and  office  of  such  surro- 
gate shall,  notwithstanding  any  other  provision  of  law,  b^  fixed 
by  the  said  suri*ognte,  and  the  same  shall  be  a  county  charge. 
The  compensation  of  the  chief  clerk  shall  not  be  decrease4l  dur- 
ing his  term  of  otHce. 

Former  f  2r>09a,  sh  adUvd  bj  L.  1911,  ch.  6$8,  renumbered  by  L.  1914, 
ch.   -wa,    in  cff«.ct  Stpt,   1,   1914. 

%  8408.  TAddedy  1914.]  Appointment  o£  court  ofHcem  and 
attendnntn. 

The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
remove,  all  attendants,  messengers  and  court  officers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  aud  sittings  of  the 
court  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by   the  surrogate. 

The  surrogate  of  Erie  county  may  appoint,  and  at  pleasure 
remove,  as  many  attendants,  messengers  and  court  officers  in  his 
court,  to  be  paid  by  the  count.v,  as  the  board  of  supervisors  au- 
thorize him  so  to  appoint.  The  court  officer  or  officers  so  ap- 
pointed shall  p(»sses8  all  the  powers  of  officers  d(»signated  by 
sheriffs  to  attend  upon  courts,  and  shall  perform  whatever  serv- 
ices may  be  rc'quired  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure 
remove,  one  or  more  court  officers  to  att<'nd  his  court  and  to 
perform  such  duties  in  respect  thereto  as  the  said  surrogate  may 
prescribe*,  who  shall  be  paid  by  the  <*ounty  tn»asurer  upon  the 
certificate  of  the  surrogate,  a  sum  not  to  exce<'d  tlu'ee  dollars 
per  day  for  the  days  actually  spent  by  him  in  attendanc<»  upon 
a  session  of  the  surrogate's  c»ourt.  Such  officers  shall  also  have 
nil  the  powers  of  officers  ^lesignated  by  sheriffs  to  attc*nd  upon 
courts  of  record. 

Addtfd  by  U  1914.  ch.  443,  In  effect  Sept.  1,  1914.     See  former  {  2512. 

§  2404.  [Added,  1»0»,  find  AmM,  1014.]  Interpretern  In 
iinrrc»frateN  court  of  KlnK"  oonnty. 

The  surrogate  of  Kings  county  must  from  timp  to  time  appoint 
and  may  at  pleasun^  remove  an  interpreter  to  be  attached  to 
the  surrogate's  court  of  said  c<Minty.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroHer  of  the  city  tif  Now  York,  in  monthly  bi- 
stalments,  and  shall,  before  (Mitering  upon  his  dtities.  file  in  the 
office  of  the  clerk  of  the  county  of  Kintrs  the  constitutional  oath 
of  offiee  in  which  there  shall  also  be  incor]>*>rsited  language  to 
the  effect  that  he  will  fnlly  and  correctly  interfu'et  and  translate 
each  (lUesticm  propounded  throu;:h  him  to  a  witness  and  4>acli 
answer  thereto  in  said  courts.     The  c<unpensation  for  the  above 

21  025 


r 


H  2495-96  SrRHCKJATKS'  COrHTS.  c.  IS.t.  l,a.2 

intorproter  to  be  taken  out  of  tlio  niiMitint  ;ippn>priatr<l  for  the 
Knp|M»rt  of  tlu*  Haid  siirrdKUtr's  cnuri,  or  from  any  other  con- 
tingent city  fund. 

Former    I    2ril.t-n,    a*    addiil    hv    I..     11). K».    <  h.    ('.r».    amended    aod    n>niiiB- 
beriHl  Uy  L.    1«I4.   fb.   443.   In  i-nTfit  S«-|»t.    1.    1U14. 
OrigluHl   Source.—  Code  Civ.   Pn>..   i   :uki. 

S  240S.  [Added,  1014.]  Stenoflrrnpher  for  MurroKa^e's 
eourtM  In  \e^T  York,  KlnRrn,  Krie,  Albany,  Wentoheiiter  and 
C^ueenM  countlen. 

The  Rurrogntp  of  each  of  the  counties  of  New  York,  Kings, 
QuceiiK,  Erie,  Albany  and  WewtchcHler  must  appoint,  and  may, 
for  <'ause,  remove,  a  stenojjrapher  for  his  court. 

In  the  counties  of  New  York  and  Kings  such  stenographers 
Khali  receive  a  salary  fix<'d  by  law,  to  be  paid  a»  the  salaries  of 
clerks  in  the  surrogate's  office  are  paid. 

In  the  counties  of  Krie,  Albany.  Westchester  and  Queens  the 
salary  of  sjiid  stenographer  shall  be  fixed  by  the  board  of  super- 
visors, or  by  the  board  of  estimate  and  apportionment,  as  the  case 
may  be,  and  the  payment  of  such  salary  shall  be  provided  for  by 
tuch  board  in  the  same  manner  as  other  county  salaries  are  paid. 

Added  by  L.  1914,  cb.  443,  in  effect  September  1,  1914.     See  former  f  2512. 

§  24fMI.  [Am*d,  1K».%  1K96,  ]f>02,  1003,  IfMH,  1005,  1006, 
liHM,   1»10,   1014.J     Id.;   in    other   conntlen. 

The  surrogate  of  each  county,  except  New  York,  Kings,  Al- 
bany, Westchester,  Hamilton,  (Queens,  Richmond,  and  FJrie  may. 
in  liis  dis^iM'tion.  appoint,  and  at  pleasure  remove,  a  stenographer 
for  his  c(»urt,  who,  except  in  Sullivan  county,  shall  receive  a 
salary  to  be  fixed  by  such  surrogate,  n(»t  exceeding  in  counties 
imviiig  a  population  less  than  thirty  thousand,  eight  hundred  dol- 
lars per  annum;  in  counties  having  a  pnpnlation  of  thirty  thou- 
santl  ami  not  more  than  fifty  thousand,  not  exceeding  one 
thousand  dollars  p4>r  annum,  and  in  counties  havii.g  a  population 
exi'ceding  fifty  thousand,  not  exceeding  twelve  hundred  dollars 
per  jinnum,  except  that  in  counties  in  which  are  located  cities  of 
the  si'c-ond  class,  or  in  counties  in  which  are  located  three  cities 
«if  the  third  class,  such  salary  shall  not  exceed  eighteen  hundrcHl 
dfillars  per  annum;  an<l  in  any  county  wholly  containing  a  city 
of  the  first  class,  such  salaries  shall  not  exceed  two  thousand 
dollars  jier  anmim.  The  population  of  the  several  counties  sliall 
be  deiermined  by  the  last  preceding  census.  If  a  regular  steno- 
graplu'r  is  apiminted  in  Sullivan  county,  his  salary  shall  be 
five  hundred  dolhirs  per  annum.  The  board  of  supervisors  shall 
provide  for  the  iiayincnt  of  such  salary  in  the  same  mauuer  as 
other  county  salaries  are  paid.  When  not  actually  engaged 
in  the  disi'harge  of  his  dutii-s  as  stenographer,  he  shall  per- 
form such  cleri<al  duties  in  conne<-tion  with  the  surrogate's  court 
as  the  surrogate  direcls.  In  counties  wherein  the  surrogate  is 
also  eonnty  judg«',  the  sten>igr:ii)her  so  appointed  shall  be  the 
^tenograph^'r  of  the  ((muty  eourt,  and  shnll  [)i'rform  the  duties 
pertaining  to  a  stenoirrapher  of  the  county  court  withimt  ud- 
diiional  conip<»f>s:ition.  In  counties  where,  for  any  cause,  a  re^^n- 
lar  stenographer  for  his  court  has  not  Immii  ap])ointed.  as  pnivided 
l»y  this  si'etion,  the  surro^rate  may.  in  iudivicltml  proceedings  re- 
quiring ihe  servit<»s  of  a  sienojrr.ipluM',  appoint  a  stenographer 
wh<>  shall   bi«   paid    a    reasonable   ctunpensalion,    certified    by    the 
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surrogate  in  every  case  in  which  he  take^  notes  of  tostimou^ 
the  estate  or  uiattt'i  in  which  such  services  arc  reuderod. 
When  the  regular  stenograijher  appointed  under  thiH 
last  section  is  sick,  absent,  on  his  vacation,  or  unable  to  i 
titlier  good  cause,  the  surrogate  may  designate  a  stenograi 
act  temporarily  in  his  place,  who  shall  be  paid  by  the  co 
reasonable   compensation   certitied   b>'   the   surrogate. 

FumuT    S    251?..    as    nnuMultHl    by    L.     1893,    cU.    680.    L.    1896,    c 
L.     1902,    ch.    265,    L.    1903,    ch.    470,    L.    1904,    cli.    59,    L.    I90r,,    t 
L.     11M>«,    ch.    226,    L.    1909.    oh.    270,    L.    1910.    ph.    705,    amt'iidwl 
uumhorfd  by   L.    1914,   ch.   443,    In  eff»'ot  Sept.    1,    1914. 

orlKinal  Source. —  The  firnt  two  Bentences  are  frum  L.  1871,  c 
if   1.  ^. 

§  2407.    LAin*d,   1014.]      Duty   of   Mteno^rapher. 

The  stenographer  of  a  surrogate's  court  must,  under  the 
tion  of  the  surrogate,  take  full  stenographic  notes  of  all  p 
ings,  in  which  oral  proofs  are  given,  except  where  the  s'ui 
otherwise  directs.  The  testimony  must  be  legibly  written 
length  by  him,  from  his  notes  when  required  by  the  sun 
and  the  minutes  thereof  as  so  written  otit,  must,  after 
authenticated,  as  prescribed  in  the  next  section,  be  filed 
surrogate's  office,  and  in  ail  cases  his  stenographic  books  ii 
so  filed  and  remain  in  the  surrogate's  olfice  five  years. 

Former   I    2.'>41,    amendod   and   renumbered   by   L.    1914,    ch.    443,    V 
Si?lU.    1,    1914. 
Original  &jurce.— L.    1871,   ch.  874,    |   1,   In  part;   Code  of  Proc.    | 

§  2408.  [Aiu*d,  18S1,  1014.]  How  mlnvteH  of  tenti 
authenticated  and  bound. 

The  minutes  of  testimony  written  out  as  prescribed  in  t! 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  wt 
witness  is  testifying,  mu«t,  before  being  filed,  be  autheiiticu 
the  signature  of  the  stenographer,  referee,  the  surrogate 
clerk  of  the  surrogate's  court,  as  the  case  may. be,  to  tlu 
that    they   are   correct. 

The  minutes  of  testimony  written  out  by  the  stenographe 
be  bound,  at  the  expense  of  the  county,  in  volumes  of  com 
size  and  shape,  indorsed  *'  Stenographic  minutes,"  and  nui 
consecutively. 

Former  fi  2542  and  2543,  tlu>  first  an  amended  liy  L.  188 1.  ( 
amended   and  renumbered  by  L.    1914,   eh.  443,   in  elToct   Sept.   1,    101 

Oriifinal  Source.—  L.  1877,  ch.  206,  IS  1.  3,  in  part,  and  part  ' 
Code  of  rroc.,  S  2G6. 

S  2400«  [Addedy  1014.]  FeeM  for  copyluar  or  reco 
paper*. 

The  clerk  of  the  surrogate's  court  may  charge  and  receive 
use  of  the  county  the  following  fees,  except  that  where  the 
of  supervisors  or  board  of  aldermen  have  nllowed  him  to  : 
fees  for  his  own  use  the  same  may  be  received  and  retail 
said  clerk: 

1.  For  furnishing  a   transcript  of   a   decree   to  be   filed 
county  clerk's  office,  fifty  cents. 

2.  For  making  a  copy  of  the  i)roce«Mlings  and  eviilence 
matter,  six  cents  per  foHo. 
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3.  For  recording  nprecmeiits  Kettlinj?  pstntes  or  nocounts,  re- 
li'iiscs,  a.ssij^iiiiifnts,  or  luort^faKt's  of,  or  liens  upon  any  interest  in 
mi  estate  or  fund;  wills  probated  In  another  county  or  state,  and 
the  papers  required  to  he  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  *)f  which  he  is  entitled  to  a  fee,  ir  a  copy,  twenty-live 
cents. 

5.  For  making  and  certifying  a  copy  of  a  will,  or  paper  on  file 
or  recorded  in  such  ofliee,  ten  cents  for  each  folio. 

(J.  I*'ur  comparing  and  certifying  that  n  paper  is  a  copy  of  a 
rt«<'ord  or  paper  on  file,  twenty-tive  cents  and  live  centB  for  each 
folio:  and  ft>r  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  arc  presented  by  any  party  to  any  proceed- 
ing, one  (M-nt  for  j^aeh  folio. 

7.  Vol-  reconling  the  ollicial  bond  or  undertaking  of  an  exec- 
utor, adininistrati»r,  guardian  or  trustee,  ten  cents  a  folio,  except 
that  where  the  clerk  receives  a  salary  as  full  conipen.sation  for  his 
services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  comi)ens}ition,  and  may  reipiire  the  clerk  to  keep  aa 
ace<junt  of  all  such  fei's  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointnumt  of  a  guardian,  if  It  appears  that  the  appli- 
cfition  is  made  for  the  purpose  of  enabling  the  minor  to  receive 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  audi  minor  in  the  military  or 
nuval  service  of  the  United  States,  no  fees  shall  be  charged  or 
reeeived. 

Added  l>y  L.   1914,   ch.  443,  In  efrect  Sept.  1,   1014.     See  former  f  2501. 

§  2»4>0.  r Added,  1f>14.]  Feen  of  MtenoirrAphei*  aetln«  or 
taking:  teHtlinuny   In.  NiirroKnte*n  (•onrt. 

A  stenographer,  appointed  or  acting  pursuant  to  sectifms  24t)6 
and  *2AU7  of  this  act.  may  i-liart:e  and  receive  a  sum  not  exceeding 
six  cents  per  folio  for  furnishing  a  copy  of  the  minutes,  proceed- 
ings and  testimony  taken  in  surrogate  s  court  to  any  person  who 
ai»i>lies  for  the  same. 

A<hh-a   by  L.   1914,   cli,   44.3,   In  t-rTfCt  Srpt.   1,   1014. 

§  2r>01,    [Added,    1!)14.]     KxpenMea    of   nurrofrate    or    clerk. 

Where,  ujion  the  application  of  any  party,  the  surrogate,  or  the 
clerk  of  the  surrogate's  court,  goes  to  a  place  other  than  the  surro- 
gate's ofliee.  or  the  (Miurt  room  where  surrogate's  court  is  regularly 
held,  in  order  to  take  ti'stinioiiy,  he  shall  be  paid  bj'  such  party 
his  actual  and   necessary   expenses. 

AddiMl   l.y  L.   1011,   cb.    11.1,   lii  .ITcol  Srpt.   1,   1014. 

§  2r»02.  lAmM.  lS!>a,  ISDI,  1JMM),  HMKl,  1JH>S,  IMNI.  lfK>T, 
inOK,  nXM),  i;n:t«  ISHt.]  CUtU  <»f  Nurr«»Knle*w  courti  deputy 
<*lerk.    of   Ni]ri*«>K:nte*M    <M>iirt;    tlieir   powerH. 


The  <lerk  and  deputy  clerk  of  the  surrogate's  court  may  sev- 
erally exercise.  <oiicnrrentl.v  with  the  surrogate,  the  following 
powers  of  the  >urro;,'ate: 
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1.  He  may  certify  and  siffn  as  clerk  of  the  court,  or  as  deputy 
clerk  of  the  court,  as  the  case  may  he,  any  of  the  records  of  the 
court,  and  the  records  and  papers  specitied  in  suhdivision  nine  of 
section  2490  of  this  chapter. 

2.  He  nmy  iKsue  any  citation,  suhpoona  or  other  mandate  to 
which  a  party  in  entitled  as  of  course,  either  unconditionally  or  on 
the  filing  of  any  i)aper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the  seal 
of  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth 
of  this  act,  a  copy  of  any  paper,  recju'ired  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  .surrogate  is  absent  fn»m  his  office  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  the  county  judge;  and  in  any  proceeding  of  which 
the  court  has  jurisdiction,  he  may  administer  oaths,  take  affi- 
davits, testimony  and  deposition.^  and  certify  the  same  at  any 
place  \%ithin  the  state  of  New  York,  with  the  same  force  and  effect 
as  if  taken  in  his  county. 

fi.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings,  Queens  and  New  York  may,  with  the  approval  of  the  sur- 
rogate or  surrogates  of  his  county,  authorize  or  deputize  one  or 
more  of  the  other  clerks,  employed  in  the  surrogate's  office  of  his 
county,  to  sign  his  name,  and  exercise  such  of  the  other  powers 
conferred  upon  him  by  this  section,  as  ne  shall  designate.  The 
surrogate  may  prohibit  the  clerk  and  deputy  clerk,  or  either  of 
them,  from  exercising  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  %'alidity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employiMl  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogatm 

8.  The  clerk  and  .deputy  clerk  of  the  surrogate's  court,  and  in 
the  county  of  Kings  tw«  other  clerks  and  in  the  county  of 
Queens  one  other  clerk,  to  be  ilesignated  by  tlu»  surrogate,  in  addi- 
tion to  the  powers  above  enunu'ratcd  may  exercise,  concurrently 
with  the  surrogate  of  the  county,  the  power  to  take  the  proof  of 
a  will,  unless  demand  be  made  for  an  oral  examination  or  cross 
examination  of  the  subscribing  witnesses,  or  objections  to  such 
probate  are  pending. 

Fomiipr  fiS  2500  and  2510,  ns  amondiHl  by  L.  1893.  ch.  686.  L.  1894.  di.  211, 
L.  1900.  ch.  er>l.  L.  19oa.  ch.  42.  1..  19or»,  rh.  015.  Ta  19(>«,  ch.  Ur»,  L.  1!)(»7, 
ch.  209,  L.  1908.  ch.  103,  L.  1913.  ch  439,  amenUcd  and  renuiubcrccl  Ity 
L.    1914.   Ch.   443,   in   effect  Sept.    1,    1914. 

OriKinal  Source  of  I  2ri09. —  The  auicndnicut  of  1893  consolidated  former 
II  2509  and  2311.  Former  f  L\"0l)  was  derived  form  L.  IMWI.  ch.  3(;l'.  $  9: 
K  1873,  ch.  3;  L.  1S74.  ch.  4.-)6:  L.  IS77,  ch.  IMKi.  §  3:  L.  ls77.  ch.  274. 
|i  1,  2,  3.  Former  I  2r>ll  was  derived  from  L.  1S73.  ch.  'JL'."..  Inst  vlaxi-n' 
of  I  1.  SiiIkI.  7.  nddod  by  the  iiinrndiiuiit  of  U»rt!)  was  derivi-d  from  L. 
1S89,  ch.  .T«).  I  3,  an  umendcHl  by  h.  isi>."i.  ch.  ."14.  §  ;{.  nud  L.  lims,  ch. 
lS.-».    S    2. 

OriKinnl   Source  cif    $   L'."»lo. —  SubHtitiitnl    for   fnninr    §    li.'.U)   by    the    ummd 
nient  of   isiKI,   in   c<mforniiiy   \vliU  L,    l.v\;i,   vU,   ;5c,7. 
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§  2503.  [Added,  1»14.]    Clerk  to  keep  court  and  trust  fund 
resriMter. 

Whenever  there  shall  be  filed  in  the  office  of  the  snrrojjate  any 
decree  or  order  of  the  surroffiitc  or  of  the  snrrogate's  court  direet- 
iiiff  the  deposit  of  money,  either  actually  in  the  hands  of  some  per- 
son or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
d^'^^cribe<l  in  any  snch  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  or 
upon  the  tiling  in  the  said  surrogate's  office  of  any  treasurer's  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  order  of  any  such  surrogate's  court  the  clerk  of  the  sur- 
rogate's court  shall  ent(*r  in  the  court  and  trust  fund  register,  the 
title  of  the  proi-eeding,  or  the  name  of  the  estate  in  which  such  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amount 
so  deposited,  or  ordered  to  he  dei)osited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  person  or  per- 
so!is,  if  any,  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  tiling  of  the  same  or  of  Kuch  receipt  as  herein  men- 
tioned. 

A<ldc<l   by   L.    1014,    ch.   443,    lu   effect  Sept.    1,    1014. 
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ARTIC'l.ll    THIRD. 

The  surrogate's  court  and  its  general  jurisdiction. 

Sec.     25<)4.  Surrogato's  wurt ;  trlion  to  Iw*  oi>en ;  timcB  anil  placfH  of  holillng 

».<  urt, 
2r>ft5.  WhiMi  iind   \vl)»n*o  cdurt  hrlil   bj'  c<ninty  judgi?;   iirwoiHlluKM  when* 

•  oiiiity   ju<l;^«'    l«  also  surroifato. 
2500.  Terms   of  HurnijratcH*   r<mrts   in    New   York   county   and    iwiwers   of 

wirrowiteH. 
2i>07.   Pr«H*e«linjfs   In  supreme    eonrt   regulated. 
IMOS.   Ideni :    transfer  of  priKveiliiiKTH   to  Nurn^ito's  wmrt. 
2.'»00.   PpK-eetllnffs,     et    cetera,     of    acting    surrogates,     where    and    how 

nM'i>rile(!. 
2rilO.   General    JnrlMlictlon    of    nun-offate's    court. 
2511.  JuriKiUetloii  of  per.*<»n8;  when  and   how  obtained. 
3.'»12.  JuriKilietUin  of  Kubject  matter:   objection  to  defect  In  record. 
2r>l.'{.   rreKum|>tlon  of  jmMsHllctlon. 
2.J14.   KfTrct  of  exercJsi?  of  Juri»<dictlou, 
2.515.  Exclusive  Juri.'sdictlon. 

2516.  C«>ncnrrent  jurlMdiclion   of  two  or  more   KurrogatcK. 

2517.  Jurisdiction,   how  ulToctcd   by   locality  of  debtn. 

§  2504.  [Added,  1014.]  Snrrfiirate'fi  court;  T»lieu  to  be 
opened;  tlmen  and  plaeeM  of  holding  court. 

The  fturropate's  oonrt  is  a)wnyK  open  for  the  transaetion  of  any 
business  within  its  powei-K  and  jnrisdietion. 

The  surrojfate  may,  from  time  to  time,  appoint,  and  may  alter, 
the  times  and  places  of  holdinjr  said  (umrt  for  the  transaction  of 
any  bnsiness  which  may  come  before  it.  The  surrogate  may  siffn 
orders,  di'crees,  letters  testamentary,  of  administration  and  of 
l^nardianship,  and  approve  bonds  wherever  he  may  be  at  any  time. 

Added  by   L.   1914,    ch.   443,   in   effect  Sept.   1,    1914.     See  former   %  2r.04. 

fi  2505.  fAm*d,  1014.]  'Wlien  and  where  eonrt  held  by 
connty  JudKe.  Pr€>eeedinarii  where  eounty  JodKe  In  uIho 
•nrroflrate. 

The  Rurrosrate's  court,  in  a  county  where  the  county  judpe  is 
alBO  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former   f   2506,    amended   and   renumbered   by   L.    1914,    ch.   443,    in   effect 
Sept.    1,    1914. 
Original  Source.—  L.   1847,   ch.  280,   §  32,  in  part. 

§  2606.  [Ani*d,  1K08.  IKOO,  1014.]  TerniM  of  HnrroiirRte'a 
court*  in   Ne^v   York  county  and  powcm  of  nurrosrateti. 

The  surrogates  of  the  county  of  Xew  York,  from  time  to 
time  must  appoint  and  may  alter  the  times  of  holding  terms  of 
that  court  for  the  trial  of  probate  proceedings  and  for  the  hear- 
ing of  motions  and  r»ther  chamber  business.  They  must  pre- 
scribe the  durati<»n  oi'  such  terms,  and  assign  the  surrogate  to 
preside*  and  atti^nd  at  tin*  terms  so  api)ointed.  In  case  of  the  in- 
ability of  a  surrogate  r>f  that  county  to  preside  or  attend,  the 
other  surrogate  may  preside  or  attend  in  his  place.     Two  or  more 
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terniB  of  tho  siirropate'.s  court  may  Ik"  appointor  lo  be  hold  at 
till*  same*  time.  The  torm  of  thiit  couri  1m'I«1  at  tho  ohauibors 
shall  dispose  of  all  hiisiiiess  oxci'pt  lontostcil  i)robato  i)roroed- 
inps;  all  coutostod  prol)at<'  procooiliiiirs  shall  he  disi)osi'd  of  at  the 
trial  term.  An  ai)p()ii)tmeiit  must  be  imblished  in  two  news- 
papers publiiihed  in  the  eity  of  New  York  duriuj;  or  before  ihe 
tirst  woek  in  January  in  each  year.  All  the  powers  conferred 
by  biw  upon  the  surrogate  of  the  county  of  New  York  may  lie 
exercised  by  citluM*  of  the  surrojjjates  of  the  sai<l  county.  There 
shall  be  published  in  the  oflicial  law  jiaper  published  in  said 
county,  upon  Monthly  of  every  week,  under  the  name  of  the 
surrojrate  making;  the  several  appointujenls.  a  full  and  true  list 
of  thi*  names  of  all  appraisers,  transfer  tax  appraisers,  special 
puanlians,  referees  and  temporary  administrators,  whi<'h  either 
surroprate  shall  have  desijrnated  or  appointed  during  the  preced- 
injr  week  together  with  the  names  of  the  proceeding**  in  which 
they  were  appointed  and  the  dates  of  said  appointments. 

FdrnuT  H  2504.  ns  nm«*n(lc<l  by  L.  isori.  rh.  !).  I>.  lSOf»,  eh.  605,  amended 
ami   rc'uuinhcn'd   by    L.    J014.    ili.    -ItU,    In   tfTi-rt  Sept.    I,    11)14. 

OrlgliiMl  Source.  The  Iirf^t  seiiteiifp  \v»is  t;ikrii  from  R.  H..  pt.  3,  ch.  2, 
tit.   1.   §  12,   iu  part. 

§  2507.  [AiiiM,  1H0S,  1014.1  Procet^iliiiflrH  In  nnprenie  court 
roffuliiteii. 

In  a  special  proceeding  cognizable  before  a  surrojfate,  taken  in 
the  supreme^  <M»urt,  as  prest  ribed  in  section  *J4.S()  of  this  chapter, 
the  seal  of  the  court  in  which  it  is  taken,  must  be  used,  where 
a  seal  is  nei-essary.  The  special  proceeding  must  be  entitled 
in  that  court:  and  the  papers  therein  must  be  tileil  or  recorded, 
as  the  case  nuiy  In*,  and  issues  therein  must  be  tried,  as  in 
an  action  broupht  in  that  court.  The  clerk  of  that  conrt  iiuist 
sipn  ea<'h  record,  which  is  required  to  be  signed  by  the  Hurrojcate 
or  the  clerk  of  the  surro^rate's  court.  The  issuing  of  a  citation 
may  be  directed,  and  any  order  intermediate  the  citation  and  the 
decree  may  be  made  by  a  jud^e  of  the  court. 

K«>rnirr  {I  2400,  ns  nmoiuloil  by  I..  ISIKT.  ch.  04<].  iiraoiuled  and  ranum- 
IwnHl   by   L.    J.S>14.   eh.   44(1,   lu  effoct  Sept.    t,    1014. 

Original  'Sfjurcc- -  Mostly  iiuw.  But  see  rcfcrttuccs  cited  lu  note  to  | 
2478,    aute. 

I  2.%OH.  [Am'd,  1H05,  1914.]  Id.;  tranaifor  of  |>roceedin«r« 
to   Miirrof^THte^N   court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  heinp  satis- 
fied that  the  reason  for  the  exerci.se  of  its  powers  and  jurisdiction 
has  <'ensed  to  operate,  niak<'  an  order  to  transfer  to  the  surro" 
;;ate's  court  any  matter  then  peiuliuK  befiire  it.  Such  an  order 
oiM-rales  to  transfer  the  same  a(M-ordin>rly.  Immediately  after 
Huch  a  transfer,  or  after  the  revocation  of  the  order  of  the 
justice  of  the  supreme  court  as  prescribed  in  section  24S.'l.  the 
surro;;ate  must  cause  entries  to  be  made  in  Ihe  proper  book  in 
his  office  referring'  to  all  the  papers  filed,  and  orders  entered,  or 
other  pro<eedinKs  taken  in  the  supreme  court;  and  he  may  cause 
coi)i<'s  of  any  of  the  cuders  or  papers  to  be  uuide,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

Fonaer  K  2101.  n-;  ninctubMl  bv  T.  isflri.  ,!i.  0|(J.  iimeiuloil  ami  reDQUi- 
lH»re<l   by  L.    1'.»14.   ch.    4b'l.    Ui    cITect    Sept.    |.    V.tW. 

OriKHinl     S«>i|i'«e.   -  Nfo-slly   inw  Pill     see     relereuces     iHeil    In    note     to     S 

217s,    ante. 
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§  :£ffO».    |Ani*i1,  1»>14.1     I'roceedliiVM,  etc.,  of  setlnff  Mtirro- 
ISrtttvN,  where  uud  liun-  reeoriU**!. 

Whore  nh  act  is  done,  or  n  proceodhif?  \n  takon  by.  Itefore,  of 
l>y  authority  of,  nil  offlrcr,  or  a  pprsoii  apuolutod  by  ilie  Imnrd  of 
<npprviKni*s,  or  by  the  bonrd  of  ahh'rineii,  tonipfirarily  aotiiijr  aa 
surrogate  iif  any  cdnnty  a«  prescribed  in  tluM  chapter,  the  same 
must  be  recorded,  or  the  in'oper  nnnufes  thereof  nitist  lie  entered, 
iu  the  bookn  of  the  snrroffate'H  court,  in  like  manner  as  if  the 
same  were  done  or  taken  l)y,  before,  or  by  authority  of  the  snr- 
ropate  of  the  cotinty;  and  the  ottleer  or  person  so  actinp:.  or  the 
eh'rk  of  the  surr<»j;ate's  court,  must  sljfn  the  certificate  of  pn>- 
l)ate  an<l  any  h'tters  so  issued,  and  must  certify  tlie  record 
thereof  iu  the  book.    , 

Former   I    2494,    auiciidpd   and    r<»nuinberc'd   by   L.    1914,    ch.    443,    In   effeot 
S»pt.    1,    1U14. 

Orislual  HoiirCf.—  Mostly  now.      flat  si'o  It.   S.,   pt.  2,   eli.   (5,   tit.   2,    |  53. 

§   2.%IO.    [Anrd,  imia,   1S>14.J      General  JurlAdlctloti   of  nttr- 
roff:ate*M  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
huH,  iu  addition  to  tlie  powers  conferred  up4)n  it,  or  upon  the 
i^urroKHte.    by   si>cciai   provision   of   hiw,   jurisdiction,   an   fttllows: 

To  administer  justice  in  nil  nnitterH  relating  to  the  afifairH 
of  dei'CilentK,  and  upon  the  return  td*  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  pnHM'eding,  or  between  any  part> 
and  any  other  person  having  any  claim  or  interest  therein  who 
voluntarily  appears  in  such  priM'ceding,  or  is  brought  in  by  sup- 
plenu>ntal  cii.it ion,  as  to  any  and  all  matters  necessary  to  be 
determined  iu  order  to  nnike  a  full,  e<iuitable  and  complete  dis- 
position of  the  nnitter  by  smh  order  or  decr«'e  as  justi<e  requires. 

And  in  the  cases  and   in  the  manner  ^n'escribe«l   by   statute: 

1.  To  take  the  proof  of  wills:  to  admit  wills  to  probate;  and 
to   take  and  revoke  probate  <)f  heirship. 

li:  To  grant  and  revoke  h'tters  testamentary  and  letters  of 
ailministration,  and  to  appoint  a  sncces^«n-  in  place  of  a  person 
wlu)se  letters  have  bc'cn  revok(»d. 

.'{.  To  direct  and  control  the  conduct,  and  settle  the  Hcconnts, 
of  executors,  administrators,  and  ti'stamentary  trustees:  to  re- 
move testnincntary  truster's,  and  to  appoint  a  successor  in  place 
of  a  testamentary  trustee. 

4.  To  enforce  the  payment  of  debts  and  legacies;  the  diatribu- 
tiou  of  the  i»HtateH  of  decedents;  and  the  payment  i»r  delivery,  by 
executors,  administratf>rs,  and  t(»stMmentary  trustees,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
ftind. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property  of  decedents,  and  the  disp<»sition  of  the  proceeds 
thereof. 

(».  To  appoint  and  I'tMuove  guardians  for  infants;  to  compel 
the  payment  and  tlelivery  by  tliem  of  nioney  or  other  property 
belonging  to  their  wanls;  to  direct  ancl  control  their  conduct,  and 
settle  tlielr  nccfmntx. 

7.  To  settle  the  accounts  of  a  father,  mother  or  other  rela- 
tiv#^  having  the  rights,  powers  and  duties  of  a  guardian  in  so<age. 
and  to  comjjel  the  paynu-nt  and  delivery  of  uiouey  or  other 
property  belonging  to  the  ward. 
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8.  T<i  determine  the  validity,  constniftion  or  effoct  of  any  dis- 
position of  proptTty  coiitMined  in  niiy  will  prov«*d  in  his  court, 
whenever  a  spet-inl  proceeding  is  brouKht  for  that  purpose,  or 
whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  prn<«eedinK  p<»ndinf:  before  him,  or  whenever  any  party 
to  a  proceeding  for  the  probate  of  any  will,  who  is  interested 
thereunder,  demands  such  determination  in  such  proceediufr. 

Form<T  I  2472.  b»  nm<>n<1i>d  by  L.  100!l,  oh.  407.  nnMm<l(Ml  and  renumtH^red 
by    U    1914.    <h.    443,    In    ffffit   Sept.    1,    1914. 

OiiKiual  Smirrr.— U.  S..  pt.  'A.  rU.  2,  tit.  1,  J  1;  j>t.  2,  ch.  tt,  tit.  .% 
art.  :i.  i  OC,  aH  aim«n<lf<l  by  L.  18«G,  ch.  115;  L.  ISOi,  rh.  782;  1^.  1871, 
eh.    482;    L.    1874,    ch.    207, 

§  2R11.  [Adfledy  11*14.]  JnrlMcllrtlon  of  peraonii^  ^vhen  and 
bo\«-  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have 
jurisdiction  of  the  following  described  persons: 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  those 
described  as  being  persons  belonging  to  a  «*lass,  or  connected  witli 
the  decedent,  or  as  interested  in  the  i^roperty  or  matter  in  ques- 
tion, whether  designated  by  their  full  and  correct  names  or  not. 

3.  Persons  of  full  age  whr>  have  not  been  judicially  deolareil  to 
be  incompelcnt  to  manage  their  affairs. 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition, 
waive  the  issue  or  service,  or  both,  of  the  citation  by  an  instni- 
nient  in  writing  signed,  acknowledged,  or  proved  and  duly  cer- 
tified. 

b.  Who,  whetlier  nanifnl  in  the  petition  or  citation  or  not,  shall 
appear  personally  in  c<uirt  and  file  written  signed  notice  of 
apiJearance  acknowledged,   or  prove<l.   ami   duly  ccrtifieil. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  by  attorney  whose  authority  in  writing  to  appear,  .so 
signed.  a<*knowlcdged,  or  proved,  and  duly  certified,  shall  be  filetl. 

Added    by   L,    1014,    ch.    443,    in   <»ff«rt   Sept.    1.    lUU. 

§  2512.  [Added,  1914.]  JnrUdictlon  of  Nubjeot  matter; 
objeetion  to  defect   in   record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  make 
a  decree  or  other  determination  by  the  <'xisience  of  the  jurisdic- 
tional facts  prescribed  by  statute.  When  the  decree  or  other 
determination  fails  to  recite  the  existence  or  proof  of  a  juris- 
dictional fact,  and  such  fact  actually  existed ;  or  when  any  party 
has  failed  to  take  any  internkcdiale  proceeding  required  by  law 
to  be  taken,  an  objection  to  such  decree  or  determination  based 
tlu»reon  is  available  only  uiK)n  appeal,  and  the  surrogate's  court 
may,  in  its  discn-tion,  allow  such  a  defect  to  be  supplied  by 
umendment. 

Addrd  by  L.  1»14,  ch.  44.^,  in  efTtot  S<'r>t,  1,  1014.  See  former  {  2474. 
orljrinMlly  n-.  ls«'d  fn.iu  J,.  is<;s.  oh.  I'lMi,  |  1;  L,.  1S70,  ch.  3.'i9,  |  1; 
L.    1S72.   ch.   1»2. 

§  2r»18.    [Am*d,    1»10,    1914.]    Prennmptlon   of   JarlndlctloB. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  a  decree 
or  other  dclcrmiujition.  is  drawn  in  iiuestinn  collaterally,  l^he 
jurisdictiou   is   presumptively,    and,    in   the   absence  *of   fraud   or 
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polhisioD,  coiK'lusivoly,  established,  !)y  an  allo>i;ation  of  tht»  juris- 
dictiunal  facts,  rontainod  in  a  written  petition  or  answer,  duly 
verified,  used  in  the  surrogate's  eourt.  The  fact  that  jurisdietiofi 
«)f  the  parties  was  ohtained  is  presumptively  proved,  by  a  reeital 
to  that  effect  in  the  decree. 

Furmor  JS  247.1.   as  nmendtil  by  L.    1910.  ob.   57G,  aroendpd  and  renumbered 
by   L.    1014.    (b.   44:{.    in  vtTwt   S<'i»t.    1.    1914. 
Original  Sourre.     S«^e  U    1K70,   <b.   3.10. 

f  S514.    [Remam.,  1914.]     Bffect  of  exercise  of  Jariiidietlon. 

Jurisdiction,  once  duly  exercised  over  any  matter  by  a  surro- 
j?ate's  court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  in- 
cidents, except  as  otherwise  si>eciaUy  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
(►r  of  administration  have  been  duly  issued  from,  or  any  other 
special  iiro'ceedinp  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdi<'tion,  all  further  proceedings  to  be  taken 
in  a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  .same  court. 

Former  i  247:;,  ronumlxreU  by  L.   1914,   ch.   443,  In  effect  Sept.    1,  1914. 
Original   Source.— K.    S.,    pt.    3,    eb.    2,    tit.    1,    {    12;   pt.    li,    cb.    C,    tit.    1, 
S   2K,   and   tit.   5.    I   24. 

« 

g  2515.    [Am*d,    1014.]     Bxclnnlve    Jarlndlctlon. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases : 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resi- 
dent of  that  county,  whether  his  death  happened  there  or  else- 
where. 

2.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
within  that  county,  leaving  personal  property  within  the  state, 
or  leaving  personal  property  which  has,  since  his  death,  come  into 
the  state,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
without  the  stale,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  has  since  his 
death,  come  into  that  county,  and  no  c»lher,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resi- 
dent of  the  state,  and  a  petition  for  probate  of  his  will,  or  for  a 
grant  of  letters  of  ndininisi ration,  under  subdivision  se<-ond  or 
third  of  this  section,  has  not  l»een  fih'd  in  anj'  surrogate's  court; 
but  n*al  pn»perty  of  the  decedent,  to  which  the  will  relates,  or 
which  is  snbje<*t  to  disposition  umler  title  fourth  of  this  cha])ter, 
is  situated  within  that  county,  and  no  other. 

Former  I  2476,  amended  and  reiium])enMl  by  L.  1014.  eh.  443.  In  effect 
Sept.    1.    1014. 

Original  Sonree.— It.  S.,  pt.  2.  eb.  O.tlt.  2,  S  23;  pt.  3.  ch.  2,  tit.  1, 
«   1;   U   1837.  ch.  460,   §   1. 
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§  2R1<S.    [Reitnin.,  1014.]      Conrnrrent  Jm^ndlctlan  of  t^ro 
or   more   nurroKuteN. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into,  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  tiiird  of  tlie  hist  section:  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circtmiatani»es 
speiilicd  in  subdivision  fourth  of  the  last  section;  the  surro|rat<'s' 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive  <if 
cviM'.N  other  snrr(»Kate's  court,  to  take  the  proof  of  the  will  find 
trrani  letters  ti'stamentary  thereupon,  or  to  prant  letters  of  admin- 
istration, as  the  rase  requires.  But  where  a  petition  for  probate 
of  a  will,  or  for  letters  of  administration,  has  hei'W  duly  tiled  In 
either  nf  tlK»  courts  so  po«<sessinjr  concurrent  jurisdiction,  the  juris- 
diction of  that  court  excludes  that  of  the  other. 

Foniur  S  2177.   r.iuimberea  by  L.   1914.   cli.  448,   in  effect  Sopt.   1,  1»14. 
Original  Soun-i-.—  11.   S..   pt.   2,   cb.   0.   tit.  2,    |  24. 

§  2.'>17.    {Rennm.,     1014.1     JurtMdlcttoti,     how     Affected     br 
lociili<>-   of  (lebtii. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
c(»urt.  a  debt  owing  to  a  decedent  by  a  resident  of  the  stale  is 
regarded  as  personal  property  situated  within  the  county  where 
the  debtor,  or  either' <if  two  or  more  joint  debtors,  resides;  and  a 
debt  owing  to  him  by  a  domestic  corporation  is  regarded  as  per- 
sjnia!  iirnjicrty  situated  within  the  county  where  the  principal 
ollice  of  the  cnrixiration  is  situated.  But  the  foregt>ing  provismn 
<lnf's  not  appl^  to  a  debt  evidenced  by  a  bond,  pr«imisst)ry  note,  or 
other  instrument  for  the  payment  of  money  only,  in  terms  negoti- 
able. (»r  payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debt(tr  is  a  resident  or  a  n<jn-resident  of  the  state,  or  a  foreifrn  or 
a  donii'stic  government,  state,  county,  public  officer,  as.sociatiou, 
or  corporation,  is.  for  the  purpose  of  so  conferring  jurisdiction, 
n'i;ardi'(i  as  pcrsnna!  prnp<»rty  at  the  place  where  the  bond,  note 
ar  other  instrument  is.  either  within  or  without  the  state. 

roniuT   §   'J47S.    niiunil>«'retl  l>y    L.    nH4.   oh.   443,   In  efTect  Sept.    1.   1914. 
(Uiciiial    Sonrt'f.--  Ntw. 
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TITLE  n. 

Special  proceedings;  pleadings,  process  and  its  service;  appear- 
ance; trial  by  court  or  jury;  taking  and  preserving  testl- 
monsr;  orders  and  decrees,  their  eifect  and  enforcement. 
Letters,  their  requisites,  effect,  issue  and  revocation.  Bonds, 
their  requisites,  approval,  prosecution  and  discharge. 
Sureties,  their  rights  and  obligations. 

Article  1.  Special  proeoedlnffH,  h<»w  bopun ;  pleadings  am!  process;  servlco 
<if   citutli'U   ami   "tlier   pmcess.    and    pnmf   thereof. 

2.  App«'uran«'i',  appointment  of  npocial  gnardian ;  t-ouKolldatlon  '^f 
prueo('dlnK'<'  Beferencr,  trial,  decision,  exirptions  and  trsit- 
moiiy.  ()rtler«  and  decrees,  effect  an«l  euforceinent;  dorkeliujc, 
dfsrharglnj?  and  stayinj?. 

8.  r^etterH.  their  requisites,  priority  and  authority:  ho\r,  when  and 
to  whom  granted ;    revocation.      Bomoval  of   trnuttH-. 

4.  BondH  and  undertaklngx.  approval,  recordini;.  pros'HMiMim  and  dis- 
charge;  sureties,   their  releaae,   rights  and  obligatlouB. 

ARTICLE    FIRST. 

(Special  proceedings,  how  begun;  pleadings  a7id  proccRs;  servia 
of  citation  and  other  process,  and  proof  thereof. 

Sec.    2518.   PnK*«'*Hlliig   commencetl    hy   petition ;    statute   of    limitations. 

2519.  Written    pleading}^    required. 

2520.  Verifleatlon  thereof. 

2521    General  contenta  of  petition. 

2522i  Proc'CHH;  how  «xc»cuteil  and  rctuniable. 

2523.  Qeneral  contents  of  citation. 

252-1.  General  cont»»uts  of  eitatlon ;  [M»rsi«m»  confltltntJng  a  class;  person.s 
unknown  or  wluwe  nnnn's  or  jMirtH  of  names  are  unknown. 

2035.  Citation;  how  servod  within  state. 

2526.  Serrlre  iwrtfionally  without  the  atate,  or  hy  puhllctttlun;  when 
ortWriKi. 

2527  Application  for  order  permitting  Ki-rvice  by  publication;  or  jht- 
sonally  without  the  state. 

2.t28.  Order,   when  and  how  made:  e«»ntents  thcrenf. 

2520.  When  service  of  citation  shall  be  made;  manner  of  aervh^e  with- 
out the  state  or  by  publication. 

2530.  Id.;  ui)on  Infant,  et  cetera;  additional  requirement  in  certain 
cases. 

2.'S81.  Proof  of  serrlce  of  citation,  subpoena,  et  cetera, 

2532.  Publication  of  citation,  et  cetera. 

g  8518  f  Am'd,  1014.]  Proceeding  comnti^nccd  hy  petition; 
Atatvte    of   limitntionti. 

Kvory  prococdiug  in  surropnte's  troiirt  .shall  bo  wnimonrcd  by 
tho  filing  of  a  petition.  In  iiny  case  whei-o  the  time  in  whi<'h  to 
begin  such  proccedinK  is  limited,  a  citation  or  an  order  to  sIkiw 
cause,  on  such  petition  muHt,  within  si.xty  da.vK  thereafter,  be 
isHUi'd  and  be  served,  as  prescribed  in  this  chapter  niK»n  the 
adverse  party,  or  upon  one  of  two  or  more  adverse  parties,  who 
are  jointly  liabk»,  or  otherwise  united  in  interest;  or  witliin  the 
Hamo  time,  the  first  publication  thereof  must  be  made  pursuant 
to  aa  order  made  as  prescribed  in  this  chapter. 

Former  |  2.117,  amended  and  renumbered  by  L,  1014,  cb.  443,  In  effect 
S.pt.    1,    1914. 

Original  Source. —  New. 
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§  a.*»lt>.    [A lira,   lOM.J       Written    pleadiiiKM   ronnlreil. 

All  petitions,  answers,  and  objections  phall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  claim,  objection 
or  defence,  and  a  demand  fen*  the  decree,  ord(*r,  or  other  relief, 
to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be 
duly  verified.  The  sniToKate  may  require  that  a  copy  thereof 
I)e  served  upon  any  person  interested  in  such  manner  as  he  may 
direct.  A  party  who  fails  to  comply  with  such  rccfhiremeut 
may  be  treated  as  a  party  in  default. 

Former    §    25:i'{,    anu'iuled   anil    renumberwl  by   L.    1914,    ch.    448,   In  effect 
Sopt.    1.    15)14. 

OriKlual   Source. —  New. 

§2520.    LAin*d,   1014.]     Verlfieatlon   tliereof. 

The  provisions  of  sections  51iJ?,  .5124,  .525  and  526  of  this  act 
apply  1o  a  verification  made  pursuant  to  this  chai)ter,  and  to 
the  pt^tition  or  otIuT  paper  s<»  verified,  where  they  can  be  so 
appli<'<l  in  substance,  without  regard  to  tlie  form  of  tlie 
proceeding. 

KoniK-r    ^    2r»;M,    amended    and    reuuml^erod    by    L.    1014,    oh.    443.    In    effect 
S.i>t.    1,    lin4. 
Original    Sonne. —  New. 

§  2521.    [A«lcle(l,    1014.J     Geuernl    contents    of    petition. 

A  petition   must  substantially  set   forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  the 
person  to  whose  estate  or  fund  the  proceeding  relates,  and  the 
name  and   residence  of  the   petitioner. 

2.  The  facts  uiH)n  which  the  jurisdiction  of  the  court  depends 
to  entertain  the  application  and  grant  the  relief  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  diligence,  the 
names  and  j)ost-otliri»  adch'csscs  of  all  the  persons  interested  in 
the  proceeding  who  are  recpiired  to  be  cited  upon  the  ajiplication, 
or  concerning  whom  the  court  is  re(iuircd  to  have  information; 
and  if  the  name  or  j)ost -office  addr<\^s  of  any  of  such  persons 
is  unknown,  the  facts  wliich  show  what  effort  has  been  made 
to  ascertain  the  same. 

■1.  That  then*  are  no  other  persons  than  those  mentioned  inter- 
ested in   the  application  or   proceeding. 

5.  A  re»iuest  for  the  relief  or  action  of  tlie  court  to  which  the 
petitioner  di-enis  himself  entitled. 

Het'ore  any  ])rocess  shall  be  issued  on  a  petition  the  petitioner 
may  be  reijuired  to  show  by  his  petition  or  otherwise  the  following 
matters: 

If  any  person  named  l)e  an  infant  tluM-e  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testamen- 
tary guardian. 

b.  AVIictlicr  or  not  his  father,  or  if  he  he  dead,  his  mother  is 
living,  giving  the  naiiu'  and   po<t-otlici»  :id(lrcss  of  sudi   person. 

c.  "I'he  p<>rson  with  whom  such  infant  resides  and  his  post-offic<» 
address. 

If  any  person  named  f)e  an  adjudged,  or  an  alleged,  incompetent 
there   shall   be  set    forth: 

a.  The  name  and  post-j>ttice  address  of  the  committee,  if  any, 
ami  tlie  nanie  ami  pust-ojlice  ad<lress  of  th<*  person  or  institution 
having  the  care  or  custody  of  such  incompetent. 
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b.  The  facts  roffnrdins  liin  iiu'onipeK'Hcy.  and  tlu»  uarao  and 
post-office  address  of  a  relative  or  friend  having  an  interest  in  his 
welfare. 

If  an}'  of  Huch  persons  be  included  in  a  class,  and  his  name  be 
uukngwn  there  shall  he  set   forth: 

The  names  and  post-otHce  addressi^s  of  those  persons  of  the  class 
who  are  known,  and  a  jreneral  description  of  all  other  persons  be- 
longing to  such  class,  showinjr  their  connection  with  the  decedent 
or  fund  and  their  interest  in  the  property  or  matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown 
there  shall  be  set  forth: 

A  ffeneral  desoript  ion  of  such  person  showing  his  connection 
with  the  decedent  or  fund,  and  his  interest  in  the  property  or 
matter  in  question. 

Added   by  L.    1014,    ch.    443,    lii   effect  Sept    1,    1014. 

§  2522.  [Am'dy  1014.]  ProccMM;  ho^r  cxeeated  and  re- 
turnable. 

The  process  of  the  surrogate's  court  shall  be  a  citation  to  show 
cause,  an  order  to  show  cause,  and  such  other  process  and  man- 
date as  the  surrogate  is  or  shall  be  authorized  by  law  to  issue 
and  employ  in  the  performance  of  the  duties  imposed  on  him  and 
inCthe  enforcing  of  his  orders  and   decrees. 

A  citation  or  i)ther  mandate  of  a  surrogate's  court  must,  except 
where  it  is  otherwise  specially  prescribed  by  law,  be  made  re- 
turnable before  the  surrogate's  court  from  which  it  was  issu€*d, 
and  may  be  served  or  executed  in  any  county.  A  warrant  of 
attachment  must  bo  directed  to  the  sheriff  of  the  surrogate's 
count}-,  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  phice  where  it  is  returnable. 

Former    f    2olo,    amcuded    uud   renumbered   by    L.    1014,    cli.    443,    in   effect 
Sept.    I.    1014. 
Original   Source.—  L.    l.s:37,    eh.   400,    Si    06,    07. 

§  2623.    [Added,   11>14.]      General  contcntM   of  citation. 

A  citation  must  substantially  set  forth: 

1.  The  name  and  ri'sidence  <»f  tho  pelitioner,  and  of  the  per- 
son to  whose  estate  or  fund  the  procerding  relates. 

2.  The  names  of  all  the  pt-rsons  to  be  cited  ^vho  havc'  not 
waived  its  issue  and  sM»rvice,  or  have  not  appeared,  so  far  as 
the  same  can  be  a><certained. 

3.  The  time  and  place  when  the  citotion  is  returnablr,  which 
time  must  not  be  more  than  four  months  after  the  date  theroof. 

4.  The  object  of  the  proceeding  in  regard  to  which  the  per- 
sons cited  are  required  to  show  causi>. 

5.  The  date   when  the  citation  issues. 

(>.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by 
the  seal  of  his  court. 

Ad(lo<l  by  L.  1914,  ch.  443,  lu  effect  Sept.  1,  1014.  See  former  §  2510, 
orisiually  derived  from  L,   ISiiT,   eh.  460,    |  7. 

S  2:^24.  [Added,  1014. J  Oenernl  contentfi  of  eltntloni  per- 
nnnn  eonMtitutinic  a  elawM;  perniiiiN  unkn€»^'n  or  whone 
namen   or  purtH   of   nanieM   are   nnknotvn. 

In  addition  to  the  requirements  of  the  last  section,  a  citation 
must  substantially  set  forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising 
a  class  are  unknown,   the  names  of  those  persons  of  the  class 
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who  aro  known,  and  a  piMioral  dt'wription  of  all  other  ptTKOns 
belonjriMK  lo  such  chiss,  showiuK  their  er>nneetion  with  tlio  dece- 
dent and  their  interest  in  i\w  proptM-ty  or  matter  hi  qiirsliou. 

2.  Where  the  ptTHonH  to  h(»  cited  are  unlcnown.  a  general  de- 
Koription  of  snrh  persons  showing  their  eonneetion  witji  the 
deeedent  and  their  interest  in  tiie  property  or  niatter  in  queMtion. 

In  either  of  Kaid  eases  where  tlie  petitioner  is  ignorant  of  tlio 
name  of  a  person  to  he  ei(e<i.  he  n>ay  desijrnate  that  person  in 
the  eilation  l)y  a  lietitious  name  or  hy  so  ninch  of  his  name  as  i« 
known,  adding  a  de>*eription  identifying;  the  person  intendo<l. 

.*>.  Ill  every  ease  where  it  anijears  that  tlierc  is  no  heir-at-liiw 
or  next  of  kin,  as  the  <'a«e  may  be;  or  tliat  it  is  nf>t  known 
whether  or  not  there  be  sneli;  or  wiien  all  of  the  partieK  inter- 
ested are  nj»n-residi'nt  aliens,  the  citation  shall  be  iijKued  to  the 
alt()rney->reneral  of  the  state. 

Addi'd  by  L.  Hill,  oh.  iiX  in  vfTi't^t  Hrpt.  1,  101 1.  See  former  I  2ulS. 
oi'tgiiiftlly  d»*rlve«l.  In  imrt  from   K,  K..  pt.   2,  vU.  »»,   tit.  2.   §  2«. 

I  25SS5.    [Addpd,  Dili.}     I'ltaUoni  how  nervod  within  Ntate. 

rersonal*  service  of  u  citation  within  the  .state  shall  be  mude 
as  follows: 

I'l»on  an  adult  person,  or  upon  an  jjifunt  of  the  ajjc  of  four- 
teen years  or  upwards,  liy  deliviM'iuK  a  ctipy  thert'of  to  the  per- 
son  to  he  served, 

Ujjon  an  infant  wndcr  tli  '  aKc  of  fourteen  years,  by  delivering 
0  copy  theieut  to  the  infant  in  persmi,  and  to  his  father,  mother 
or  jsuardian;  or  if  there  be  none  within  the  slate,  or  if  the  infant 
does  not  r»'side  with  a  parent,  to  the  person  havinii;  the  care  iiiid 
eontrol  of  him,  or  with  whom  he  resides,  or  iu  whose  service  he 
is  employed. 

rpon  a  ix'rson  judicially  declared  to  t)e  incompetent  to  mnnuge 
his  affairs  by  reason  of  linnicy.  iciiocy,  or  habitual  druuUenne>(s, 
or  ui>on  a  corporation  by  ileliveriuK  a  copy  thereof  in  the  manner 
pres<'ribed  fiu'  perwonal  Hcrvice  of  a  sumnuuis  upon  vueh  a  iior- 
son,  t»r  Uii:  II  a  c4)rporati(ui  in  article  hrst  uf  title  tirst  of  chapter 
tifth  of  tills  act.  I'pon  a  public  otiic-er  by  lU'liverinj;  n  co»»y 
thereof  to  siuh  ollicer,  uv  to  one  of  hi.s  only  constituted  deputies. 

Where  it  appears,  by  atlidavit,  to  the  yatisfacliou  of  the  sur- 
^..:;ate  from  whose  court  a  citation  is  issued,  that  proper  ami 
oiii^reiit  elT(»rt  has  bec-n  madi*  to  serve  it  as  hereinbefore  pre- 
scribed in  this  scrtiou  upon  a  resident  of  the  state  whuHQ  idaco 
of  residence  or  i»lace  of  business  is  known,  and  that  the  iKTson 
to  be  served  cannot  be  found  sit  his  resi(lene(»  or  place  of  busi- 
ness, ami  cannot  be  elscwlu-re  served  within  the  state  withiu  a 
reasonable  time,  or,  if  found,  that  he  evades  ^^ervice,  so  that  it 
cannot  bj>  luaile;  the  Hurroi;ate  mj;y  make  an  order  dircctinj?  that 
service  thereof  be  made,  as  preserib<Ml  in  seetitui  4iJ0  of  thl«  act; 
and  the  i»rovisions  of  tluit  sectitui  and  of  sertlon  4i*57  i»f  this  act, 
relatinjc  to  the  servi<'e  of  a  summons,  ap|>ly  to  the  service  of  a 
citation,  pursuant   to  an  owl   r  made  as  prcNeribi-d  in  this  section. 

Wlu're  it  is  necessary  iu  any  sjH'cial  proeeedintc  to  cite  known 
creditors,  and  it  apptni>-  tlial  the  number  of  creditors  or  persouK 
claimiiur  to  be  credno.s.  le^-idiiivr  within  the  state  of  New  York, 
upon  whom- citutiiui  is  leiinired  to  be  served.  ex<*eeds  tifty,  werviee 
therecU  may  hv  made  ii)>nii  tlnin  by  piTolieatiou  thereof  in  »ueh 
ne>\spapt»r  or  m'wsi»apt'iK  ami  fur  sinh  a  length  of  titue  nv  shall 
be  tJAed  by  the  aurronate,  and  by  the  muiliug  uf  a  copy  of  such 
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citation  to  earh  of  them  by  deposit  of  a  eopy  thereof  in  the  post- 
ortlre.  pr«>iM*rly  oiiclosiotl  in  a  pot^tpaid  walod  wrapper  addreifised 
to  each  of  them  at  hix  laHt  kuowu  post-otfice  addre.SB  an  stated  in 
the  order,  at  least  twenty  days  prior  to  the  return  day  thereof. 

Atldorl  by  L.  1014,  ch.  44S,  In  effect  Sopt.  1,  1014,  See  former  If  2520 
and  2.VJ1. 

f  UR1M.  fAddedt  1&14.]  Servioe  personnlly  urithoot  the 
ntate,  or  hy  pi|lili««tif»ni  n-|ii*i|  orilerfsd, 

.  The  Riirropatp  from  whose  court  a  citation  is  isHued  may  make 
an  order  directing  the  service  thereof  personally  without  the 
state,  or  by   piiblication,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  i)erson  who  is  not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state, 
and  substituted  service  upon  him  cannot  be  authorized  as  pro- 
vided in  section  2.525  of  this  chapter. 

3.  Where  it  is  to  be  served  upon  a  party,  or  a  person  required 
to  be  made  a  party,  whose  name,  or  residence,  cannot  be  ascer- 
tained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  cred- 
itors, next  of  kin,  heirs,  legatees  or  other  pers«ons,  either  indi- 
vldnnlly  or  incltided  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  au  prescribed 
in  this  chapter. 

Adilod  by  L.  1014,  fU.  4ia.  in  effect  tJout.  1,  1014.  See  former  |i  20211 
an<I  2323. 

§  2r»27.  (.4dded,  101  1.]  Application  for  ordor  pcrmttttnir 
fiervire  by  publication   or  perNonnlly  ^vlthout  the  Mtate. 

Application  for  an  order  permitting  «ervice  of  a  citation  by 
publication  or  personally  without  the  stale  of  New  York  must 
be  nuule  upon  the  petition,  or  iH)on  an  atlidavit,  which  U)u.st  set 
forth  lo  the  satisfaction  of  the  surrogate  the  facts  which  show 
that  tho  cauo  Ik  one  of  those  specified  in  section  2r)2()  of  thi:j  chap- 
ter and  that  the  petitioner  has  used  due  diligence  to  asc(>rtain 
the  nameH  and  po»t-ollice  addresbcs  of  the  parties  whose  names 
or  iK)st-otlice  addresses  are  unknown. 

A(ia«Nl  by  L.   1014,   oh,  443«   In  0(fcct  i^pt.   I,   1014. 

§  252H.  [Added,  1014. J  Order,  ^vhen  and  bo^v  made;  co&- 
t«ntB  th«ve*f. 

When  an  order,  directing  the  service  of  a  citation  personally 
without  the  state,  or  by  publication,  is  made,  if  the  order  author- 
izes service  by  publication,  it  must  direct  that  the  citation  be 
served  upon  the  persons  named  or  described  in  the  order,  by  ^)nb- 
licatifm  of  the  citation  in  two  newspapers,  therein  designated, 
unless  from  the  petition  or  aflidavit  filed  it  appears  that  the 
estate  or  fund  aiuonnts  to  less  than  five  thousan<l  dollars,  in 
which  case  only  one  new*«papcr  shall  be  des|gnHt<\I,  for  such 
speclticil  time  as  the  surrogate  deems  reasomible.  not  less  than 
once  in  each  of  four  successive  weeks,  and  by  mading  a  copy  of 
such  citation  a»  provirled  in  section  2.121)  of  this  chapter;  except 
that  the  order  may  dispense*  with  such  mailing  to  persons  wlmse 
nami^  or  addresses  are  alleged  in  the  petition  or  atfidavit  to  be 
unknown. 
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If  the  order  authorizes  personal  service  without  the  state  of 
New  York,  it  must  direct  that  service  be  made  iipon  the  parties 
named  therein  in  the  manner  prescribed  in  section  2529  of  this 
chapter. 

The  order  may  authorize  both  modes  of  service  at  the  option  of 
the  petitioner,  or  may  direct  that  service  be  nuide  by  either  modi" 
without  embodying  tlie  otlier.  The  prantinj:  of  an  order  for 
service  by  publication,  or  personally  without  the  state,  shall  not 
prevent  the  personal  service  of  such  citation  within  the  slate. 

Added   by  L.   1914,  ch.  443,   in  effect  Sept.   1,    1014.     Sec   former   S  2524. 

§  2520.  [Added,  1014.]  IVhen  Mervlee  of  citation  Mhall 
l»e  made;  utanner  of  nervlce  ^vithont  the  iitate  or  by  i»nb- 
lieatioii. 

Any  person  over  eighteen  years  of  age,  although  a  party  to  the 
special  proceeding,  may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  slate,  or  upon  a 
nonresident  within  the  Ktate,  must  be  made,  if  within  the  county 
<»f  Ihe  surrogate,  or  in  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof;  and  if  in  any  otlier  county  uf  the 
state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York, 
pursuant  to  an  order  therefor,  must  be  made  in  the  same  manner 
as  is  reiiuired  by  this  cliapter  for  the  personal  service  of  a  cita- 
tion within  the  state,  by  delivering  a  copy  of  such  citation,  if 
within  the  United  States  at  least  twenty  days,  and  if  without 
the  United  States  at  least  thirty  days  before  the  return  day 
thereof. 

Service  of  citation  by  publication  must  be  made  by  publication 
of  the  citation  as  prescribed  in  such  order,  and  by  the  deposit, 
on  or  before  the  day  of  the  tirst  publication,  in  a  specified  post- 
office,  of  a  copy  of  the  citation,  contained  in  a  securely  closed 
postpaid  wrapper,  directed  to  the  person  to  Vie  served,  at  a  place 
specitied  in  the  order;  and  if  the  person  to  be  served  is  an  infant 
under  the  age  of  fourteen  years,  a  further  copy,  likewise  con- 
tained in  a  securely  closed  i^ostpaid  wrapper  ilirected  to  the 
father,  or  the  mother,  or  the  guardian,  and  th(^  iH»rson  with  wh«»m 
such  infant  is  sojourning;  unless  by  the  t<'rnis  of  the  order  mail- 
ing is  dispensed  with. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914.  See  former  f|  2o25 
and   2o20. 

§  2530.  lAin*d,  1014. J  Id.;  upon  Infant,  et  cetera;  addi- 
tional  reiiiilreuieut   in   certain   cnMeM. 

"Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe,  that 
a  person  cited,  or  to  be  cited,  is  an  hal)itual  drunkard,  or  for 
any  cause  mentally  incapable  ailcquately  to  protect  his  rights, 
although  not  judicially  declared  to  be  iucompct<'nt  to  manage  his 
affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an 
application  therefor,  and  in  the  interest  <»f  that  pcrs<m,  make  an 
order  requiring  that  a  copy,  of  the  citation  be  delivered,  in  behalf 
of  that  person,  to  a  person  designated  in  the  order  and  that  serv- 
ice of  the  citation  shall  not  be  ileenied  complete  until  Buch 
delivery. 

Former    |   2527,    amended    and    renumbered    by   L,    1914,    ch.    443,    in    effect 
Sept.    1.    19r4. 
Original    Source. —  New, 
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S  2S:U.    |Ani*cl,    Ifni.]      rroof  of   nervlce   of   pitatlon,   mib- 
p€>ena,  et  cetera. 

Proof  of  siTvit-e  of  a  citation,  or  a  subpoena,  issued  from  a 
RurroKato's  court,  must  bo  made  in  the  manner  prescribed  by 
law,  for  proof  of  service  of  a  sunimons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
aftidavit;  or,  wliere  the  person  served  is  of  full  ape  and  not  in- 
competent, by  a  written  admission  siijned  by  him,  accompanied 
with  pn»of,  by  acknowledjcmeut,  aftidavit  or  otherwise,  of  the 
genuineness  of  his  si^uature. 

l*roof  of  publication  and  deposit  in  a  post-oilice  may  be  made 
as  prescribed  in  section  444  of  this  act. 

FomuT  §  2532,  amoDded  und  ronumbcrwl  by  L.  1014,  eh.  44."J,  lu  effect 
Sept.    I,    M>14, 

OrlKliml  .Source.—  It.   S..  i>t.  2,   eti.   2,   tit.    1,    I   0;   L.   lt»7,   cb.   400,    {  0. 

§  ^.'a^.  IRenvm.,  11114.]  Publication  of  citation,  et 
cetera. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice, 
or  other  paper,  or  the  service  thereof  by  publication,  the  publica-' 
tion  must  be  made  in  a  newspaper  published  in  the  county.  The 
snrr(»Kate  nuiy,  also,  in  his  discretion,  direct  the  publication 
thenM)f  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  pivinp  notice  to 
the  p(»rsons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice  or  other  paper, 
must  be  publislu'd  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

Former  |   •J.>3.j,    renumbered   by   L.    1014,    ch.    443,   in  effect   Sept.    1,    1014. 
Orlb'itiHl  Source.— 1-.    1S74,  eli.   4:;7:   uud  li.   S.,  pt.   2,   cli.   «,   tit.  4,   fi  40. 
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Appraranrr :  nppnintmtn^t  of  ftpcrial  guardian:  rnnsoUd^ttum  of 
prorrrdhigs.  h'cfrj'mcc,  trial,  tlccisitm,  crrrptions  and  tcsti- 
monij.  Orders  and  decries,  effect  and  enforcement :  docketing, 
discharging  and  staying. 

Sec.  2^^:>.^.  ApiM-aranro;    how    ninde   and    pffrrt    thorpof. 

'iTy'.W.  S|»'i*fal    uniiriliNn ;    wIimii    to   bi*   appolntnl. 

:::•:(.'•.  rons^rlidation  uf  priH'eHdtiigB. 

2r»:}«J.  ,Surrc>j{Jii«*  may   n'fiT  quostionH   of   fart. 

Ur>:i7.  Ki;rlit   to  trial  hy  Jury  pn'sorvj^l,   how  wbJtihI. 

2:»:{S.  Trial  by  jury. 

•J."»:!Jp.  Trial   by   jury:    iMiwi'rs   of  Hurn»t;ati';    iiiotlon    to   h»«t    anldc  T«'rJI*'t 

and    f«>r  new   trial. 

&S40.  Jury    in    Hurrogat^'s    court;    how    oMahiMl;    feen    of    Jurors    aiid 

offlcfrs. 

2541.  DtM-iHion   by   hurrtiKatr  after   trial   without  a   Jury. 

2.')I2.  KMi'ptious   uiNtn    a    trial. 

2rii:i.  Trsllumny    of    wltn<'s» ;    how    tak«i. 

2M4.  bli'in  :   by  the  snrrogatf  of  anoth»'r  county. 

2.'iir»  ItiMpH'Kt,    ot    cetera.    iUk's    not    dlMqualify.    ct   cetera,    wltnem. 

2r»4«i.  rncoiili'ovrried    alb'KatJ«»«H    eouHtitUti'    <lui'    proof. 

2r»47.  I'MllMK   testimony   talieu  out  of  court  by   commisuion. 

2.'»IS.  Di'liiiition    of   (Icti'iv   and    ordiT :    ln»w    oplcr    •■nforct'cl. 

2."i4n.  Dccnv   or   on  I  or :    wlu-n    »'vi<lrn<'c   of   a'^Mci.s. 

2."».%(i.  liir<<«'  and   effect   cif  a   (h'rr"i«  of  snrrosutc'h   court. 

2r>.~ii.  l)iMn<e  for  money;  how  diK-kotcd ;  ufrect,  aatdgnmuut  and  dlacbarge. 

ari.'ia  I)ccrcv:    partial    satlHractioii    of. 

2Tt:*:\.  KniorctMiicut   of   decree   by    execution. 

2r(r»l.  bit  in ;    liy    puiiishiuent     for    <'ouienipt. 

2r»."i.">.  K'T.'ci    and   contents   of   ileeive   rcvoliing  lettem. 

2r>.~)6.  The   biHt    MNtlou    ipinliii«>d. 

2:ir>7.  JVlicn    c.vtvution    of   dc«i'uc   ur   order    Ih   ataj'Ml    by   a|»|N>al. 

§  '2r»:M\,    I  AmM,  ISfHl,  lt>ll,   ISIll.]      Apponrance;  ho^v  made 
and    eflVct    thereof. 

Ill  a  siirrnpiie'.s  court,  a  party  of  full  a>:o  may.  uuies.s  lio  has 
Imh'u  judirialiy  doclaiTil  to  lu*  iucomix'ti'iit  to  uiatuigc  his  ailaiis, 
appi'.ir  and  prosi'cutc  or  dofcud  a  spt't-iul  procoi'diu>f  in  ptM'son,  or 
liy  attonwy  i-c^'ilariy  aihuitted  to  praflicc  in  tlie  courts  i)f  rocorti, 
at  his  election,  cxecpt  in  a  procccilinj:  to  punish  him  for  contempt, 
or  \vhcr(»  he  is  rctpiircd  to  ai)pcar  in  person,  by  .special  provisu)n 
of  law,  or  by  a  special  ord<'r  of  the  surro>j:ate.  An  appearance 
must  be  evidenced  by  a  notice  of  appearance  signed  by  the  party 
or  by  his  ati«irney.  and  tiled  in  the  surrogate's  «*ourt;  and  where 
in>  citation  has  been  serv(»d  on  the  person  appeariu}?,  Hiich  notice 
must  be  si>:neil  by  him  and  be  acknowledpetl  or  proved,  and  duly 
certitied. 

Fmnicr    S    2r,2s.    m^    iiniemliMl    bv    !..    I'sfiO.    eh     .'iTC*,    and    L.    1911.    ch.    3»0, 
amended  and   renumbered  liy  I..    11)14.  ch.   413.   in  ellivt  Sept.   1,   1014. 
(triKiual   Source.       L.    ISTU.    ch.    o.".l).    S    2. 

§  U.'.'M.    [Ani*«1,   lf>14.  ]      Special  MTunrclInn;  ^vhen   to   be  ap- 
pnliil«*4l. 

Where  a  party,  who  is  an  inf.int,  dr)es  not  appear  by  his  general 
guardian:  or  where  a  party,  who  is  a  lnnati<%  idiot,  or  habitual 
drunkard,  does  not  appear  by  his  committee^  or  where  any  party 

((44 


c.  18,  t.  2,  a.  2  APPEAR AXCK,  ETC.  ||$  2535-36 

is  nn  Infant,  or  an  hnbitiinl  dmnkflrd,  or  for  nn.v  oanse  is  mon- 
tiilly  incaiuiblp  adtMiuately  to  protoct  Ihb  rijrhts,  aIthoii}?h  not 
judicially  declared  to  be  incotupotent  to  maunj?e  hl»  affairs,  the 
siirroKftte  nuiKt  appoint  a  competent  and  responsible  person,  to 
appear  as  speelal  guardian  for  that  party.  Where  an  infant  ap- 
Iieara  by  his  general  f?iiardiftn,  or  where  a  lunatic,  Idiot,  or 
habitual  drunkard,  appears  by  his  committee,  the  surrojprate  must 
inciuire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
guardian.  If  there  Is  any  ground  to  suppose  that  the  interest  of 
the  general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  incompetent  person;  or  tliat  for  any  other  reason,  the 
interests  of  the  latter  require  the  appointment  of  a  special  guar- 
dian. Where  there  are  unknown  persons,  or  persons  whose 
whereabouts  are  unknown,  the  surrogate  may,  in  his  discretion, 
appoint  a  special  guardian  for  such  persons.  A  person  cannot 
l>e  appointed  such  a  special  guardian  who  is  nominated  by  any 
party. 

Before  entering  upon  his  duties  such  special  guardian  shall 
file  his  consent  to  so  act. 

Former  i  2530,  amenrlcd  and  renumbered  by  L.  1014,  cb.  443,  lu  effevt 
Sept.    1.    1914. 

OrlRinnl  Smirrn.— ftul>?»tltntc'  for  R.  9.,  pt.  2,  ch.  6,  tit.  4,  R  3.  »n 
amMirifvl  hy  U  1«17.  <-h.  4(M),  |  8K;  L.  18e.'i,  rb.  .Wi,  |  0,  first  Setiteiice; 
L.    1K70,    ch.    170,    f   4.   and  L.    1872,   ch.   6JW,    |   2. 

I  2535*    [Added,  1'014.]      CoiiMoIfdattOtt  of  proceedlnirii. 

At  any  time  when  two  or  more  proceedings  are  pending  involv- 
ing in  whole,  or  in  part,  the  same  uuitterK,  the  surr(»gate  may,  in 
his  discretion,  consolidate  such  proceedings  upon  such  terms  as 
shall  appear  to  him  to  be  equitable  and  ju»rt;  but  without  preju- 
dice to  the  power  of  the  surrotjate  to  make  any  subsequent  order 
or  decree  in  eitlier  or  any  of  them. 

AddiHl   by   L.    11)14,   ch.   443,   In  effect  Bept.    I,    1914. 

I  36341.  {Ani*d)  1KH1,  1NH7,  18S»,  1H05,  1S»»,  11M)H,  l»14.j 
Surrogate  may  refer  uueMtlonM   of  fact. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
of  a  will,  and  subject  to  the  right  of  trial  by  jury  of  any  ques- 
tion of  fact,  the  surrogate  may,  in  his  discretion,  api>olnt  a  ref- 
eree to  take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact;  to  examine  an  account 
rendered:  to  hear  and  determine  all  (lUestions,  arising  upon  the 
settlement  of  such  an  account,  which  the  surrogate  has  power  to 
determine;  and  to  make  a  report  then-on,  subject,  however,  to 
confirmation  or  modification  by  the  surrogate.  But  no  referee 
to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  questions  arising  upon  the  settle- 
ment of  such  an  acconnt,  shall  be  appointed,  where  the  estate 
or  fund  does  not  exce<»d  one  thousand  dollars  In  value,  or  in  any 
case  where  the  item  or  items  In  such  acconnt  to  which  objections 
have  been  made  do  not  aggregate  more  than  two  hundred  dol- 
la™.  Such  a  referee  has  the  same  power,  and  is  entitled  to  the 
same  compensation  as  a  referee  appointed  by  the  supreme  court 
for  the  trial  of  an  issue  of  fact  in  an  action:  and  the  provisions 
of  this  act,  applicable  to  a  reference  by  the  supreme  court,  apply 
to  a  reference  made  as  prescribed  in  this  .section, -so  far  as  they 
can  be  applied  in  substance  without  regard  to  the  form  of  pro- 
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icMMliiij!:.  Tlio  Hiirroj?ate  of  the  roiinty  of  New  York  may,  on  the 
written  consent  of  all  pnrtieH  upix^arin^;  in  a  pnibatt?  ease,  ap- 
point a  referee,  or  may,  in  his  discretion,  direct  an  ussiiitant  to 
take  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issues  involved  tlierein.  Unless  a  referee's  report  i« 
passed  nimn  and  c(m firmed,  approved,  mo<Iitied  or  rejected  by  a 
snirroKate  within  ninety  days  after  it  has  been  submitted  to  him, 
it  shall  bo  deemed  to  have  bei»n  confirmed  as  of  course  and  a 
decree  to  that  oflFect  may  i)e  entered-  by  any  party  interested  in 
the  proceed iuj?  upon  two  days'    notii*e. 

Fonnpr  S  2540.  as  ampuded  by  L.  1S<11,  ch.  ?».•»;  L.  18W,  ch.  701:  L. 
ISMK  <h.  50(5:  L.  isfCi,  Ph.  7!W:  L.  1S.W,  vh.  (irt7:  L.  lW«f<.  oh.  128.  ampi]d<M] 
uud   rciiuiubt'itHl   by   L.    1914,    ch.   44:{,   lu  elTect  Sept.    1,   1914. 

Origiiml  Source.—  U  187U,  cli.  359,  f  6,  and  B.  S.,  pt.  2,  ch.  G.  tit. 
3,   i  G4. 

fi  2537.  [Added,  1914.]  Rlgrht  to  trial  by  Jury  preserved, 
boiv  iralved. 

Whenever  in  any  proceedinjf  in  the  surropate'**  court,  the  order 
or  decree  of  the  court  will  determine  any  issue  or  fact  as  to 
which  any  party  has  a  rijrht  of  trial  by  jury  in  any  court,  such 
trial  shall  be  deemed  to  be  waived,  unless  such  party,  personally, 
or  through  his  attorney,  K^iardian.  conmiittee,  or  special  };uardian 
appears  and  seasonably  demands  the  same,  in  which  case  such 
trial  shall  be  had  according  to  the  practice  of  such  court.  And 
whenever  such  trial  is  demandtHl.  the  same  may  be  waived  in  any 
of  the  modes  prescribed  with  resi)ect  to  the  trial  of  an  action  in 
section   1001)  of  this  act. 

AddiHl  hy  L.   1914.  ch.  44:i,   In  elTect  Sept.   1.   1914. 

§  2538.    [.4m'd,  1896,   1910,  1914. J      Trial   by  Jary. 

In  any  proceeding  in  which  any  controverted  question  of  fact 
arises,  of  which  any  party  has  constitutional  right  of  trial  by 
jury,  and  in  any  procecjling  for  the  jjrobate  of  a  will  in  which 
any  controverted  question  of  fact  arises.  tUe  surrogate  must  make 
an  onler  directing  the  trial  by  jury  of  such  controverted  question 
of  fact,  if  any  party  appetying  in  such  proceeding  seasonably  de- 
mands the  same.  The  surrogate  in  such  order  must  direct  that 
such  trial  b*»  had  either  before  himself  and  a  jury,  or  at  a  trial 
term  of  the  supreme  court  to  be  held  within  the  county,  or  ia 
the  county  court  of  the  county.  Either  of  the  Hurrogates  of  the 
county  of  New  York  may,  in  liis  dis<Tetion,  make  an  order  frau.s- 
ferring  to  the  supreme  court  any  special  proceeding  for  the  pro- 
bate of  a  will  pen<Hng  in  said  ct)unty.  If  the  trial  shall  not  take 
place  in  the  surrogate's  court  the  order  must  state  distinctly  and 
phiinl.v  each  question  of  fact  to  be  tried,  and  shall  be  the  only 
authority  necessary  for  the  trial  of  such  qui'stion.  The  verdict, 
if  not  set  aside  by  the  judge  before  whom  the  question  is  tried, 
shall  be  certitied  to  the  surrogate's  court  by  the  clerk  of  the  court 
in  which  the  trial  took  place,  and  shall  be  conclusive  except  upon 
appeal. 

FDrraer  |  2r.47.  as  nmendi'd  hy  L.  1S05.  ch.  940.  and  L.  1910,  ch.  576, 
aDK'iulcd    and    n'miiidnTed   by    L.    ISM  ♦,    ch.    44:1.    In    efffc-t   Sept.    1,    1914. 

OrlKlnnI  Source.— 11.  S.,  pt.  2.  ch.  «.  tU.  4,  $  11,  iu  part;  L.  1M7,  ch. 
2»U,    i   45. 
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§  2539.     [Added,    1014.]       Trial    by    Jury;    power    off    aur- 
rosratei   motion   to  Met   aiiide   verdict   and  for  new  trial. 

The  surrogate  has  jurisdiction  to  conduct  a  tria'  by  jury  in 
any  case  in  which  he  is  permitted  or  required  by  this  act  to  order 
such  trial,  and  in  any  case  where  he  shall  conduct  such  trial  the 
same  shall  be  had  before  the  surrogate  and  a  jury,  and  the  trial 
shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the 
supreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 
of  such  surrojjate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and 
a  jury,  or  to  a  motion  for  new  trial,  shall  apply  to  surrogates* 
courts  and  to  the  proceedings  therein  bo  far  as  they  can  be  ap- 
plied to  the  substance  and  subject-matter  of  such  proceedings 
without  regard  to  form,  but  the  surrogate  shall  have  no  power 
to  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any 
proceeding  in  which  the  trial  took  place  in  a  court  other  than  the 
surrogate's  court. 

Added  by  L.   1014.  cb.  443,  in  effect  Sept.   1.   1914. 

fi  2540.  [Added,  1014.]  Jnry  In  sarroarate**  court)  how 
obtained!  fee*  off  Jarors  and  offloers. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury 
for  service  in  surrogate's  court,  upon  reasonable  notice  to  the 
parties  who  have  appeared,  stating  the  day,  hour  and  place  of 
such  drawing. 

For  the  imrpose  of  procuring  the  drawing  and  attendance  of 
a  jury,  the  surrogate  shall  have  all  the  powers  of  a  justice  of 
the  supreme  court  specified  in  sections  527  and  528  of  the  Judi- 
ciary Law  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
Procedure:  and  the  clerk  of  the  county  of  the  surrogate  shall, 
upon  receiving  the  order  of  the  surrogate,  perform  such  duties  in 
relation  thereto  as  he  Is  required  to  perform  under  a  like  order 
of  a  justice  of  the  supreme  court  as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate, 
either  in  his  otliee  or  in  the  ollice  of  the  couuty  clerk,  and  the 
minutes  thereof  shall  be  made  in  triplicate,  and  be  signed  by  the 
surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in  the 
office  of  the  surrogate,  one  c()i)y  filed  in  the  office  of  the  county 
clerk,  and  one  copy  delivered  to  the  sheriff  of  the  county. 

The  nanves  of  the  jun)rs  so  drawn  shall  be  returned  to  the 
jury  box  by  the  county  clerk,  but  if  any  such  juror  is  again 
drawn  for  service  in  any  court,  the  fact  that  he  served  as  a  juror 
in  surrogate's  court  sliaH,  upon  his  request,  be  a  sufficient  excuse 
for  not  being  required  to  again  serve. 

In  counties  where  by  special  act  an  officer  other  than  the 
couuty  clerk  is  designated  to  draw  juries  and  perform  corre- 
siH>nding  acts,  such  officer  shall  cause  the  necessary  jurors  to  be 
summoned  and  drawn  as  though  a  justice  of  the  supreme  court 
had   made  such   order. 

The  provisions  of  law  applicable  to  the  summoning  of  jurors, 
the  return  of  the  sheriff,  the  fees  of  the  sheriff  and  jurors  and 
their  payment,  in  supreme  court,  shall  apply  where  jurors  are 
drawn  and  summoned  for  service  in  surrogate's  court;  and  where 
the  county  cU^rk  is  not  a  salaried  ollicer,  he  shall  be  entitled  for 
his  servi(es  to  such  compensation  as  shall  be  audited  by  the 
board  or  body  entitled  to   fix  his  compensation. 
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Tho  inniilif^r  f»f  days'  servico  nf  pitch  juror  in  surrogat«»'s  court 
shjill  l)c  f'crtifioil  to  ihc  county  clork  by  the  clerk  of  the  surro- 
(fute's  court. 

Addpd  by  L.    1914,  oh.   443.   In  offect  Sopt.    1.    1014. 

9  2541.    (Acld^ily  1014.J     DpctMton  by  Mtirroariite  after  trial 
without   n   Jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  mirroirate 
nuiHt  tile  in  his  othce  hin  decision  in  writing  which  shall  direct 
the  decree  to  be  entered,  whit'h.  except  fur  such  direction,  ueed 
not  contain  either  the  facts  found  or  the  eoucUmions  of  law. 
No  party  shall  have  the  riKht,  after  the  close  of  the  trial,  to 
reiiuest  a  finding  Upon  any  question  of  fact  nv  a  rulinfv  upon  a 
question  of  hiw.  For  the  purposen  of  appeal  or  other  form  of 
review,  the  decree  made  l»y  the  surrogate  upon  the  trial  by  him 
of  an  issue  of  fact  shall  have  the  same  effect  an  the  general 
verdict  of  a  jury  would  have  if  thi"^  same  issues  were  triable 
before  a  court  and  n  jury  and  were  so  tried  and  a  general 
verdict   rendered  thereon. 

Added  by  L.    1911,   cli.    14n.   In  elTi^-t   Si-pt.    1,   lOU. 

f  2542.    [Ain>(l»  1014.]      l5:xeeptl«>n«  ufioit  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon 
the  trial  by  him  of  an  issue  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  Article  third 
of  title  first  of  chapter  tenth  of  this  jict.  The  provisions  of  that 
arti<'le,  relating  to  the  manner  and  efToct  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  excejiiidUM, 
apply  to  su<h  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  tiled  in  the  surrogate's  office. 

Former   f    '^Mo.    unicmliHl    and    renumbered   by   L.    I9l4,    rh.    443,    in   effect 

Stpt.    I.    ISM  4. 

(liljiiiuil    Source.  —  New. 

§   2.54:1..   lAiuM,  1914. J      TeNtimony  of  witnesM;  hu«v  taken. 

Where  it  appears  to  the  sntisfactiim  of  the  surrogate,  that 
the  testimony  of  a  witness  is  material  and  necessary,  the 
surrogate  may,  in  his  (liscreticm,  proceed  to  the  place  where  the 
witness  is.  and  there,  as  in  open  court,  take  his  examination. 
Such  notice  of  the  time  and  place  of  taking  the  examination, 
MS  the  surn)gate  prescribes,  must  !k»  given,  by  the  party  applying 
therefor. 

Former  8  25.10.  amended  and  renilmT)ered  by  L.  tni4,  ch.  44.1.  In  elTect 
Sept.    1.    1914. 

UrlKiiuil   Stmrce.— L.    1837,   eh.   400,   «   12;    L.   1841.   eh.    129,   §§  1-3. 

§  2r»44.  |Am*d,  1.H.S1,  IfM  1*  1014.]  1«1.|  by  thf»  Murroffate  of 
au«>tlii'r    euaiity. 

Where  the  surrogate  has  good  ronton  to  believe  that  a  sub- 
scribing or  a  material  witiie-;s  who  is  in  another  county  of  the 
•^tate  caniMM.  conveniently  attend  before  him.  and  no  issue  is 
p»'nding  Therein,  he  may  make  an  order,  dirertimr  that  the  wit- 
ness be  examined  before  the  surrogate  of  the  county  in  which  he 

048 


2545-48  APPEARANCE,  ETC.  c.  18,  t.  2.  a.  2 

18;  BpecifyiuK  l\y  nn  order  the  nnturc  and  nianoer  of  the  examiaa- 
tioiK  A  copy  of  i\w  order  must  be  transmitted  by  him  to  the*  sur- 
rogate desifinated  in  the  order,  together  with  the  original  will, 
where  thi*  testimony  relates  to  the  exeeniion  of  a  written  will. 
The  surrogate  may  eause  the  examination  to  be  taken  by  one  of  the 
elerkw  described  in  section  25()M  of  this  chapter,  an  if  he  possessed 
orijfinal  jurisdiction  of  the  special  proceciiinp.  'Hie  examination, 
after  it  is  redn<\Ml  to  writing  and  subscribed  by  the  witness  or 
otherwise  <l!ily  authenticated,  top^ther  with  a  .<4tatenient  of  thi' 
proce*»dlns:s  upon  the  execntfon  of  the  order,  innst  l)e  ccrtitied 
by  the  snrrr>jrate  or  clerk  takinjr  the  examination,  attested  by 
the  seal  of  his  court,  and  returned  without  delay,  with  the 
original  will,  if  any,  to  the  snrrojjate  who  directed  the  exami- 
nation, who  mnxt  file  the  same  in  his  office.  A  surrogate  may 
appoint  a  r«feree  to  take  the  testimony,  who  shall  report  the 
same  to  the  snrrojrate  who  niukeH  the  appfuutment.  An  exami- 
nation so  taken  has  the  same  effect  as  if  it  was  tMken  by 
eommifision. 

Former  |   2,>I0,   as   anioiwItKl   by   T..    18R1,   oh.    rir>r».   and   L.    1011.    oh.    105, 
amcndfMl  iin<1   r«»iiiiin!»c»r<Ml   !»y  J,.    1914.   r!i.   44.'!,   in   ofTfrt  Hopt.    1,    1011. 
OrlKliml  8<mr<i..—  L.    l,s;{7.    cb.    460.    Hi   l.^-l.'i:    L.    1841,   ch.    129. 

» 

9  2R4R.    fRennni.,    1014.]         Beqnent,     etc.»     tloefi     not      cli»- 
qnallfy,   etc.y  %vltneMM. 

A  person  is  not  disqualified  or  excused  from  testifyinj;  respect-* 
insr  the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Fortnor  t  2541,  roniimTxTod  by  L.  IDU,   ch.  44.'?.  In  ctTvct  Sept   1.    lOll. 
Orlulnal   Swunr.  — Siibstltiitt'   for  R.   H..   rt.   2.   Hi.   <5,   tit.   1.   j|  H.   ami   part 

of  8  rjo. 

§  254G.    (.\adei1,  1014.1      rncontrovertea  alleffatlonii  con. 
aHtute    due   proof. 

Except  aH  otherwise  provided  by  law,  a  petition,   affidavit   or 
account   filed  in   a   special   pn»c«M'dinjr  shall  b<'  due  proof  of  the 
facts  therein  stated,  unless  controvertecl  by  answer,  objection  oi 
other  proof. 
Added  by  L.   1014,   ch.  443.   In  cKwt  Sept.   1.    1014. 

§  2<%47.    [Aild€>a,    1014.]       Filinf?    tewtlmony    Ifiken    oat    ot 
ronrt   by  voniniiiifilon. 

Where  in  any  matter  before  the  snrrojarate  or  in  a  surrogate's 
e«iun  the  ti'stiiuony  of  any  witness  Hhall  be  taken  by  or  on  coni- 
misMion,  the  same,  together  with  the  commissifm  on  which  it  in 
taken,  shall  be  duly  filed  in  the  office  of  the  Burropate  but  need 
not  be  recorded. 
Added  by  U   1014,   ch.   443,   In  ofTcct  Sept.   1.    1014. 

9  254M.    r Added,    1014.]       neflnltion    of    decree    And    orderf 
hovr   order  enforced. 

The  determination  of  the  riphts  of  the  parties  to  a  special  pro- 
eeedinp  in  a  surrogate's  court,  is  a  decree. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writinp, 
and  not  included  in  a  decree,  is  nn  order.  It  may  be  enforced  in 
like  manner  as  a  similar  order,  made  by  the  snpreme  court  in  an 
action. 

Addwl   by  L.    1011,    cli.    44:5    in   vtToct   Sc[.f.    1.    lOM.      .^ce    former   IS    2rM0 
and   2r»5«., 
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§  2540.  f  Ani*d,  1914.1  Deeree  or  order;  n^'hen  evidence 
of  asMetn. 

A  decree  directing  iiayment  by  an  execulor,  administrator, 
guardian  or  testamentary  trustee,  to  a  creditor  of,  or  a  person 
interested  in,  the  estate  or  fund,  or  an  order  permitting  a  judg- 
ment creditor  to  issue  an  execution  against  an  exerntor  or 
administrator,  is,  except  upon  an  appeal  therefnmi.  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfy 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a 
deceased  executor,  administrator,  guardian  or  trustee  with  assets 
upon  an  accounting  under  section  2725  of  this  chapter,  is  not 
evidence  of  assets  in  the  hands  of  such  accounting  executor, 
administrator,  guardian  or  trustee. 

Former    S    2552,    amended   and    renumbered   by   li.    1914,    <'h.   443,    In   effect 
Sept.   1,  y^u. 
Original  Source.—  R.   S.,   pt.   2.   cli.   0,   tit.   5,    S   21,   In  part. 

9  2550.  [Added,  1014.]  Force  and  effect  of  a  decree  of 
Miirroflrate*B   court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction 
jvas  obtained. 

Added  by  L.   1914,   eh.   443,   In  effect  Sept.   1.    1914. 

§  2551.  [.Vm^d,  1014.]  Decree  for  money |  liofv  docketed | 
effect)  asfllgrnntcnt  and  discharge. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must  furnish  to  any 
person  applying  therefor  one  or  more  transcripts,  dnly  attested, 
stating  all  the  particulars  with  resiiect  to  the  decree  which  arc 
required  by  law  to  be  entered  in  the  clerk's  docket-book,  W'here 
a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  the  provisions  of  law  directing  such  entries  are  appli- 
cable to  such  a  decree.  Each  county  clerk  to  whom  such  a 
transcript  is  presented  must,  upon  payment  of  his  fpcs.  immedi- 
ately file  it,  and  docket  tho  decree  in  the  appropriate,  docket- 
book  kept  in  his  office  as  prescribed  by  law  for  ^lock^ting  a  judg- 
ment  of  the  supreme  court.  The  docketing  of  such  a  decree  has 
tlip  same  force  and  eflfect,  the  lien  thereof  nuiy  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as  if 
it  were  such  a  judgment. 

Form<'r  S  2553,  amended  and  renumbered  by  L.  1914,  <-b.  443,  in  cffoet 
Sept.    1.    1914. 

Original  Source.—  U  18.37,  eb.  AW,  §§  <«.  «4.  as  amended  by  L.  1844, 
eh.    104,    I   2. 

§  2552.    [Added,   1014.]      Decree;   partial   natlnf action   of. 

Upon  the  application  of  any  person  interested,  there  may  be 
recorded  in  the  surrogate's  office  any  instrument  acknowledging 
payment  of  moneys  pursuant  to  the  provisions  of  decrees  for  the 
judicial  settlement  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  ICvery  such  instrument  to  be 
recorded  shall  be  acknowledgctl.  or  provi'd  and  dnly  certified,  and 
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tho  rocord  thereof,  or  a  ccrtifiod  copy  of  such  record,  shall  be  pre- 
sumptive eTirlence  of  the  contents  of  such  instrument  and  its  due 
execution,  and  shall  be  presumptively  a  satisfaction*  and  dis- 
charge of  such  decree  a^  to  any  i)aynient  of  money  or  delivery 
of  property  therein  acknowledged. 

Added  by  L.    1014,  ch.   -143,   in  effect  Sept.   1.    1914. 

§  2553.  [Am*cl,  1K&5,  1014.]  Enforcement  of  decree  by 
execution. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  th<*  court.  In  all  other  respects  the  provisions 
of  this  act  relating  to  an  execution  against  the  property  of  a  judg- 
ment-debtor issued  upon  a  judgment  of  the  supreme  court,  and 
the  proceedings  to  collect  it,  apply  to  an  execution  isstied  from 
the  surrogate's  court,  and  the  collc<'tion  thereof,  the  decree  being, 
for  that  purpose,  regarded  as  a  judgment:  except  that  the  pro- 
ceedings prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  supreme  court. 

Former  |  25r)4.   a»  amended  by  L.   1S95,   ch.  946,  renumbered  by  L,   1914, 
ch.    443,   lu  effect  «ept.   1.    1914. 
OrlKinal  Source.— L.    1837,    cb.   400,    §   64;   L.    1844,    ch.    104,    {   2. 

^  2564.    [Rennm.,  1914.]     Id.j  by  pnnl»hiiienit  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court 
directing  the  payment  of  money,  or  reciuiring  the  performance  of 
any  other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution:  in 
which  case,  the  part  or  parts  which  cannot  be  so  enforced  may 
be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution  issued  as  prescribed  in  the  last  section 
to  the  sheriff  of  the  surrogate's  county  has  been  returned  by  him 
wholly  or  partly  unsatisfied. 

4.  Where  the  delinciuent  is  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  and  the  decree  relates  to  the  fund 
or  estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution,  or 
after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
on  his  official  bond. 

FtHTTior   I   2r».'ri,   reniimberrtl   liy    I..   1014,   ch.   443,   In  effect   Sept.   1,    1914, 
Ori^rinal    Source.  —  Nrw. 
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I  25ftn.  {Renom.,  1S>14,J  dJTect  and  content*  of  decree 
revokinir  letters. 

Upon  the  pntry  of  a  decree,  made  as  prescribed  in  this  chapter, 
revoking  letters  issued  by  a  surrogate  k  court  to  an  executor, 
administrator  or  guardian,  his  powers  cease.  The  decree  may, 
in  tlie  discretion  of  the  surrofiatc,  re<iuiro  him  to  account  for  ull 
money  and  other  property  recpiived  by  him;  and  to  pay  and  de- 
liver over  ull  niouey  and  other  property  iu  his  hands  into  the 
surrogate's  court,  or  to  his  succi'ssor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be 
made  without  nrejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  ponding,  or  thiTi-after  to  be  brought.  The 
revocation  diies  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  wliere 
the  other  party  acted  in  good  faith;  or  cbnie  after  the  service  of 
the  citation,  and  bef()re  entry  of  the  deeree.  where  his  im)Wci*s 
with  respcet  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  (he  pendency  of  the 
s])ecial  proceeding  against  bim;  and  he  is  not  liable  for  such  an 
act  done  by  him  in  good  faith. 

Korutpr   i   2G03.   roDumbrrod   by   L.    1914.   ch.   44.1.   In   efrect  Hciit.    1,    1914. 
OriKlniil  Source.—  I'ortioiis  of  11.   S.,   pt.   li,   ch.   0,    Ut.   1,    i  ii>».  «uil   Ut.  2. 
§fi    40,    40,    47. 

§  2550,    [Renum.,  1014.]      The  last  iieetlon  annllfled. 

The  last  section  does  not  affect  the  liability  of  a  person  to 
whom  m(»ney  or  other  proj>erty  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  (lecedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  cas(»  of  supposed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  granted. 

Fonui-r  S  2Q04,  renmnbored  by  L.  1014,  rb.  443,  in  effect  Sept.   1.  1014. 
Original  Soiirti'.—  rortiims  of   It.   S.,   pt.   2,   cb.   6.    tit,   1,    |  38.   ami  tU.   2, 
U   40,   4<i.    47. 

fi  22557.  [Allied,  1D14.]  IVhen  execatlon  of  deeree  or  order 
Is  iitnyed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  eommitmeat 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  perscm  ai)iH>inted  by  the  surrogate's  court;  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com- 
mitment of  a  person  refasing  to  obey  a  subpoena,  or  to  testify 
when  reQuired  according  to  law;  does  not  stay  the  execution  of 
the  decree  or  order  appealed  from  unless  the  appellant  gives  the 
undertaking  retiuired  by  section  27<>1  of  this  chajJter. 

An  appeal  from  a  di'cree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration,  or  from  an  order  or  judgment  of  the  appellate  division  of 
the  supreme  court  affirming  a  decree  of  the  surrogate  admitting  a 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
administration  does  not  stay  the  issiiing  of  letters  where,  in  the 
opinion  of  the  surrog.'iie  manifested  by  an  order,  the  preservation 
of  the  estate  requires  that  thi*  letters  should  issue. 
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An  appeal  from  a  decree  revokiug  letters  testameutary,  letters 
of  admiuistration,  or  letters  of  tfuardiaiisliip:  or  from  a  decree  or 
an  order,  suspending  an  executor,  administrator,  or  guardian,  or 
removing  or  suspending  ft  tostnmentary  trustee,  or  appointing  ti 
temporary  administrator,  or  an  appraiser  of  personal  property 
does  not  stay  the  t-xecution  of  the  d»'oree  or  order  appealed 
from. 

Except  as  otherwise  expressly  prescribed  in  this  chapter  a 
perfected  apneal  has  the  effect,  ns  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  in  section 
1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

Former  JS  238:)  and  2584,    amended  and   rennmberpd   by  L.    1014,   ch.   44*3, 
iA   pffivt   Sept.    1.    t014. 

Omglnal  Source  of  |  2583. —  R.  S.,  pt.  3,  ili.  9,  tit.  3.  §  110,  and  part 
of   i   110.      I    2584.    new. 
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ARTICLES   THIRD. 

Letters,    their   requisites,    priority    and   authority;    how^    when 
and   to   whom  granted;  rtvocation;  rcmovul  of  trustee. 

Sec.  2568.  Ri^qutsitcs    of    letters. 

2559.  Limited   and    rt>Htrlctivt'   letters. 

U500.  Ix-ttera   evidfiieo  of   authority ;   effect  of  appeal. 

25U1.  Triurity  among  diirert'ut  letters. 

2r»«}2.  'linic,    bow    reckoned    uiwn    succesHlve    letters. 

25C3.   VVlieD   surviviag  or   remainlug   representative  may  act;    when  aue- 

ccMHur  muHt  Im-  appointed. 
2564.  I'erHons   iucumtH-tont    to    receive    letters,    or   act    aH    testamentary 

trustee. 
2505.   Surrogate    may    refu»o    letters    under   certain    conditions. 
25«0.  Objections  to  grant  of  letters. 
25t)7.   Boud ;    when    required. 
25GH.  Official  oath»  of  executors,   et  cetera. 

2569.  Removal,   or  revocation  of  letters  for  dlsquaUacation,  misconduct, 

et  cetera, 

2570.  Petition ;    citation    thereuprm ;    suspt-n^ion. 

2571.  Hearing;   decree;   testamentary   trusts  not  affected. 

2572.  Application  by  executor,    et  cetera,    for  permission   to  resign. 

2573.  ProceedingH   thereupon. 

2574.  In  what  cases  letters  may  be  revoked  or  trustee  removed  without 

a  citation. 

§  2558.    [Am'd,   1»14.J      Re«iulNiteM    of   letierM. 

Letters  lestanieiitary,  letters  of  administration,  and  letters  of 
gnardiauship  must  be  in  the  name  of  the  people  of  the  state. 
Where  they  are  granted  by  a  suri'ogate,  they  must  1h»  attested 
in  the  name  of  the  othcer  granting  them,  signed  by  him,  or  by 
the  elerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of 
the  sui'rogale's  court.  Where  they  are  issued  out  of  another 
c<»urt,  they  must  be  atti^sted  in  the  name  of  tin*  judge  hnldinj; 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  it.s  seal. 

To  all  letters  of  guardiansliip  of  the  property  of  an  infant 
the  surrogate  must  cause  a  copy  of  sections  2U(i()  and  2H01  of 
this  chajiter  to  be  annexed  or  to  be  printed  thereupon. 

Former    S    2590,    nmende<l   and    rennmlx^red   by    Ti.    1914.    eh.    443    in    effect 
Sept.     I,    1S»I4. 
Original  Source.—  It.    S.,   pt.   2,   ch.   6,    lit.   2,    §   65,  • 

§  2559.    I  Added,   lOll.J      lifmited   and   reMtrietive  letters. 

Tvotters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  follows: 

To  an  executor  or  administrator  where  a  right  of  action 
e.xists. 

To  a  general  guardian  where  his  possession  and  <'ontrol  of 
certain  property  of  his  ward  is  limited  as  provided  in  nection 
2050  of  thia^'hapter. 

Added   by  I..    1014.   ch.    143.   in  efTeet  Sept.    1.    1914. 

§  2R(IO.  |AmM,  1SM1,  1$M>0.  IfM  t.]  l.etterM  eTtdedce  of  an- 
tltority;    effect    of   iippeal. 

Subject  to  the  provisions  of  tlie  next  section,  regulating  the 
priority   among  different  letters,   letters  testameutarj',   letters   of 
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adniinij'tration,  and  letters  of  ffiiardianship,  granted  by  a  court 
or  officer  having  jurisdiction  to  grant  them,  are  eont-hisive  evi- 
dence of  tlie  authority  of  tlie  persons  to  whom  they  are  granted, 
until  the  decree  granting  them  is  reserved  upon  appeal,  or  the 
letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have 
been  issued  in  accordance  with  an  order  of  the  surrogate  as  au- 
thorized in  section  25r)7  of  this  act,  such  letters  so  issued  confer 
upon  the  person  named  therein  all  the  power's  and  authority,  and 
subject  him  to  all  the  duties  and  liabilities  of  an  executor  or 
administrator  in  an  ordinary  case,  except  that  they  do  not  con- 
fer power  to  sell  real  property  by  virtue  of  a  provision  in  the 
will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute,  the  unbe- 
queathed  property  of  the  decedent,  until  after  the  tinal  determina- 
tion of  the  appeal;  and  in  case  letters  shall  have  been  issued 
before  such  api>eal,  the  executor  or  administrator,  on  a  like 
order  of  the  surrogate,  may  exercise  the  powers  and  authority, 
subject  to  the  duties,  liabilities  and  exceptions  above  provided. 

Formor  IS  2r>.S2  and  2r.91,  the  former  nmendetl  by  T..  ISSl,  eh.  5^5.  and 
L.  IJKM).  oh.  101,  amended  and  renumlwred  by  L.  1914,  eh.  443,  In  effect 
S»M>t.    1.    l»I4. 

Original  Soiiree  of  8  2.1S2.— L.  1871.  ch.  603.  i  1.  f  2591  derived  from 
B.   S.,   pt.   2,   cb.   6,   tit.  2.    S  56. 


§  2:S01.    [Ain'a,    1»14.]       Priori  tr    aiiionii:    different    let  tern. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's 
court  having  jurisdiction  to  isjsue  them,  has  sole  and  exclnsive 
authority,  pursuant  to  the  letters,  until  the  letters  are  revoked; 
and  he  is  entitled  to  demand  and  recover  from  any  person,  to 
whom  letters  'are  afterwards  issued,  by  any  other  surrogate's 
court,  the  property  in  his  hands  belonging  to  the  estate  or  fund. 
But  the  acts  of  a  person,  to  whom  letters  were  afterwards  is- 
sued, done  in  good  faith,  before  notice  of  the  letters  first  issue<l, 
are  valid;  and  an  a<'tion  or  special  proceeding  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  the  person  or  per- 
sons to  whom   the  letters   were  first  issued. 

Former   9   2502,    amended   and   reiinmt)ered   by   L.    1914,    ch.   443,    In    effe<'t 
Sept.    ].    liU4. 
Original  Source—  U.  S.,  pt.  2,  ch.  0,  tit.  2,  I  25. 


§  28502.    fAni'd,  1A14.]      Time,  how  reekoned  upon  Macoeii- 
Mlve   lettem; 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be 
done  within  a  specified  time  after  letters  are  issued,  and  suc- 
cessive or  supplementary  letters  are  issued  upon  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  it  is  otherwise  specially  pre- 
si'ribed  by  law;  or  where  the  first  or  any  sub.seqnent  letters  are 
revoked,  as  prescribeil  in  section  2024  of*  this  chapter,  by  reason 
of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

Former    |    2«*»9;i.    amended    und  renimil>ered   by    I^    1914,    ch.    443,    la   effect 
S^'pt.     1,     15M4. 
Original   Source. —  New. 
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cotMlifijr.  I'he  surrogate  of  the  county  of  New  York  may.  on  the 
written  connont  of  all  partios  appt'ariTig  in  a  probate  case,  ai>- 
point  a  referee,  or  may,  in  his  discretion,  direct  an  assistjiut  to 
take  and  report  the  tcHtiniouy,  but  without  authority  to  pass 
upon  the  i»8UeR  involved  therein.  Unloss  a  referee's  report  is 
paKsed  upon  and  c»onfirmed,  approved,  modified  or  rejected  by  a 
sMirropate  within  ninety  days  after  it  has  been  submitted  to  him, 
it  nhall  be  deemed  to  have  been  confirmed  as  of  course  and  a 
decree  to  that  effect  may  be  entered-  by  any  party  interested  in 
the  proceediujf  upon  two  days'   notice. 

Fornipf  f  2540,  hr  amended  hj  L.  1S<J1,  ch.  Mr.:  T..  1W7,  rh.  TOl;  L. 
ISM),  ch.  r»0«t  L.  l.si»5.  oh.  71>«:  I^.  IWH*,  rli.  Ontl:  L.  IfHiS.  <-h.  128.  atnottded 
and   rt^uuiubiTfU   by   L.    1U14.    <*li.   44:{,    iu  efTit-t  SiM)t.    1,    1914. 

Orij^iual  Source.—  U  ISlO,  oli.  35U,  S  6,  and  B.  S.,  pt.  2,  ch.  0.  tit. 
3,   i  04. 

fi  2537.  [Added,  1914.]  Rigrht  to  trial  by  Jury  preserved, 
boiv  vralved. 

Whenever  in  any  proeeedinjf  in  the  surroj?ate's  court,  the  order 
or  decree  of  the  court  will  determine  any  issue  or  fact  as  to 
which  any  party  has  a  ri^ht  of  trial  by  jury  iu  any  court,  such 
trial  shall  be  det»med  lo  be  waived,  unless  such  party,  personally, 
or  through  his  attorney,  guardian,  committee,  or  special  guardian 
appears  and  seasonably  demands  the  same,  in  which  case  such 
trial  shall  be  had  according  to  the  practice  of  such  court.  And 
whenever  such  trial  is  denuinded.  the  same  may  be  waived  in  any 
of  the  modes  prescribed  with  respect  to  the  trial  of  au  action  in 
section   lOOU  of  this  act. 

Added  by  L.  1914.  ch.  44;i,   iu  effect  Sept.   1.   1914. 

§  2538.    [Anrd,  1805,   1910,  1914.J      Trial   by  Jary. 

In  any  proceeding  in  which  any  coutroverti'd  question  of  fact 
arises,  of  which  any  iinrty  has  constitutional  right  of  trial  by 
jury,  and  iu  any  proceeding  ft)r  the  prnliaie  of  a  will  in  which 
any  controverted  question  of  fact  arises,  the  surrogate  must  make 
an  onler  directing  the  trial  by  jury  of  such  controverted  question 
of  fact,  if  any  party  appe2g*ing  in  such  proceeding  seasonably  de- 
mands the  same.  The  surrogate  in  such  order  must  direct  that 
such  trial  be  had  either  before  himself  and  a  jury,  or  at  a  trial 
term  of  the  supreme  court  to  be  held  within  the  county,  or  ia 
the  county  court  of  the  count.v.  Either  of  the  surrogates  of  the 
ct)uiity  of  New  York  may,  in  his  discretion,  ninki'  an  order  fran.s- 
ferring  to  the  supreme  court  any  special  proceeding  for  the  pro- 
bate of  a  will  pending  in  said  county.  If  the  trial  shall  not  take 
place  in  the  surrogate's  court  the  <u'der  must  statt»  distinctly  and 
plainly  each  question  of  fact  to  be  tried,  and  shall  be  the  only 
authority  necessary  for  the  trial  of  such  question.  The  verdict, 
if  not  set  aside  by  the  judge  before  whom  the  (piestion  is  tried, 
shall  be  certified  to  the  siirri>gate's  ctuirt  by  tlie  clerk  of  the  court 
in  which  the  trial  took  place,  and  shall  b*»  conclusive  except  upon 
appeal. 

Former  S  2r>47.  as  amend.-d  by  T..  ISO.'S.  ch.  940.  and  L.  1910,  ch.  676, 
amended   and    reniimbere<i   by    L.    1914.    ch.    4  l.'l.    In   effect   Sept,    1,    1914. 

(►rijrJnal  Source.— K,  S.,  pt.  2.  ch.  «.  tit.  4.  i  II.  in  part;  L.  1847.  ch. 
28U,    I   45. 
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§   26»0.     [Added,    1014.]       Trial    by    Jnryj    power    of    Biir- 
rograte;   motion   to  Met   aiilde    verdict   and  for  new  trial. 

The  snrropate  has  jurisdiction  to  conduct  a  tria'  by  jury  in 
any  case  in  which  he  is  iKTinitted  or  required  by  this  act  to  order 
such  trial,  and  in  any  case  where  he  shall  conduct  such  trial  the 
same  shall  be  had  before  the  surrogate  and  a  jury,  and  the  trial 
yjiall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the 
supreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 
of  such  surrogate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and 
a  jury,  or  to  a  motion  for  new  trial,  shall  apply  to  surrogates* 
courts  and  to  the  proceedings  therein  so  far  as  they  can  be  aj)- 
plied  to  the  substance  and  subject-matter  of  such  proceedings 
without  regard  to  form,  but  the  surrogate  shall  have  no  power 
to  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any 
proceeding  in  which  the  trial  took  place  in  a  court  other  than  the 
surrogate's  court. 

Added  by  L.   1014,  ch.   443,  In  effect  Sept.   1,   1914. 

S  2S40.  [Added,  1014.]  Jnry  In  unrroffate's  court;  how 
obtained}  fee*  of  Jurors  and  oOLc^rm, 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury 

for  service  in  surrogate's  court,  upon  reasonable  notice  to  the 
parties  who  have  appeared,  stating  the  day,  hour  and  place  of 
such  drawing. 

For  the  purpose  of  procuring  the  drawing  and  attendance  of 
a  jury,  the  surrogate'  shall  have  all  the  powers  of  a  justice  of 
the  supreme  court  specified  in  sections  527  and  528  of  the  Judi- 
ciary I^nw  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
Procedure:  and  the  clerk  of  the  county  of  the  surrogate  shall, 
upon  receiving  the  order  of  the  surrogate,  perform  such  duties  in 
relation  thereto  as  he  is  required  to  perform  under  a  like  order 
of  a  justice  of  the  supreme  court  as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate, 
either  in  his  otlice  or  in  the  office  of  the  county  clerk,  and  the 
minutes  thereof  shall  be  made  in  triplicate,  and  be  signed  by  the 
surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in  the 
office  of  the  surrogate,  one  copy  filed  in  the  office  of  the  county 
clerk,  and  one  copy  delivered  to  the  sheriff  of  the  county. 

The  names  of  the  jurors  so  drawn  shall  Ik*  returned  to  the 
jury  box  by  the  county  clerk,  but  if  any  such  juror  is  again 
drawn  for  service  in  any  c<mrt,  the  fact  that  he  served  as  a  juror 
in  surrogate's  court  sliaU,  upon  his  request,  be  a  sufficient  excuse 
for  not   being  required  to  again  serve. 

In  counties  where  by  sjiecial  act  an  officer  other  than  the 
c<»unty  clerk  is  designated  to  draw  juries  and  perform  corre- 
sponding acts,  such  oilicer  shall  cause  the  necessary  jurors  to  be 
summoned  and  drawn  as  though  a  justice  of  the  supreme  court 
had   made  such   order. 

The  provisions  of  law  applicable  to  the  summoning  of  jurors, 
the  return  of  tlu'  sheriff,  the  fees  of  the  sheriff  and  jurors  and 
their  payment,  in  supreme  court,  shall  apply  where  jurors  are 
drawn  and  summoned  for  service  in  surrogate's  court;  and  where 
the  county  clerk  is  imt  a  salaried  officer,  he  shall  be  entitled  for 
his  services  to  such  compensation  as  shall  be  audited  by  the 
board  or  body  entitled   to   fix  his   compensation. 
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§  2549.  [Ani'd,  1014.]  Decree  or  order;  i^-lien  evidence 
of  asMetM. 

A  docrieo  directing  piii'mcnt  by  an  executor,  administrator, 
)?uurdian  or  testamentary  trustee,  to  a  creditor  of.  or  a  person 
interested  in,  the  estate  or  fund,  or  an  order  permitting  a  judg- 
ment creditor  to  issue  an  exwution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfy 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a 
deceased  executor,  administrator,  guardian  or  trustee  with  assets 
upon  an  accounting  under  section  2725  of  this  chapter,  is  not 
evidence  of  assets  in  the  hands  of  such  accounting  executor, 
administrator,  guardian  or  trustee. 

Former    |    2.>t')2,    amended   and   renumbered   by   L.    1014.    oh.    4>3.   In   effect 
Sept.    1,    1JM4. 
Original  Source.—  R.   S.,   pt,   2.   eh.   C,   tit.  5,    fi  21,   In  part. 

fi  2R50.  f  Added,  1014.]  Force  and  effect  of  a  decree  of 
fiarroflrate*M  court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction 
}vas  obtained. 

Added  by  L.    1014,  ch.   443,   In  effect  Sept.    1,    1014. 

fi  25.%!.  r^*'**d*  lf>14.]  Decri'^e  for  money)  lioir  docketed^ 
effect;  asfllgrnment  and  dlacharffc. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must  furnish  to  any 
person  applying  therefor  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars  with  respect  to  the  decree  which  flre 
required  by  law  to  be  entered  in  the  clerk's  docket-book,  where 
a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  the  provisions  of  law  directiug  such  entries  are  appli- 
cable to  such  a  decree.  Each  county  clerk  to  whom  such  a 
transcript  is  presented  must,  upon  payment  of  his  fees,  immedi- 
ately file  it,  and  docket  the  decree  in  the  appropriate,  docket- 
book  kept  in  his  office  as  prescribed  by  law  for  doc•k^ting  a  judg- 
ment of  the  supreme  court.  The  docketing  of  such  a  dtK'ree  has 
the  same  force  and  effect,  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  ]>e  assigned  or  satisfied,  as  if 
it  were  such  a  judgment. 

Former  $  2.'j33,  amended  and  renunibere<I  by  L.  1014,  eh.  443,  in  effect 
Sept.    1.    1014. 

Orljslnal  Source.—  U  IKM,  eli.  4«».  §§  (5.'J,  (U,  ax  amended  by  L.  1S44, 
eb.    104,    I   2. 

§  2552.    [Added,  1014.]      Decree;   partial   jiatlnfactlon  of. 

Upon  the  application  of  any  person  interested,  there  may  be 
recorded  in  the  surrogate's  office  any  instrument  acknowledging 
payment  of  moneys  pursuant  to  the  provisions  of  decrees  for  the 
judicial  settlement  of  accounts  of  exerntj>rs.  administrators,  testa- 
mentary trustees  and  guardians.  Kvcry  such  instrnment  to  be 
recorded  shall  be  acknowled^ri'd.  or  pr«»vrd  and  duly  certified,  and 
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the  rocord  thoroof,  or  a  ccTtifird  copy  of  such  record,  shall  be  pre- 
HUinptive  evidence  of  the  contents  of  .such  instrument  and  its  due 
execution,  and  shall  be  presumptively  a  satinfactiou '  and  dis- 
charge of  such  decree  as  to  any  payment  of  money  or  delivery 
of  property  therein  acknowledged. 

Added  by  L.    1914,   ch.   443,   In  eflTeet  Sept.    1,    1014. 

%  2553.  [Am*d,  1S95,  1014.]  Enforcement  of  decree  by 
execution. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  nnire  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surroKate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects  the  provisions 
of  this  act  relating  to  an  exe<ution  against  the  property  of  a  judg- 
ment-debtor issued  upon  a  judgment  of  the  supreme  court,  and 
the  proceedings  to  collect  it,  apply  to  an  execution  issued  from 
the  surrogate's  court,  and  the  colleetion  thereof,  the  decree  being, 
ff)r  that  purpose,  regarde*!  as  a  judgment:  except  that  the  pro- 
ceedings prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  supreme  court. 

Former  f  2.'.'!.   n»  ami'nded  by   L.    1895,   ch.   940,   rpnurabored  by   L.   1914, 
ch.    443,    In  effctt  Sipt.    1.    1914. 
Original  Sourte.— L.    1837,    ch.    4G(),    j   64;   U    1844,    ch.    104,    f   2. 

%  2SB64.    [Renam.,  1014.]     Id.|  by  pnnliiltment  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court 
directing  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law.  to  obey  it;  and  if  he 
refuses  or  wilfully  negU»cts  to  obey  it,  by  punishing  him  for  a 
contempt  of  court: 

1.  Where  it  cannot  >)e  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution:  in 
which  case,  the  part  or  parts  which  cannot  be  so  enforced  may 
be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution  issued  as  prescribed  in  the  last  section 
to  the  sheriff  of  the  surrogate's  county  has  be(*n  returned  by  him 
wholly  or  partly  unsatisfied. 

4.  Where  the  delinciuent  is  an  executor,  administrator,  guard- 
fan,  or  testamentary  trustee,  and  the  decree  relates  to  the  fund 
or  estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution,  or 
after  the  return  of  an  execution,  as  he  thinks  proiK»r. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
on  his  official  bond. 

r«>rnfior   \   25.V>.   ronnmlM'ritl   by    L.   1!>14,   oh.   443,   [n   flToct   Sept.   1,    1914. 
Orlginnl    Soun-o.  —  Nt-w. 
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§  2555.  [Renum.f  1014, J  CSIect  and  content*  of  decree 
revokliiK  lettem. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
revoking  letterg  issued  by  a  surrogate's  court  to  an  executor, 
administrator  or  Kuanlian,  his  powers  cease.  The  decree  may, 
in  the  discretion  of  the  surroijatc,  require  him  to  account  for  all 
money  and  other  property  received  by  him;  and  to  pay  and  de- 
liver over  all  money  and  other  property  iu  his  hands  into  the 
surrogate's  court,  or  to  his  successor  iu  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be 
made  without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought.  The 
revocation  di)es  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guanlian,  done  by  him  before  the  service  of  the  citation,  where 
the  otlier  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  an<l  before  entry  of  the  decree,  where  his  jMJwers 
with  respect  thereto  wore  not  suspended  by  service  (»f  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribeu  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  <»f  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  an 
act  done  by  him  iu  good  faith. 

Forttipr   I   2603.    reDumbcriHl   by   L.    1914,   ch.   44:1.   In   ofTeet  Hopt.    1,    1914. 
OriKinal  Source.—  I'ortldUK  of  II.   S.,  pt.   '2,   cU.  «,    Ut.   1,    i  a>*,  ami   lit.   S. 
§§    40,    40,    47. 

§  2556,    [Renum.,  1014.]      The  last  sect  Ion  annlifled. 

The  last  section  d<x»s  not  affect  the  liability  of  a  person  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kliu,  or  legatee,  to  respond  to  the  person 
lawfully  ejjtilled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  <ase  of  supposed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  grauted. 

Formor  S  2Q04,  renumborwl  by  L,   1014,  ch.  443,  In  effect  Sept.   1.  1014. 
Original  Source.—  I'ortlons  of   U.   S.,   pi.   2,   ch.   6,   tit.   I,    |  3S,  and   tit.   2, 
1$   40,   40.   47. 

6'26S7.  [Ain*dy  1014.]  TVhen  execatlon  of  decree  or  order 
in  Mtayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court;  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com- 
mitment of  a  person  refasing  to  obey  a  subpoena,  or  to  testify 
when  required  according  to  law:  does  not  stay  the  execution  of 
the  decree  or  onler  appealed  from^ unless  the  appellant  gives  the 
undertaking  re(iuired  by  sectiuu  27(Jl  of  this  chapter. 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  onler  or  judgment  of  the  ap[iellate  division  of 
the  supreme  court  affirming  a  decree  of  the  surrogate  admitting  a 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
a<lniinistration  docs  not  stay  the  issuing  of  letters  where,  in  the 
opijiion  of  the  surrogate  uianifesicd  by  an  r»rder.  the  preservation 
of  the  estate  requires  that  the  letters  should  issue. 
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An  appeal  from  a  decree  revoking  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship:  or  from  a  decree  or 
an  order,  suspending  an  executor,  administrator,  or  guardian,  or 
removing  or  sunpending  a  tentnmentary  trustee,  or  appointing  «, 
temporary  administrator,  or  an  appraiser  of  personal  property 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

Except  as  otherwise  expressly  prescribed  in  this  chapter  a 
perfected  apoeal  has  the  effect,  ns  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  In  section 
1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

Former  ||  258:{  and  2.'»84,    amended  and   renumbered   by  L.    1914,   oh.   44.'}, 
lA   effect   Sept.    1,    11»14. 

Offiirinal  Souree  of  S  25S3. —  R.  S.,  pt.  3,  ch.  9,  tit.  3.  g  110,  and  part 
of   S   110.      9  25iM,   DfW. 
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ARTICliB   THIRD. 

Letters,   their  requisites,   priority   and   authority;    how,   when 
and  to  whom  granted;  revocation;  removal  of  trustee. 

Sec.  2558.  Requisites    of    letters. 

2500.   UnilUfU   aud    rt'sirlctlve   letters. 

25UO.  Lt'tterH   evliU'nce  of   authority ;   effect  of  appeal. 

25U1.   Priority  aiuon^  ditTereut  h'tters. 

2oU2.  Time,    liow    reckoue*!    u|M)u    successive    lettoni. 

2563.  When  Hurviving  or  remaining  representative  may  act;   when  auc* 

(-e8»or  muNt  be  apiH)inted. 
25G4.  Persons    incompetent    to    receive    letters,    or    act    as    testamentary 

trustee. 
2505.  Surrogate    may    refuse    letters    under   certain    conditions. 
25tlU.  Objections  to  grant  of  letters. 
2507.   B<Mid ;    when    retiuired. 
2568.  Official  oaths  of  executors,   et  cetera. 
2509.  Removal,   or  revocation  of  letters  for  dlsquallflcation,   misconduct, 

et  cetera. 

2570.  Petition;    citation    thereupon;    suspenslou. 

2571.  Hearing;   decree;   testamentary   trusts  not  afrect(>d. 

2572.  Application  by  executor,    et  cetera,    for   permission   to  resign. 

2573.  Procei'dingH   thereuiM«i. 

2574.  In  what  cases  letters  may  be  revoked  or  trustee  removed  witlioat 

a  citation. 

§  2558.    [Am'd,    1014. J      ReiiuiMiteM    of   lettem. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
guardianship  must  be  in  the  name  of  the  people  of  the  state. 
Where  they  are  granted  by  a  surrogate,  they  must  be  attested 
in  the  name  of  the  otlieer  granting  them,  signed  by  him,  or  by 
the  clerk  of  tlie  surrogate's  court,  and  sealed  with  the  seal  of 
the  surrogate's  court.  Where  they  are  issued  out  of  another 
court,  they  must  be  attested  in  the  name  of  the  judge  holding 
the  c(mrt,  signe<l  by  the  clerk  thereof,  nn<l  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  propi'rty  of  an  infant 
the  surrogate  must  cause  a  copy  of  secti(»ns  2()(K)  and  2(><il  of 
this  chai)ter  to  be  annexed  or  to  be  printed  thereupon. 

Former  $  2590,  amended  and  renumbered  l»y  I..  101 1,  eh.  44.1  In  effect 
Sept.    1.    1U14.  . 

Uriglnnl  Sourw'.—  11.   S..   pt.   2,   ch.   C,   tit.   2,    §   55.  • 

§  2550.    [Added,   101 1. J      Limited   and   reMtriotlve   letters. 

Ivetters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  follows: 

To  an  executor  or  administrator  where  a  right  of  action 
exists. 

To  a  general  guardian  where  his  possession  and  control  of 
certain  property  of  his  w'ard  is  limited  as  provided  in  section 
2(j50  of  thiSi^'hapter. 

Added  by  L.    1014.   eh.   44^,   In  eJTect  Sept.   1.    1914. 

§  2600.  I  Anrd,  ISSl,  lOOO,  1014.]  L.etterM  ovIdAoe  of  nm- 
tliority;    efleot    of    niipeiil. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority   among   different   letters,   letters   testann'iitarj'.    letters  of 
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a<linitustrntion,  and  letters  of  ffiiardianship,  granted  by  a  court 
or  offltHT  having  jurindiction  to  grant  them,  are  conclusive  evi- 
dence of  the  authority  of  the  persons  to  whom  they  are  granted, 
until  the  decree  granting  them  is  reserved  upon  appeal,  or  the 
lettei*s  are  revokc^d. 

Wlien  letters  testamentary  or  letters  of  administration  have 
been  issued  in  accordance  with  an  order  of  the  surrogate  as  au- 
thorized in  section  2r>r)7  of  this  act,  sucli  letters  so  issued  confer 
upon  the  person  named  therein  all  the  powers  and  authority,  and 
subject  him  to  all  the  duties  and  liabilities  of  an  executor  or 
administrator  in  an  ordinary  case,  except  that  they  do  not  con- 
fer power  to  sell  real  property  by  virtue  of  a  provision  in  the 
will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute,  the  unbe- 
queathed  property  of  the  decedent,  until  after  the  final  determina- 
tion of  the  appeal:  and  in  case  letters  shall  have  been  issued 
before  such  api>eiil,  the  executor  or  administrator,  on  a  like 
order  of  the  surrogate,  may  exercise  the  iK>wers  and  authority, 
subject  to  the  duties,  liabilities  and  exceptions  above  provided. 


1 


Formor  SI  2."82  and  2nj)l,  tho  former  nmendtHl  by  L,  IWl,  oh.  535,  and 
L.  ISHK),  ch.  101,  ainondod  and  n'niimlH^rod  by  L.  1914,  ch.  443,  In  etloct 
StM»t.     1,     1014. 

OrlKiiial  S4>ur('e  of  f  2r>s2.—  L.  1871.  ch.  603.  I  1.  |  2581  derived  from 
B.   S.,  pt.   2,   cb.   6,    tit.  2.    i  56. 


§  25<n.    [Ain*il,    1»14.]       Priority    anionir    diirerent    lettem. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's 
court  having  jurisdiction  to  issue  them,  has  sole  and  exclusive 
authority,  pursuant  to  the  letters,  until  the  letters  are  revoked; 
and  he  is  entitled  to  deuinnd  and  recover  from  any  person,  to 
whom  letters  'are  afterwards  issued,  i>y  any  other  surrogate's 
court,  the  property  in  his  hands  belonging  to  the  estate  or  fund. 
Jiut  the  acts  of  a  person,  to  whom  letters  were  afterwards  is- 
sued, done  in  giM)d  faith,  before  notice  of  the  letters  tirst  issued, 
are  valid;  and  an  action  or  special  prot^-eeding  commenced  by 
him,  maj'  be  continued  by  and  in  the  name  of  the  person  or  per- 
sons to  whom   the  letters   were  first  issued. 

Former   |   251)2,    ainondfd   and   renuiutierod   by    L.    1914,    ob.    443,    In    eflTeot 
SfiK.    1.    1!)14. 
Orlghial  Sourt-e.— R.  S.,  pt.  2,  cb.  0,  tit.  2,  i  25. 


§  2S5G2.    |Ani*dy  1014.1      Time,  ho^v  reckoned  upon  nnccea- 
Nlve   letter*; 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be 
done  within  a  specified  time  nfter  letters  are  issued,  and  suc- 
cessive or  supplementary  letters  are  issued  upon  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  tlje 
first  letters,  except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law:  or  where  the  first  or  any  subsequent  letters  are 
revoked,  as  prescribed  in  section  2(VJ4  of*  this  chapter,  by  reason 
of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

Former   f    2riU:t.    amvndtHl   and   rcnuuiheriHl   by    U    1914.    eh.    443,    In   effeot 
S.'i»t.     1,     1ft  1 4. 
(>rif(Inal    Souree. —  New. 
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§  25fKt.  |Am*«l,  IS>14.|  When  Miirvl\iiifr  «ir  rcmafnlnff 
repreNeiitatlve  iiiiiy  act;  «%lieii  MUceettMur  uiuMt  be  ap- 
pointed. 

Where  one  of  two  or  more  execnlorR  or  adniinistrafors  dies, 
or  where  lettt'rs  are  revoked  with  respect  to  one  of  them,  a  suc- 
ee.s.si>r  to  the  person  who  dies,  or  whose  letters  are  revoked,  shall 
not  be  appointed,  except  where  such  an  a^ipointuient  is  ne<*e8- 
Fary,  in  order  to  comply  with  the  express  terms  of  a  will;  but  the 
others  nmy  proceed  and  complete  the  administration  of  the  estate 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proi'cedinff  brought  by  or  aKain»t  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or 
where  the  letters  of  all  hove  been  revoked  by  a  decree  of  the 
HurroKate's  court,  that  court  has,  except,  in  a  case  where  it  is 
t)therwise  specially  prescribed  by  law,  the  same  power  to  appoint 
a  sticccssor  to  the  pi'rson  or  persons  whose  powers  have  CM*ased, 
as  if  the  letters  had  not  been  issued.  The  successor  may  complete 
the  exwution  of  the  trust  cimimitted  to  his  predecessor;  he  may 
ctjntinue  in  his  own  name,  a  civil  action,  or  special  proceeding, 
pen()inp  in  favor  of  his  predecessor:  and  lie  may  enforce  a  judj?- 
menl,  order,  or  decree,  in  favor  of  the  latter. 

B'ormer  H  2CA\o  and  20H2,  amend^Hl  and  renuinlicrt'd  by  L.  1914,  ch.  443. 
lu   efTt'ct    Si'pt.    1.    r.M4. 

Original  Source  of  «  2«ori.—  R.  S.,  pt.  2,  ch.  (5.  tit.  2,  |  10,  and  ch.  8. 
tit.  3,  §  17,  and  L.  lS<jr>.  ch.  TM\.  §  1.  8  2<;n2  dcr}v,'d  from  It.  S..  pt.  2, 
ch.    <;,    tit.    2,    S   44;    L.    iNIiT,    ch.   4Go,    §   a;S,    iu  jmrt. 

§  25<M.  [Atliletl,  1014.]  I'emona  Incompetent  to  receive 
letterMy  or  act   aM  teRtauientnry   truNlee. 

No  person  is  competent  to  serve  as  an  execut«»r,  administrator, 
testamentary   trustee   or  K'lat'dian,   who   is: 

1.  Under  the  a^e  of  twenty-one  years; 

2.  An    adjud^red    inccmipi'tent; 

.'{.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  dutii's  of  such  trust  by  reason 
of  drunkenness,  dishonesty,  improvidence  or  want  of  under- 
stand lug. 

Kxcei)t  as  prescribed  in  section  2ri(»7,  an  executor,  testa- 
mentary guardian  or  testamentary  trustee,  who  is  not  by  law 
re(iuired  to  ^ive  a  b<»nd,  sliall  not  qualify  or  serve  as  such  where, 
after  (dgection  tiled  and  proof  taken,  the  surrovrate  finds  that: 

1.  His  circumstances  are  such  that  they  do  not  afford  adeqimte 
security  to  th<'  creditors,  or  persons  interested  in  the  estate  or 
fund   for  the  due  administration   thereof. 

2.  He  is  not  a  resident  of  the  state  of  New  York. 

Addfd   by   L.    1914,    ch.    44.i.    In   offc-t   Sept.    1,    1914.     See  fwrner   {{    2«12 

and   2««J1,   and  K.   S.,   pt,   2,   ch.   U,    tit.   2. 

§  2RG5.  (Added,  mil.]  Surroffnfe  miiy  refnHe  lettera 
under  certain  c«»ndltlonM. 

The  surrogate  may,  in  bis  discretion,  refuse  to  };rant  letters  to 
any  ]>erson  unable  to  read  and  write  the  KuKlish  lanffuaKe;  or 
to  an.v  persdu  who  does  not  tile  in  the  surroj^nte's  otii«'e  nn 
instrument  acknowledK<'d  or  prnv«'d,  and  duly  eertitied  <lesi>rnatinjr 
the  clerk  of  the  surrogate's  court  and  his  successor  in  otiij-e,  on 
whom  service  uf  any  process  isstiing  from  tlie  surrogate's  court 
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may"'))e  made  in  like  mauuer  and  with  like  effect  a.s  if  it  were 
served  persoually  upon  himself,  whenever  the  person  so  receiv- 
iuK  letters  can  not  be  found  and  served  within  the  state  of  New 
York,   after  due  diligence  used. 

Added  by   L.    1914,  ch.   443,  in  effect  Sept.   1,   1914. 

%  2500.    [Added,    1014. J      ObJectiouM    to    arrant   of   letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 
testamentary,  of  administration  or  of  guardianship  are  granted,  or 
a  testamentary  guardian  or  trustee  is  allowed  to  qualify  and 
serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to 
granting  the  letters  to  one  or  more  of  the  persons  about  to 
receive  the  same,  or  to  allowing  a  testamentary  guardian  or 
trustee  to  qualify  and  serve.  Where  such  objections  are  filed, 
the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 
the  testamentary  guardian  or  trustee  to  qualify  until  the  matter 
is  disposed  of. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1,    1914. 

§  2507.    [Am'dy  1914.]      Bondf  tvlien  reanired. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  or  a  testamentary  guardian  or  trustee  who  is  not  required 
by  the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
act  thereunder  by  giving  a  bond  as  prescriln'd  by  law,  although 
an  objection  against  him  has  been  established  to  the  satisfaction 
of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  they  do  not  afford 
adequate  security  tD  the  creditors,  or  persons  interested  in  the 
estate  or  fund,  for  the  due  administration  of  the  same. 

2.  TTiat  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen 
of  the   United  States. 

Furtuer  i  2G38,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
St'Pt.     1,    1914. 

Original  Source.—  B.  S.,  pt.  2,  ch.  6,  tit.  2,  i  0,  In  part,  and  L.  1873, 
cb.    «.'*7. 

S  25<;8.    TAni'dy  1014.]      Official  oatliM  of  execntorn,  ete. 

The  official  oath  or  affirmation  of  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  to  the  efl'ect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office,  de- 
scribing it,  must  be  tiled  in  the  surrogate's  otfice,  before  letters 
are  issued  to  him,  or  he  is  perniitte<l  to  act.  The  oath  may  be 
taken  before  any  otticer  who  is  authorized  to  administer  oaths. 

Former  |  2594,  amended  an<l  renumbered  by  L.  1914,  oh.  443,  in  effect 
Srpt.     1,     1914. 

Original  Source.— U.  S.,  pt.  2,  ch.  C,  tit  2,  if  13  and  41;  L.  1S37, 
ch.    400,    I   59. 

ft  2<SGO.  [Am'dy  1914.]  Removal,  or  irevccation  of  letterM 
for   dlMQaallflcatlon,   iHincondac*!,   etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
in  the  estate  of  a  decedent,  or  a  ward  or  friend  of  a  ward,  or  a 
person  beneficially  interested  in  the  execution  of  a  trust,  or  any 
surety  on  a  bond  of  a  person  to  v.iiom  letters  have  been  granted 
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or  of  a  trustee  may  present  to  the  surrogate's  court  having  juris- 
diction a  petition,  praying  for  a  decree  revolting  those  letters, 
or  removing  8Uch  trustee,  and  that  the  respondent  may  be  cited 
to  show   cause   why   a   decree   should   not  be   made   accordingly: 

1.  Where  the  respondent  was,  when  appointed  or  when  letters 
were  issued  to  him,  or  has  since  become  inconipetput,  or  dis- 
qualified by  law  to  act  as  such,  and  the  grounds  of  the  objection 
did  not  <.xist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  rppresents,  before  the  letters  were  granted 
or  the  appointment  nuide. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  assets  in  his  hands,  or  invested  money 
in  sei.'urities  unauthorized  by  law,  or  otherwise  improvidently 
managed  or  injured  the  property  committed  to  his  charge;  or 
by  reason  of  other  misconduct  in  the  execution  of  his  offii-e,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understand- 
ing; hp  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate  con- 
tained in  a  decree  or  order,  or  any  prpvision  of  law  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters,  or  his  appointment  was 
obtained  by  a  false  suggestion  of  a  material  fact. 

5.  Where  by  the  terms  of  a  will,  deed  or  order  his  office  was  to 
cease  upon  a  contingency  which  has  hax)pened. 

t>.   In  the  case  of  an  executor,  who  has  not  been  required  to 
give  a  bond,  where  his  circumstances  are  such  that  thoy  do  not 
N^  aflpc)rd  adequate  security  to  the  creditors  or  persons  interested  for 
the  due  administration  of  the  estate;  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

7.  In  case  of  a  .guardian  where  he  has  removed  or  is  about 
to  remove  from  the  state,  or  where  the  interest  of  the  infant 
will  be  promoted  by  the  apiK)intment  of  another  person  as 
guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  whore  it  is  shown  tliat  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affnirs;  or  that  an  executor,  or 
administrator-in-chief  has  been  appointed  upon  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  state. 

Former  §8  2685  and  28.12,  amendod  and  rennmbefcHl  by  U  1914,  ch.  443, 
In   i-lti-ct    Sept.    1,    11)14. 

OrlRlnal  Runr^e  of  «  2085.— R.  S.,  pt.  2,  oh.  G.  til.  2.  §  IS;  L.  1837.  ch. 
400.  5  ;i4.  S  2832  dcrivid  from  R.  S..  pt.  2,  rh.  8,  tit.  3,  §  14  ;  L.  1837.  oh. 
400,    M   »4,   36. 


8  2670.      [Am'dy     1914.]        Pc'tltionj 
Mnapeimlon. 


eitation     thereapon; 


A  petition  presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  showing  that  the  case  is  one  of  those  therein 
specified,  and  unless  the  surrogate  declines  to  entertain  the  pro- 
ceeding,   a    citation    must    be    issued    according    to    the    prayer 

there<»f. 

If  such  citation  be  issued  the  surrogate  may,  in  his  discretion, 
make  an  order  suspending  the  respondent  wholly  or  partly,  from 
the  exercise  of  his  powers  and   iiuthority,   during  the  pendency 
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of  the  special  prooeeding.  A  certified  copy  of  an  order  so  made 
must  accompany  the  citation,  and  be  served  therewith;  but,  from 
the  time  when  it  is  made,  the  order  is  binding  up<m  the  respond- 
ent and  upon  all  other  persons,  without  service  thereof,  sul)ject 
to  the  exceptions  and  limitations  prescribed  in  section  2555  and 
25r>(>  of  this  chapter,  with  respect  to  a  decree  revoking  letters. 

F'ornier  f|  2086.  28.3.3  ami  2834.  amended  and  renumbor<Ml  by  L.  1914. 
ch.   443,   In   effect  Sept.    1,    1914. 

Original  Source  of  S  2f»»G,  New.  S  28:«,  derived  from  R.  S.,  pt.  2, 
ch.  H,  tit.  ».  IS  14  and  15.  First  sentence  of  |  28.34  was  from  L.  1887, 
ch.   400,    I   61. 

§  2671.  [Aitt'dy  1A14.}  Hearlnar;  decree;  testamentary 
trusts  not   affected. 

Upon  the  return  of  a  citation,  issaed  as  prescribed  in  the  last 
section,  the  surrogate  may  make  a  decree  revoking  the  letters 
issued  to,  or  removing,  the  respondent,  or  may.  in  his  discretion, 
dismiss  the  proceedings  upon  such  terms  as  justice  requires. 

>  Where  an  execu*^or  or  an  administrator  is  also  a  testamentary 
trustee,  a  ilccre^  revoking  his  letters  does  not  affect  his  power  or 
authority  as  testamentary  trustee,  except  in  the  case  specially 
prescribed  for  that  purpose,  in  section  2(»40  of  this  chapter. 

FV>rmer  M  208T  and  2088,   amended  and  ren.nmbere<l   Vy  L.   1914.   ch.  443, 

In   effect   8«'pt.    1,  1014. 

Original  Source  of  S  20S7.—  U.  8.,  pt.  2,  cU.  0,  tit.  2.  ffi  20  and  21. 
i    26vS8,    new. 

I  2ST8.  [AK^'^d•  1014.]  AnpUcatlon  by  executor,  etc.,  for 
permisMlon  t<k  reaiirn. 

An  execntor,  admiiiistrator,  guardian  or  testamentary  trustee 
may,  at  any  time,  present  to  the  surrogate's  court  a  petition, 
praying  that  his  account  may  be  judicially  settled:  that  a  decree 
may  thereupon  be  made,  revoking  his  letters  or  permitting  him 
to  resign,  and  discharging  him  accordingly;  and  that  the  same 
persons  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made  who  must  be  cited  upon  a  petition  for  a  judicial 
settlement  of  his  account.  The  petititm  must  set  forth  the  facts 
upon  which  the  application  is  founded;  and  it  must,  in  all  «>thiT 
respects,  conform  to  a  petition  praying  for  a  judicial  settlement 
of  his  account.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

Former  IS  2089.  2S14  and  283.1,  amended  and  renimihered  hy  L.  1014. 
ch.   443,   in  effect  S<'pt.    1.    1»14. 

OriKlnal  Soiin«'  of  g  2«kS!).—  L,  is70.  «*h.  3r»«,  $  3,  In  part.  §  2S14,  nt-w. 
§  2S.3.'»  dfrlvi'd  from  L.  IKl",  eh.  400,  §§  'A,  .V2,   In  part. 

§  :£R73.    [Am'd,   1914.]      ProceetlinfCN   thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescrilied 
in  the  last  section,  the  proceedings  thereupon  must  be  the  same 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's 
account;  except  that  the  surrogate  must  first  determine  whether 
sufficient  reasons  exist  for  granting  the  prayer  of  the  petition. 
Upon  his  fully  accounting,  and  iiaying  over  all  money  which  is 
found  to  be  due  from  him,  and  d(»livering  over  all  books,  papers, 
and  other  property  in  his  hands,  either  into  the  surrogate's  court, 
or  in  sucli.  a  manner  as  the  surrogate  directs,  a  decree  may  be 
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iiiadt*,    rovokiiiK    tne   petitioner's    letters,   or   removing   him,   and 
discliurgiug  him  accordingly. 

Former  SI  2600  and  2836,  amonded  and  ronambored  by  L.  1014.  ch.  443. 
iu  vtTi^-t  Si'pt.   1,    1»14. 

Orljrlnnl  Sourer  of  §  2600.—  I..  1870.  oh.  350.  S  3.  In  part.  §  2836,  derived 
from  Lu  1837,   ch.  400,   if  52-55.  and  part  of  I  56. 

§  2rs74.  rAm'd,  1914.]  In  -vrhctt  canea  letters  may  be  re- 
voked or  IraHtee  removed  ^without  a  citation. 

In  either  of  the  following  cases,  the  surrogate  may  make  a 
decree  revoking  letters  testamentary,  of  administration  or  of 
guardianship,  issned  from  his  court,  or  removing  a  testamentary 
trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  is 
not  a  resident  of  the  state,  or  is  absent  therefrom,  and  upon 
being  duly  cited  to  account,  neglects  to  appear  upon  the  return 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor, 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  such 
an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  upon  him,  by 
reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  retnrning  an  inventory, 
or  his  neglect  or  refusal  to  obey  an  order,  such  a  person  has  re- 
mained, for  thirty  days,  committed  to  jail. 

4.  Where  by  the  judgment  of  another  court  of  competent  juris- 
diction the  will  under  which  letters  have  been  issued  is  declared 
to  bo  invalid. 

5.  Where  an  executor  -or  administrator  has  failed  to  give  the 
bond  required  to  sell  real  estate,  or  to  give  a  new  bond,  or  a 
new  surety  when  required  tp  do  so  by  an  order  or  decree  of  the 
surrogate's  court. 

G.  Where  such  person  has  been  convicted  of  a  felony. 

Former  S  2091,  amended  and  renumbered  by  L.  1014,  ch.  443.  in  effect 
?.ut.      1.     1014. 

(Mlirliial  Source.— B.  S.,  pt.  2,  eh.  6,  tit.  3,  f  10;  L.  1846,  ch.  288, 
S    I.    Ill   part. 
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ARTICLE    FOURTH. 

Bonds  a/nd  undertakings ,  approval y  recording ^  prosecution  and 
discharge;  sureties,  their  release ,  rights  and  obligations. 

Sec.    2575.  Approval  and  recordlnj;  of  bonds  and  undertakings. 

2576.  D«*iH)slt.of  8eciirltlc»8    to   reduce    pt-nalty   of   l)oml. 

2577.  When   new   bond   or  new  surftifN  may   be   reqiilriMl. 

2578.  Idem;    how   principal  may   be   required   to   give   a   new   bond,    et 

cetera. 

2579.  Sureties  may  apply  to  be  released,  as  to  future  breaches. 

2580.  Relea8«>  of  old  sureties  on  the  giving  of  new. 

2581.  Principal  may  substitute  new  bond  or  surety  after  Judicial  settle- 

ment. 

2582.  Sureties  liable  for  money,  et  cetera,  received  In  another  capacity. 

2583.  When  bond  may  be.  prosecuted. 

2584.  Successor  may   proHt>eute  official  bond. 

2585.  Action  on  official  bond,  when  no  successor  appointtnl. 

2586.  Discharge    of    bond    or    undertaking   g^lven    on    appeal,    or    for    the 

pt'rformance   of   an   act. 
258T.  Application    of    this    article    to    executors,    et    cetera,    heretofore 
appointed. 

9  2575.    [Added,  1014.]      Approval  and  recordingr  of  bonda 
and   nndertaklnflT*. 

All  bonds  and  nndertakinRs  filed  in  the  surrogate's  court  must 
be  approved  as  proTidi'd  in  section  812  of  this  act,  except  that  in 
counties  containing  a  city  of  the  lirst  or  second  class  or  a  part  of 
such  city,  the  surrogate  or  surrogates  may,  in  writing,  designate 
a  clerk  in  the  office  to  approve  all  or  any  class  of  bonds  or  under- 
takings, and  when  approved  such  bonds  and  undertakings  must 
be  recorded. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1.   1014. 

S  2670.     [Am'd.    1885,    1814.]    Deposit  of  Mecnrltles  to  re- 
duce  penalty   of   bond. 

In  a  case  where  a  bond,  or  new  sureties  on  a  bond,  may  be 
required  by  a  surrogate  from  an  executor,  administrator,  guard- 
Ian,  or  testamentary  trustee,  if  the  value  of  the  estate  or  fund 
is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  se- 
curity in  the  full  amount  prescribed  by  law,  he  may  direct  that 
any  securities  for  the  payment  of  money,  belonging  to  the  estate 
or  fund,  be  delivered  to  the  county  treasurer,  or  chamberlain, 
or  be  deposited  subject  to  the  order  of  the  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  countersigned  by  the 
surrogate,  with  a  trust  company,  bank  or  safe  deposit  company. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix  the 
amount  of  the  bond  Mith  respect  to  the  value  of  the  remainder 
only  of  the  estate  or  fund.  A  security  thus  deposited  shall  not 
be  withdrawn  from  the  custody  of  the  depository,  and  no  person 
other  than  the  county  treasurer,  chnniborlnin  or  the  proper  officer 
of  the  depository,  shall  receive  or  collect  any  of  the  principal  or 
interest  secured  thereby,  without  the  special  onler  of  the  surro- 
gate. Such  an  order  can  be  made  in  favor  of  such  executor,  ad- 
ministrator,  guardian    or   testamentary    trustee,    cuily    where   an 
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additiftiial  bond  has  been  sivon  by  him.  or  upon  proof  that  the 
entate  nr  fuiul  haH  been  so  i-educed,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  originally  piven  will  be  sufficient  in 
amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
thereof,  if  the  security  so  withdrawn  is  also  reckoned  in  the 
estate  or  fund. 

rnniKT  9   -riOn.  as  amrmlM  bv  L.   1A85,  ch.  516,  amcndctl  and  rennmberpil 
by  L.  1914.  ch.  443,  In  effect  Sept  1.  1914. 

Original    Source. —  New. 


fi  :£r»77.    lAm'd,  1014.]      "Wlien  new  boad  ov  new  anrctl 
muy  he  re«inired. 

Any  person  interested  in  an  estate  or  fund,  may  present  to  the 
surro>:ate's  court  a  petition,  setting  forth  that  a  surety  on  a 
bond,  taken  as  prescrihed  in  this  chapter,  is  sufficient,  or  has  re- 
•niovt'd.  or  is  about  to  remove,  from  the  state,  or  is  dead,  or  that 
the  boiul  i.K  inadequate  in  amount;  and  praying  that  the  princi- 
pal in  the  bond  may  be  required  to  give  a  new  bond,  in  a  larger 
penalty,  or  new  or  additional  sureties,  as  the  case  reiiuires:  or 
in  default  thereof,  that  he  may  be  removed  from  his  offi<*e,  and 
that  letters  issued  to  him  may  be  revoked.  Where  the  bond  so 
taken  is  that  of  a  guardian,  the  petition  may  also  be  presented 
by  any  relative  of  the  infant.  When  the  bond  is  that  of  an  execu- 
lor,  or  administrator,  the  petition  may  also  be  presented  by  any 
<T<»ditor  of  the  decedent.  If  it  appears  to  the  surrogate  that 
there  is  reason  to  believe  that  the  allegations  of  the  petition  are 
true,  a  citation  shall  issue  to  the  principal  on  the  bond  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  panted. 

Former  S  2ul)7,  ttnieudcd  aod  renuniberod  by  L.  1914,  ch.  443,  In  cfToct 
Sept.     1,     1JH4. 

Orl^nal  Soiir^o.  -  L.  1837,  ch.  400,  ffi  2.5  and  26,  aa  amended  by  U 
1N«2,  ch.  229,  aud  i  33. 

§  2IS7H.  [Am*d,  1014.]  Id.|  how  principal  may  be  reqntred 
to  grlve  n  ne^v  bond^  ot  cetera. 

T'pon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  allegations,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  retiuiriuji;  the  principal  on  the 
bond  to  ffive  new  or  additional  sureties,  or  a  new  iMuid  in  a 
lar;;er  penalty,  as  the  case  requires,  within  such  reaminable  time, 
not  ex<'eedinir  twenty  days,  as  the  surroj^ate  fixes;  and  directing 
that,  in  default  thereof,  he  be  removed  or  his  letters  be  revoked. 

FoniKT  fl  U.'iOS  and  2.500.  amended  and  reniimbcrod  by  L.  1014,  ch.  443, 
In  ofr«vi  Sopf.   1,   1014. 

OrluJnnl  Source  of  l^20US.  --  L.  1h;{7.  eh.  4W>.  I  1>7,  a»  amended  by 
Ii.    Ibm,   eh.  22U.     f  2000.   derived   from  L.   liyil,   oh.  460,   |  28. 

§  2K7».  [Aitrd,  1f>oi,  1<n4.|  NiiretieN  may  apply  to  be 
peleaMed  nii   to   futnre   breaehea. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  pelition  t<»  the  snrrojrate's  court  pray- 
inif  to  be  released  from  r«^sj)oi'r  ihility  on  aeeonnt  of  any  future 
breach  of  ilie  eoiiditioii  •>f  the  I:oiid,  and  that  the  principal 
on  the  bond  be  reiiuired  to  «ive  uvw   sureties  and  to  render  and 
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settle  hiH  necount,  an<)  that  a  citation  issue  to  said  principal  to 
show  cause  why  the  applicatiou  should  not  be  granted. 

Pormor  I  2600,  amended  and  renumbered  by  Ia  1D14,  eh.  443,  In  effect 
Sept.   1,   11)14. 

Original  Source.—  L.  1S:{7,  cli.  460,  1 1  29,  30,  as  amended  by  L.  1862. 
eh.   2l»9,  and  L.   1876,   ch.   278. 

§  2R80.  [Am'd,  1901,  11>14.]  Releaae  of  old  anreties  on 
tUe  xiviuff  of  new. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section,  if  the  principal  on  the  bond  does  not  tile  a  new  bond 
in  the  usual  form  with  new  sureties  to  the  satisfaction  of  the 
surrogate,  the  surrogate  must  make  an  order  requiring  .said  prin- 
cipal to  tile  such  new  bond  within  such  rea.sonable  time,  not  ex- 
c*»eding  twenty  days,  as  the  surrogate  fixes.  Should  the  princi- 
pal file  such  new  bond  ui)oa  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  suhse<iuent  act  or  default  of  the  principal,  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  ineludhig  the 
date  of  such  decree,  and  to  file  such  account  within  a  time 
fixed,  not  exceeding  twenty  days  fi*om  such  date;  otherwise  he 
must  make  a  decree  removing  such  principal  or  revoking  his 
letters. 

Fortnnr  |  2601,  as  araendt^l  by  \..  1001.   ch.  524,  amendtnl  and  renumbered 
by    L.    HH4.    ch.    44'A,    lu    effect    Sept.    1.    1614. 
OrlKlnal  Source.— U   i837,   cii.  460,   U  31.   32. 

§  seSHl.  (Added,  l»ll.|  Prlnctpnl  may  subatitate  new 
bond  or  mureiy  after  Judicial  aettlemeat. 

Whenever  there  is  jiending  in  surrogate's  court  a  proceeding 
for  the  intermediate  ju<li<-ial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  who 
has  been  required  to  file  an  otlicial  bond,  such  principal  may  ask 
in  such  pr(Keeding,  upon  good  cause  shown,  for  leave  to  |ile  a 
new  bond  or  a  new  surety.  If  the  surrogate  grants  such  appli- 
catioli  he  shall  thereupon  fix  the  penalty  at  the  new  bond,  or  the 
amount"  in  which  the  new  surety  must  justify,  and  upon  the  tiling 
and  approval  of  such  new  bond,  or  of  the  undertaking  of  the  new 
surety,  the  surrogate  may  provide  in  the  decree  of  judicial  set- 
tlement that  the  former  bf)ud  or  surety  be  discharged  from  and 
after  the  date  of  such  decree  fnmi  all  liability,  except  up<m  ap- 
peal therefrom,  as  to  all  matters  embraced  in  said  account  and 
decree. 

Added  by  I/.    1014.  ch.  443,  In  effect  Sept.   1,    1914. 

9  25H2.  [Am'd,  lOll.]  Snretien  liable  for  money,  et 
cetera,  received   in   another  capacity, 

A  person  to  whom  letters  are  issued  is  liable  for  money  or 
other  personal  property  of  the  estate  which  was  in  his  hands,  or 
under  his  control,  when  his  letters  were  issued,  in  whatever  ca- 
pacity it  was  received  by  him,  or  came  under  his  control,  AVhere 
it  was  received  by  him,  or  came  under  his  control,  bj'  virtue  of 
letters  previously  issue<l  to  him  in  the  same  or  another  capacity, 
an  action  to  recover  the  money,  or  damages  for  fnilure  to  de- 
liver the  property,  may  be  maintained  upon  both  official  bonds; 
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hut,  as  betwoon  the  sureties  upon  the  offleial  bond  jfiven  upon 
the  issue  of  the  prior  letters,  and  those  upon  the  official  bond 
piven  upon  the  issue  of  the  Bubsequent  letters,  the  latter  are 
liable  over  to  the  former. 

Former   f  20i)0,    amcmlcd   and   renumbered  by  L.    1014,   ch.    443,    In  effect 
Sipt.   1.    11)14. 
Original   Source.—  New. 

fi  2583.    [Renum.,  1014.]      H^lien  bond  may  be  proneented. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action  to  recover  the  sum  remaining  unt-oUected  may  be  main- 
tained upon  his  official  bond  by  and  in  the  name  of  the  person 
in  whose  favor  the  decree  was  made.  If  the  principal  debtor  ia 
a  resident  of  the  state,  the  execution  must  have  been  issued  to 
the  county  where  he  resides. 

Former  f  2W7.   renumborod  by  L.    1014.   ch.   443,   In  eflfoct  Sept.   1,  1014. 
Original  Source.—  I..    IKtU,   cb.   400,   {  05. 

§  2ftH4.  [Am'd,  1014.]  Saecenaor  may  proMecate  oAciAl 
bond. 

Where  a  successor  of  an  executor,  a<lministrator,  guardian  or 
testamentary  trustee  has  been  appointed,  he  may  maintain  an 
action  upon  his  predecessor's  official  bond,  in  which  he  maj'  re- 
cover any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  administered 
by  him;  and  to  the  full  extent  of  any  injury,  sustained  by  the 
estate  of  the  decedent,  infant  or  beneficiary  as  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  an  action  shall  be  part  of  the 
estate  or  fund  in  the  hands  of  the  successor  and  must  be  dis- 
tributed or  otherwise  disposed  of  accordingly;  except  that  a  re- 
covery for  an  act  or  omission,  respecting  a  right  of  action,  or 
<^ther  property,  appropriated  by  law  for  the  -benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of 
by  a  will  for  the  benefit  of  any  person  .is  for  the  benefit  of  the 
person  or  persons  so  er^titled   thereto. 

A  decree  again.st  such  decedent's  executor,  or  administrator, 
rendered  upon  an  accounting  under  section  2725  of  this  chapter, 
has  the  same  effect  as  if  an  execution  issued  upon  a  surrogate's 
decree  against  the  property  of  decedent  had  been  returned  un- 
satisfied during  decedent's  life  time. 

Former   I    2008,    amrudcd   and    rennrabered    by   L.    1014,    ch.    443,    in   effect 
Srpt.    1,    1014. 
Original  Source.—  U.   S..   pt.  2,  cb.   6.   tit.   3.   i  21. 

§  2.nK5.  [AniNI,  1014.]  >%ctloii  on  ofllolnl  bond,  when  no 
anccenaor  appointed. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  has  been  removed,  or  his  letters  have  been  revoked,  and 
no  successor  is  appointed,  any  person  aggrieved  may,  upon  ob- 
taining an  order  from  the  surrogate  granting  him  leave  so  to 
do,  maintain  an  action  upon  \hv  offi<"inl  bond  of  the  person  so 
removed  or  whose  letters  have  bren  revoked  in  behalf  of  him- 
self and  all  others  intercstinl;  in  which  the  plaintiff  may  recover 
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tmy  nu)iH\v,  or  the  full  value  of  any  other  property,  received  by 
the  principal  on  the  bond,  and  not  duly  administered  by  him, 
and  to  the  full  extent  of  any  injury  sustained  by  the  estate  of 
the  decedent,  infant  or  beneficiary  by  any  act  or  omisnion  of  the 
principal.  The  money  recovered  in  Kuch  an  action  must  be  paid, 
by  the  sheriff  or  other  officer  who  collects  it,  into  the  s\irrogate's 
court  to  be  paid  to  a  successor  when  appointed  and  distributed  to 
the  i>er8on8  entitled  thereto. 

Former  I   2609,    amended   aud   renumbered  by   L.    1014,    ch.    443.    in  effect 
SMpt.    1,   1914. 
Original   Source. —  New. 

§  2586.  [Added,  1914.]  Dfat^liRrgre  of  bond  or  vndertak- 
insT  sriven  on   appeal,  or  for  the  performance  of  an  act. 

Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to 
insure  the  perfornumce  of  an  act  by  himself  or  another,  as  to 
which  no  accounting  is  required  by  law  for  its  discharge,  may 
apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested 
in  the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or 
undertaking  wax  given,  for  the  discharge  of  the  obligation  or 
liability,  in  whole  or  in  part.  The  court  may  thereupon  l>y  order 
certify  that  the  whole  obligation  or  liability  on  the  bond  or  under- 
taking is  discharged,  or  may  direct  that  such  obligation  or  lia- 
bility be  discharged  in  such  amrtunt  as  may  be  just,  and  that  the 
bond  or  undertaking  shall  thereafter  have  the  same  force  aud 
effect  as  if  given  in  terms  for  the  remaining  obligation  or 
liability. 

Added  by  L.   1914,  ch.   443,  In  effect  Sept.   1,    1014. 

9  2ffH7.  rAm'd,  1914.]  Application  of  this  article  to  exec- 
vtom,  et   cetera,  heretofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  man- 
ner, the  liability  of  the  sureties  on  a  bond  executed  before  this 
chapter  takes  effect. 

Former   1   2610,    amended    and    renumbered    by   L.    1914,   ch.    443,    In   effect 
Sfpt.    1,    1914. 
Original    Soun-e. —  New. 
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TITLE  m. 

Oraatlng  letters  of  administration,  probating  and  construing 
wills;  issue  of  letters  testamentary,  and  ancillary  letters 
testamentary  and  of  administration;  appointment  and  qualifl- 
cation  of  testamentary  trustee;  appointment  and  qualification 
of  general,  ancillary  and  testamentary  gnardlan,  and  guardian 
by  deed;  annual  accounts  by  such  guardians. 

Article  I.  Grant  c>r  Icttern  of  adiuinislrution.  uiul  quuliflcatlon  of  adniiii- 
(htrntoi*K;  publit*  and  tciu|H>rary  administrators;  administration 
with  the  will  annexed  and  de  IkidIm  non. 
II.  Pruduelion  and  probate  of  wIIIh;  objectlona  and  their  trial;  eon- 
Htructlun  of  wlila;  qiialillealion  of  (>>i(*futors ;  grant  of  anolllary 
lettern  testamentary  and  of  adnilnlstrntion :  qiialUloatlim  of  te?«ta'- 
mentary  tru«t<M> ;  security  from  testamentary  tru?*te*'fl  ami  exe«"- 
utors  acting  as  tnisteeH. 
III.  Appointment  and  qiialineatlon  of  general,  ancillary  and  te:<ta- 
mentary  guardianH.  uud  guardiuna  by  deeil ;  lliiug  and  examiuing 
guardiana'   annual  accounts. 

ARTICLE    PIRST. 

Orani  of  lettera  of  administration,  and  qualification  of  adminU- 
irator;    public   and    temporary    adminial tutor ;  adminititrator 
icith  the  icill  annvxedy  and  de  boms  non. 

S<*c.    2r»8S.  Who  entitled   to  letters  of  administration, 

2r>sl>.  Application   for  let  ten*. 

2590.  (Mlution;    pHnM-edlugs   uix)n   return   thereof. 

25fll.  Administrator's    bond. 

2502.  Limited    letters  may   be   Issued ;    bond. 

259.'i.  County  treasurer  appolntc><i  administrator  to  qualify  and  have  fees. 

2,'>94.  Public    administrator    of    King's    county. 

2r»fln.  rublic   admlnNtrator  of   Krie   county. 

2596.  When   and    how    temporary   adminlHtraturs   may    be   appointed. 

2597.  (leneral    powers,    el    cetera,    of    temptjrury    admiulstratur. 
259S.  Mem;   aa   to  requiring  cre<lilors   to  prrhcnt   elakusi. 
2r»99.  Idem ;   as   to  paying  «Iebt». 

2tt(»0.   Idem :    as   to  real   property. 

2U01.   Hpecial  |x»wers  of  temporary  administrator  of  absentee;  may  pro- 
vide  for   family. 

2002.  N«iH<'es   n'<|uireil    i)y   this   article;    how    given. 

2003.  U'tters  of  administration   with   will  annexed;   when  and  to  whom 

grunted. 
2C04.    Idem ;    n-nnnclation  or   exclusion   of   persons   having   prior  right. 
2«»(i5,   llow   executor  or  administrator   with   tin'   will   annexed   quaiiHea. 
2t;o().   AppolntuH'Ut    <»f    adnllnl^t^ato^    de    bonis    nou. 

fi   25HS.    I  AniM,  IStM,  1H07,  ItNm,  l»ia,  11M4.]      ^'lio  entitled 
to  lettern  <»f  tttliiilnlMtrHtlon. 

Administration  in  casi'  (»f  int^^stacy  must  Ih'  jxrnnted  to  the  per- 
sons entitlt^tl  to  t:ikt»  <  r  sh;ir(»  in  tlit*  personal  pniptrty,  who  are 
conipt'teiit  and  will  aert'pt   the  sjinH\  in  tlie  rollo>\  ing  order: 

1.  T(»  the   survi\in>;   hiishand   or   wile. 

2.  To  thi'  chiMien. 

li.  To  thf  grandchildren. 

4.  To  the  fatlier. 

5.  To  the  mother. 
(i.  To  the  bi'<»thera. 
7.  To  tlie  .listers. 
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8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate,  preference  heing  given  to  the  person  entitled  to 
take  the  largest  share  iu  the  estate,  except  as  hereinafter  pro- 
vided. 

If  a  person  entitled  to  take  all  the  pers^onal  estate  is  an  infant, 
or  an  incompetent,  or  has  died,  his  guardian,  committee  or  legal 
representative,  as  the  case  may  be,  shall  have  a  prior  right  lo 
letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  in- 
fants, or  adjudged  incompetents,  or,  if  no  adult  or  compoteut 
person  entitled  to  take  or  share  iu  the  estate  will  accept  the 
same,  letters  may  be  granted  to  the  general  guardian  of  an  in- 
fant or  to  the  committee  of  an  incompetent,  in  the  place  of  such 
infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept 
the  same  or  an  appointment  is  not  made  by  consent  as  herein- 
after provided,  then  administration  shall  be  granted  as  follows: 

a.  To  the  public  administrator, 

b.  To  the  county  treasurer  of  the  coimty,  or  to  the  petitioner, 
in  the  discretion  of  the  surrogate. 

c.  To  any  other  person  or  persi>ns. 

If  seveml  persons  have  an  equal  right  to  administration,  they 
must  be  preferred  in  the  following  order:  First,  men  to  women; 
second,  relatives  of  the  whole  blood  to  those  of  the  half  blood; 
third,  unmarried  women  to  married.  If  there  are  se%'eral  per- 
sona equally  entitled  to  administration,  the  surrogate  may  grunt 
letters  to  one  or  more  of  such  persons.  Administration  may  be 
granted  to  one  or  more  competent  persons,  jointly  with,  and  upon 
the  application  of,  a  person  entitled,  or  to  a  competent  person  or 
persons  not  entitled,  upon  the  consent  of  all  of  the  persons 
entitled  to  take  or  share  in  the  estate  who  are  within  this  state 
and  i'ompetent,  which  consent  must  be  in  writing,  and  filed  in 
t4ie  otRce  of  the  surrogate.  For  the  purposes  of  this  section  a 
trust  company  or  other  corporation  authorized  to  act  as  adminis- 
trator shall  be  included  in  the  word  **  person." 

Former  |  2««0.  as  ametii1e<l  by  L.  1894.  ch.  503:  L.  1897,  ch.  177; 
I..  1900,  ch.  Or»:  L.  1913,  oh.  4o:^,  anwiidwl  and  iviiumhiTwl  by  L.  11)14, 
cU.    443,    in   pffect   St-pt.    1,    1014. 

Original  Source.—  The  orlKlnnl  wctlon  was  siipcrsediMl  by  the  amend 
meat  of  ISJKl  which  n-«'na<ted  In  the  Hoctlon  K,  S.,  j)t.  2,  ch.  C,  tit.  2, 
53  Li7-i!i»,   .'{.'i,   :m. 

§  25«».    [Allied,  18f>a,  IWW,  1014.]      Applloatlon  for  letterw. 

A  creditor,  or  person  interested  in  the  estate  of  an  intestate, 
or  interested  in  an  action  brought  or  about  to  be  brought  in 
which  the  intestate,  if  living,  would  be  a  proper  party,  inay 
present  to  the  surrogate's  court  having  jurisdiction,  a  petition, 
praying  for  a  decree  awarding  letters  of  administration,  ('ilher 
to  him,  or  to  another  person.  A  citati(Ui  shall  not  be  issued, 
and  a  decree  shall  not  be  made  where  a  citation  is  not  neci'ssary, 
until  the  petitioner  shows  to  the  satisfaction  of  the  surrogate, 
the  existence  of  all  the  jurisdictitmal  facts,  and  particularly  that 
the  <leeedent  loft  no  will. 

F..rmor  |  2002.  nf*  ampn.l.-d  by  1..  ISO:?.  Hi.  O^C,.  nnd  \..  1009.  ch.  1S4, 
amended   and   renumbered  by  L.    1914.   ch.   44.!.    In  effect  Sept.    1.    I«U4. 

Orl>rin«l  S<mrce.-"  The  aniendnient  i»f  IMKt  coij.'udldiitetl  in  the  s«'<t«on 
former  H  2rttH>  and  2(>»n.  F..nnt  r  §  'J<MH.  was  new  to  the  code  ''f  yivil 
procedure,   and   S   2601   was  derived   from    K.   ».,   pt.   2,   ch.    0,    111.    -,    |   *.*>. 
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S  2600.  [Am'd,  1803,  1011,  1014.]  Citation  $  proceedlnsa 
upon   return  thereof. 

Every  person,  being  a  resident  of  the  state  and  competent,  who 
has  a  right  to  adminiKtratiou  prior  or  equal  to  that  of  the  peti- 
tioner and  who  has  not  renounced,  must  be  cited  upon  a  petition 
for  lettcrn  of  administration;  and  where  the  petitioner  is  not 
onlitlcd  to  share  in  the  distribution  of  the  estate  there  must  also 
be  citod  all  resident  infants  and  adjudged  incompetents  who  are 
so  entitled.  The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any 
or  all  other  persons  interested  in  the  estate.  Where  it  is  not 
necessary  to  cite  any  person,  a  decree,  granting  letters  may  be 
made  on  presentation  of  the  petition.  Any  ijerson  who  has  a 
right  U)  administration,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  by  a  written  instrument,  acknowledged, 
or  proved,  and  duly  ccrtitied  which  must  be  filed  in  the  surro- 
gate's otlice;  except  that  a  public  administrator  or  county  treas- 
urer may  not  renounce  his  right  and  may  only  be  excused  from 
acting  as  such  upon  his  motion  duly  made  and  upon  an  order 
made  and  entered  thereupon  by  the  surrogate. 

Former  S  206.'*,  as  nni<ndwl  by  L.  18i>3,  Hi.  CSC,  and  L.  1911,  ch.  431, 
aiupndcd   and   reuumlwri'd  by   I^.    1014,    ch,  "443,    in   effi'ct   Sept.    1,    1914. 

Oti^rinHl  Soiircv.-  -  Tho  anH>ndnivnt  of  1S03  coDsoIldated  iu  thin  section  all 
of  former  §§  2i;C2.  2003,  2004,  2005,  and  2000;  |  2002  was  new;  |  2068  waM 
der'iTfd  from  R.  S.,  pt.  2.  ch.  0,  tit.  2.  I  37  ;  «  2004  wan  from  R.  S.,  pt.  2. 
ch.  0,  tit.  2,  S  35,  in  pari;  ^  2605  was  new;  fi  2000  was  from  U  1878,  cU. 
298.    f  2. 

§  22501.    [Am*d,    1808,    1014.]     Admlnlntrator'n    bond. 

Before  letters  are  issued  to  an  administrator  he  must  file  his 
official  oath,  and  execute  to  the  people  of  the  state,  and  file  with 
the  surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than 
the  value  of  the  personal  property  of  which  the  decedent  died 
possessed  and  of  the  probable  amount  to  be  recovered  by  reason 
of  any  right  of  action,  granted  to  an  executor  or  administrator, 
by  suecial  provision  of  law,  or  by  reason  of  a  cause  of  action 
which  existed  in  behalf  of  decedent;  except  that  where  the 
person  or  persons  about  to  be  appointed  is  or  are  entitled  to  the 
whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix  the 
penalty  at  such  sum  as  will  adequately  protect  the  rights  of 
all  creditors.  The  sum  to  be  fixed  as  the  amount  of  the  penalty 
must  be  aseertained  by  the  surrogate,  by  the  examination  on 
oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the 
surrogate  thinks  prtiper.  The  bond  must  be  conditioned  that  the 
administrator  will  faithfully  discharge  the  trust  reposed  in  him 
as  such  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's 
court  touching  the  administration  of  the  estate  committed  to 
him. 

In  cases  w^here  the  husband  or  wife  and  all  the  next  of  kin 
of  the  decedent  or  all  the  persons  entitled  to  share  in  the  estate 
consent,  the  penalty  of  the  bond  need  not  exceed  double  the 
amount  of  the  claims  of  the  creditors,  against  the  estate,  pre- 
sented to  the  surrogate,  pursuant  t«)  a  notice  to  be  published 
otue  a  week  for  four  weeks  in  such  newspaper  or  newspapers  as 
the  surrogate  shall  direct.  re<iting  an  intention  to  apply  for 
letters   under   this   provision,   and   notifying   creditors   to  present 
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their  claims  to  the  surrogate's  court  on  or  heforc  u  day  to  be 
fixed  in  such  notice,  which  shall  he  at  least  thirty  days  after 
the  first  publication  thereof:  but  no  bond  so  driven  shall  be  for 
less  than  five  thousand  dollars:  and  such  l)ond  may  be  increased 
by  order  of  the  surrogate  for  cause  shown.  I*ending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed,  except 
on  petition  of  such  next  of  kin. 

Fornw»r  |  2C04.  ns  ani<>nde<l  br  T-.  1S03.  rh.  G8r».  nmeiKU'tl  and  ronumborod 
by  L.    1014,   vb.  44:{,  in  efffct  S<M»t.    1,   1{)14. 

Orljijinal  Sourco. —  TJie  amendmiMit  <»f  ISO.'l  chaiiKod  tbo  number  of  ihis 
HortJou;  It  was  formerly  f  2607  and  was  derived  from  II.  8.,  pt.  2,  ch.  6. 
tit.  2,    i  42. 

§  2502.  [Added,  1014.  J  Limited  lettern  may  be  Insaed; 
bond. 

Wherei-a  right  of  action  is  granted  to  an  executor  or  admin- 
istrator by  special  provision  of  law,  or  it  is  alleged  that  a  cause 
of  action  existed  in  behalf  of  decedent,  and  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  in  the  case  of  an  executor,  or  such 
probable  recovery  and  the  existing  persi)nal  estate  in  the  case  of 
an  administrator,  the  surrogate  may  dispense  with  a  bond,  or 
fix  the  penalty  at  such  sum  as  he  shall  deem  suflficient.  and 
issue  letters  which  as  to  such  cause  of  action  shall  be  limited 
to  the  prosecution  thereoi".  and  restraining  the  executor  or  ad- 
ministrator from  compromise  of  the  action  or  the  enforcement  of 
any  judgment  recovered  therein  until  the  further  order  of  the 
surrogate  made  upon  filing  satisfactory  security. 

Added  by  L.   1914.  ch.   443,   In  effect  Sept.   1.    1914. 

§  2ft03.  I  .Idded,  1014.]  County-  treannrer  appointed  ml- 
mlnlatrator  to  qualify  and   have   feen. 

A  county  treasurer  appointed  administrator  of  an  estate  shall 
qualify  in  the  manner  prescribed  in  section  2501;  shall  be  vested 
with  all  the  powers  and  rights  of  other  administrators  and  be 
subject  to  the  same  duties  and  obligations;  and  shall  be  allowed 
the  same  fees  for  his  services  as  are  now  allowed  by  law  to 
administrators,  which  fees  shall  be  in  addition  to  the  salary 
and  fees  now  allowed  by  law  to  such  county  treasurer.  Such 
treasurer  may  employ  an  attorney  to  act  for  him  as  such  ad- 
ministrator other  than  the  one,  if  any,  appointed  to  act  as  the 
coutity  attorney  or  the  official  attorney  of  such  treasurer. 

Added  by  L.  1814,  cb.  443,  In  effect  Sept.   1.   1014. 

S  2504.  f  Am'd,  1803,  1004,  1014.]  Public  admlnlMtrator  of 
Klnflra  county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter,  except  as  hereinafter  provided,  ap- 
point a  suitable  person  as  public  administrator  of  sai4  county 
to  hold  office  for  the  term  of  five  years  uuIckh  sooner  j-emoved 
for  cause,  the  said  term  beginning  on  the  nineteenth  da.v  of  Oc- 
tober, nineteen  hundred  and  eh'ven.  In  case  of  a  vacancy  in 
said    office   by    reason    of   death,    resignation    or   otherwise   said 
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snrro^atp  shall  fill  the  sauie  by  appointing  a  Kiiitable  person  as 
public  adminlKtrafor  for  the  full  term  of  fivt?  ytnirs  from  the  date 
of  such  appointment  and  qualificatiiui.  Before  enterinff  upon 
the  perf(»rnianco  of  the  duties  of  his  oftice  the  person  so  appointed 
must  take  and  subscribe  before  the  county  clerk,  or  a  justice  of 
the  supreme  court,  the  constitutional  oath  of  offlce.  and  execute 
a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supremo 
court,  to  (he  county  of  Kinffs.  in  a  penal  sum  of  fifty  thousand 
dollars,  conditioned  for  the  faithful  discharpe  of  all  the  duties 
of  his  ofHce,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  come  into  his  hands 
as  such  public  administrator,  according  to  law,  which  bond  muat 
be  filed  with  the  clerk  of  the  county.  lie  shall  be  entitled  to 
retain. from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  after  deducting  all  actual  and  necessary  expenses 
the  same  comuMSsions  as  are  now  allowed  by  law  to  executors 
or  administrators,  and  he  shall  receive  a  salary  for  his  services 
to  be  fixed  by  the  board  of  estimate  and  api)ortioument  of  the 
city  of  New  York  upon  the  recommendation  of  the  surrogate  of 
the  county  of  Kinps,  the  same  to  be  raised  and  paid  each  year 
in  the  same  manner  as  are  other  county  charpes.  The  public 
administrator  shall  not  receive  to  his  own  use  any  fe<»s  or  emolu- 
ments in  addition  to  his  salary,  and  he  shall  pay  into  the  treasury 
of  the  city  of  New  York  all  commissions  and  costs  received  by 
him  from  any  source  whatever;  such  payments  shall  be  i^ade 
monthly  and  shall  be  accompanied  bj-  a  sworn  statement  in  such 
form  as  the  comptroller  of  the  city  of  New  York  shall  prescribe, 
shovvinjJT  in  detail  the  <*osls  and  commissions  received  and  allowed 
to  him.  A  suitable  office  for  said  public  administrator  shall  be 
provided  for  him. in  one  of  the  county  buildings  in  the  county 
of  Kings.  The  surrogate  shall  also  aj)p<)int  a  counsel  and  a 
clerk  to  said  public  administrator,  their  salaries  to  be  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
upnu  the  recommendation  of  said  surrogate  and  to  be  raised  and 
paid  each  ye;ir  in  the  same  manner  as  are  other  county  charges, 
lie  shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and  administer  upon  the  goods,  chattels,  personal  property 
and  debts  of  persons  dying  intestate,  and  for  that  purpose  to 
maintain  suits  as  such  public  administrator  as  any  executor  or 
a«lmiiiistrator  might  by  law  in  the  following  cases; 

1.  ^^'llenever  such  person  dies  leaving  any  assets  or  effects  in 
the  c»iuiity  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion on  such  <'state. 

2.  Whenever  assets  or  effects  of  any  person  dying  Intestate. 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  ccmipetent  or  "willing  to  take  administration 
of  the  <'state.  In  such  cases  intestacy  is  presumed  until  H  will 
is  proved  and  letters  testamentary  issued  thereon.  All  provisions 
of  law  conferring  jurisdiction,  authority  or  ])ower  on,  or  other- 
wise relating  to,  the  oRict»  of  publi<'  administrator  of  the  city  of 
New  York  and  to  the  oflice  of  pub'ic  administrator  in  the  several 
counties  of  th<»  state,  so  far  as  applicable  apply  to  and  are  eon- 
ferred  on  the  otH<-e  hereby  (-roated.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorized  by  law  to  isane  letters 
of  temporary  administration,  may  in  his  discretion  issue  letters 
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of  temporary  admiuistratioii   to  such*  administrator  without  fur- 
ther security  thau  required  by  this  isectiou. 

Formor  I  2669.  ns  nmeinlpil  by  I,.  1S93,  oh.  686 ;  h.  1904,  ch.  367;  L.  1911, 
eh.  774.  amendefl  and  renumbered  by  L.  1914,  di.  44:i.  in  eflfect  Sept.  1,  1914. 

Original  Source. —  Inserted  by  tlie  amemlin«int  of  1803  aa  a  HubNtitutc 
for  L.  lJi»71,  cli,  3a0,  11  1-7;  %A  of  tJUs  act  was  amuuded  by  L.  1882,  ch.  124. 

§  25»ft.  [Added,  1014. J  Public  adiiilniNtrator  of  Krle 
county. 

The  surrogate  of  the  county  of  Erie  shall,  within  feu  days 
after  the  passage  of  this  act,  aud  every  five  years  thereafter, 
except  as  hereinafter  provided,  appoint  a  suitable  person  as 
public  adi^iinistrutor  of  and  for  said  county,  to  take  office  im- 
mediately, and  to  hold  office  for  the  term  of  five  years  from  the 
first  day  of  January  succeeding  his  appointment,  unless  sooner 
removed  for  cause. 

In  case  of  a  vacancy  in  said  otfice  by  reason  of  death,  resig- 
nation or  otherwise,  said  surrogate  shall  fill  the  same  by  appoint- 
ing a  suitable  person  as  public  administrator,  to  take  office  im- 
mediately upon  his  appointment  and  qualification,  aud  hold  for 
the  term  of  five  years  from  the  first  day  of  January  succeeding 
bis  appointment,  unless  t^oouer  removed  for  cause. 

Before  entering  uiwn  the  performance  of  the  duties  of  his 
office,  the  person  so  api)ointed  shall  take  and  subscrilie  before 
the  county  clerk,  or  a  justice  of  the  supreme  court,  the  consti- 
tntioiiai  oath  of  office,  and  execute  a  bond,  with  sufficient  sure- 
ties to  be  approved  by  a  justice  of  the  supreme  court,  to  the 
county  of  Krio,  in  the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office, 
and  that  he  will  fully  and  correctly  account  for  aud  pay  over 
all  moneys  and  proper t3^  that  may  come  into  his  hands  as  such 
public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  shall  be  entitled  to  retain  from  all 
moneys  or  property  that  come  into  his  hands,  after  deducting  all 
actual  and  necessary  expenses,  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,  and  all  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on.  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York,  and  to  the  office  of  public  administrator  of  the  county 
of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and 
are  conferred  on  the  office  hereby  created. 

The  surrogate  of  the  county  of  Erie,  where  now  authorized  by 
law  to  issue  letters  of  temporary  administration,  may,  in  his 
discretion,  issue  letters  of  temporary  administration  to  such 
public  administrator,  without  fuither  security  than  required  by 
this  section. 

Added  by  L.   1014,  ch.  443,  In  effect  Sept.   1,   1014, 

§  25(HI.  jAm'd,  IHOa,  IWn,  1011.]  When  a&nd  ho^  teni- 
liomry  adiuinlMtrAtoru   may    be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more 
persons  letters  of  temi)orary  administration,  in  either  of  the 
following  eases; 
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S  2600.    [Am'dy   1801,  1&1-I.J    Id.j  aa   to  real   property. 

When  a  temporary  administrator  is  appointed  and  a  proceed- 
ing is  pending  for  the  probate  of  a  will  of  real  propertj',  or 
there  is  a  delay  in  the  granting  of  letters  testamentary  or  ad- 
niinigtrntion  on  such  a  will  or  in  the  qualification  of  a  trust oe 
named  therein,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  pos8<'ssion  of  real  property,  in  the  same  or 
another  county,  which  is  affected  by  the  will,  and  to  receive  the* 
rents  and  profits  thereof.  The  surrogate  may,  by  an  order, 
confer  upon  him  authority  to  lease  any  or  all  of  the  real  prop- 
erty, for  a  term  not  exceeding  one  year;  or  to  do  any  otht»r 
act  with  respect  thereto,  except  to  sell  it,  which  is,  in  the  sur- 
rogate's opinion,  necessary  for  the  execution  of  the  will,  or  the 
preservation  or  benefit  of  the  real  property.  For  either  of  these 
purposes,  he  may  maintain  or  defend  any  action  or  special  pro- 
ceeding. 

FornifT    S   2«7r».    as   amondpd   by   L.    1001,    ch.   21,    renumbered   by  L.    1914. 
fh.    44:i.    in   ffF^Tt   Sept.    1.    1914, 
Original  Source.— L.   1870,   ch.  350,    j{   13.  * 

§  jiiiOt.  [Ani*d,  1014.]  Sperial  po^ivern  of  temporary  ad- 
miniaitrator  of  abfientce;  may  provide  for  family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  aU  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  aet.s,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his  suc- 
cessor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  an  absentee  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as  to 
require  prf»vision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make 
an  order,  directing  the  temporary  administrator  to  make  su<"h 
provision  therefor  as  the  surrogate  deems  proper,  out  of  any 
personal  property  in  his  hands,  uot  needed  for  the  payment  of 
debts. 

Forinor  §S  '2«76  and  2677,  amended  and  renumbered  by  L.  1914,  ch.  443,  in 
offint   .S<F.t.    1.    1914. 

Ori^liuil  Source  of  S  1»676,  now.  5  2077  was  derived  from  L.  1875,  ch. 
519,    S   4. 

§  20O2.  fRennm.,  1014.]  Notices  required  by  thin  article; 
how  sriven. 

A  notice  required  to  be  given,  as  prescribed  in  this  article,  to 
a  party  other  than  the  temporary  administrator,  must  be  served 
upon  the  attorney  of  the  party  to  whom  notice  is  to  be  given;  or, 
if  he  has  not  appeared  by  an  attorney,  upon  the  part^v,  in  like 
manner  as  a  notice  may  be  served  upon  an  attoriiei^'  in  a  civil 
action,  brought  in  the  supreme  court.  Rut  where  the  attorney 
or  party  to  be  served  does  not  reside  in  the  surrogate's  county; 
or  where  the  attorney  for  a  party  has  died,  and  no  other  appear- 
ance for  that  party  has  been  filed  in  the  surrogate's  office;  the 
surrogate  may,  by  order,  dispense  with  uotice  to  that  party;  or 
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may  require  uotire  to  he  given  to  him  in  any  manner  which  he 
thinks  proper. 

Fornior  f  2fkSI.   renum1>oro(1  by  L.   1014.  ch.  443.  lu  effect  Sept.   1,   1914. 
Original    Sourct>.^  New;    except    that    it   iQ^rludes    the    last    clause    of    L. 
1864,  ch.  71,   I  6. 

§  2«4i:i.  |Am*d,  IHHl,  1NS>5,  1fM>l,  1»10,  1«>14.J  Letters  of 
»dinlnliitr«tlon  ^itli  >vill  annexed;  when  aud  to  whom 
granted. 

If  no  person  is  named  as  executor  in  the  will,  or  selerted  by 
virtue  of  a  power  contained  therein;  or  if,  at  any  time  there  is  no 
executor,  or  adroiniKtrator  with  the  will  annexed,  qualified  to 
act;  the  surrogate  must,  ujjon  the  application  of  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate  of  the  decedent, 
or  liaviuj?  a  lien  uiH)n  any  real  property  upon  which  the  (iecedent's 
estate  has  a  lien,  and  upon  such  notice  to  the  other  creditors  and 
perRou.s  interested  in  the  estate  as  the  surrogate  deems  proper, 
iasue  letters  of  administration  with  the  will  annexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sole  legatee  and 
devisee  named  in  a  will. 

2.  To  one  or  more  of  the  residuary  lepatees.  who  are  qualified 
to  act  as  administrators.  A  corporation  w^hich  is  a  residuary 
lepatee  shall  be  qualified  to  act  as  such  administrator,  although 
not  specially  authorized  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  ac- 
cept, then  to  one  or  mure  of  the  principal  or  specified  legatees 
so  qualified. 

4.  If  there  is  no  siu'h  legatee  or  none  M'ho  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin, 
or  to  one  or  more  of  the  heirs  or  devisees,  so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled 
to  letters  is  an  infant  or  an  adjudged  incompetent,  administra- 
tion, may  be  granted  to  his  guardian  or  committee  as  the  case 
may  be,  unless  there  is  an  adult  or  comi)etent  person  equally 
entitled  who  will  accei)t  the  same. 

5.  If  there  is  no  qiuUified  person,  entitled  under  the  foregoing 
subdivisi<ms,  who  will  accept,  then  to  the  public  administrator, 
and  if  there  be  none  for  the  county,  to  the  treasurer  of  the 
county  or  to  the  petitioner  in  the  discretion  of  the  surrogate, 
and  if  neither  will  accept,  to  any  creditor  or  competent  person 
designated  by  the  surrogate. 

Except  as  to  the  right  of  priority  ns  provided  in  this  section, 
the  provisions  of  section  2r)88  of  this  chapter  apply  to  an  appli- 
cation for  letters  of  administration  with  the  will  annexed. 

Fanner  f  2G43,  as  arapmlcd  by  L.  ISRl.  ch.  535:  L.  1805,  ch.  734;  L. 
1001,  ^h.  141:  L.  1910,  oh.  585,  amended  and  renumbered  by  L.  1014. 
ch.   443,   In   effect  Sept.    1,    1914. 

Original  Source.—  R.   S.,   pt,   2.   ch.   tit.  2,   |   14. 

§  2<I04.  f  Ain*d,  1014.]  Id.)  rennnclatlon  or  exclunlon  of 
pernons  taavlngr  prior  riflrbt. 

Where  a  person  applies  for  letters  of  administration  with  the 
will  annexed,  as  prescribed  in  the  last  section,  and  another  piTson 
has  a  right  to  the  administration,  prior  to  that  of  the  petitioner. 
a  citation  must  issue  accordingly  unless  a  ronunciatiou  acknowl- 
edged or  proved  and  duly  certified  of  every  person  having  such 
a  prior  right  is  filed.     The  surrogate  may  in  his  discretion  issue 
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a  citation  to  a  person  equally  entitled.  TIm?  procoedinsrs  there- 
upon are  the  same  as  upon  an  application  for  administration 
upon  the  estate  of  an  intestate. 

F«iriiirr   8   2644,   amended   irod  renambered  by  L.    1914,   ch.  443,   in  effect 
Sept.    1.   1014. 
Orlffinal  Source.—  R.   S.,  pt.  2,  ch.  6,  tit.  2,   |  35. 

S  20O5.  fAin^tl,  1014.]  How  ezecuto'r  or  administrator 
with   the   will   annexed   ciualllles. 

An  exerutor  from  whom  a  bond  is  required  as  prescribed  in 
this  chapter,  or  an  administrator  with  the  will  annexed,  must, 
bi'foro  letters  are  issued  to  him,  qualify  as  prescril)ed  by  law 
with  respect  to  an  administrator  upon  tlie  estate  of  an  intestate; 
and  the  provisions  of  section  lioUl  of  this  cliapter,  witli  res|»eot 
to  the  bond  to  be  jjiven  by  the  administrator  (»f  an  intestate, 
apply  to  a  bond  piven  pursuant  to  this  section;  except  that,  in 
fixinj;  the  penalty  thereof,  the  surrogate  must  take  into  consid- 
eration'the  value  of  the  real  properly,  or  of  the  proceeds  thereof, 
which  may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will,  and  also  how 
much  of  the  estate,  if  any.  has  already   been  administered. 

Former   5   2045,    amended   and    renumliered   by    L.    1014,   ch.   443,    hi  effect 
Si'pt.    1,    1014. 
OrlKinal  Stiiirce.—  K.  S..  i>t.  2,  ch.  0.  tit.  2,   I  42.  In  part. 

§  2mNI.  [Am'd,  IHHO,  KM  4.]  Appointment  of  adm  I  a  1st  rater 
de   bonis   non. 

When  all  the  administrators,  to  whom  letters  have  been  issued, 
die  or  bec«»me  incapable,  or  the  letters  are  revoked  as  to  all 
of  th»Mu,  the  surrogate  must  grant  letters  ()f  administration  de 
bonis  non  to  one  or  more  pi'rsons  as  their  successors,  in  like 
manner  as  if  the  former  letters  had  not  been  issued;  and  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  same, 
and  the  same  security  shall  be  reciuircd,  as  upon  an  original 
application;  except  that  the  surrogah'  may,  in  his  discretion,  in 
case  wliere  the  estate  has  been  partially  administered  upon  by 
the  former  repn'sentative  or  n*presentatives,  fix  as  the  penalty 
of  the  ijond  to  be  given  by  su<'h  successor  or  successors,  a  sum 
not  less  than  the  value  of  the  assets  of  the  estate  remaining 
unadministered. 

I^irincr  i  2(Ktti,  xih  amendefl  by  L.  18H0,  eh.  503.  amended  and  renumbered 
by   I..    1014.  ch.   443,   in  effect  Sept.   1   1014. 

Original  Source.^  U.  S.,  pt.  2,  ch.  U,  Ut.  2,  S|  10  and  45;  L.  1837,  cb. 
4(J0,    i  33,   in  part. 
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PROBATE  OF  WILLS. 


§  2G07 


ARTICLE   SECO!fO. 

Production  and  probate  of  wills;  objections  and  their  trial:  con- 
struction of  tcills;  qualification  of  executor;  grant  of  ancillary 
letters  testamentary  and  of  administration ;  qualification  of 
testamentary  trustees;  security  from  testamentary  trustees  and 
executors  acting  as  trustees. 

Sec.    2007.  Petition   to  compel   prmluctlon   of  will. 

2608.  Probate  of  wills  of  citizens  of  the  United  States  domiciled  In  the 

Tnlted  Kingdom  of  Great  Britain  and   Ireland. 

2G09.  Whc  may  propound   will;   contents  of  |)etItion. 

2610.  Who  to  be  cited   thereupon ;    contents   of  citation. 

2611.  Witnesses  to  bo  examined;   proof  required. 

2612.  Absent,  et  cetera,   witnesses  to  bo  accounted  for;  dispensing  with 

testimony ;   commission :    proof  of  handwriting. 

2613.  Protif  of  l<j»t  or  destroyed  will. 

2014.  Probate  not  allow<Hl,  unless  surrogate  satisfied,  et  cetera. 
2613.  Construction   of   will,    how    obtained. 

2616.  Notice  of  probate  to  legatees  and  deylseea. 

2617.  Who  may  file  objections  to  the  probate  of  an  alleged  wlU ;   Jury 

trial. 

2618.  Notice  to  legatees  and  devisees  of  objections  filed. 

2619.  Proceedings   uiKin   jury    trial   of  contested   probate. 

2620.  Wills   to  be   r(><>orded  and   retained ;    exc(>ptlon. 

2621.  Will  certifietl.  or  record  thereof,  may  be  read  In  evidence. 

2622.  Recording  wills   proved   elsewhere   within    the   state. 

2623.  Reconls  of  certain  wills  hei"etofore  provetl ;  bow  far  evidence. 
2024.  Revocation  <»f  letters  u|)on  proof  of  will. 

2626.  When  letters  testamentary  may  be  issued. 

2626.  Supplementary  letters;  exe<*utors  not  named  in  letters  not  to  act. 

2627.  Executor  falling  to  qualify   or   renounci*.   how  excludeil. 

2628.  Renunciation  by  nomluat<Hi  executor:   retraction  thereof. 

2629.  Ancillary   letters  upon  foreign  probate. 
2C30.  Idem;   uixm  foreign  grant  of  administration. 

2631.  To   whom   ancillar>'   letters   granted. 

2632.  Petition:  citation. 

2633.  Hearing:   s<*curlty. 

2634.  Pennms  acting  under  anclllnr3'  letters  must  transmit  assets. 

2635.  Idem ;    when    they    may    be    dlrecteil    to    pay,    et    cetera,    w'thout 

transmission. 

2636.  Idem ;    general   powers   and   duties. 

2637.  How  testamentarj'  trustee  shall  qualify. 

2638.  Appointment   of   successor. 

2639.  Security    to    be    n^qulrinl    from    a    trustee    or    executor    acting    as 

trustee, 

2640.  Proceedings  where  testamentary  trustei'  Is  also  executor  or  admln- 

istratoi; 

2641.  Application  of  thU  chapter. 

§  2007.    [Added,    IBIO,    Am'd,     1914.]     Petition     to    eonipel 
production  of  i%'III. 

Whenever  it  shall  appear  by  petition  of  any  person  claiming 
to  be  interested  in  the  estate  of  a  decedent,  that  there  is  reason- 
able ground  to  believe  that  any  person  ha.s  destroyed,  retained, 
concealed,  or  is  conspiring  with  others  to  destroy,  retain  or  con- 
ceal a  will  or  testamentary  instrument  of  a  decedent,  or  has  any 
knowledge  as  to  such  facts,  the  court  must  make  an  order 
requiring  the  respondent  to  attend  ami  he  examinod  in  the 
premises,  and  may  in  such  order  or  otherwise  in  the  proceeding 
require  the  production  of  any  will  or  testamentary  instrument. 
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Service  thereof  must  be  made  by  delivery  of  a  certified  copy 
thereof  to  the  person  or  persons  named  therein  and  the  payment 
or  t(»nder  to  each  of  the  sum  required  by  law  to  be  paid  or  ten- 
dered to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  sur- 
rogate's court. 

Fonnor  I  202tn.  as  ndclt^l  b.r  L.  1910.  ch.  358,  amendiKl  and  renambered 
by  li.   1714,   ch.  44.1,  in   effect  Sept:   1,    1914. 

§  2<M>K.  (Added,  1909,  Am'd,  1914.]  Probate  of  wIlU  of 
oitix<MiM  of  the*  1  nit«Ml  StnteM  domiciled  In  the  United  King:- 
doni  of  Great   Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the 
United  States,  or,  if  female,  whose  father  or  husband  previously 
shall  have  declared  his  intention  to  become  such  citizen,  who 
shall  have  died,  or  hereafter  shall  die,  while  domiciled  or  resident 
within  the  United  Kingdom  of  (Jreat  Britain  and  Ireland,  or 
any  of  its  dependencies,  which  shall  affect  property  within  this 
state  and  which  shall  have  been  duly  proven  within  such  foreign 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to 
probate  in  any  county  of  this  state  wh<'reiii  shall  be  any  property 
affected  thereby,  upon  tiling  in  the  office  of  the  surrogate  of  such 
county,  and  there  recording,  a  copy  of  such  last  will  and  testa- 
ment, certified  under  the  hand  and  seal  of  a  consul-general  of 
the  United  States  resident  withiu  such  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  will  and  testament,  made 
and  accepted  within  such  foreign  jurisdiction,  certified  in  like 
manner.  l<-etters  *t«»stamentary  on  such  last  will  and  testament 
shjill  be  issued  to  the  persons  named  therein  to  be  the  executors 
and  trustees,  or  either  thereof,  or  to  those  of  them  who.  prior  to 
the  issuance  of  such  letters,  by  formal  renunciation,  duly  «<?- 
knowledged  or  proven,  and  duly  certified,  shall  not  have  re- 
nounced the  trust  therein  devolved  upon  them:  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  in  any  county 
of  this  state,  the  same  procee<iings  shall  be  had  in  the  surro- 
gate's court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  v»ho  shall  have  died  therein;  except  that  there  need  be  cited 
uiM»n  such  i)robate  proceedings  only  the  beneficiaries  named  in 
such  will. 

Kcirraer  S  27or>,  na  a(l«l<'d  by  L.   1909.  ch.   C5,  amended  aud  renumlMTed  by 
L.    191 1.    ch.    4-irj.    in  effect    Sept.    1.    1014. 
OrlKlual   Source.— L.    1K94,    cU.    G31,    |    1. 

§  2<(99.  (Added,  1914.]  Who  nay  yroponad  wlll|  contentn 
of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee, 
testamentary  trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  In 
the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  in 
which  a<*ti(»n  the  decedent,  if  living,  would  be  a  proper  party. 

Snih  petition  in  addition  to  the  general  alh»gations  contain<»d 
in  s(»ction  2521  of  this  chajiter  shall  ilescribe  such  will,  and  any 
other  will  of  the  same  testator  on  file  in  the  surrogate's  office,  and 
set  forth  the  names  and  iMist  office  addresses,  so  far  as  they  can 
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be  obtained  with  due  diligence,  of  all  the  devisees,  legatees  and 
beneficiaries  named  in  said  will,  or  in  any  other  will  bo  filed. 

AUdert  by  L.  1914.  ch.  44S.  In  effect  Sept.  1.  1014.  See  former  8  2614. 
urigfnally  derived  from  U  1837,  eli.  4tM),  8  4,  and  amended  by  L.  1K07. 
ch.    177. 

i  SMIIO.  [Ani'd,  1801,  1HI)2,  18»4,  IfHISy  1014. J  Who  to  be 
cited  thereupon  I  eonteutM  of  citation. 

The  followinjf  personR  must  be  cited  upon  a  petition,  pre- 
sented as  prescribed  in  the  last  section: 

If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  nil  the  heirs  of  the  testator. 

If  th«»  will  relates  exclusively  to  personal  property,  the  hus- 
band OP  wife,  if  any,  and  all  the  next  of  kin  of  the  testntor. 

If  the  will  relates  to  both  real  and  personal  property,  the 
hu.Kband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 
of  the  testator. 

In  every  case,  each  person  designated  in.  the  will  as  executor, 
testamentary  trustee  or  guardian,  and  each  person  named  as 
executor,  testa mentnry  trustee  or  frunrdinn,  or  beneficiary  in 
any  other  will  of  the  same  testator  filed  in  the  surropatc's  ofl^ice. 

In  nddition  to  the  jreneral  contents  contained  in  sections  2523 
and  2524  of  this  chapter,  the  citation  must  also  set  forth  the 
name  of  the  person  by  whom  the  will  is  propounded:  whether 
the  will  relnti's  exclusively  to  renl  property,  or  to  personal 
property,  or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

Former  f|  2fll5  iind  2610.  as  amended  by  L.  ISOl,  oh.  174:  L.  isa2.  ch. 
627:  1..  1S1I4.  ch.  MS.  and  L.  IW).*.  ch.  4;W,  unuMided  and  renuuiberwl  by 
Jj.    1014.    rh,   44:i,   In  »'(Trrt  Sept.    I.    UH4. 

OrUlnal  Sonrce  of  R  2615.—  L.  1K:^7.  ch.  460,  §  r».  S  2616  waa  derived 
from  K.  S.,   pt.  2.  cU.  6,   tit.  2,  §  .S7,  and  L.   1SS7,  ch.  460,  §  7. 

§  3011.  [Am'd,  1014.]  'WitneMiieM  to  be  examined |  proof 
reiiaired. 

Before  a  written  will  is  admitted  to  probate,  two,  at  least, 
of  the  subscribing  witnesses  must  be  produced  and  examined, 
if  so  many  are  within  the  state,  and  competent  and  able  to 
testify.  Before  a  nuncupative  will  is  admitted  to  probate,  its 
execution  and  the.  tenor  thereof  must  be  proved  by  at  least  two 
witnesses.  The  proofs  must  be  reduced  to  writing.  Any  party 
to  the  proceeding  may  request  the  oral  examination  of  the  sub- 
scribing witnesses  to  tlie  will  and  may  examine  such  witnesses 
and  any  other  witness  produced  by  the  proponent  before  the 
surrogate,  without  first  filing  objections  to  the  probate  of  such 
will. 

Former  f  2018,   at*  amended  by   U   191.1.   ch.  412.  amended  and  renumbered 
by   L.   nH4,   ch.  44.'J,   in  effwt  Sept.    1,    1014. 
Original  fiourte.— L.   18:n,  ch.  460.  partn  of  88  10  and  11. 

§  2«12.  [Am*d,  1882,  lftS8,  10O2,  1014.)  Abnent,  etc.,  Tvlt- 
ncMMen  to  be  neconnted  for;  dinpenMinf?  tvith  teMtlino»>*| 
commlHMloti ;  proof  of   handwritlngr. 

The  death,  absence  from  the  state,  or  incompetency  by  reason 
of  lunacy,  or  otherwise  of  a  subseribing  witnes.s  required  to  be 
examined  as  prescribed  in  this  or  the  Inst  section,  or  the  fact 
that  KXV'h  witness  cannot,  with  due  diligenee,  be  found  within 
the  state,  or  cannot   be   examined   by  reason  of  his  physical  or 
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mental  coudition  may  lu*  shown  by  affidavit  or  othrr  competent 
ovidi'nct',  «iid  wlicn  so  shown  to  the  satisf action  of  the  surro- 
gate, the  surrogate  may  by  an  order  entered  in  the  minutes  or 
reciti'd  in  tlie  decree  dispense  with  his  testimony;  or  in  a  case 
where  such  witnc^ss  is  absent  from  the  state  and  it  is  shown 
thnt  his  testimony  can  be  obtained  with  reasonable  diligence, 
the  surrogate  may,  in  his  discretion,  and  shall  upon  the  demand 
nf  any  party,  reciuiro  his  testimony  to  be  taken  by  commission. 
Where  the  testimony  of  a  subscriliinR  witness  has  been  dispensed 
with  MS  provided  in  this  section,  and  one  subscribing?  witness  has 
been  examined,  the  will  may  be  admitted  to  probate  upon  the 
testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or 
incompetent  by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify,  or  are  absent  from  the  state  and  their  testi- 
mony has  been  dispensed  with  as  provided  in  this  section,  or 
if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
against  the  execution  of  the  will,  or  was  not  present  with  the 
other  witness  at  the  excv'Ution  of  the  will;  the  will  may  never- 
theless be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
cij-cumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action. 

Komier  j!|  2019  and  2020,  nn  nmond.'d  by  T..  18S2,  ch.  399:  li.  1SS8.  ch. 
nos.  and  L.  11H>2.  ch.  114.  flmt>naod  and  renumbered  by  L.  1»14,  cb.  44.3,  in 
e.T«-t   Snpt.    1,    1SII4. 

OrlKlual  Sonrr,.  of  f  2fil0.— L.  18:{7.  ch.  400,  part  of  ||  10  and  11; 
L.  1.S41,  ch.  12}>,  H  l-A.  §  IMJU  yvttH  derived  from  U.  S.,  pt.  2,  ch,  0,  Ut,  1, 
H    la  and   10.    and   L.    IKiT,    ch.   44M),    {   2U. 

§  2013.    (Anrd,  ]»14.]     Proof  of  lost  or  dentroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's I'ourt,  but  only  in  a  case  where  a  judgment  establishing 
the  will  conlil  lie  rendereil  l»y  the  supreme  court,  as  prescribed 
in  section   lS<»r)  of  this  act. 

Former    i    2021,    amended    ond    renumliered   liy    L.    1914,    <>U.    443,    lu   effect 

Srpt.     1.     1914. 

OrlKliial    S^iurce.—  L.    1S7<>,    cli.    H.'»9,    f    H.      See    alao    R.    S„    pt.    2,    ch.    (\, 

Vt.    1.    ij    r.7»». 

$  'J<:i  4.  I  Ain*d,  lfn4. 1  Probnte  not  allowed,  anlenH  Marro- 
Krn<«-'    MUtlMtled,   el<*. 

Before  admittiiijr  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfi.»d  with  the  genuineness  of  the  will,  and  the  validity  of  its 
execution. 

If  it  appears,  to  the  surrogate  that  the  will  was  duly  executed: 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all 
respects  competent  to  make  a  will  and  not  under  restraint:  it 
must  lie  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both,  as  the  surrogate  determines,  and 
the  t»etition  ami  <itati«ut  re<|uire.  an«l  must  Iw  recorded  accord- 
intrly.  The  decree  admitting  it  to  probate  must  state  whetlier 
the  i>robat(»  was  or  was  not   contested. 

F<irm»'r  $S  2022  iind  2(V2'.\.  anien«led  and  renumbered  b.v  L.  1914.  oh.  443.  In 
efTi'.t    S.i)t.     1.    1914. 

c»-i!rliial  Sour.-,.  i,f  R  2022.  -  L.  is:i7.  ch.  4<M).  parts  of  ||  10  ami  17. 
$  2«:i.';{  wa«'  dprltf^l  fr..m  U.  S..  pt.  2.  ch.  6,  tit.  1,  «  14;  L,  1837,  ch.  460, 
$    IS;    L.    1S77,    ch.   200,    i    2. 
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§  2615.    fAm*d,    lOlO,    l(>t»,    1014.]    Construction    of    will, 
l&oirT   obtained. 

An  oxorntor,  ndministrntor  with  thp  will  annexed,  or  any 
person  interested  in  ubtnininj;  a  determination  as  to  the  validity, 
Cf>nst  ruction  or  effect  of  any  disposition  of  property  contained 
in  a  will,  may  present  to  the  surrogate*s  conrt  in  which  such 
will  was  probated,  a  petition  setting  forth  the  facts  which  sliow 
his  interest,  the  names  and  post-office  addresses  of  the  other 
parties  interested,  and  the  particular  i)ortion  of  such  will  con- 
cernini?  which  he  requests  the  determination  of  the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall 
isKTie  to  all  persons  interested  in  the  question  to  be  present<»d, 
to  show  cause  why  such  determination  should  not  be  made.  On 
the  return  of  the  citation  the  surrogate  shall  make  such  decree 
as  justice  requires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the 
probate  of  a  will  the  validity,  construction,  or  effect  of  any 
disposition  of  property,  contained  in  such  will,  the  surrogate 
may  determine  the  question,  upon  rendering  a  decree,  after 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  per- 
sons interested  who  do  not  appear  on  such  application  in  person 
or  by  attorney;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  s€»ction  2G14,  may  admit  the  will  to  probate  and 
reserve  the  questions  so  raised  for  future  consideration  and 
decree. 

Formor  i   2621.    rs   amondod  by   L.    1910,   ch.    5S4.   and   L.    1013,   ch.   837, 
anii>nt1('d  and  nMiuinbcred  bv  L.   1014,   oh.  443,  in  efTect  Sept.   1,   1014. 
Original  Source.—  L.    1870,   cb.  aOO,    8   11. 

§  2610.    [Added,  1014.]     Notice  of  probate  to  lefratcca  and 
dcvlnees. 

Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's 
court  a  written  notice,  entitled  in  the  proceeding,  stating  the 
name  of  the  testator,  that  his  last  will  and  testament  has  been 
offered  for  probate,  or  probated,  as  the  case  may  be,  and  the 
name  and  post-office  address  of  the  proponent,  and  of  each  and 
every  legatee,  devisee  or  other  beneficiary,  as  set  forth  in  the 
petition,  who  has  not  been  i*it«»d  or  has  not  appeared  or  waiv(>d 
citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such 
notice  to  each  of  said  beneficiaries. 

Added  by  U   1014,   ch.  443.  In  effect  Sept.   1.  1914. 

§  2617.    [Added.    1014.1    'Who    may    Hie    objections    to    the 
probate  of  an  alleared  ^vlll;  Jnry  trial. 

Any  person  interested  In  the  event  as  devisee,  legatee  or  other- 
wise, in  a  will  or  codicil  offered  for.  probate;  or  interested  as 
heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any  por- 
tion of  which  is  disposed  of  or  affected,  or  any  portion  of  which 
is  attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil 
offered  for  probate:  or  is  interested  as  devisee,  legatee,  executor, 
testamentary  trustee  or  guardian  in  any  other  will  or  codicil 
alleged  to  have  been  made  by  th*»  same  testator  and  not  duly 
revoked  by  him:  may  file  objcM'tions  to  any  will  or  codicil  so 
offered  for  probate. 

Such  objections  must   be  filed  at  or  before  the  close  of  the 
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testimony  taken  befow  fho  surroKato  on  behalf  of  the  proponent, 
or  at  such  subsoquent  time  as  the  siirroffatp  may  direct,  and  if  a 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded 
in  the  objections. 

Added  by  L.   1014.  ch.  443^  in  effect  Sept   1,   1914. 

S  3<>1N.    [Added,  1014. J    Hfotlcc  to  legatees  and  devUees  off 
objections  filed. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the 
proponent  shall  tile  the  notice  specified  in  section  2t»l(i  and 
serve  the  same  ou  each  of  the  parties  therein  named,  aud  upon 
any  other  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  aud  within  such  time  as  the  surrogate  shall  direct, 
which  noti<*e  shall  have  the  additional  statement  included  in  or 
endorsed  thereon  that  objections  have  been  filed  to  the  probate 
of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a 
term  of  court  therein  stated.  Proof  of  dne  service  of  auch  notice 
shall  be  made  and  filed  in  the  surrogate's  office,  and  any  decree 
in  the  proceeding  shall  not  affect  the  right  or  interest  of  any 
such  person  unless  he  shall  have  been  so  notified. 

A<m<'d   by   D.    1014,    ch.    443,    In   offset  Sopt.    1,    1014. 

§2010.    (Added,    1014.]     Proceedinflrn    upon    Jury    trial    of 
rontented   probate. 

T'pon  the  trial  before  the  court  and  a  jury  of  the  objections 
filed  to  the  probata*  of  a  will,  or  codicil,  or  either,  the  verdict  of 
the  jury  or  any  order  or  decision  of  the  judge  holding  the  court 
shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial 
Avas  not  held  in  the  surrogate's  court,  such  verdict,  order  or 
decision  shall  be  certified  by  the  clerk  of  the  court  to  the  sur- 
rogate's court,  whereupon  the  surrogate  shall  enter  a  final  decree 
accordingly. 

Added  by  L.    1014,   ch.   443,   In  effect  Sept.    1,    1014. 

§   2«20.    lAin'd,    IHHHf    1002,    1014.]     Will«    to    be    recorded 
and   retained)   exception. 

Every  will  admitted  to  probate,  together  with  the  decree,  order 
or  judgment  admitting  it  to  probate  shall  be  recorded  in  the 
proper  surrogate's  court.  Where  a  written  will  is  proved,  it 
must  be  tiled  aud  remain  in  the  surrogate's  oflice.  But  when  it 
shall  be  shown,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  that  the  decedent  left  real  or  personal  property  in 
another  slate  or  territory  of  the  United  States  or  in  a  foreign 
country,  and  that  the  laws  of  such  state,  territory  or  country  re- 
quire the  production  of  the  original  will  before  the  provisions 
there<jf  become  effective,  the  surrogate  may,  at  any  time  after 
probate,  and  upon  such  notice  to  the  parties  inter<»sted  in  the 
estate  as  he  may  think  proper,  caus(»  any  original  will  remain- 
ing on  file  in  his  otlice  to  be  sent  by  post  or  oiliprwi.se  to  any 
court  which,  or  to  any  ottictr  of  such  state,  territory  or  country 
who,  un<ler  the  laws  (hereof,  is  empowered  to  receive  the  same 
for  [)robnte,  or  may  deliver  such  will  to  any  ])erson  interested 
in  the  probate  thereof  in  such  stale,  territory  or  country,  or  to 
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hiH  repr€»8entHtiYts  upon  such  terms  as  he  Khali  think  nroper  for 
the  proservation  of  the  will  and  the  protectijuj  of  otln^r  parties 
iutereated  io  the  estate. 

Amended  by  L.  l»f<H,  ch.  508;  L.  1902,  oh.  114.  ami  I..  1914.  ch.  448. 
In   «nreot   S^-pt.    1,    1914. 

OriKliial  Mtmree.—  ii.  S..  pt.  2.  ch.  0,  tit.  1.  SS  1^  an<l  Ki.  ttod  L.  1837. 
ch.    4(iO,    i    LU 

§  24<21.  [Am'd,  ]SS*2,  1$MO,  1t»1  4.1  Tl'ill  certified,  or  record 
thereof,  Aiay   be  read  In  evidence. 

Tho  siirropafo  must  oaiiso  to  ho  in<l«»rs(Ml  upon,  or  nniioxocl  to, 
thp  orii^iiia!  will  adinittCMt  to  i>rohnt(*,  <»r  tho  pxempliticd  <'op.v.  or 
Ktatonu>nt  of  the  tPnor  of  tho  will,  which  was  ndoiittod  without 
producti<ui  of  an  oriKinal  wriltoii  will,  a  iMMtititate,  under  his 
hand,  or  the  hand  of  the  rlerk  of  his  court,  and  his  soal  of  oflieo, 
Ktatinu  that  it  has,  upon  duo  pr«)'>f.  Immmi  ;idniiil('<]  t«i  pnd)ate.  as 
a  will  vali<l  lo  pass  n»al  or  porsonal  pTopovt.v.  or  both,  as  the 
(■as«'  lUJiy  he.  Tho  will,  or  tho  o«»]iy  »ir  sr.itoraont.  so  authonti- 
^ato<l,  tho  n'cord  thoroof,  or  an  oxoniplifiod  copy  of  th<»  record, 
may  !»e  road  in  ovidon*  i*,  as  pniof  of*  tho  ori;;inaI  will,  or  of 
tho  oontonts  or  toiior  thoroof.  without  furthor  ovidonoe,  and  with 
the  effect  spocili*  d  in  this  chapter. 

FoniHT   II   2(520,    n»   nnim.lod   liy   L.    1SS2.   ch.    :W0.    and   L.    1910,    rh.    578, 
am-ml  d    aii<l    u-numtHTiil    I».v    I.,    l!)ll.    rh.    44:5,    In    vfTvvt   Sept.    I,    1014. 
OrlKiual  Sinirtf.—  il.   S.,   pt.  2,   ch.   (J,   tit.   1.  i   lo,   and  tit.   2,   |  .W. 

«  »02».  |Am*d,  IU14.]  HecordlnK  wllla  proved  elMewhere 
%vithln    (he    Htate. 

A  certified  copy  of  a  will  of  real  property,  proved  and  re- 
conled  in  any  court  of  the  state  of  competent  jurisdiction,  must 
l:e  recorded  upon  the  request  of  any  person  interested  therein,  in 
llio  oHi'o  of  the  I'ounty  clerk  or  ropistor  as  tho  case  requireH  of 
any  county  iu  which  real  property  of  the  testator  is  situated. 

ForiinT    I    26.'J0,    anioudrtl   and    renumbered   by    L.    1014,    ch  443,    In   effect 
S«'|tt.    1.    1914. 
Oritfiual   ^tiuurcf.^  L.    Ib37,    ch.   400,    §   U8,    iu   part. 

§  aWMi,  |.\m*d,  IKMl,  1N«>4,  ItlOl,  1014. ]  Uecordn  of  certain 
ivlllii  heretofore  proved;  ho^v  far  evidence* 

The  exemplification  of  the  record  of  a  will,  proved  tjefore  the 
jud;rc  of  tho  fornu'r  court  of  probate,  and  recorded  in  his  otHoe 
before  the  first  day  c^f  January,  in  the  year  seveiit'H'ii  hundred 
and  eijjhty-five,  certified  under  the  seal  of  the  othi-er  having  cus- 
tody of  the  record,  must  he  admitted  in  evidence  in  any  case, 
after  it  has  been  made  to  app«*ar  that  dilij?<*nt  and  fruitless  search 
has  been  made  for  the  original  will. 

A  certifipd  coi)y  of  the  last  will  and  testament  of  any  deceased 
per.son,  which  has  been  admitted  to  jirobnio.  whether  as  a  will 
of  r«*al  or  |)ersoual  property,  or  both,  nnd  recorded  in  the  office 
of  the  HUrrofcate  in  any  county  of  this  state,  shall  be  admitted  in 
evidence  »n  any  of  the  courts  of  this  stale,  without  the  proofs 
and  examination  taken  cm  the  probate  thereof,  and  whether 
such  proofs  shall  have  been  rocordod  or  not,  with  like  effect  as 
if  the  t)ri)?inal  of  such  will  had  been  produced  and  proven  in 
such  court,  when  thirty  years  have  olai)sed  since  the  will  was 
admitted  to  probate  and  recorded.     And  the  recording  of  such 
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will  shRll  be  evidence  that  the  same  was  duly  admitted  to  pro- 
ball*.  The  exemplification  of  the  record  of  a  will  which  has 
IwMMi  proved  before  the  surrogate  or  judge  of  probate,  or  other 
(►Ulcer  exercising  the  like  jurisdiction  of  another  state  must,  when 
ccriified  by  the  officer  having  by  law,  when  the  certificate  was 
made,  custody  of  the  record,  be  admitted  in  evidence  as  if  the 
original  will  was  produced  and  proved,  when  thirty  years  have 
elapsed  since  the  will  was  proved. 

Former  ||  2631  and  2«.12.  m  amendod  by  L.  1S81.  oh.  705;  I-^  18W, 
oh.  .S9.  and  L.  1901,  oh.  540,  amended  and  renumt)ered  hy  L  1914.  ch.  443,  In 
effei't   S«M)t.    1,    lUU. 

Original  Source  of  |  2631.—  R.  S.,  pt.  2,  ch.  6.  tU.  1,  f  20.  I  2632  waa 
derived  from  L.   1857,  ch.   173;  L.   1871,  ch.  361,   f  1. 

S  2024.  [AmM,  1914.]  Revocation  of  letters  upon  proof 
of  will. 

Where,  after  letters  of  administration,  on  the  ground  of  in- 
testacy, have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  a  subsequent  will  is 
admitted  to  probate  and  letters  are  issued  thereupon;  the  decree, 
granting  probate,  must  revoke  the  former  letters. 

Former   f   26S4,   amended   and   renumbered   by   L.    1914,   ch.   443,    in   effect 
Sept.    1.    1014. 
Original   Source.—  R.   8.,   pt.   2,   ch.  6,   tit.   2,    |   46. 

§  202n.  [Added,  1014.]  IPIThen  letter*  testamentary  may 
be  ifimaed. 

After  a  will  has  been  admitted  to  probate  any  person  entitled 
to  letters  thereunder  who  is  competent  by  law  to  serve,  and 
who  appears  and  qualifies,  is  entitled  to  letters  testamentary 
thereupon. 

A  person  entitled  to  letters  upon  a  contingency  may  appear  and 
show  that  the  contingency  has  happened  by  which  he  is  entitled 
to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the 
testator  under  a  valid  power  contained  in  a  will,  must  appear  and 
file  an  acknowledged  or  proved,  and  duly  certified  selection  of 
himself  as  an  executor  within  fifteen  days  after  the  date  of  the 
decree  admitting  the  will  to  probate,  in  default  whereof  the 
power  of  selection  is  deemed  to  have  been  renounced,  unless  for 
good  cause  shown  the  surrogate  extends  such  time  or  relieves  the 
default. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1,   1014. 

§  2620.  [Am*d,  180a,  1014. J  SapplementarF  letters;  ez- 
ecutor*  not  named  In  letter*  not  to  act. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  aB 
executor  in  a  will,  be  removed  before  the  execution  of  the  pro- 
visions of  such  will  is  completed,  he  shall  be  eutitletl.  on  petition 
being  filed  setting  forth  the  facts  to  supplementary  lettei's  testa- 
mentary, to  be  iss»ip<l  in  the  sann»  manner  as  the  original  letters, 
and  nnthorizod  to  join  in  the  execution  of  the  will  with  the  per- 
sons previonsly  :ipi»ointcd.  A  person  named  in  a  will  as  executor, 
shall  b(»  deemed  to  be  superseiled  by  the  issue  to  another  person 
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of  letters  testamentary,   and  shall  have  no  power  or  authority 
whatever  as  such  executor  until  he  appears  and  qualifies. 

Formor  S  2613,  as  amendcHl  by  L.  1893.  oh.  680,  araended  and  renumbi^red 
by  L.   1914,   eh.  443,   In  effect  Sept.   1.   1914. 

Original  Source. —  The  aineudment  of  1893  Hiibstltuted  this  aoctlon  for  B.  S., 
pt.  2,  ch.  U,    tit.  2,   SI  S.   l'»,  Ki.  and  22. 

§  2627.  [Am*d,  188S,  1014.]  Executor  faflllnflr  to  qualify' 
or    reuoniice,   ho^'    excluded. 

If  a  person  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  fifteen  days  after  probate  thereof;  or  if  a  per- 
son chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  fifteen  days  after  the  filing  of  th^  instrument 
designating  him;  or,  in  either  case,  if  objections  are  filed,  and 
the  €»xecntor  does  not  qualify  or  renounce,  within  five  days 
after  thpy  are  determined,  in  his  favor,  or,  in  a  case  specified  in 
section  25(57  of  this  chapter,  within  five  days  after  an  objection 
has  been  established;  the  surrogate  must,  upon  the  application 
of  any  other  executor,  or  any  creditor  or  person  interested  in 
the  estate,  make  an  order  requiring  him  to  qualify  within  a  time* 
therein  specified;  and  directing  that,  in  default  of  so  doing,  he/ 
be  deemed  to  have  renounced  his  appointment.  '  Where  it  ap- 
pears, by  affidavit,  or  other  written  proof,  to  the  satisfaction  of 
the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be 
served  personally  within  the  state,  upon  the  person  therein 
named,  the  surrogate  may  prescribe  the  manner  in  which  it 
must  be  served,  which  may  be  by  publication.  If  the  person, 
so  appointed  executor,  does  not  qualify  within  the  time  fixed, 
or  within  such  further  time  as  the  surrogate  allows  fof  that 
purpose,  an  order  must  be  made  reciting  the  facts,  and  declaring 
that  he  has  renounced  his  appointment  as  executor. 

Such  an  order  may  be  revoked  by  the  surrogate  in  his  discre- 
tion, and  letters  testamentary  may  be  issued  to  the  j)erson  so 
failing  to  renounce  or  qualify,  upon  his  application,  in  a  case 
wliere  he  might  have  retracted  an  express  renunciation,  as  pre- 
8cril>ed  in  the  next  section. 

Former  S  2042,  as  amondctl  by  L.   1883,  ch.  401,  amended  and  renumbered 
bv    L.    1914,    ch.   443.    In  effj-ct   Sept.    1.    1914. 
OriKlnai  Source.—  R.  S.,  pt.   2.  ch.  0,  tit.  2,   ff  0-12. 

§  2a2H.  f  Ain'df  1914.]  Renunelntion  hy  nominated  ex- 
ecutor)  retraction   thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and 
acknowledged,  or  proved,  and  duly  certified,  or  attested  by  one  or 
more  witnesses,  and  proved  to  the  satisfaction  of  the  surrogate. 
Such  a  renunciation  may  be  retracted  by  a  like  instrument,  at 
any  time  before  letters  testamentary,  or  lett«TS  of  administra- 
tion with  the  will  annexed,  have  been  issued  to  any  other  per- 
son in  his  place;  or,  after  they  have  boen  so  issued,  if  thpy  have 
been  revoked,  or  the  person  to  whom  they  were  issued,  has 
died,  or  become  a  lunatic,  and  there  is  no  other  acting  executor 
or  administrator.  Where  a  retraction  is  so  made,  letters  testa- 
mentary may,  in  the  discretion  of  the  surrognte.  1k'  issued  to  the 
perst»n  making  it  upon  su<h  notice  as  the  surrogate  may  require. 
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An  instruniont  sixTirtpd  in  this  section  must  bo  filed  in  the 
suri'ogiile's  oflli'c. 

Former   |    '2Ki'&,    aiiicnihil    iiiul    rHimnibf;red   by   L.    1914,    eh.   443.    in   effect 
OrlKinuI  S<nircp.—  K.   S..   pt.   2,   ob.   6.   lit.   2,    |   8. 

§  2020.  (AmM,  IHKH,  lOOO,  1914.]  Ancillary  letter*  upon 
foreigrn    priiliate. 

Whore  a  will  of  personal  property  made  by  a  person  who 
resided  without  the  state  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  admitted  tp  probate  or 
(•stnlilislied  within  the  foreign  country,  or  admitted  to  probate 
witliin  the  state  or  the  territory  of  the  United  States,  where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of  his 
death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article, 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if 
any  have  l)cen  issued,  authenticated  as  prescribed  in  section 
forty-five  of  the  decedent  estate  law.  record  tlie  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ^nrillary  letters  of  administration  with  the  will  annexed,  as 
the   case  requires. 

Fiirnur  S  2G93,  ns  araoiuled  hy  L.  ISSS,  ch.  40r»,  and  I..  1909,  ch.  65, 
nnii-n<1(  tl   jmm!    r««miml>fr«'<I   l>y    L.    1!»1 4.    oh.   4l.'l.    In   olTi'ft   S»»pt.    1.    1914. 

Orlsfhinl  .s<mr(«'.—  U.  H.,  pt.  2,  t-h.  0,  tit.  1,  ft  «Sa,  lant  half:  L.  1840, 
«-h.    rJM.    I    2. 

§  2G.tO.  [AmM,  1H81,  1HHH.  l»Of>,  1014.]  III.;  upon  forel«a 
grrniiC   €»f  a«1  ml II iNt ration. 

I'poM  applicaticui  by  the  party  entitled  as  hereinafter  provided, 
or  by  his  duly  authorizcMl  att<u*ney-in-fact  made  as  prescribed  in 
tills  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
rotate,  and  uprm  the  presentation  of  a  copy,  authenticated  as 
prescribed  in  section  forty-tive  of  the  decedent  estate  law.  of 
letters  of  administration  uimmi  the  estat**  of  a  de(»edent  who 
rrsiiif'd  at  the  time  of  his  death  without  this  state,  but  within 
llie  T^iit^d  States,  granted  within  the  state  or  territory  where 
tln^  dm  dent  so  resided,  or,  in  cases  whore  the  decedent,  at  the 
time  of  bis  death,  residiMl  without  the  I'nitetl  States,  upon  the 
I)r«'-s»'nl:ilion  t<»  su<-h  surrogate's  t-ourt  of  satisfactory  proof  that 
the  i>arty  so  ai)plying  either  personally  or  by  such  attorney-in- 
f:i<t.  is  entilliMl  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  dece«lent,  tl»e  surrogate's  C(»urt  to  which 
surli  cojiy  of  such  foreign  letters  so  autlientic-ateil.  or  such  pn>of. 
is  }<o  present<»d,  must  issue  ancillary  h»tter«  of  administration 
in  acconlanco  with  such  application,  except  in  the  following 
rast's: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon 
foreitrn  pntbato  have  liecn  previously  IssuimI,  or  the  application 
thorofor  has  not   Immmi  tiiially  disposed  of. 

2.  Where  original  letters  of  administration,  uiKm  the  estate, 
IiMve  Ihmmi  previously  issue<l  to  a  per.<4m  entitU>d  to  the  same,  who 
is  loL'.'illv  <-oinpetent  to  act,  or  the  api>licati(m  therefor  haB  not 
beru   liually   dispo.s«»d   of. 

FornuT    S    2«0<;.    as    ainiMKhMl    by    L.    1SS1.    rh.  r^:^'*:    1..    1888,    ch.    4»5,   and 

I.  llH '.t.  cU.  <i.'i,  uniritiii'd  uiul  rt'niiinlM'rtil  by  L.  1914,  ch.  443,  in  effect 
S.  ].!       1.     I'Mt. 

Ori-rlnal   S<nirot'.—  R.   S.,    pt.   2,    ch.    fJ.    tit.   2.  f   31. 
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§  :i6»l.  LAm*d,  18H1,  1»14.J  To  whom  ancillary  letter* 
srantcd. 

Where  the  will  specially  appoints  one  or  more  persons  as  the 
executor  or  executors  thereof,  with  respect  to  personal  proi)erty 
situated  within  the  state,  the  ancillary  letters  testamentary  must 
Ih»  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incomi)etcnt 
ur  fail  to  qualify,  or  in  a  case  where  such  an  appointment  is  not 
made,  ancillary  letters  tostauieutury,  or  aucUIary  letters  of  ud- 
uiinistratiou,  issued  as  prt'scrihed  in  this  artirlc,  must  be  directed 
to  the  'person  named  in  the  foreign  letters  or  to  the  pers<m 
otherwise  entitled  to  the  possession  of  the  personal  pn>pert.v  of 
the  decedent,  unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as  afore- 
said; or,  if  there  are  two  or  more,  l)y  nil  who  have  qualified  and 
are  .acting;  and  also  acknowledged,  or  proved,  and  duly  certified, 
authorising  the  petitioner  to  receive  such  ancillary  letters,  in 
which  case,  the  surrogate  must,  if  the*  petitioner  is  a  fit  and 
competent  person,  issue  such  hitters  directed  to  him.  Where 
two  or  more  persons  are  named  in  the  foreign  letters,  or  In  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary 
letters  may  be  directed  to  either  or  any  of  them,  without  naming 
the  others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause 
shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Fornif'r  I  2007,  an  nmonilrd  hy  L.  1><S1.  rh.  53.',  amended  and  rennmbered 
by   K    IftU.   ch.  44«,   in   elTwt   Hrpt.    1.    1914. 

Original  Source.— L.   IStUJ,  eh.   4o;{,   i   1,  In  part. 

fi  2GS2.    IAm*d,    ISmi,    101O,     1014.]     Petition;    eitatiOB. 

An  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  Hdiniuistration,  as  prescribed  in  this  article,  must  be 
made  by  petition  which  must  set  forth  tlu>  amount  of  security 
given  (»n  the  original  appointment,  the  name  and  residence  of 
each  creditor,  or  person  claiming  to  be  a  creditor  residing  within 
the  state,  and  the  amount  of  his  claim  so  far  as  the  same  may 
be  ascertained.  Citation  shall  tliereupon  issue  to  the  state  comi>- 
tnjlier,  and  to  such  credit4»rs,  and  may  issue  generally  to  all 
creditors  or  persons  claiming  to  be  creditors. 

Former   I   260ft.   a^  aroemleil   lij   T..    1S09,   rli.   717,    and   L.    1910.   rh.   2.14, 
amended   and   ronuinliered   l>y   L.    1!>I4,    t-li.    44:i.    in   enri>et   S«'pt.    1,    1911. 
Original   Souree.—  I>.    IHl^t,    eli.    4(»:i,    fi§    2,   3. 

§  20:t:i.    lAmM,    1ftl4.]    Menrltinr)    neourlt^. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  st),  the  amount  of  debts  due  or  claimed 
to  be  due  from  the  decedent  to  residents  of  the  state.  Bef«>re 
ancillary  lettej*s  are  issiu'd.  the  person  to  whom  they  are 
awanled.  must  (lualify,  as  i)res<-ribed  for  the  qualification  of  an 
administrator  uimn  the  estate  of  an  intestate:  except  that  the 
penalty  of  the  bond  mny,  in  the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  ex<'ee<ling  twice  the  nmount  which  appears 
to  l»e  due  from  the  deci'<]eiit  to  residents  of  the  stat«s  as  will,  in 
the  surrogate's  opinion,  effect uaily  scM-nre  the  payment  of  those 
debUt;  or  the  sums  which  the  n-sident  creditors  will  be  entitled 
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to  receive,  from  the  perHons  to  whom  the  letters  arc  issued,  npou 
an  ac'couutiiig  and  distribution,  either  within  the  state,  or  within 
tlie  jurisdiction  where  the  principal  letters  were  ^issued.  If 
liowever  there  appear  to  be  no  such  creditors,  or  transfer  tax 
assessaV)le,  and  a  citation  to  show  cause  why  such  letters  should 
not  issue  without  a  bond,  has  been  dirt^cted  generally  to  all 
creditors  within  the  state  and  has  been  duly  served  by  pub- 
lication, such  letters  may  issue  without  a  bond. 

Former    §•  2G99,    amended   and   renumbered    by   L.    1914,    ch.    443,    In   effect 
Sept.    1,    1014. 
OrlKiual  Source.— L.  1803,   ch.   403,   f  1,  In  part. 

§  2G»4.    IAin*cl,  1014.]     Pernona  actlmff  under  ancillary  let- 
terN  uinnt   traiiNniit  aMiietfi. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administra- 
tion of  the  estate;  or  by  the  judgment  or  order  of  a  court  of 
record,  in  aji  action  to  which  that  person  is  a  party;  transmit 
the  money  and  other  personal  property  of  the  decedent,  received 
•by  him  after  the  letters  are  issued,  or  then  in  his  hands  in 
another  capacity,  to  the  state,  territory,  or  country,  where  the 
l)rincipal  letters  were  granted,  to  be  disposed  of  pursuant  to  the 
laws  thereof. 

Former    |    liTiH),    amended    and    renumbered   by    L.    1914,    ch.    443,    in   effect 
Sept.    1.    1J»I4. 

Original  Source:     New. 

§  20as.   [Renani.,   1014.]     Id.;   wlien   they  may   be  dlreoied 
to  iiuy^  etc.,  without   trnnNmiMiilon, 

The  surrogate's  court,  or  any  court  of  the  state,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
(jf  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeal)le  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state;  or,  if 
the  anioiint  of  all  the  decedent's  del»ts  here  and  elsewhere  ex- 
ceeds the  amount  of  all  the  decedent's  personal  propertj'  appli- 
cable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  state  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  the  legatees 
or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

Ft»rmer  X   2701.  r«'numbered  by  L.   1014,   eh.  443,   in  effect  Sept.  1,   1914. 
OriKinul  .Source:      New. 

9  iUl'MU    [Am*d,  1»1 1.]    Id.;  general  ponern  and  dutlcM. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powerR, 
duties  and  liabilities  ot  an  execMttor  or  administrator,  apply  to  a 
person  to  whom  ancillary  letters  are  gran  ten! .  as  prescribed  in 
this  article;  except  those  contained  in  title  fourth  thereof  re- 
lating to  the  mortgage,  lease  or  sale  of  real  property,  or  where 
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special  provimon  is  otherwise  made  in  this  article;  or  where  a 
coutrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

Former  I  27()2,  amended  and  renumbered  by  L.  1914,  ch.  443.  In  effect 
S«'i»t.    1.    1914. 

Original   Source:     New. 

fi  2037.  [Added,  1914.]  How  teNtamentarr  tmiitee  nhall 
^nallXy, 

A  testamentary  trnstee  named  in  a  will  or  appointed  by  the, 
BUrrosrnte  Bhall,  before  exercising  the  duties  of  his  utilce,  qualify 
by   taking  and  tiling  with   the  surrogate  an  oath  of  office   and 
such  bond  as  may  be  required  by  the  surrogate. 

A  frjist  oompnny  or  other  trustee  exempted  by  law  from  tak- 
ing an  oath  of  oifice,  and  filing  a  bond,  shall  tile  n  consent  to 
accept  such  appointment  duly  executed  and  acknowledged. 

Added  by  L.   1914,   ch.  44a,  in  effect  Sept.   1,   1914. 

I  2Ci:W.  f  Am'dy  1N84,  IfMm^  1914.]  Appointment  of  «nc* 
eesaor. 

When  all  the  persons  named  in  a  will  as  testamentary  trnstees 
die  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounce  the  appointment,  or  when  all  the  testamentary 
trustees  die  or  become  incompetent,  or  are  by  a  decree  of  the 
surrogate's  court,  removed,  or  allowed  to  resign,  or  M'here  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trus- 
tees dies  prior  to  the  jjrobate  of  the  will,  or  by  an  instrument 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of 
two  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or 
is  by  decree  of  the  surrogate's  court  removed  or  allowed  to 
resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's 
court  may  appoint  a  successor  or  successors,  unless  such  appoint- 
ment would  contravene  the  express  terms  of  the  will,  or  in  a 
case  where  there  is  a  trustee  in  office,  unless  nil  the  beneficiaries 
waive  such  appointment  in  writing.  Until  a  successor  is  ap- 
pointed the  remaining  trustee  or  trustees  may  proceed  and  exe- 
cute the  trust.  The  successor  may  be  appointed  upon  the  appli- 
cation of  any  person  interested  and  upon  notice  to  such  persons 
as  the  surrogate  may  designate. 

Former  t  2818,  nn  amended  by  h.  1884,  oh.  408.  and  L.  1903,  cb.  370, 
ameoded  and  renumltered  by  L.   1914,   cb.   44a,   In  effect  Sept.   1.    1914. 

Orijflnnl  Hource. —  luHerted  by  the  amendment  ot  1893  aH  a  HulMtltiite  for 
R.  S.,  pt.  2,  cb.  6.  tit.  3,  SI  34-37,  89. 

I  2039.  [Added,  1914.]  Secnrf ty  to  be  required  from  a 
trustee  or  executor  aetlngr  an  trustee. 

Whenever  by  any  last  will  and  testament,  or  by  an  order  of 
the  'surrogate's  court,  a  trustee  is  appointed,  or  an  executor  is 
appointed  who  is  required  to  hold,  manage,  or  invest  any  money, 
securities  or  property  real  or  personal  for  the  benefit  of  another, 
such  trustee,  or  executor,  before  receiving  any  such  property 
into  his  possession  or  control  shall,  unless  contrary  to  the  express 
terms  of  the  will,  execute  to  the  people  of  the  state  of  New 
York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 
in  an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial 
settlement  and  partial  distribution  of  such  estate  or  fund  the 
28  689 
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decree  may  provide  for  the  discharge  of  the  existing  bond,  and 
the  iiliuK  of  a  uew  bond  covering;  the  amount  still  remniniog  in 
the  hands  of  such  executor  or   trustee. 

This  section  shall  not  affect  any  executor  or  trustee  named  in 
a  will  executed  before  this  section  takes  effect. 

Added    by   L.    1914,    oh.   44.*J,    In   effoot  Sept.    1,    1914.      See   former  If   2815 
and   2816. 

§  2ft40.  [Am*cl.  1014.1  Proeeedtngr*  "where  teatameiitarr 
truNtifo  in  aluo  exeontor  or  administrator. 

Wliere  the  same  person  is  a  testamentary  tnistee,  and  alao  th« 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
pniceedinjfs  taken  by  or  against  him,  as  prescribed  in  this  chap- 
ter,  do  not  affect  him  as  executor  or  administrator,  or  the 
creditors  of,  or  persons  interested  in,  the  general  estate,  except 
in  one  of  the  foUotring  oases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may,  also,  in  the  same  petition,  set  forth  the  facts 
npon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  chapter,  sutficient  to  entitle  the  same  person  to  present 
a  petition  praying  for  the  removal  of  a*  testamentary  trustee; 
the  petitioner  may  pray  for  a  decree  removing  the  person  com- 
plained  of  In  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigns* 
tion  or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed  in  this  chapter,  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  revocation 
of  the  letters,  as  the  surrogate  directs. 

Former   f   2819.    amended    ami   renumbered   by   L.   1014,    ch.    44S,   In   effect 
flept.    I.    1»14. 
Original  Soiirc?:     New. 

§  2G41.   LAm'd,  1814.]     Application  of  this  obaptor. 

The  provisions  of  this  chapter  apply  to  a  trust  created  by  the 
will  of  tt  resident  of  the  state,  or  relating  to  real  property, 
situated  within  the  state,  without  regard  to  the  residence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 

Farmer   S    2R2n.    nmendMl    and   rc>titTmber<«d    hy   L.   1914,    th.    44<').  In   eflTect 

Sept.    1.    15)14. 

OrlKiiml    Sourcv:      New. 
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ARTICLE   THIRD. 

Appointment  and  qttaUfioativ^i  of  geticral^  wnciH9>rp  and  tcstameri- 
tary  guardians  and  guardians  hy  deed;  filing  and  eam^nuining 
gnardiane'  armual  accounts. 

Sec.    2642.  Guardian   by   Judicial   atn>oiDtnipiJt   aiifl   atuirovHl. 
264:t.  Power  of  court  to  appoint  gnardtana. 
2644.  JttrlMllction   to  apiioiiit  yeaeral  guardian. 
2045.   Pctltirm     for    flppulntmcut    of    genoritl    guardian     of    Infant;     by 

whom   made. 
2«46.  Pt'tltfon  for  appointment  of  general  gimriTlitn  for  Ififant;  cimtenta, 
2647.  Wiio  shall  be  cited;  diacretlon  of  anrrogato. 
2«4S.   Hearing. 

2<>40.  Decree   ap|K>lntlng  general   giinrdfan :    term   of   ofDc*'. 
2({50.  Quailflcation   of   general   guardian  of   property. 
2651.   t^ttnlted  imrt  revtrlrtlve  lettefx  of  gunrdfnnsbtp. 
2052.  Idem;  of  genfrftl  guardian  of  peraod. 
2653.  AppcdutJucut   of   general    guardian    by    aupreme   court. 
20.14.  Application    for   aueiUary   lettcra   to   foreign  gwurdiaua. 
265.5.  Procee<ling8   thei"eniK)u. 

2656.  Rffect  of  Mich  letters. 

2657.  Win  or  deod  containing  apiiolntmont  to  lie  proted,  et  c«t«ni,  fend 

recorded. 

2C.'8.  Oiuirdiaii    by   will   or  deed;    uuaUAcatlon,    letters,   et   c»t«rtt. 

26.'»0.  ApiKifniment  of  suct'eswnr. 

2600.  Guardian   to  file  annual   inventory  and   account. 

2661.  AfBdatit  to  be  annex*  d  then'to. 

2662.  Annui»l  examination   of  gurthlirfti'H  accmmta. 
2fl6a.  rrocccHlingtt.    when   account   flefK!tlf<»,    ot   or-tet». 
2664.  Surrogate  may  direct  aH   to  infant'a  maintenance. 

fi  2642^    Gnardflaii  by. jndlcfnl  a|»iioltitment  imd  appfovAl. 

A  general  guardian  in  one  appointed  Kt  tho  auprditfc*,  ot  imrro- 
Kate'H  court,  for  an  infant,  either  over  oi-  iimirt-  fonrtt»^n  years 
of  aire. 

A  (guardian  by  will  is  one  appointed  bj-  the  will  of  a  father  or 
mother  in  aroordauce  with  the  provision  of  the  domestic  rela- 
tions law  and  of  section  1745  of  the  code  of  civil  T'wwedure, 
who  has  duly  qnalified  pnrsunnt  to  the  proxisions  of  this  article. 

A  icnardian  bj'  deed  is  one  apjwinted  by  the  d(»ed  of  a  father 
or  mother  in  accordance  with  the  prorisiona  of  the  donientic  rela- 
tions law,  who  has  dnly  qualilicd  pursuant  to  the  proTisions  of 
this  article. 

The  pterin  "jcuardian''  as  used  in  this  chapter  applies  to  all 
such  guardians,  except  ancillary  guardians. 
Added  by  L.   1014,  ch.  443,  in  effect  Sept.   1,   1014. 

§  a043*    LAm*4,  1014.J     Power  of  court  to  appoint  amavd* 
lann. 

The  surrogate's  court  has  the  like  power  and  authority  to 
appoint  a  general  guprdinn  of  the  person  or  of  the  property,  or 
bothf  of  an  iufnnt,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hnndrcMl  and  forty-six.  It  ha.<i  also 
power  and  authority  to  appoint  h  general  guardian,  of  the  per- 
m>n  or  of  the  property,  or  both,  of  an  infant  whose  father  or 
mother  is  liviug,  and  to  app:>int  a  g(>neral  guardian  of  tlie 
property  only,  of  au   infant  married   woman.     Such  power  and 
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authority  must  be  exorcised  in  like  manner  as  they  were  exercised 

by  the  court  of  chancery,  subject  to  the  provisions  of  this  act- 
Former   I    2VJ1,    amended    aud   renumbered   by   L.    101-1,    cb.    443. •In   effect 

Srpt.    1.    1911. 

Ortii^Intil   Source.—  R.   S.,   pt.  2,   cb.   8,  tit.  3.   S  ^t  Qmt  clauiie ;   L.   1870, 

cb.   341;  L.    1871,  cb.   708. 

«  iMI44.    [A«1ded,    1014.]    Jarfladictlon    to    appoint    general 
ffuarclian. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has 
jurisdictiini  to  appoint  a  Keueral  guardian  of  an  infant's  person, 
or  property,   or  of  both,    in   tlie   following   cases: 

1.  Where  the  infant  is  a  resident  of  that  county,  or  has  so- 
journed in  that  county  for  at  least  one  year  immediately  pre- 
ceding the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  but  has 
property,  real  or  personal,  situated  in  that  county. 

Added  by  L.   11)14,   cb.  443,   lu  effect  Sept.    1,   1U14. 

§  2tf45.    [Added,   1014.]     PetiUon   for  appointment  of  ffen- 
ei-ai  uruardiun  of  lufaiit;  by  mIioiu  luaiie. 

A  petition  for  the  appointment  of  a  general  gnardian  of  the 
person,  or  property,  or  both,  of  an  infant  over  the  age  of  four- 
teen years  must  be  made  by  the  infant,  except  that  such  a  peti- 
tion may  be  made  by  any  person  where  such  infant  is  of  unsound 
mind  or  refuses  to  make  such  petition,  and  in  the  judgment  of  the 
surrogate  it  is  necessary  or  proper  that  such  a  guardian  should 
be  apiwinted. 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  under  the  age  of 
fourteen  years  may  be  made  by  any  person  in  behalf  of  such 
infant. 

Added  by  L.   1014,  cb.  443.   In  cCToct  Sept.   1,  1014. 

I  aU4<i.  (Added,  1014.]  Petition  for  appointment  of  gen- 
eral Kuardlan-  for  Infant)  contents. 

A  petition  for  the  appointment  of  a  general  guardian  of  an 
infant  shall  set  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not 
they  are  living,  and  if  living,  their  place  of  residence;  the  name 
and  address  of  the  person  with  whcnn  such  infant  msides;.  and 
the  names  and  addresses  of  the  nearest  next-of-kin  of  full  age 
residing  in  the  county,  if  both  father  aud  mother  are  dead. 

3.  Whether  the  infant  has  bad,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed  iiiirsuant  to  section  eighty-sir 
of  the  domestic  relations  law. 

4.  The  estimated  value  of  the  personal  property,  and  of  the 
annual  income  from  any  other  personal  property  or  real  estate, 
to  which  the  infant  is  or  will  be  entitled. 

.5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends. 

6.  If  either  parent  is  living  and  there  are  reasons  why  the 
parent  should  not  be  appointed  such  guardian,  the  reasons 
therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  afflrmatirely 
show  that  the  property  is  not  snbje<*t  tf>  the  control  or  disposi- 
tion of  her  husband,  by  the  law  of  the  petitioner's  residence, 
aud  must  set  forth  the  name  and  residence  of  such  husband. 
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8.  The  petition  may  act  forth  the  roa»oiis  why  a  person  named 
therein  would  Ik*  a  proper  ♦jnd  suitable  person  to  be  appointed 
sucli  general  Kuardiau. 

Added  by  L.   1014,  cU.  443.  in  effect  Stpt.    1,   11)14. 

§  2<I47.  [Added,  1014.]  l¥ho  Khali  be  cited;  dlncretlon  of 
■urroffate. 

Upon  proHentation  of  the  petition,  a  citation  to  show  cause  why 
the  application  Hhould  not  l>e  granted  Hhall  be  issue<l  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  stat*^  nnd 
whose  residences  therein  are  known,  or  if  there  bo  none,  to  the 
grandparents   w'ho   are   within   the   county. 

'2.  To  the  person  having  the  care  and  custody  of  the  infant, 
or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  four- 
teen 3'ears  of  age  by  any  person  on  the  infant's  refusal  to  nmke 
such  application,  to  the  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her 
husband  only. 

But  no  citation  shall  be  necessary  to  a  parent  who  has  aban- 
doned the  infant,  or  is  deprived  (»f  civil  rights,  or  divorced  fnmi 
the  petitioner  because  of  his  or  her  adultery,  or  adjudged  to  be 
insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of 
the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married 
woman  to  a  husband  who  has  abandoned  her,  or  is  deprived  of 
civil  tights,  or  divorced  because  of  his  adultery,  or  adjudged  to 
be  insane  or  an  halutual  drunka'>'d. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable, 
what  relatives  of  the  infant  reside  in  his  county  or  elsewhere, 
and  with  whom  the  infant  resides;  and  he  may  in  his  discretion 
cite  any  relative  or  class  of  relatives  to  show  cause  why  the 
appointment  should   not  be  made. 

Added  by  h.   1014,   cb.  443.  In  effect  Sept.    1,   1014. 

fi  2048.    [Added,   1&14.J      Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  cita- 
tion, the  surrogate  must  inquin»  into  all  the  facts  and  circum- 
stances regarding  the  infant,  his  condition  in  life  and  surround- 
ings, and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  his  personal  property  or  income  from  j)ersonal  i)roperty  and 
of  the  rents  and  profits  of  his  real  property. 

Added  by  L.   1014,   cb.  443.   in  effect  Sept.   1,   1914. 

§  2649.  [Added,  1014.]  Decree  appolntlngr  greneral  arnard* 
Ian  I  term   of  olllee. 

If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition 
arc  true  in  fact,  and  that  the  interests  of  the  infant  will  be  pro- 
moted by  the  appointment  of  a  general  guardian,  either  of  his 
person,  or  of  his  property,  or  of  both,  he  must  make  a  decree  ac- 
cordingly. The  same  person  may  be  appointed  general  guardian 
of  both  the  person  and  the  property  of  the  infant  or  the  guardian- 
ship of  the  person  and  of  the  property  may  be  committed  to 
different  persons.  The  surrogate  may,  in  his  discretion,  appoint 
a  person  other  than  the  father  or  mother  of  the  infant,  or  other 
than  the  person  nominated  by  the  pcstitioner. 

Tlu»  term  of  office  of  a  g«'neral  guardian  so  appointed  expirea 
when  the  infant  attains  the  age  of  twenty-one  years. 

Added  by  L.   1014,  cb.  443,    lu  effect  Sept.   1,    1014. 

fioa 


§§  26.30-52  SURUOGATK.S'    COUKTS.  c.  18,  t,  3.  a.  3 

«  2<K>o.  lAfirU,  ISNI,  1»fl2,  101 4. J  ^uallAcfttion  of  ftruardlan 
Of  proi^^tty. 

Kcfore  letters  of  jfiiariliaiiHhip  nt  an  iufant*s  property  an* 
issiHul  ]).v  tlu'  Mirnipitc'H  court,  the  iwrnon  appointed  iiiiiNt.  ox- 
ecpt  where  the  infant's  proiwrty  docs  not  exceed  the  stiiii  of 
two  thousand  chilhirs,  execute  to  the  infant,  and  tile  in  the  sur- 
roKute'H  ofttee  his  l»und,  with  at  h»aHt  two  wuretiert,  in  u  jH»ualtT. 
fixed  hy  the  wurro^nte.  not  less*  tlian  twice  the  value  of  the  |>t*r- 
«f»nnl  property,  and  of  tlie  rents  and  profi4w  of  the  real  property, 
and  of  the  annual  income  receival>h'  hy  him  from  any  fiuidn  of 
whicli  the  ^uardiaii  will  not  have  i)oi4Hes!*ion,  eonditioned  that 
the  Kuardian  will,  in  all  things,  fait hf idly  diHchar^e  the  trust 
r('pos(>d  in  him,  and  <>hey  all  lawfid  <lirtiOtii>ns  of  the  HiirroiRite 
touehinx  the  trn^t,  and  that  he  will,  in  all  thiuies  n  nder  a 
just  nnd  true  account  of  till  nioneyM  and  other  properties  re- 
ceive(f  hy  him,  ami  the  apt)lication  thereof,  and  of  his  KUiirdhiu- 
sliip.  whenever  rei|uired  so  to  do,  hy  a  court  of  com]>etent  juris- 
diction; hut  the  surro;;iite  may,  in  ins  discretion,  limit  the  aiiumiit 
of  the  bond  to  not  h'ss  than  twi<'e  the  value  of  the  pi^rNOiial 
proiHTty,  and  of  the  rents  and  pr»)tils  of  the  real  projierty,  or 
»*u<'h  annual  income  receivnble  hy  him,  for  the  term  of  tliixv 
years,  liiit  in  counties  containing  a  city  of  the  tirst  or  second 
chiKS,  or  a  part  of  su<h  <'ity,  where  the  property  of  the  infant 
dtM'K  not  exceed  the  sum  of  two  thousand  dollars,  the  surrogate, 
hel'ore  the  issue  of  letters  of  Kuaidianship  of  the  infant's  i>n»|>- 
erty,  slnill  make  an  order  directiuK  that  the  }£uardian  Wdhn-t 
ami  receive  the  moneys  and  property  of  his  ward  jointly  witli 
n  persiui  dosi^^nated  in  the  order,  and  that  all  such  nione,\  s  ami 
other  property,  so  far  as  the  same  are  conveniently  <-a])alde  <if 
di'i)osit,  shall  he  dei»osit«'d  in  the  name  of  such  Kuardiun,  siil»- 
ject  to  the  order  of  the  surroKHte,  with  such  savings  bank  nr 
safe  dep«»sit  conmany  as  shall  he  in  like  manner  designate*!. 
Su<'h  letters  shall  co.ilain  the  substance  of  the  order.  The  eos^t 
of  tlu'  dep<isit  with  a  safe  dep.jsit  company  shall  he  a  ci>unty 
charge  and  the  money  or  pro]»erty  so  deposited  shall  be  with- 
drawn   or    removed    only    on    the    t>rder    of    the    surro^irate. 

Anu'iiilcd    by    U    1U14,    <li.    .VJO,    lu    orTiol    Hrpt.    1.    1U14. 

KornKT  I  2s:ui,  an  niiKiKhd  by  L.  ISM.  Hi.  n.;r».  ami  U  18tt2»  ch.  ri&0« 
aiuriul«'<l    ttiKl    rniumlu'riNl    by    l«.    I'-'H,    ch.    U:;.    iu   i>lTcct  St'pt.    1,    IDli. 

OHk'IiiuI   S»)UI(v.- -  K.    M.,    iJt.   '2,   oh.   S,    tit.   «,    f   S. 

§  2«(.'S1.  [Added,  11)14.1  Mmltvcl  and  rcntrlcUve  letters  of 
KuardlaiiNlilp. 

In  a  case  where  a  fruardiaii  of  an  infant  is  named  or  apiK)int(Hl, 
and  il  ajiiu-ars  to  l>c  impracticable  to  give  a  boud  sullicicut  lo 
cover  the  whole  amount  of  the  Infant's  jiersoiuil  property,  the 
surrogate  may,  in  his  discretiou,  ac( cpt  security,  approved  by 
him,  not  less  than  twice  the  amount  of  the  particular  porti<M\  <»f 
the  infant's  property  whicli  the  iruaniian  will  be  authbrly.ed  under 
the  lefiers  to  receive:  ami  issue  h  Iters  theretui  lltnitH  to  the  re- 
c(»ivintr  and  administering  <n»ly  such  personal  i)r()p<'rty  for  which 
double  the  sectiriiy  has  been  given,  nnd  restraining  the  ffunrdinn 
from  n'ceiving  any  other  pers«mai  property  of  the  Infnnt,  tllitil 
the  further  ordor  of  the  surrogate,  on  additional  further  satis- 
factory security. 

Aa«t«>a  i»y  I.,  mil.  ch.  41:1.  in  t'fr.it  s»'pt.  1.  inu, 

I  20r>2.  |n«-nam.,  1011.}  Id.)  of  ff^n^rnl  imaFainn  of 
|)erM«>n. 

Before  letters  «»f  guar<iiaiiship  of  an  infant's  person  are  ittnuiHi 
by    thi*    surrogate's    (Muirt.    the    p«  rson    appointed    I'ntist    take   the 
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utiicitil  oiuh,  as  prt^scrlbed  by  law.  The '  surrogate  m:iy  also 
iviiulre  hiuj  to  ext^cute  to  the  infant  a  bond,  In  a  pomiUy  fixed 
hy  the  surrogate,  and  with  or  without  sureties,  as  to  the  sur- 
rotrnte  seems  proper;  conditioned  that  the  general  guardian  will 
In  all  things  faitufully  disebarge  the  trust  reposed  in  him,  and 
diily  aecouiit  for  all  money  or  other  property  which  may  come 
to  iiifl  hands,  as  directed  by  the  surrogate's  court. 

Fomor  i  2831,   renombered  by  L.   1D14,  cb.  443,   In  offoct  Septemb(»r  1, 
1JU4.  ^ 

Orl^nal  Source;     New. 

§  24153.    (Added,  19t4.]    Appointment  of  ireneral  vnavdtnn 
hy   Mupreni.e   eonrt. 

Where  the  supreme  court,  or  any  court  other  tlian  the  surro- 
gttte's  court,  appoints  a  general  guardian  of  an  infant's  persons, 
oi*  property,  or  both,  a  certilied  copy  of  the  order  or  decree 
appointing  sucli  guardian  and  of  the  bond  or  undertukiug  given 
by  such  guardian  shall  be  filed  by  him  in  the  surrogate's  court 
of  the  county  iu  which  the  infant  rcKides.  or  if  such  infant  be 
a  nonresident,  of  the  cotmty  in  which  such  infant  has  property 
lenl  or  personal,  and  a  minute  thereof  made  and  indexed  In  the 
book  kept  by  the  surrogate  in  which  orders  or  decrees  appoint- 
ing guardians  are  entered.  A  gmirdlun  so  appointed  shall  be 
Kubject  to  all  the  duties  and  liabilities  of  a  general  guardian 
ffpf»cified   In  this  title. 

Added  by  L.   1914,  ch.  443,   In  effect  Sept.   1,  1914. 

I  9054.  JAm'a,  IHBB,   189)2, .  lHd7»   l»Od,  1014.]    Application 
for  nnclllary  letteri*   to   foreigrn   fruardlanw, 

1.  Where  an  infant,  who  resides  without  the  state  and  within 
the  Vnited  States,  is  entitled  to  property  within  the  state,  or 
to  maintain  an  action  In  any  court  thereof,  a  gui'.rdiau  of  his 
^jfoperty,  who  ha*  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  state  or  territory  where  the  ward  resides, 
und  ha»  theit*  given  security,  in  at  least  twice  tlie  value  of  the 
pc*rsoual  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty, of  the  ward,  may  pivseut,  to  the  surrogate's  court  having 
jurisdiction,  a  petition,  setting  forth  the  facts,  and  particularly 
whether  or  not  there  are  any  debts  due  or  to  become  due  from 
tlie  infant  to  a  resident  of  this  state,  and  that  the  security 
givim  \*  sufflcient  in  amount  to  cover  the  property  stjught  to  be 
obtained  through  such  letters,  and  that  the  e<nirt  had  jurisdiction 
of  the  infant,  and  praying  for  ancillary  letters  of  guardianship 
accordingly.  The  petition  nmst  be  accompamed  with  exeniplitied 
copies  of  the  records  and  other  papers,  showing  that  he  has  been 
so  appointed  and  has  given  the  security  required  in  this  section, 
which  must  be  authenticated  in  the  mode  prescribed  in  section 
forty-five  of  the  deci»dent  estate  law,  for  the  authentioatlou  of 
records  and  papers,  upon  an  api)licatioii  for  ancillary  letters 
testumentarjF.  or  ancillary  letters  of  adminlstrntlon.  Such  peti- 
tion and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  facts  therein  set  forth  in  any  court  of  this  state. 

2.  Where  an  infant,  who  renideH  without  the  state,  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
atate,  or  to  maintain  an  action,  or  special  proceeding  In  any 
court  thereof  respecting  sueh  personal  property,  a  guardian  of 
his  property,  authorized  to  act  as  such  within  the  foreign  country 
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where  the  ward  resides,  may  apply  to  the  surrogate's  coart  of 
the  couuty  where  such  personal  property  or  auy  part  thereof  is 
situated,  for  aucillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant  and  the  person  so  authorized  must  present 
to  the  surrogate's  court  having  jurisdiction  a  petition  setting 
forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and 
praying  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exciuplitied  copies  of  the  records  and  other  papers  sUf)wing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  with  other  proof 
of  his  authority  to  act  as  such  guardian  within  such  foreign 
ctmntry,  and  also  with  proof  that  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the  posses- 
sion of  the  ward's  personal  estate.  £\empliti(*d  copies  of  the 
records,  where  used  pursuant  to  this  subdivision,  must  be  an- 
thenticated  by  the  seal  of  the  court,  or  officer,  by  which  or  by 
whom  such  foreign  guardian  was  appointed,  or  the  ofticer  having 
the  custody  of  the  seal  or  of  the  record  thereof,  and  the  signa- 
ture of  a  judge  of  such  court,  or  the  signature  of  such  otflcer  and 
of  the  clerk  of  such  court  or  officer,  if  auy;  and  must  be  further 
autlienticated  by  the  certificate,  under  the  principal  seal  of. the 
dep.irtment  of  foreign  affairs,  or  the  department  of  justice  of 
such  country,  attested  by  the  signature  or  seal  of  a  United 
States  consul.  Such  petition  and  authenticated  records  and 
papers  shall  be  conclusive  evidence  of  the  facts  therein  set  forth 
in  any  court  of  this  state. 

Former  f  28:i8,  as  amended  by  L.  18S9.  cb.  203;  L.  1R92,  ch.  670;  L.  1897, 
cb.  492.  and  L.  1909,  ob.  &i,  amended  aud  rentimbered  by  L.  191i,  cb.  443,  io 
efTect  Sept.    1.    1914. 

Original  Source.—  L.  1870,  cb.  59,   %   1.  in  part. 

9  2G65.    [Am*d,    1882,   1914.]    Proceedlnss   thereupon. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as 
prescribc'd  in  the  last  section,  that  the  case  is  within  that  sec- 
tion, and  that  it  will  be  for  the  ward's  interest  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  p4»titioner,  he  may 
make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  be  made  without  a  citation,  or  a  citation  may  issue 
to  such  persons  as  the  surrogate  thinks  proi>er.  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  But 
beft»re  the  ancillary  letters  are  issued,  the  surrogate  must  direct 
that  any  debts  appearing  to  be  due  or  owing  from  the  infant 
to  residents  of  this  state  be  paid  or  security  given  therefor. 

Formor  X  2839,  nn  amended  by  L.   1892.  oh.  670,  amended  aud  renumbered 
by    L.    1914,    ell.   44:t,   In  effort   Sept.    1.    1914. 
Original  Source.—  L.    1870,   cb.   59,    f   1,   In  part. 

§  2666.    [Aiii*d,  188»,  1014.]    Rffeot  of  aiich  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in 
the  last  section,  without  security  except  as  provided  in  that  sec- 
tion and  without  an  «»ath  of  office.  If  issued  in  a  case  provided 
f(»r  in  subdivision  one,  of  section  2Gr)4,  they  authorize  the  person 
to  whom  they  are  issued  to  demand  and  receive  the  personal 
property,  aud  the  rents  and  profits  of  the  real  property  of  the 
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ward;  to  dispose  of  tht'in  hi  likft  manner  as  a  gon(»ral  f^nardian 
of  the  property  appointed  an  prescribed  in  thin  article;  to  remove 
them  from  the  state,  and  to  maintain  or  defend  any  action  or 
special  proceeding  in  the  ward's  behalf.  If  issned  in  a  ca.se  pro- 
vided for  in  subdivision  two.  of  section  2<Jr>4,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are 
issued  to' demand  and  receive  the  personal  property  of  the  ward, 
and  to  dispose  of  it  in  like  nmnner  as  a  guardian  of  property 
appointed  as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  i)ersonal  prop- 
erty in  the  ward's  behalf.  But  in  neither  case  do  such  letters 
authorize  such  ancillary  guardian  to  receive  from  a  resident 
guardian,  executor,  or  administrator,  or  from  a  testamentary 
trustee,  subject  to  the  jurisdiction  of  a  surrogate's  c€)urt,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters 
have  been  issuod  to  a  guardian  of  the  infant's  property,  fnmi  a 
surrogate's  court  of  a  county  within  the  state,  upon  un  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the 
special  direction  made  upon  good  cause  shown,  of  the  surrogate's 
court  from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

Former  |  2840.  hk  amondod  by  I..  1880,  ch.  203,  amended  and  ronumbered 
hy    L.    1U14.   Ob.   44a,    in  efftct   Sept.    1.    1014. 

Oriipinal  Source.—  L.  1870,  ch.  50,  f  1,  in  part.  The  amendment  uf  1880 
iuiM*rted  the  third  aenteuce. 

§  2057.  [Renmn.,  1914.]  'Will  or  deed  oontntnlnir  Appoint- 
ment to  be  proved,  et  cetera,  and  recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant,  by 
virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proi)er  surrogate's  court,  and  let- 
ters of  guardianship  have  been  issued  to  bim  thereupon;  or  by 
virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
iH'en  recorded  in  the  office  for  recording  deeds  in  the  county,  in 
which  the  person  making  the  appointment  resided,  at  the  time  of 
the  execution  thereof.  Where  a  deed  containing  such  an  apiN>int- 
nient  is  not  recorded,  within  three  months  after  the  death  <»f  the 
grantor,  the  person  appointed  is  presiuned  to  have  rencmnced  the 
appointment;  and  if  a  guardian  is  afterward  duly  appointed  by 
a  surrogate's  court,  the  presumption  is  conclusive. 

Formw  {  as.**!,  reniinilN>rod  bjr  L.   1014.   ch.  443,   In  effect  S««pt.   1,   1014.    ' 
Original  »«rce.~  L.   1877,   ch.   200,   ||  4«7,   lu  part. 

fi  2<i68.  JAm*d,  1»1 4.1  Onnrdlnn  by  ^vill  or  deed;  <|n«ll- 
llentioB,  lettem,  et  cetera. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  or  a  dtnul  is  recorded  as  provided  in  the  fore- 
going section,  the  person  appointed  guardian  nuist.  within  thirty 
days  thereafter,  qualify  by  taking  and  filing  his  oath  of  office,  and 
a  bond  as  fixed  by  the  surrogate,  unless  contrary  to  the  express 
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provision  of  tlio  will  or  deed,  and  by  filinR  n  portion  or  afliduvit 
si'ttlnj?  forth  the  facts  which  pntillo  him  t<i  so  qualify  and  ro- 
coive  letters;  except  that  a  trust  coiupnuy  so  named,  intsteud  of 
filinfT  such  oath  and  bond,  shall  tile  a  conspi'it  to  accept  such 
appointment  duly  executed  aud  acknowledged;  otherwise  be 
\h  deenuHl  to  have  renounced ^the  appointment.  Rut  the  HurroKate, 
either  before  or  after  the  expiration  of  thirty  da3'».  may  extend 
the  time  so  to  qualify,  upon  good  cause  shown,  for  not  more 
tlian  three  months.  A  person  appointed  KU"rdian  by  will  or 
di*ed  may,  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  instrument,  acknowledged,  ot  approved,  aud 
duly  certified,  aud  filed  iu  the  surrogute':^  ofHce. 

Former   i   28o'2,   reoumborod   and  amoDdod   by   L.    1014.   cb.   443,   ia  effect 
Si'Pt.    1.    1014. 
Ortgluai  Source.— L.  1877,   ch.   20li,   If  4-7,   iu  purl. 

fi  auOO.    [Ant'dy   1014.]     Apltoliitlu«iit    Of  sttcceilAOr. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office 
on  account  of  resiguatiou,  removal,  or  death,  a  general  guardiau 
may  be  appointed  by  the  surrogate'^  court,  with  all  the  powers 
conferred  by  the  will  or  deed  and  with  the  effect  prescribed  in 
secticm  2r)(J3  of  this  chapter;  unless  such  au  appoitituietit  would 
contravene  the  express  terms  of  the  will  or  deed. 

Forinor    S    '2srjO,    aint'niled    and   rt'iiutubered   by   L.    1014,    d).    443,    In   effect 
S(i»;.    1.    15114. 

Ori^iual   Source:      New. 

§  atMiO.  lAnrd,  1013,  1014.]  GaArdlmn  to  Ale  animal  in- 
ventory'  and   aoeount. 

A  giiardinn  of  an  Infant's  property  must.  In  the  month  of 
.January  of  each  year,  aH  \oi\g  as  any  of  the  luf«uT*s  property,  or 
of  the'proceedH  thereof,  remains  under  his  control,  file  in  the 
surronrnte'w  court  the  folio winjf  papern: 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
script  i(m  of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  sin<'e  his  appointment,  or  since  tlie  tllinp  of  the 
last  annual  inventory,  as  the  caj^e  requires:  the  value  of  each  ar- 
ticle or  item  j*o  received;  a  list  of  the  nrlicles  ov  Itcuis,  remaiuliiK 
in  his  handH;  a  statement  of  the  manner  In  which  he  has  disposed 
of  each  article  or  item,  not  remaining  in  his  hands;  and  a  full  de- 
scription of  the  amount  and  nature  of  each  investtneut  of  money, 
nnule   l)y    him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  dnrini;  the  iirecediliR 
year:  in  which  he  must  charj?e  himself  with  any  balance  remain- 
intr  in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  slate  the  amount  of  the  balance  remaining?  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year*H  a(<'ouut. 

',\.  Tlie  names  and  residences  of  the  sureties  on  hiw  bond;  if 
natural  persnns  whether  th»«y  are  living;  and  whether  the  security 
of  the  bond  has  bocume  im))aired. 

Ki-mnr   fi   iiS42,   hk  niufinl.  »1  by  1-.    101:1.   Hi.   r.a.l,   atiioiidcd  and  rcniimbertHl 
by    L.    J;»14.    r\\.    44:;,    In   -Jut    S(  pt.    1.    n»14. 
Urlfe'fiial   StniiTc'.--  U.    is;7,    cb.   4r.(».    j|   .">7.   la  part. 
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§  soot.    [Am*d.    1014,]    Affidavit    to   be   annescetl    thereto. 

With  tlio  invoutory  and  account,  filed  an  preKcribed  in  the  Ust 
KCH'tion,  nui8t  be  tiled  an  altidavit,  which  numt  be  made  by  the 
guardiun.  iinlcsK,  for  good  caune  sho^vn  in  the  aflidarit,  tho 
surroKatfi  v^^i'uiitt)  the  aanin  to  be  made  by  au  agent  or  attorney, 
who  JH  cognizaiH  of  the  factri.  The  afUdavit  must  nutate,  in  Kub- 
stance.  that  the  inventory  and  account  contain,  to  the  lH»»t  of  the 
aidant's  kuowh^dgc  and  belief,  a  full  and  true  statement  of  all  the 
guardian's  rcccipt.s  and  dinburHementM,  on  aceount  of  the  ward; 
and  of  all  nuuiey  and  other  personal  proiK'rty  of  the  ward,  which 
have  couje  to  the  handa  of  the  guardian,  or  have  been  received  by 
any  other  person  by  his  order  or  autlnu'ity,  or  for  hi«  use,  aince  his 
ayiH)intiuent,  or  nhice  the  filing  of  the  hist  annual  inventory  and 
aceount,  as  the  case  requires* :  and  of  the  value  of  ail  Huch  prop- 
erty; together  with  a  full  and  true  statement  and  account  of  the 
manner,  in  wliirh  he  has  disposed  of  the  sanje.  and  of  all  the 
property  remaining  in  hi»  hands,  at  the  time  of  filing  tlie  inventory 
and  account:  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  inveatment  made  by  him.  since  his  appointment, 
or  $lnce  the  iiling  of  tjie  last  annual  inventory,  and  account,  as 
the  case  requires;  and  that  he  does  not  know  of  any  error  or 
omisaion  in  the  inventory  or  account,  to  the  prejudice  of  the  ward. 

Former   I   2H43,   ADienil^   sod   n'uuinh(*r«d  by  L.    1014,    eb.    443,   In   effpct 
St'pr.    1.    1JM4. 
Orlgitml  Source.— L.  1837,  ch.  4(50,  parts  of  {{  07  aud  5S. 

§  2002.  I  Ain*d,  1881,  1014.]  Annual  exanftinatlon  of  i^vard- 
flaii*N  aeeonntM. 

In  the  month  of  February  of  each  year  and  thereafter  until 
completed,  the  surrogate  muat,  for  the  purposes  apeeifliHl  in  the 
next  section,  examine  or  cause  to  be  examined,  under  hia  direc- 
tion, all  inventories  and  aceonnts  of  guardians  filed  siiM»e  the  first 
day  of  February  of  the  preceding  year.  The  examination  may 
\iv  niade  by  the  clerk  of  the  «urrogati''s  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  aiul  take  before  the 
surrogate,  and  file  with  the  elerk  of  the  surrogate's  court,  an  oath 
faithfully  to  execute  his  duties  and  to  make  a  true  report  to  the 
surrogate. 

Form<*r  I  2844.  an  amoncled  by  L.  l.SSl,  ch.  5.3I>,  amcnflorl  and  ronumbrrod 
by    h.    1»14,    ch.    443,    In   effect   Sept.    1.    1914. 

Original  Source.—  I'artly  uew  aud  partly  from  L.  1837,  ch.  460,  I  58.  In 
part. 

§  2008.  [Ant*d,  1014.]  Proceed! ngriiy  when  neconnt  defec- 
tlve,  etc. 

If  it  appears  to  tho  surrogate,  upon  an  examination  made  as 
prcscrihed  in  the  last  .section,  or  by  the  report  of  such  special 
examiner,  that  a  guurdian  of  an  infant's  property,  has  omitted 
to  file  hia  annual  inventory  or  account,  or  the  allldavit  re'ating 
thereto  as  prescribed  in  the  last  se<  lion  but  on«';  or  if  tlu'  snrro- 
gale  is  of  tlie  opinion,  that  the  interest  of  the  ward  rMpiires 
that  the  guardian  should  render  a  more  full  or  sati'*ra<'tory 
inventory  or  account;  or  where  the  surrogate  hns  resison  to 
iM'lieve  that  sutlicient  enuse  exists  lor  the  ^nardiiurs  reUMrval, 
the   surrogate   may,    in    his   di-^iniion,    :i))i)oiiit    a    fit    and   proper 
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pernou  special  guardiau  of  the  ward,  for  the  purpose  of  filing  a  pe- 
tition iu  hi8  iH'half,  for  the  removal  of  the  giiardiau,  and  proHe- 
cutiug  the  necessary  proceedings  for  that  purpose.  And  iu  a  like 
I'ase  -where  said  special  examiner  has  been  appointed,  the  surro- 
gate shall  make  an  order  appointing  said  examiner  special  guard- 
ian of  such  infant  with  authority  to  procure  the  filing  of  an 
amended  account  or  a  proper  account,  and  to  prdsecute  a  proceed- 
ing for  thft  removal  of  such  guardian  when  necessary.  The  sur- 
rogate in  all  "Ases  of  examination  or  prosecution  as  aforesaid 
shall  fix  thr  fees  and  compensation  of  such  special  examiner  and 
special  guardian,  and  may  in  his  discretion  make  an  order  charg- 
ing them  in  whole  or  in  part  upon  the  guardian  personally,  the 
fund  in  his  hands,  or  upon  th#»  county,  in  which  latter  case  he 
shall  certify  the  items  thereof  to  the  board  of  supervisors  of  the 
county  or  in  the  city  of  New  York  to  the  proper  officers,  and  the 
same  shall  be  audited  and  paid  a-  other  county  or  city  charges. 

Former   I   2S4.'>,    amended   and   renumbered   by  L.    1914,   ch.   443,   in   effect 
Srpt.    1.    1»14. 

v)riglnal  Source.—  L.   1837,  ch.  460,   f  «». 

§  200>i.    (AmM,  1914.]    Sorroflrate  may  direct  as  to  Infant's 
maintenance. 

Upon  the  petition  of  the  guardian  of  an  infant's  person  or 
property;  or  of  the  infant;  or  of  any  relotive  or  other  person  in 
his  behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  education  of  the  infant,  of  such  a  sura  as  to  the 
surrogate  seems  proper,  out  of  the  income  of  the  infant's  prop- 
erty: or,  where  the  income  is  inadequate  for  that  purpose,  out 
of  the  principal. 

Former   I   284fi,    amended   and   renumbered   by  L.   1914,   ch.   443,   In   effect 
Sfpt.    1,    1U14. 

Original  Source:     New. 
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TITLE  IV. 

Ascertaining  assets  and  debts;  payment  of  debts  and  legacies; 
powers  and  duties  of  executors  and  administrators;  mort- 
gage, lease  or  sale  of  real  property  for  payment  of  debts, 
funeral  expenses,  expenses  of  administration^  and  to  satisfy 
charges  thereon,  and  for  distribution. 

Artlcio  I.  Appointment  of-  appnilwrii  and  making  and  returning  InTentoiy. 
r*r*KM«*Hllnjr«  to  rtlwnvor  proiH»rty. 
II.  Pti'Sfnrlnif  olalmM,  thfir  allowance,  rejection  ami  trial.  Payment 
of  dehtu,  legacleK  and  exiteiiMefl.  8a lea  of  real  estate  by 
exocntorn,  ailminlntratorR  with  the  will  annexe<l,  and  textamen- 
tnry  triiHti^eN  nnder  power  contained  in  the  will.  Depofsit  of 
III  on  I 'y  or  Recurltlex. 
ITI.  Applying;  rents,  and  proceeda  of  mortgage,  leaite  or  sale  of  real 
eHtnto  to  the  pnymcnt  of  dcbtR.  funeral  and  admInli«tmtI<Hi  ex- 
pf'nAf**,  and  chnrK<*«  upnn  r«>al  entate.  Sale  for  distribution,  and 
conveyance  in  c<Hiflrmation  of  title. 

ARTICLE    FIRST. 

'Appointment  of  appraisers,  and  making  and  returning  inventory, 

proceedings  to  discover  property. 

Q(>c..  2riflR.  Appointment    of    appraiserr    rnd    making    Inrentory. 

200C.     AppraiMl    in    different    places;    appraisal    of    newly    discovered 

proiH»rly. 
20(17.  Contents    of   Inventory. 

2CGK.   Ri>turn    of    tnv(>utory.  0 

2(H»».   Ri'tuni  of  Inventory;   how  compelled. 
2070.   Exemption   for  heheflt  of  family. 
2(571.   rroi-eedlngs   (o  comiH*l   M't-oflT  of  exempt  property. 
2i»72.  What   shall   bv  deemnl   asitets. 

207.'{.   Assots;    debts   due   from  executor  to   testator;   effect  of  discharge 
by   will. 

2074.  Apportionment  of  rents,   annnltles  and   dividends. 

2075.  PrttcfetUngs  to  discover  property  withheld. 
2G70.  Trial    and    decree. 

§  2(t(Ki,    rAm'cl,    IftSI,    lKO.t,    ISN)!,    1014.]    Appointment    of 
appralnern  and  tuaklnflr  Inventory. 

On  the  application  of  an  executor  or  adminiBtrator,  the  Riirro- 
jratp,  bj'  writinff,  must  appoint  two  disintore-sted  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  joeraonal  property  of  a 
deceased  person.  The  executor  or  administrator,  within  three 
nioutliH  after  qualifying?  and  after  giving  at  least  five  days'  notice 
p<'rsonally  or  by  dmII  to  the  legatees  or  next  of  kin,  residing  in 
the  county  of  the  decedent,  and  posting  a  notice  in  three  public 
places  of  the  town,  or  city  where  he  resided,  specifying  the  time 
and  place  at  which  ihe  appraisem<»iit  will  be  made,  must  make  a 
true  and  perfect  inventory  of  all  the  personal  property  of  the 
decedent.  Before  making  the  appraisement,  the  appraisers  must 
take  and  subscribe  an  oath,  to  be  inserted  in  the  inventory,  that 
they  will  trnlv.  honestly  and  impartially  appraise  the  personal 
property  exhibited  to  them,  accord inj?  to  the  best  of  their  knowl- 
edge and  ability.  ITiey  must  in  the  presence  of  such  of  the 
parties  interested  as  attend,  estimate  and  appraise  the  property 
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exhibited  to  them,  and  set  down  each  article  separately  with  the 
value  th<Teof,  in  dollars  and  rents,  distinctly,  in  figures  opposite 
t«>  the  articles  respectively.  Service  df  the  notice  above  men- 
tioned may  Ik*  either  personal  or  ju  the  manner  prescribed  by 
section  797,  subdivision  one'dnd  section  798  of  this  act. 

Former  1  till,  aa  ameiHliid  hy  L.  lAftl.  eh,  RftS;  L.  1993,  cb.  6M,  and 
U  10<>li  cli.  iW*,  aiti«nUf>U  and  rHiuti)l)«rrf|  by  U  191.4,  cb.  443.  In  «ffe<'t 
ftept.    1.   1?)14. 

OrlfTlual  ?lonrrp. —  InKortrd  hy  nmetidmpnt  of  1SD3  as  a  substitute  for 
R.   H..   i.t.  '2,   cb.  a.   Ut.  8.   H   l-«. 

§  2606.  [Added,  1014.]  Appralfial  In  different  place«|  ap- 
praiaiAl  of  uewly  discovered  property. 

Should  any  of  the  personal  property  to  be  inventoried  be  in 
different  or  distant  places,  the  winie  appraisers  may  complete  such 
inventory  in  any  place  where  such  proi>erty  may  bo.  and  may 
adjourn  the  appraisal  to  such  place:  or,  upon  application  duly 
m)ide,  the  surro|?ate  may  appoint  other  appraisers  to  make  the  in- 
ventory of  such  unappraised  property,  and  the  sjime  i»otice  of 
such  appraisal  shall  be  given  as  for  the  local  appraisal  except  the 
postiu}?    of    notices.  * 

If  personal  property  not  mentioned  in  any  inventory  come  to 
the  p(»ssession  or  kn(»wledj?e  of  fin  executor  or  administrator,  he 
must  cause  the  same  to  be  duly  appraisedt  and  an  inventory 
thereof  to  hv  returned  within  one  month  after  the  discovery 
thereof:  and  the  makinjf  of  such  inventory  and  return  may  be 
enforced  in  the  Mime  manner  as  in  the  case  of  a  first  inventory. 

A(1^1^(l  by  L.   1014,   rh.   44rJ.    In  offtHt  S«'i>t.    1,    1914. 

§  2067.    [Am*d,  IHOa,  1014.]     Contentii  of  Inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  X)ayment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  adminilstrator 
and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  pay- 
able, the  amount  due  at  decedent's  death  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  is  collectible  on  each  security: 
and  of  all  mom»>'s  belonging  to  the  deceased,  which  have  come 
to  the  hands   of  the  executor  or  administrator. 

Former  f  2T14,  ns  iimon<lwl  bv  I..  IKOo,  eh.  OSr»,  anu-tuliHl  and  rt>uumWre^ 
by   L.    1914.    oil.    44«.   fn   iMTcct  Sipt.    1.    lfH4. 

OriKiiml  ^Vlu^(■(•. '-  IiiHiTtcU  by  ametiduipnt  of  1893  an  a  mibstltiitf>  for 
It.   M.,   i»t.    U,   til.   II.    tit.  :J,    H   11.    14,    M, 

§  2UC8.    [Am*cl^  IHfKI,  ll>i4.]      Ketarn  of  Inventory. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  nud  the  other  tiled  in  the  surrogate's  office  within 
thret*  UHUiths  from  the  date  of  the  letters.  On  returning  such 
Inveutory,  the  executor  or  administrator  must  take  and  subs(M-ibe 
an  oath,  iiubjrsed  upon  or  annexed  to  the  inventory,  stating  that 
the  inventory  Is  in  all  respects  just  and  true,  that  it  contains 
a  tnie  statement  of  all  the  t^f'rsonal  property  of  the  deceased 
which  hns  come  to  his' knowledge,  and  particularly  of  nU  money 
belou?;ii)g  ti»  the  deceased,  and  of  all  just  claims  of  the  deceased 
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agaioRt  hlmi  according  to  tbe  best  of  his  knowledge.  Any  one 
oxeeutor  or  admlnisti'ator*  on  tbe  neglect  of  the  others,  may 
return  an  Inventory;  and  the  oxeeutor©  or  i\dmlniHtrator8  bo 
neglecting  shall  not  thereafter  interfere  with  the  itdminiHtration 
or  have  any  power  over  the  personal  property  of  the  deeeaned; 
bnt  the  executor  or  administrator  so  returning  the  inventory 
shall  have  the  whole  administration*  until  the  delinqnent  re- 
turn, and  verify  an  inventory  in  accordance  with  the  provisions 
of  this  article. 

Fnrnifr  t  2716.  nn  Ani^ndf*^  hy  L.  1993.  ch.  6^6,  ftiii«id««1  and  ronomb^nK! 
by  L.   11)14,   ch.   443,  In  effect  Sept.   1.   1914. 

Original  flotirce.^  Inserted  by  Hmondmetit  of  1808  as  a  0ub»titute  for 
B.  S.,  pt.  2,  ch.  6,   tit.  3,   If  10,   16,  23. 

§  2<i69.  [Am*dy  1893,  1014.]  Return  of  Inventory  t  how 
eoni  pelted. 

A  creditor,  coexecutor  or  coadministrator,  or  person  Interested 
in  the  estate  may  present  to  tb<  «urrQgate*H  court  a  petition 
sbowinfc  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  proscribed 
by  law  therefor.  If  tbe  surrogate  is  satijified  that  tbe  executor 
or  administrator  is  in  default*  be  must  make  an  nrdiT  requiring 
the  delinquent  to  return  the  inventory,  or  a  further  inveutorjf. 
or  in  default  thereof,  to  ahovi  caune  at  a  time  and  place  therein 
specified,  why  he  should  not  be  removed  or  punished.  On  the 
return  of  tbe  order,  if  tbe  delinquent  has  not  filf^d  a  sufficient  in- 
ventory, the  surrogate  may  revoke  his  letters,  or  issue  a  warrant 
of  arrest  against  him,  on  which  the  proeeoding.s  are  the  same  as 
on  a  warrant  issued  for  disobedience,  to  an  order,  as  prescribed 
in  article  one  of  title  twelfth  of  cliMptor  seventeenth  of  this 
act.  A  i)er8on  committed  to  jail  on  the  return  of  a  warrant  of 
arrest  issued  as  prescribed  in  this  section,  may  be  discharged  by 
tho  surrogate  or  a  justice  of  tbe  supreme  court,  on  his  paying 
and  delivering,  under  oath,  all  the  money  and  other  property 
c»f  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surro- 
gate to  receive  the  same. 

,  Former  I  2T16,  at»  arar-nded  by  L.   1H93.   oh,   6.*»6,  am<'nded  and  n-'iitiinbered 
by  L.   1914,   eb.   443.  in  effert  »(i)t.   1,    1914. 

Original  Source.-  -  The  amendment  of  1893  conflolldate<l  fqpner  ||  2715 
and  2710.  S«>etlun  27ir>  was  derived  from  It.  ».,  pt  'A  ch.  U»  tit.  3,  Sf  17, 
18,   and   f   2710  from   |   22  of  such   title. 

§  2070.     [Am*d  1893,  1914.]     Exemption  for  benefit  of  fam- 

iiy. 

If  a  person  having  a  family  die,  leaving  a  widow  or  husband, 
or  minor  child  or  children,  the  following  arti(rlea  shall  not  be 
deemed  assets,  hut  must  bo  Inrluded  and  stated  in  the  inveiitory 
of  the  estate  as  property  set  oflf  to  such  widow,  husband  or 
minor  child  or  children: 

1.  All  house^keepin>;  utensils,  niusi<'al  instruments,  sewing  ma- 
chine and  hcHischold  furniture  used  in  ami  about  the  li<nist>  and 
premises,  fuel  and  prrjvisions,  and  the  (•lothiujc  of  the  deceased, 
in  all   not  exceedinj?  in  value  tire  hundred  dollars; 

2.  The  family-  bible,  family  pictures  and  schmiMiooks.  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  nsed  as  part  of  tiie  family  library. 
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3.  Domestic  animals  with  their  necessar}'  food  for  sixty  days, 
not  exceeding  in  value  one  hundred  and  fifty  dollar^.^ 

4.  Money  or  other  perHonal  property  not  exceeding  in  value  one 
hundred  and  fifty  dollars. 

Such  property  8<»  set  apart  shall  be  the  prop<»rty  of  the  surviv- 
ing husband  or  wife,  or  of  the  minor  child  or  children  if  there 
he  no  surviving  husband  or  wife.  No  allowance  shall  !«?  made 
in  money  or  other  property  under  subdivisiouB  one,  two  and  three 
if  the  articles  mentioned  therein  do  not  exist. 

Former  i  2713,  as  amendod  by  L.  1893,  ch.  686.  amc^ndvd  and  renumbered 
by  L.  1U14,  cb.  443,  in  effect  Hept.  1.   11)14. 

Original  Source. —  Inncrted  by  aioenUmeiit  of  lt^3  au  a  HulH>tltute  for 
R.  8.,  pt.  2,  cb.  6,  tit.  3,  SS  0,  lU;  aud  alao  L.  1842,  cb.  107,  Si  2,  and 
L.   1»67,  cb.  7i>2,   %  13. 

§  2(i71.  [Am'd  1881,  1803,  1014.]  Proeeedins*  to  compel 
•et-off   of   exempt   property. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed 
by  law,  the  person  aggrieved  may  present  a  petition  to  the  sur- 
rogate's court,  setting  forth  the  failui'e  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  prop- 
erty accordingly;  or,  if  it  has  been  lost,  injured  or  disjwsed  of, 
to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause 
is  shown,  a  citation  shall  issue  accordingly.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  the  value 
of  the  property,  or  the  amount  of  the  iujurj'  thereto. 

Former  {  2724,  as*  amended  by  L.  1881,  ch.  535.  and  L.  1H93,  ch.  680, 
auH-nded   and  renumbered    by   I..    11)14.    (.-h.   443.    In   ilTett  Siijt.   1,    1914. 

Oiiginal  Source. —  Former  f |  2720  aud  2721  cunsolidatetf  by  tbe  amend- 
ment of  1893.  Sections  2720  and  2721  were  new. 

§  2072.    LAm*d,  1803,  1014. J     What  altall  be  deemed  assets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  aud  distributed  as  part  of  the 
personal  property  of  the  testator  or  inte.statc,  and  be  included  in 
the  inventor^': 

1.  Leases  for  years;  lauds  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  tbe  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  d<'bts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  ncit  fixed  into  the  wail  of 
a  house  so  as  to  be  essential  to  its  support. 

f).  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his   death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  culti- 
vation,   except    growing   grass    and    fruit    ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8.  Debts  secured  by  mortgag  n,  bonds,  notes  or  bills;  accounts, 
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money,  and  bank   bilU,   or  other  cireulatinK  medium,  things  in 
action,  and  stock  in  aiiy  c*orporation  or  joint-stock  aaHociation. 

0.  Goods,  wares,  merchaudiset  utensils,  furniture,  cattle,  pro- 
Tisions,  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
ThiniTs  annexed  to  the  freehold,  or  to  a  buildinir.  shall  not  ko  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
deyisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  ripht  of  an  heir  to  any  projK^rty, 
not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  genera]  terms  of  this 
section. 

rormer  |  2712,  as  amended  by  I*.  1893,  ch.  686,  renumbered  by  L.  1914, 
cb.  44a.  lu  etTect  Sept.   1,   1014. 

Origiual  Source. —  luMTted  by  amendment  of  1893  as  a  subutituto  for 
R.  2S.,  pt.  2,   cb.  6,   tit.  3,   {f  6-8. 

f  2673.  [Added,  lf)14.]  Assetii)  debt  due  from  executor 
to  tevtator)  effect  of  dlsebarise  by  will. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as 
a  discharge  or  bequest  of  any  just  claim  due  or  to  become  due 
which  the  testator  had  against  him;  but  it  must  be  included 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a 
specific  bequest  of  such  debt  or  demand;  and  the  amount  thereof 
must  be  included  in  the  inventory  and,  if  necessary,  be  applied 
in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.   1,   1914. 

§  2074.  [Am'd,  IHHlf  IHOS,  1914.]  Apportionment  of  renta» 
annuities  and  dividendv* 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eigh- 
teen hundred  and  seventy-five,  and  all  annuities,  dividends  and 
other  payments  of  every  description  made  payable  or  becoming 
due  at  fixed  periods  under  any  instrument  executed  after  such 
date,  or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
I>erson  interested  in  such  rents,  annuities,  dividends  or  other 
Kuch  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination 
by  any  other  means  of  the  interest  of  any  such  person, 
he,  or  his  executors,  administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  dividends  and  other 
payments,  according  to  the  time  which  shall  have  elapsed  from 
the  commencement  or  last  period  of  payment  thereof,  as  the  case 
may  be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  aiter  making  allowance  and 
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ARTICL.G    SBCOND. 

Presenting  claims,  their  alloicance,  rejection  and  trial;  payment 
of  debts,  legates  and  expenses;  sales  of  real  estate  by  executors, 
administrators  \oith  the  will  annexed  and  testamentary  trustees 
under  power  contained  in  the  will;  depooit  of  money  and  securi- 
ties. 

Sec.    2677.  Notice  to  oreditoro;  affldaTit  of  cUlmant. 

2G78.  Kffect  of  fallan^  to  prwMut  claim  pursuant  to  notice. 
2079.  D«»termlnatioa    of    Ibbuck   arising    befwoen    reprewntallve    an<l    the 
ffltate;    RUHiK'nslon   of   stntntf>   of   llmltatioiiH    iu    certain    faww. 

2680.  ElTt'ct    of    admis.'^lon    and    allowance    of    claim    or   debi    h/    n-prH- 

wntatlve.  ,  „    .^  ^. 

2681.  R«»Jected   claim   to  be   tried  on   Judicial   settlement:    limitation   of 

action   by   cr«»ditor. 

2682.  Payment   of  debtn. 

2683.  Surrogate   may   authorise    representativf    to   compromiiie,    or   com- 

pound,   or    rell    debt    or   claim. 

2684.  Sale  of   perrtoiuil   proi>erty   for  payment   of  debt*  or  legacies. 

2686.  Surrogate's  court  may  make  direction  as  to  the  value,  manner  and 

time   of   sale   of   property. 
2086.  Prctceedlng  to  concpel  payment  of  funeral  exp*»n8e8. 

2687.  Proceeding  to  compel  iiayment  of  debt,  legacy  or  diKtributive  share. 

or  delivery   of  property. 

2688.  Payment  of  legacies. 

2089.  Petition  to  compel  payment  of  legacy  or  delivery  of  property,   et 
cetera,   by  a  testamentary  trustee. 

2690.  Idem :   proceedings  upon   return   of   citation. 

2691.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  security. 

2092.  Payment  of  expenses  Incurred  by  representative. 

2093.  Power  and  duty  of  executor  iM'fore  probate. 

2694.  Power    to    sell,    mortgage   or   lease    real    estate    may    be   executed 

by  qualifying  e:;e<Tt<)r». 
2693.  Administrators  with   the  will  annexed;   rights,   pi>wers  and  duties. 

2696.  Powfr  to  sell,  mortgage  or  leas**  real  estate  may  be  executed   by 

qualifying  truntees  or  succes««)rs. 

2697.  Ctmveyanee  of  real   estate  by  executor  or  administrator  to  holder 

of  contract  of  sale  made  by  a  decedent. 

2698.  Surrogate  may  din'ct  as  to  custody,  where  coexecutors,  et  cetera, 

dlsngrw*. 

2699.  Money   paid   Into  court  and   securities   taken;    how   disponed   of. 

2700.  l>eix>sit  of  securities  may   be  ordered   on   revocation   of  letters. 

%  2«77.    fAni'd,  1893,  1914.]      Notice  to  credltor«|  aflldavlt 
of  claimant. 

Thr  executor  or  administrator  at  any 'time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
mouths  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persons  having  claim.*^ 
jiirainst  the  deceased  to  exhibit  the  same,  with  the  vouchers 
tlierefor,  to  him,  at  a  place  to  be  sp(»cified  in  the  notice,  at  or 
before  a  day  therein  named,  which  must  be  at  least  six  months 
from  the  day  of  the  first  publication  of  the  notice.  The  executor 
or  administrator  may  renuire  satisfactor.v  vouchers  in  support 
of  any  claim  presented  and  the  affidavit  of  the  claimant  that  the 
claim  is  justly  due,  that  no  i)aynu>nts  have  been  made  thereon, 
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nnd  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  the  claimant. 

Former  |  2718,  as  amcniled  by  L.  18(»3.  cb.  686,  amended  and  renumUTcd 
by  L.   1»14,  ch.  443.  In  effect  Sept.   1,  1914. 

Original  Source. —  I-nHorted  by  amendment  of  1893  an  a  subRtitute  for 
K.  S-.   J>t.  2,  cli.  0.  tit.  3,   II  34-,17.  30. 

I  2A78.  [Added,  1914.]  Effect  of  failure  to  preMent  claim 
purtiuaiit  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the 
executor  or  administrator  within  six  months  from  the  first  pub- 
licution  of  the  notice  to  creditors,  or,  if  no  notice  be  published, 
within  one  year  from  the  date  of  issue  of  letters,  the  executor  or 
administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  claim  was  presented. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1014. 

I  2679.  [Am'd,  1^3,  189S,  1914.]  Determination  of  iaanea 
arlalnir  between  reprenentatlve  and  the  entatei  anspen- 
■lon  of  statute  of  lintltationa  In  certain  caaea. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  dece- 
dent. Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties,  respecting  property  alleged  to  belong  to 
•the  estate,  but  to  which  the  accounting  party  lays  claim  in- 
dividually; or  respecting  a  debt  alleged  to  be  due  by  the  account- 
ing party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
part.v.  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate's  court.  From 
the  death  of  the  decedent  until  the  first  judicial  settlement  of 
the  account  of  the  executor  or  administrator,  the  running  of 
the  statute  of  limitations  against  a  debt  due  from  the  decedent 
to  the  accounting  party,  or  any  other  cause  of  action  in  favor 
of  the  latter  against  the  decedent,  is  suspended,  unless  the  ac- 
counting party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute 
is  so  suspended  from  the  grant  of  letters  to  him  until  the  first 
judicial  settlement  of  his  account-  After  the  first  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  the 
statute  of  limitations  begins  again  to  run  against  a  dej>t  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  his 
favor  against  the  decedent. 

Former  {  2731,  as  amended  b.v  L.  1803,  ch.  086.  and  L.  1805.  ch.  505, 
amended  and  renumbered  by  h.   1014.   oh.  443,   In  effect  Sept.   1,    1014. 

Original  Source. —  Former  IS  2730  and  2740  conmtldated  by  the  amendment 
of  1803.  •  Section  2730  wan  taken  from  R.  S.,  pt.  2.  ch.  C.  tit.  3,  fi  .33,  and 
L.  1837,  cb.  400.  |  37.  Section  2740  was  taken  from  L.  1837,  ch.  4C0; 
sentence  added  by  L.   1808,  cb.  ,')04. 

f  2880.  r Added,  1014.]  Effect  of  admlaalon  and  allow- 
ance of  claim  or  debt   by  repreaentatlve. 

"Whenever  upon  any  accounting  or  judicial  settlement  of  an 
account,  the  executor  ur  administrator  admits  and  allows  a  claim 
or  debt  against  the  deceased,  other  than  his  own  claim,  or  has 

709 


«»  2(IK1-K2       ^  SUKROCiATKS'    COrKTS.  e'.  IH.  t.  4.  a.  :> 

tliorotoforo  In  trritlnp  admitted  or  nllou-M  »iirh  a  olaliii  or  debt, 
the  validity  of  Hiuh  claim  or  debt  shall  be  theroby  eHtnblinhed. 

Wbeu  KiK'h  a  <'lMiin  or  debt  lias  beeu  ho  udiiiitti'd  or  allowed,  or 
a  jiul^iiuMit  npainst  tho  executor  or  adniiniKtrator  has  been  ob- 
tained, wlu'thor  either  boH  been  paid  or  not,  any  party  adrersely 
afTe«  (<'(!  thereby  may  file  oljjections  thereto  and  may  show  that 
thr  claim  or  debt  was  fraudulently  or  neplijjently  all  ►we<l,  or 
paid,  or  that  the  jndffinent  wsh  obtained  by  fraud,  uejf '*??**"<•«  or 
(illusion.  If  the  surrojiaie  shall  sustain  the  of)je<'tIoti»  In  a  cawe 
where  (he  eluiui  or  jiui>(uieut  hnx  not  been  paid,  the  cluini  ^liall 
be  deemed  to  be  rejected  )>y  the  ueeouutant  at  the  tiui«  of  aueh 
determiuatioUt  and  the  time  between  the  nresentation  of  the 
claim,  or  the  commencement  of  the  action  where  the  ehiini  was 
not  presented,  and  the  time  of  such  determination  Khali  not  be 
u  part  of  the  time  limited  in  this  act  for  commencing  an  action 
thereon, 

A«I(U*(1  by  I..    1014,  Ob.  4i:{.  In  cflfect  Sept.  1.  1914. 

§  20N1.  I  Added,  1014.1  ReJ«-ct«Ml  rlalm  to  be  tried  on 
Judicial  aettlenient.      I^lmitatlon  of  action   by  creditor. 

If  lUe  executor  or  admijiifestrator  doubts  the  justice  or  validity 
of  any  claim  preueuled  to  hiiu.  be  vhail  serve  notice  in  writiuK 

upon  the  claimant  that  he  rejects  said  claim  or  some  i)art  of  it, 
wlii<h  he  specifies,  and  that  he  will  subndt  such  olaiai.  or  the 
part  of  it  specified,  f(»r  trial  and  determination  on  the  judicial 
settlement  of  the  account  of  the  executor  or  admini<5trator. 

Vnlc.*?s  a  written  consent  shall  be  tiled  by  the  claimant  in  the 
surrojrate's  oflicc  that  said  claim  be  heard  and  detennined  up.»ft 
llie  judicial  settlement  of  tlie  account  of  said  executor  or  admin- 
istrator the  claimant  must  commenre  an  action  for  the  recovery 
therc'of  a^rainst  the  exer'utor  or  a«lminisirator  within  three  months 
after  the  rejection,  or.  if  no  part  of  the  ilebt  is  then  due.  within 
two  months  after  a  part  there<if  !»econies  due;  fn  tlefault  whereof 
s:iid  claimant,  and  all  the  persons  claiming  tituler  hini  are  for- 
ever br^rrc'd  from  maintainiuff  such  an  action.  But,  in  such  case, 
the  cl;i:ni  shall  be  tried  and  determined  upon  sucli  judicial  settle- 
ment, and  if  the  claimant  (onsetits  to  such  trial  within  the  time 
liinitt'd  for  cominencimr  such  action  he  shall  thereby  waive  the 
rifrht  to  beprin  sticli  actioii. 

.\ihl«'d  by   L.   1014.   ch.   443.   In  eflfert  St'i't.  1,   11U4. 

I  2088.    (Anrd,    J.SO»,    1U14.]       Payment    of  debtN. 

Every  exe<iitor  and  administrator  must  ]>roceed  with  dllipence 
to  pay  the  (lebts  of  the  de(  casi'd  a*  cr>rdiTfpr  to  the  foHowinjs  order: 

1,  I)<'l»t«  entitU'd  t<j  a  pn*fer<Mice  under  the  laws  of  the  United 
St:ites  and   the  state  of  New   York. 

2.  Taxes  assessed  on  property  of  the  de<'<»ased  previoUB  to  his 
death. 

'X  Judgments  docketed,  and  decrees  entered  ajcaiuBt  the  de- 
ce.Msed    ac<*onlimr   to   the   priority    thereof   re^pectivi'ly. 

4.  All  reco.miizand's,  bonds,  sealed  instrument.s,  noten.  bills  a«d 
uiili<|nld:it(Ml   demands  and  accountti. 

rreference  shall  u<»(  be  ;riveu  in  tlH>  payment  (»f  a  debt  over 
4itbcr  (h»bls  of  the  same  t  Imss.  ex<  ept  these  spe<'itied  in  the  third 
cl:i^<.  .\  debt  due  and  payabb*  shall  not  be  <*ntltled  to  a  prefer- 
♦•nce  over  debtM  not  due.     The   eoinmencentent  of  a  snit  for  the 
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recovery  of  u  dobt  or  the  obtaining  a  jiulKineut  tiiercon  aK^iuBt 
the  ext'cutor  or  adminiHtrator  shall  not  entitle  such  debt  lo  pref- 
erence over  others  of  the  same  dasn.  Debts  not  due  may  be  paid 
accordiuK  to  tho  class  to  which  they  iK'long,  after  deducting:  a 
rebate  of  legal  interest  on  the  Mum  paid  for  the  unexpired  term 
of  credit  without  intereHt.  An  executor  or  administrator  iiliall 
not  satisfy  his  own  debt  or  claim  out  of  tho  property  of  tho  de- 
ceased until  proved  to  and  nllowed  by  the  surrojfn to:  and  it  shall 
not  have  preference  over  others  of  the  same  cla*<«.  Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases 
held  by  the  testator  or  intestate  at  tho  time  of  his  death,  over 
d^bts  of  the  fourth  class,  if  it  appear  to  hi«  satisfaction  that 
such  preference  will  benefit  the  estate  of  the  testator  or  intestate. 

Pormr>r  |  2710.  hn  amrh<1cHl  by  L.  1^03.  ch.  (SHU,  amondcd  and  ri'iiuraberfd 
by  h.  1914.  fli.  44a,  In  fffnt  Sept.  I.   lyl4. 

Ortfinal  Source.—  Intiertod  liy  tbo  aiiic*nilment  oi  IfOU  as  a  suiintUuto  for 
B.  S..  l>t.  '2.  ch.  (J,  tit.  3,  11  21-30,  33,  and  L.  1847,  cU.  80,  ff  li  ^.  as 
amended  by  L.  1803,  ch.  100. 

I  B<l8a.  [Addvdy  1014.]  Dl«piitecl  ol*  ntinrftlea  d«bt  or 
claiiu  luay  be  eou&iironilMedy  eonipoiiuded  or  sold* 

• 

Upon  the  application  of  an  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  nuiy,  for  good  cause 
shown,  authorize  the  compromising  or  compounding  of  any  delit, 
claim  or  demand,  due  of  to  become  due,  which  it  is  necessary 
to  settle,  adjust  or  liquidate  in  connection  with  the  settlement 
of  an  estate  ot  fund;  and  the  selling  at  public  nnction.  on  such 
notice  ns  the  stifrogate  prescribos,  of  nny  uncollectible,  stale  or 
doubtful  debt  or  claim  belonging  to  the  estate  or  fund:  but  any 
party  Interested  in  the  final  settlement  nuiy  ahow  on  such  settle- 
ment that  such  debt  or  claim  was  fraudulently  compromised  or 
compounded. 

Added  by  L-  1914,  ch.  443.  in  offeot  Sept.  1,  1914. 

%  2684.    [AmM,    tHO»,    i014.1       9A\e    of    personal    property  * 
for  pAyment  of  d^btw  or  leRacles. 

An  executor  or  administrator  mny  sell  the  personal  property  of 
the  deceased  at  any  time  foi*  the  payment  of  debts,  or  legacies, 
or  for  making  distribution.  The  sale  may  be  public  or  private, 
and  may  be  on.  credit  not  exceeding  one  year,  with  api)rovcd 
security.  Articles  not  necessary* bequeatbod  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  Ikhmi  applied  to  the 
payment  of  debts. 

Fnrmfr  I  2717.  fts  nmpndM  by  L.  180,1.  rh.  68fi,  ami-ndcd  and  feniimborcd 
by  U    1014,    oil.   44S,   In  olTevt  Sf-pt.    1,    1014. 

OriKinul  Source.—  iDMertcHl  by  the  amendment  of  1803  aK  a  substitute  for 
B.   S.,  pt.  2,   ch.   6,   tit.  3,    n  2r>.  26, 

§  WlHii,  [Added.  1014.1  Sforrografe'ii  conrt  may  iiinkp 
direction  Am  to  the  rnliiey  manner  and  ttnte  of  Male  of 
property. 

"Whenever  the  assets  (»f  an  estate  consist  of  real  property 
wh'rh  nn  executor  is  authorized  tc»  sell,  or  of  por»«c)n«l  propcM'ty 
whirh  it  is  n(»eessai*y  <>r  propei*  to  sell,  and  the  value  f»f  ilu' 
Mame  is  uncertain  or  is  dependent  upf>n  the  tline  nihl  manner  of 
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salp  thereof,  the  executor  or  adniiiiistrator  may  apply  by  petition 
to  tho  surrogate  haviug  jurisdiction  of  the  settlemeut  of  the 
cstnte,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and-  time  of  sale  thereof.  If  the-  surrogate,  in  his  discretion, 
entertains  the  application,  notice  of  such  application  shall  be 
given  to  all  pei'sons  interested  or  to  such  persons  as  the  surro- 
gate by  order  directs  to  have  notice,  in  such  manner  as  the 
surrogate  shall  prescribe.  The  surrogate  shall  inquire  into  the 
facts  and  circumstances  and  may  hear  the  opinions  of  witnesses 
as  to  the  value  of  such  property  and  as  to  the  best  manner  and 
time  of  sale  thereof,  and  may  give  such  advice  and  direction 
as  shall  seem  to  him  for  the  best  interest  of  the  parties.  A 
substantial  compliance  with  the  authorization  so  given  shall  re- 
lieve the  said  executor  or  administrator  from  any  charge  or  ob- 
jection that  the  said  estate  or  persons  interested  suffered  a  loss 
on  account  of  the  time  or  manner  of  sale  or  the  price  realized. 

Added  by  U  1014,  eb.  443.  iu  efTcct  Sept.  1,  1014. 

§  2086.    [Added,  1914.]     Proceedlnar  to  compel  payment  off 
funeral   expenses. 

Every  executor  or  administrator  shall  pay,  out  of  the  first 
moneys  received,  the  reasonable  funeral  expenses  of  decedent, 
and  the  same  shall  be  preferred  to  all  debts  and  claims  against 
the  deceased.  If  the  same  be  not  paid  within  sixty  days  after 
the  grant  of  letters  testamentary  or  of  administration,  the  person 
having  a  claim  for  such  funeral  expense's  may  present  to  the 
surrogate's  court  a  petition  praying  that  the  executor  or  admin- 
istrator may  be  cited  to  show  cause  why  he  should  not  be  re- 
quired to  make  such  payment.  If  upon  the  return  ©f  the  citation 
it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  and  that  the  executor 
or  administrator  admits  the  validity  of  the  claim  or  claims  and 
,  the  reasonableness  of  the  amount  thereof,  the  surrogate  shall 
make  an  order  directing  the  payment  of  the  same,  or  of  such 
part  thereof  as  he  may  specify^  within  ten  days  thereafter.  If 
the  executor  or  administrator  files  an  answer  setting  forth  the 
facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 
or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shall 
direct  that  the  claim  or  claims  so  disputed  be  heard  upon  the 
judicial  settlement  of  the  accounts  of  such  executor  or  adminis- 
trntor.  If  it  shall  appear  that  no  money  has  come  into  the 
hands  of  the  executor  or  administrator  the  proceeding,  shall  be 
dismissed  without  costs  and  without  prejudice  to  a  further  ap- 
plication or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  At  an.\  time  after  three  months  from  the  date  of  the 
former  order,  if  no  answer  was  tiled  disputing  such  claim,  a 
further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in 
the  hands  of  such  executor  or  administrator  applicable  to  the 
payment  of  his  claim,  is  based.  Upon  such  further  application 
the  issuance  of  the  citation  shall  be  in  the  discretion  of  the 
surrogate.  If  upon  any  accounting  it  shall  appear  that  an 
executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting, 
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he  shall  not  be  allowed  for  the  payment  of  any  debt  or  claim 
againKt  the  decedent  until  said  claim  has  been  dincharjered  in 
full:  but  such  claim  shall  not  be  paid  before  expense^  of  ad- 
ministration «are  paid. 

Added  by  L.   1914,  ch.  448,  in  effoct  Sept.  1.  1014. 

I  2087.  r-^dd^d,  1014.1  Proceeding  to  compel  payment  of 
debty  levaey  or  dlntrthntlve  Mltare,  or  delivery  of  property. 

Where  the  executor  or  administrator  has  not  begun  the  pub- 
lication of  the  notice  to  creditors  to  present  their  clnims,  and 
three  months  have  elapsed  since  the  probate  of  the  will  or  ^rant 
of  letters  of  administration,  any  creditor  of  the  deceased  having 
a  claim^  which  has  not  been  rejected,  or  any  person  entitled  to 
a  specific  bequest,  or  to  a  le^jacy  or  other  pecuniary  provision 
under  a  will,  or  to  a  distributive  share  of  an  estate,  may  present 
to  the  surroj?ate*K  court  a  petition  setting  forth  the  facts  and 
praying  that  the  executor  or  administrator  be  cited  to  show 
cause  why  he  should  not  pay  said  claim  or  pay  or  satisfy  such 
bequest,  legacy  or  distributive  share. 

t'pon  the  return  of  such  citation  the  exc»cutor  or  administrator 
may  reject  such  claim,  or  show  good  and  sufficient  cause  why  he 
should,  not  pay  such  claim,  or  pay  or  satisfy  such  bequest,  legacy 
or  distributive  share  ip  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate 
payment  or  satisfaction  thereof  in  whole  or  in  part,  or  upon  re- 
ceiving a  Iwmd  as  provided  in  section  2688  of  this  chapter. 

Added  by  L.   1914,  cli.  443.  in  t-ffi^rt  Sept.  1,  1914. 

i   24188.    fAm'd,  180.%  1914.]      Payment  of  leiraclea. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with 
the  will  annexed,  before  the  completion  of  the  publication  of 
notice  to  creditors  if  such  notice  be  published,  or  if  none  be 
pablished  before  the  expiration  of  one  year,  from  the  time  of 
granting  letters  testamentary  or  of  administration,  unless  directed 
by  the  will  or  by  a  decree  on  an  accounting  to  be  sooner  paid. 
B<»quest8  of  8{)ecific  articles  of  property,  other  than  securities 
representing  money,  may  be  delivered  at  any  time  in  the  discre- 
tion of  the  executor.  Whenever  a  legacy  is  diiecled  by  the  will 
to  be  sooner  paid,  or  Bpe<*ific  property  is  bequeathed,  the  executor 
or  administrator  may  require  a  bond,  with  two  sufficient  sureties, 
conditioned,  that  if  debts  against  the  deceased  duly  api)ear.  and 
there  are  not  other  assets  to  pay  the  same,  and  no  other  assets 
sufficient  to  pay  other  legacies,  then  the  legatet»s  will  refund  the 
legacy  so  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other 
legatees,  as  may  be  necessary  for  the  payment  of  such  debts, 
and  the  proportional  parts  of  such  other  legacies,  if  there  be 
any.  and  the  costs  and  charges  incurred  by  reason  of  the  pay- 
ment to  such  U»gatee,  and  that  if  the  will,  under  which  such 
legacy  is  paid,  be  denied  probate  on  appeal  or  otherwise  that 
such  legatee  will  refnnd  the  whole  of  such  legacy,  with  interest, 
to  the  executor  or  administrator  entitled  thereto. 

Former  f  2721,  an  ainendtHi  by  I..  ISO.*?,  oh.  O.MO,  oniMmletl  nnd  remiral>ered 
by  I..    1914,   vh.  443,  In  effert  Se|>t.   1.    1914. 

Orliflnal  Soiirci*.--  luMcrtoil  by  the  ante  ltd  oieut  of  1S93  a»  a  8ub»titute  for 
B.  S.,  pt.  2,  ch.  6,  tit.  3,  §§  43-45. 
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I  aOSO.  rAm*c1,  1B1-41  Petition  to  compel  itayment  of 
l«»Hra<*>'  or  delivery  of  proi»erty»  etc.,  hy  u.  teMtaiueutAry 
troMt^e. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the 
payment  of  money,  or  the  delivery  of  personal  property,  by  a 
testanjentary  trusttM?,  he  may  present  to  the  surrogate's  court  a 
petition,  Hetting  forth  the  facts  which  entitle  hiui  to  the  pay- 
ment or  (lelivory,  and  pniyinx  for  n  dtH»i'»»e,  directing  payment 
or  delivery  aoeordlugly;  and  tliat  the  testamentary  trustee  and 
all  other  persons  whose  rights  or  interests  would  he  affertod  by 
the  (h'eree  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  If  the  petitioner  is  so  entitl(»<l,  only  upon  the 
hap))eninK  of  a  conlingency,  or  after  the  (»xpirntion  of  a  certain 
lime,  he  must  show  In  his  [»etit5on,  that  his  right  to  the  money 
or  other  proi>erty    has   become   abKolute. 

Former    f    2.S04,    fLmendid   unU    rcniuiahered   liy   h.    IDU,    ch,   443,    in   efTect 
Orlj^inal  Source. —  New. 

S  2000.  |Ain*<]y  1014.J  Id.;  proceed 3 n|jpii  upon  return  of 
citation. 

I'pon  the  return  of  a  citation.,  if  sued  as  preHcribed  in  the  last 
section,  the  surrogate  must  hear  tlio  ullegatioUM  and  piHiof^i  of 
the  parties,  and  must  unike  such  a  decree  in  the  preuiises.  us 
justice  requires.  In  a  proper  case,  the  decree  nmy  require  the 
testamentary  trustee,  wiio  is  unable  to  deliver  personal  property 
to   which    the  petitioner  is  entitletl,  to  pay   the  value  thereof. 

Former  S  'iSO.',  nineiidid  and  ri'iuimherid  l)V  L.  11)14,  rli  44ri.  in  i-lTect 
Sept.     1,    lin4. 

Original  tlourr».->-  New. 

S  2mn,  [.%m*d,  1H0:t,  1014.1  Decree  for  advance  payment 
of  leffKcy,   et    cetera,  oii   g-ivlny   Mecurity. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  sat- 
isfaction of  any  testamentary  provision,  or  distributive  shans 
is  in  actual  need  of  the  same  or  of  some  part  thereof  for  his 
support  or  educaticm.  he  may  present  to  the  Hurrogate'a  court 
his  petition  sotting  forth  the  facts,  and  thereui>on.  in  the  dis- 
cretion of  the  surrogate,  a  citation  may  issue  to  the  executor, 
administrator  or  testamentary  trustee  to  show  cause  why  tinf 
prayer  of  the  i)etition  should  not  l)e  granted.  If  it  appears  on 
the  return  of  the  citation,  that  the  amount  of  money  ami  the 
value  of  the  other  property  iu  the  hands  of  tlio  respnndeni  ap* 
plicable  to  the  payment  of  dobts,  legacies  and  expenses.  exctedB, 
l)y  at  least  one-third  the  amount  of  all  known  debts  and  claims 
against  the  estate,  of  all  legacies  which  are  entitled  to  priority 
over  tiie  pt'titioner's  claim,  and  of  all  legaoie*  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of 
any  testamentary  provision  or  distributive  share,  or  some  part 
thereof,  is  necessary  ft>r  the  support  or  education  of  the  peti- 
tioner, whether  adult  or  infant,  or  of  his  family,  thfl  surrogate 
may.  in  his  discretion,  make  a  decree  directing  payment  or  satin- 
fMi'tion  accordingly,  on  the  filing  of  a  l)ond,  as  provided  in  section 
2<)H8  of  this  title. 

riinutT  I  272:^  us  nniendt'd  by  L.  IstK*^,  oh.  G>s6,  gmeudcd  and  renumbered 
by   L.  1!M4,   <-li.   44.'i.  In  «'iT»Mt  H«'pt.   1.   l'.»14. 

Orij^liuil   Sdiirrn.- -  FornuTly    §   2711»,   whldi   wa»  derived   from   K.   »S.,   ut.  2, 

ch.  a.  til.  :{,  |§  s2.  Ki. 
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8  2«>fKS.    (Added,  li>14.]     Parmeut  of  expvuMes  Incurred  by  * 
repreuentatlve. 

Au  executor,  ndministrntor,  gnardlan  or  tOMtameiitary  tnwtee 
niny  pay  from  the  fiindM  or  eKtat<*  in  h\»  bauds,  f  1*0111  time  to 
titno,  uft  Mhnll  bi*  iicHTssiary,  his  lefciil  and  proper  expenseM  of 
Hdiiiiuistrntion  iiOresHArily  incurred  by  bim.  including  tho  rc^a* 
Konnble  expense  of  obtnininK  and  continuing  his  bond  and  thq 
reasonable  eonnsel  fci's  necessarily  iiieurreil  in  the  administration 
of  the  eatate.  8uf'h  oxpenKeM  uud  dir<bnr»<enientH  shall  be  net 
forth  in  hiK  account  when  liled,  and  settled  by  the  »urrogate. 

Added  by  L.    1914,   ch.  443,   in  effort  Sept.   1,   1D14. 

%  2H»a.    [Added,   1014.]      Power  and   duty  of  executor   be- 
fore   probate. 

An  executor  named  In  a  will  lias  no  power  to  dispose  of  any 
part  of  the  estate  t)f  tlie  teslatcn*  before  letters  testamentary 
are  >n*an(ed,  except  t«i  pay  funerjil  ehar^eH,  nor  to  interfere  with 
stich  estate  in  any  manner  further  than  is  nocessary  for  its 
preservation. 

Added  by   L.    1914,   ch.   443.    In  eff«'ct  Sept.   1,   1014. 

i  2004.  [Added,  1014.1  i*o\\er  to  nell.  mortiniHre  or  leaite 
rcttl  estate  nitty  be  execnted  by  qualify ln|r  executor*. 

Where  any  power  to  Hell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  is  jriven  to  executors  as  such,  or  as  trustees,  or 
as  executors  and  trustee.',  and  auy  of  such  persoun  named  as 
(•xecutors  shall  nejflect  to  qualify,  then  all  sales,  mortpajpes  and 
leases  under  said  power  made  by  the  executors  who  shall  qualify 
shall  he  equally  valid  as  if  the  otlier  executors  or  trustees  liad 
joined  In  stieh  sale. 

Added  by  L.    1914,  ch.  443,   In  effect  Sept.   1,  1914. 

S  2605.  [Added,  1011.]  AdnilnlMtrntorn  with  the  will  an- 
nexed;  rlKhimy  powerM  and  d titles. 

Where  letters  of  administration  with  the  will  annexed  are 
eranted,  tlie  will  of  tlie  deceased  shall  be  ol)served  and  per- 
formed; and  the  administrators  with  such  will  have  the  rijshts 
and  powers,  and  are  sul^ject  to  the  same  duties,  as  if  they  had 
lieen  named  as  executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  eslate  is  given 
by  a  AviU  to  au  executor  or  trustee,  an  administrator  witli  the 
will  annexed  or  a  successor  trustee  may  execute  Huch  power  in 
any  case  where  the  original  executor  or  trustee  could  execute  the 
same,  unless  contrary  to  the  express  provisions  of  the  will. 

Added  by  L.    1914,   ch.   443,   In  effect  Sept.   1,   1014. 

%  2000.  [Added,  1014.]  Power  to  mell,  mortnrnflre  or  leane 
real  entate  may  be  exeented  by  «ina1tfylnir  tru»tee«  or  muc- 
ceMors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  are*  given  to  trustees,  and  any  of  such  persons 
named  a«  trustees  shall  neglect  to  <iualify,  then  all  sales,  mort- 
gages and  leases  under  said  power  made  i»y  the  tru.stee  (»r  trwatees 

*  So  lit  origiuul. 
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who  shall  qualify  shall  he  equally  valid  $is  if  the  other  trustees 
hud  joined  in  8uch  sale.  AVliere  a  successor  trustee  has  been 
appointed  by  the  court,  or  is  uuuiod  iu  a  will,  he  shall  have  the 
same  power  us  to  such  real  estate  as  the  trustee  or  trustees  had 
who  were  named  in  the  will,  unless  the  exercise  of  such  power 
would  be  contrary  to  the  express  provision  of  the  will. 

Added  by  L.   1011,  eh.  443,   In  effect  Sept.   1,   1014. 

§  2m»7.  [Added,  1014.]  Conveynnee  of  renl  property  by 
oxeeator  or  itdininliif rator  to  holder  of  contract  of  sale 
made    by   a    decedent. 

Where  a  decedent  dies  seized  of  lands  after  he  has  made  a 
contract  for  the  conveyance  thereof,  his  executor  or  adnnnistrator 
may  make  a  deed  reciting  said  contract  and  conveying  the  said 
lands.  'I'he  executor  or  administrator,  or  the  veu<lee,  his  heirs 
or  assigns,  may  file  a  petition  praying  for  the  conHrniation  of  the 
act  of  the  executor  or  administrator  in  (h»livering  the  deed,  or 
for  a  d(K*ree  that  the  same  be  made  and  delivered  or  the  executor 
or  administrator  may  pray  for  the  like  relief  iu  a  petition  for 
the  judicial  settlement  of  his  account.  In  either  case,  a  citation 
shall  issue  to  all  persons  interested,  and  the  court  shall  make 
such  decree  as  justice  requires.  A  deed  delivered  pursuant  to 
this  section,  upon  its  contirmatiou  by  such  decree,  shall  be 
effectual  to  convey  all  the  right,  title  and  interest  in  the  said 
lauds  which  the  decedent  had  at  his  death. 

Added  by  L.   1014,  eh.  443,  in  effect  Sept.   1.  1014. 

§  20t>8.  |Ain*d,  11114. ]  Snrrofirate  niny  direct  as  to  ens- 
tody,  ^vliere  co-executors,  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees,  or  guardians  of  the  proi>- 
erty  disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  comniitted  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  cither 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate, 
and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring 
them  to  show  caus(».  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surrogate 
may.  iu  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  pl«<-e,  in  the  joint 
custody  of  the  executors,  administrators,  guardians,  or  testa- 
mentary trustees,  as  the  case  requires,  or  subject  to  their  joint 
order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified 
safe  bank  or  trust  company,  to  their  joint  credit,  and  to  be  drawn 
out  upon  their  joint  order. 

Former   |    2(J02.    amended    and    renumbered   by   L.    1014,    eh.    443.    In    effect 
Sept.    1,    1014. 
Original  Source. —  New. 

S  HHWK  \Ani*a,  IKSa,  ItMW,  im>0,  t»14.]  Money  paid  Into 
conrt   and  securities  takea;  how  disposed  of. 

Where  a  statute  n^quires  the  payment  of  money  into,  or  the 
dc|)(>sit  of  a  security  with  ih<'  surrogate's  lourt.  or  the  deiMisit  of 
a  security  for  the*  payment  (jf  nmticy  with  tl»#»  snrro«rat»».  tb.* 
sjiPie  must  he  paid  to  "or  dcp(»sittM!  w'l'Ai  the  county  treasurer  of 
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the  cuuuty  or  to  the  chamberlain  of  a  city^  to  the  credit  of  the 
beDetifiary,  or  of  the  estate,  or  of  the  special  proceediuK;  unless 
the  statute  coutaius  special  directious  for  auother  disposition 
thereof.  Each  security  so  deposited  with  the  county  treasurer 
or  chamberlain  must  be  held  and  disposed  of  by  him,  subject  to 
the  direction  of  the  surrogate's  court;  except  that  he  must,  unless 
otherwise  so  directed,  collect  the  principal  and  interest  secured 
thereby.  All  money  collected  by  or  paid  to  the  county  treasurer, 
or  chamberlain  as  prescribed  by  this  section,  must  i»e  held,  man- 
aged, invested  and  disposed  of  by  him,  in  like  manner  as  money 
paid  uito  the  supreme  court  in  an  actioiv  pending^  therein.  I'he 
regulations  contained  in  the  general  rules  of  practice  as  specitied 
in  snlxliTlHion  8  of  section  4  of  the  State  Finance  Law,  and  the 
provisions  of  title  third,  of  chapter  eighth  of  this  act,  apply  to 
money  paid  to  and  securities  deposited  with  the  county  treas- 
urer, or  chamberlain  as  prescribed  in  this  section:  except  that 
the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
resi>ect  to  a  security,  in  which  any  of  the  money  has  t^een  in- 
vested, or  upon  which  it  has  l)een  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  747  of  this  act. 

Former  |  25.'17,  M  am*>ndefl  by  L.  1888.  ch.  830;  L,  1908,  ch.  183,  and 
Ij.  1909.  cliH.  3,  240,  amcDdcd  and  renumbered  by  L.  1014,  ch.  443,  iu  effect 
S4>pt.    1.    1914. 

Original  Source. —  Mew. 

I  270C>.  (Added,  1014.]  Deposit  of  aecvrities  may  be 
ordered  on  revocation  of  letter*. 

,  When,  upon  the  revocation  of  the  letters  of  an  executor,  ad- 
niiuistrator  or  guardian,  or  the  removal  of  a  testamentary  trustee, 
H  decree  shall  be  made  in  which  such  executor,  administrator, 
guardian  or  testamentary  trustee  is  personally  charged  with  or 
directed  to  ijay  a  sum  of  money  upon  a  finding  that  he  has  made 
nn  tmlawful  investment  or  disposition  of  the  estate  or  fund  in  his 
hands,  and  the  security  or  other  instrument  by  which  such  in- 
vestment or  disposition  is  evidenced,  or  the  property  in  the  pur- 
chase of  which  such  investment  or  disposition  ha:^  bec^u  made, 
shall  not  be  a  part  of  the  assets  which  his  succeswor  may  be 
legally  required  to  receive,  the  decree  shall  direct  that  such 
security  or  other  instrument  or  such  property,  if  practicably 
capable  of  delivery  under  such  direction,  be  forthwith  deposited 
with  a  safe  deposit  companj',  authorized  by  law  to  do  business 
as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  the 
same  except  upon  the  order  of  the  surrogate. 

Added  by  L.  1014,  cb.  443,  In  effect  Sept.  1,  1014. 
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ARTICLE  THIRD. 

Applying  rents  and  the  proeeeds  of  mortgage,  tcajfc  or  sale  of  real 
estate  to  the  payment  of  debts,  funeral  and  administration  cx- 
penseSf  and  charges  upon  real  estate;  sale  for  distribution  and 
conveyance  in  confirmation  of  title. 

S«c.    2701.  WhoD   rentu  of  real  Mtate  may  be  applied  in   the  same  manner 
au   pr«>ce(><l«    of   mortsagt*.    li?aso   or   ttale. 
27(l2.  What    property   mibject    to   (llKi><»sitlon   for    the   tmyment  of  debt»i 

funeral  and  admlnlMtratlon  expeiispH. 
27(KJ.  For  what  puriKwen  n^l  property  la  HObJect  to  <11.siiopltlon. 

2704.  8ale  to  !>e   wfownl   If  bond  be  jflren. 

2705.  When  ami  how  tts\\  pro(iorty  may  he  mortgaged,  l4>iMed  or  noM. 
2700.  TrlAl    and    detenninatlgfi    of    claims    and    expcnaoa;    atatiite    of 

limitation^. 

2707.  Order  to  mortfrp.go,   lea>*e  or  Kell. 

2708.  Duty  of  executor  or  adminlHttatot  to  exMutO  order  after  flllns 

Ixmd. 
27(»0.  Order  to  l>e  exeonted  and  rei»ort  made. 

2710.  Kxi-eutl'm    of   order   not  aflre<"ted   by   death,    et   eetera. 

2711.  F:xeeiit:..n  of  the  order;  deeree  of  Judicial  settlement;   conveyance 

to  heirs.  , 

2712.  Allowanee   on   bid   to  enklltor  pill^*haahlt, 

2713.  Prt»vlHion    for    payment    of    undetermined    claims    and    debts    not 

yi't   due. 

2714.  When  conreyince  not  to  afreet  iturchaser  or  mortifairee  from  heir. 

ct   cetera. 
2713.  Effi'et  of  conveyance  of  decetlent'H  Intereiit  under  coqtract. 
2716.   rre«umptJon    where    recordH    have    be<m    rcmove<1. 
271 T.   niRlit  of   life   tenant   to  be  considered    in   sale. 
2718.  Restitution   from   assets   subsequently   diKCuvercd. 

S  2701.   [Addetly  19140     Wlien  retitM  of  re>al  provtirir  may 
be  received  by  the  executor  or  adminlatrator. 

An  oxocutor  or  administrator  may  present  a  petition  to  the 
suno^'ntc's  court  praying  for  leave*  to  enter  into  posaessiou  of 
real  property  left  By  his  decedent  and  to  manage  ajad  control  the 
saine  niul  ficoive  the  rents  thereof.  If  from  such  petition  it 
shall  appear  that  a  mortgage,  lease  or  sale  of  such  real  property 
will  be  necessary  unless  the  purposes  specified  in  section  2703 
of  this  title  be  otherwise  fulfilled,  a  citation  shall  issuo  to  all 
known  persons  within  the  state  of  New  York  who  haye  the  le^^al 
title  to  such  real  estate  by  descent  or  devise  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
return  of  the  citatiou  the  surrogate  may,  in  his  discretion,  grant 
the  prayer  of  such  petition  upon  such  terms  and  conditions  as 
justice  shall  require.  The  net  rents  so  collected  shall  be  held 
by  the  executor  or  administrator  and  be  brought  into  court 
upon  the  judicial  settlement  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711 
of  this  title  for  the  disposition  of*  proceeds  of  mortgage,  lease 
or  sale  of  real  estate. 

Added  by  L.    19H,  ch.  443,   in  effect  Sept.   1,   1014. 
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I  2T0Se.  ;Aaaed«  1914.]  Heal  property  viabl^ot  to  dlnvoail- 
tlon  for  the  NatUfactlon  ot  vlitLrenu  mgtiXuHt  the  name  auil 
for   dlMtrlbutlon. 

The  real  property,  or  interest  in  real  property,  of  which  a 
decedent  died  seized,  may  be  disposed  of  aii  prencribed  in  this 
title;  except  where  it  is  exempted  from  levy  and  sale  by  virtue 
of  an  execution  as  prescribed  in  title  second  of  chaptpr  thirteen 
of  this  act,  or  where  it  can  be  disposed  of  under  a  valid  power 
eontnined  in  a  will  for  the  pappose  for  which  the  game  mi^ht  be 
disposed  of  under  this  title. 

But  no  such  property,  or  interest  In  property,  shall  be  mort- 
^ngred.  leased  or  sold  under  a  decree  In  »urro>jat<'*s  court  to 
Hntlnfy  nny  claim,  debt,  or  demand,  unless  a  proceeding  for  a 
judicial  settlement,  or  to  compel  a  settlement,  of  th^»  nccmiuts 
of  nn'  executor  or  administrntor  shnll  have  been  commenced 
within  eighteen  montlia  from  the  date  when  letters  first  Issued  to 
an  executor  or  administrator. 

AUded  hy  L.    1014,  cb.  443.   in  effect  Sept.   1,   1914. 

I  2703,  f.idcled,  1914.]  Far  what  pnrpones  real  propertF 
l9  RUhJ^ct  to  dlMpc»iiitton. 

The  real  property  specified  in  eection  2702  of  thig  title  may  be 
mortgaged,  leased  or  sold  for  any  or  all  of  the  following  pur- 
poses: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including 
judgment  or  other  liens,  excepting  mortgage  liens,  existing 
t>ier«v>n  at  the  time  of  his  death. 

2.  For  the  paymenr  of  his  funeral  expenses.  Including  therein 
snitablo  church  or  other  services,  a  burial  lot  and  a  headstone 
erected  thereon. 

H.  For  the  payment  o€  the  reasonable  expenses  of  administra- 
tion as  ellowfil  by  the  surrogite. 

4.  For  the  "Ijayment  of  any  transfer  tax  assessed  upon  the 
transfer  of  such  property. 

5,  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  pin'pose  of 

any  of  the  foregoing  payments,  if  there  be  personal  property 
applicable  to  the  full  payment  and  discharge  thereof. 

Huch  real  property  nmy  also  be  sold! 

G.  For  the  payment  and  distribution  of  their  respective  shares 
to  the  parties  entitled  thereto,  where  any  or  all  of  said  parties 
are  infants,  proven  or  adjndged  Incompetents,  absentees,  or 
l>ersons  unknown,  whenever  in  his  discretion  the  surrogate  may 
so  direi't. 

Addert  by  L.   1914,  cb.  443,   In  effort  Sopt.   1,   19H. 

§  flTa4.  rAm*d,  lAAfS,  1K04,  IfKVt.  1014.]  Sale  to  be  refnned 
if  bond  be  arlven. 

An  order  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons 
iDteraatml  in  the  estate  or  property  execute  and  file  In  the  surro- 
gate's office  a  bond  in  such  sum  and  with  such  sureties  as  the 
surrogate  directs  and  apprcjves.  conditirmed  t«»  pay  all  the  charges 
against  the  same  proved  and  allowed  so  far  as  the  goods,  chattels, 
rights  and  credits  of  the  deceased  are  insnfFieient  therefor,  within 
such  time  as  the  surrogate  may  direct.     Except  that  in  a  proper 
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case  the  real  estate  may  be  sold  for  the  purpose  of  distribution 
of  the  proceeds  iis  provided  iu  Hubdivision  six  of  section  2703, 
notwithstanding  the  giving  of  such  bond. 

Former  |  27«3.  an  aiDi>ni1(Hl  by  L.  188R,  ch.  213;  L.  1894,  oh.  7^5.  and 
L.  1904.  ch.  750.  amen<l<Hl  and  renwmbored  hjr  L.  1»14.  ch.  443,  in  effect 
8ept.    1.   1U14. 

Original  Source. —  New. 

I  2705.  [Added,  lft14.1  'When  and  how  renl  property  nay 
be  mortic^nired,  leaned  or  nold. 

Upon  a  judicial  settlement  of  the  arrounta  of  an  executor  or 
administrator,  any  pai*ty  to  the  proceeding  may  allege  and  show 
by  pn»of  that  the  personal  property  left  by  the  decedent  is  insufll- 
c'ient  for  the  pajtnent  of  the  just  demands  and  charges  agaiuitt 
the  siinie;  or  that  the  circumstances  are  such  that  the  court  has 
jurisdiction  to  order  the  mortgage,  lease  or  sale  of  the  real  prop- 
erty left  by  the  deceased  for  any  of  the  reasons  8pecifie<l  in  sec- 
tion 2708.  The  petition  and  account  filed  in  the  proceedins  shall 
be  sufficient  proof  of  the  facts  therein  stated  unless  nn  Issue 
is  raised  as  to  any  of  such  statements.  If  any  person  interestetl 
in  such  real  estate,  or  In  any  question  raised  with  reference  to  the 
m<»rtgnge,  lease  or  sale  thereof,  is  not  a  party  to  such  judicial 
settlement,  the  surrogate,  before  proceeding  fiirther  shall  cause 
such  person  to  be  brought  in  by  supplemental  citation. 

Added  bj-  L.   1914,  ch.  443,   in  effect  Sept.   1,   1014. 

fi  2700.  r.^dded.  1014.1  Trinl  and  determination  of  clalma 
and    expeniieN;    statnte    of    limKatlonii. 

If  any  claim,  demand,  charge,  or  expense  set  forth  in  the 
account  or  presented  on  the  judicial  settlement  is  objected  to  by 
any  party  to  the  proceeding  whose  interest  will  be  affecteil  by  its 
allowance  or  disallowance,  such  claim,  demand,  charge  or  exiiense 
shall  be  determined,  notwithstanding  Its  admission  or  allowance 
by  the  executor  or  administrator.  Where  a  defense  arises  under 
the  statute  of  limitations  as  to  a  claim  so  admitted  or  allowed  the 
said  claim  shall  be  deemed  to  be  rejected  by  the  executor  or 
administrator  at  the  time  of  such  objection,  and  the  time  tietween 
the  presentation  of  the  claim,  or  the  commencement  of  an  action 
where  the  claim  was  not  presented,  and  the  time  of  such  objec- 
tion shall  not  be  a  part  of  the  time  limited  in  this  act  for  com- 
mencing an  action  thereon. 

A  judgment  recovered  against  the  executor  or  administrator 
upon  a  claim  against  decedent  shall  be  prima  facie  evidence  and 
proof  of  th(»  claim  against  thp  real  property  of  decedent,  and  the 
l)urden  of  disproving  sueh  judgment  or  of  proving  that  the  claim 
upon  which  it  was  rend<*red  is  invalid,  or  that  thn  judgment  was 
obtained  by  collusion,  shall  be  upon  the  party  disputing  or  object- 
ing to  the  same. 

Added  by  L.    1914.  ch.  443.    In  effect  Sept.   1,   1914. 

g  2707.  |Am*d.  lfM>4,  Ifill,  1014.]  Order  to  niortaraflre» 
leane   or   nell. 

If  it  shall  appear  that  it  is  n  proper  case  for  the  disposition 
of  the  deeedent's  real  estate,  as  provided  in  this  title,  on  acconnt 
of  deficiency  of  i^erscuial  estate,  the  surrogate  shall  make  an 
order  reciting  the  determination  made,  the  amount  and  general 
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nature  of  the  variouu  claiuiH  and  deiuands  wUivh  bavv  boeii 
admitted  or  pruved,  a  descriptiou  of  the  jproyerty  to  bo  di»pui»ed 
of,  aud  directiug  the  e:Kecutor  or  admmistrator  to  mortgage, 
lease  or  sell  tlie  whole  or  such  part  of  the  real  property  or 
interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  more  distinct  parcels  of  which  the 
decedent  died  seized  has  been  devised  by  him  or  sold  by  his 
heirs  the  decree  must  provide  that  the  several  distinct  parcels  be 
sold  in  the  following  order: 

1.  Property  which  descended  to  tlie  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
Where  an  order  is  made  directing  the  sale  of  the  property*  or 

interest,  for  distribution  only,  the  order  shall  tix  and  determine 
the  rights  and  interests  of  the  respective  parties  therein,  aud  if 
a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is 
made  a  party  as  a  person  unknown,  the  court  must'  provide  for 
the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  were 
known  and  liad  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judg- 
ment of  another  court,  which  directs  said  proceeds  to  be  paid 
into  the  surrogate's  court  subject  to  its  order,  may  be  directed 
by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or 
administrator  to  be  brought  jnto  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made 
thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surro- 
frate  shall  adjourn  the  judicial  settlement  to  await  the  proceed- 
ings taken   under  the  order. 

Former  |  27ri7,  oh  ameiidiMl  by  I..  1004,  oh.  TfiO,  and  li.  1911.  ch.  435, 
amciidcd  and  rpinimberwl  by  I^.   1914,  ch.  443,  In  etfi^ct  Sept.   1,   l»14. 

OriKinal  Source. —  Superseded  by  amendment  of  10O4.  Fortnorly  part  of 
IS  27(H>~2703. 

§  2708.  [Am*d,  18A4,  lfM>4,  1914.]  DntT  of  executor  or  ad- 
nalnistvatov  to  execute  order  after  flllnor  bond. 

Before  proceeding  to  execute  the  order  directing  that  property 
be  mortgaged,  leased  or  sold  the  executor  or  administrator  must 
first  execute  and  file  with  the  surrogate  his  bond,  with  two  or 
more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  by 
tlie  surrogate,  conditioned  for  the  faithful  ijerforniance  of  the 
duties  imposed  upon  the  principal  by  the  order  aud  for  the 
accountiug  by  the  principal  for  all  moneys  received  by  him 
whenever  he  is  required  so  to  do  by  a  court  of  competent  juris- 
diction; unless  the  order  directs  that  the  proceeds  of  sale  or 
mortgage  be  paid  by  the  purchaser  or  mortgagee  to  a  bank  or 
trust  company  to  the  credit  of  the  executor  or  administrator, 
subject  to  the  further  order  of  the  court. 

Former  {  275S,  q.s  ara^'ndcd  l).v  L.  isn4.  oh,  7J?R.  and  L.  1004.  ch.  ITtO. 
amended  and  r<»numb«'r<»d  by  Jj.   1014.  oh.  «I43.  Jn  t'fTi-ot  H«'pt.   1,   1»14. 

Orlfrinal  Bonrre. —  R.  S.,  pt.  2.  cb.  0.  tit.  4,  «  i:i.  All  of  thiit  HiK-tlon  wna 
cbanKt'd  by  tbo  amvudrnt^nt  of  nH>4.  Formerly  rontulutHl,  In  puit,  in  it  27U3, 
2706. 
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S  2700.  [Added,  1014.]  Order  to  be  executed  and  report 
made. 

The  executor  or  administrator  shall  thereupon  execute  the 
order,  subject  to  the  approval  of  the  court,  aud  make  a  report  of 
his  proceedings  thereunder.  The  surrogate  may  confirm  or  reject 
the  mortgage,  lease  or  sale,  extend  the  order  to  other  parcels,  or 
require  a  re-execution  of  the  order  upon  such  teruu  and  on  such 
conditions  as  he  may  direct,  and  he  may  relieve  a  purchaser  from 
his  purchase  in  a  case  where  he  might  he  so  relieved  in  the 
supreme  court,  on  such  terms  as  justice  shall  require. 

Added  by  L.   1914,  ch.  443.   In.(>ffect  Sept.   1.   1914. 

S  2710.  rAin*d,  IKSn,  1}N>4,  1014.  |  Rxeontlon  of  order  not 
nlfeeted  by   death,  et   cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  the  order,  of  all  the  executori  or  administrators 
does  not  suspend  or  affect  the  execution  thereof;  but  the  succes- 
sor of  the  person  who  has  died,  bwn  removed,  or  become  dis- 
qualified, must  proceed  to  complete  ail  unfinislunl  matters,  as 
his  predecessors  might  have  completed  the  same;  and  he  must 
give  such  security  for  the  due  performance  of  his  duties  aR  the 
surrogate  prescribes. 

Former  |  2760,  ns  amended  by  L.  18Sr>,  rh.  21 3.  and  L.  19W.  ch.  7S0. 
amt>ndetl  nnd  rcnunil»ere4l  bj*   L.   1914,   oh.  44,'{.   In  efTi^ct  Sept.   1,    1914. 

Original  Source. —  Tlie  aiiiendmcut  of  IJMM  Inserted  former  f  2770  for  tills 
f<ectiou»  wliicb  was  derlvtsl  from  L.  1850,  ob.  1G2. 

§  2711.  [Added,  1014.]  Kxeoution  of  the  order;  decree 
of  Judicial   settleuent)  conve>'auce  to   heir*. 

When  the  order  has  been  fully  executed,  the  executor  or 
administrator  shall  file,  on  or  before  the  adjourned  day  of  the 
judicial  settlement,  a  supplemental  account  setting  forth  his  pro- 
ceedings under  the  order,  the  amount  of  the  proceeds  of  the 
sale,  and  his  expenses  incurred  thereunder.  The  surrogate  shall 
thereu|M)n  continue  and  compicte  such  judicial  settlement  and 
ma  lie  such  a  disposition  of  the  funds  in  the  hands  of  the  executor 
or  administrator  as  justice  shall  require. 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease 
or  sell  the  reat  property  of  the  deceased  or  of  the  estate,  the 
parties  interested  may  prove  upon  any  such  judicial  settlement 
who  are  the  real  and  true  owners  of  any  property  devised  by 
said  will,  or  who  are  the  only  heirs-at-law  of  said  deceased  and 
entitled  to  succeed  to  his  real  estate,  and  thereupon  such  decree 
of  judicial  settlement  may  establish  the  rights  and  interests  of 
the  said  parties  and  direct  a  conveyance  to  them  by  such  executor 
or  administrator  according  to  their  respective  rights,  in  confirma- 
tion of  their  title  thereto. 

Added  by  L.    1914,  ch.  443.   In  effect  Sept.   1,   1014. 

f  2712.  [AmM,  1H04,  1004,  1014.]  Allowance  on  bid  to 
creditor   purchaainnr. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto,  a  creditor  of  the  de- 
cedent becomes  the  purchaser  of  any  of  the  decedent's  real  prop- 
erty, the  surrogate  may,  upon  his  aT)plication,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  pur- 
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chai$f  price;  and  such  purchaser  shall  only  be  required  to  pay 
the  l)Hlaiice  at  the  time  of  the  sale.  But,  in  case  the  proceeds 
of  the  decedent's  real  property  shall  be  insufficient  to  satisfy 
the  cost  aud  expenses  of  administration  and  the  debts  and 
funeral  expenses  of  the  decedent,  the  purchasing  creditor  shall 
be  allowed  and  credited,  upon  the  judicial  settlement  of  the 
accounts  of  the  executor  or  administrator,  only  the  amount  he 
may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  differ€»nce  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount 
required  under  the  provisions  of  this  section. 

Former   I   2764.   «h   mnendetl   by    L.    1WJ4,   vh.    735.   and   L.    1904,   ch.    750, 
amended  and   renumbere*!  by  L.    1914.   ch.    143,   in  effect  Sept.   1,   1914. 
Orlgiual  Source. —  New.     Kntirely  cbang(>d  by  amendment  of  1904. 

« 

I  271 S.  [Added,  1fn4.]  Provision  for  pay-ment  of  onde« 
termlned  claim*  nnd  debtn  not  yet  due. 

If  any  claim  remains  undetermined  at  the  making;  of  the  decree, 
or  any  debt  is  not  yet  due  and  the  party  holding  the  same  does 
not  consent  to  its  present  payment,  the  decree  shall  direct  that 
siifllcient  funds  be  retained  by  the  executor  or  administrator  to 
meet  any  such  claim  or  demand  when  determined,  or  when  pay- 
able, and  provide  for  the  distribution  of  any  surplus  of'  the 
amount  so  retained. 

Added  by  L.   1914,  cfa.  443.  In  effect  Sept.   1,  1914. 

§  2714.  f'^ ""*<!•  1^^4.7  When  conveyance  not  to  affect 
pvrchaaier   or   uiortvavee    from   helr^   etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title, 
does  not  affect,  in  any  way,  the  title  of  a  purchaser  or  mort- 
Kagce,  in  good  faith  and  for  value,  from  an  heir  or  devisee  of  the 
decedent,  unletss  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  decedent,  were  granted,  by  a  surro- 
gate's court  having  jurisdiction  to  grant  them,  upon  b.  petition 
therefor,  presented  within  two  years  after  his  death. 

Former  S  2777,  amended  and  renumbered  by  L.  1014,  cb.  443,  So  effect 
Sept.   1,   1014. 

Original  Source.— L.   1S«9,  eb.  845,   f  1,  as  amended  by  L.  1873,  ch.  211. 

I  2716.  rAm*d,  1914.]  Effect  of  conveyance  of  dece- 
dent's latereiit   nnder  contract. 

A  conveyance  of  the  decedent's  interest  In  all  the  real  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assignment  of  the  contract  to  the  purchaser:  and 
rests  in  him.  his  heirs  and  assigns,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
decedent's  interest  in  the  real  property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  n  contract,  transfers  to  the  pur- 
chaser all  the  de<^d«»nt's  right,  title  and  interest  in  and  to  the 
part   so  sold;  and  all  rights,   which   would  be  acquired  thereto, 
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by  the  executor  or  adminiKtrator,  or  by.  any  periion  euUtleti,  at 
the  time  of  the  sale,  to  the  iuterent  of  the  deeedeat  therein,  by 
perfe<:tiiiK  the  title  to  the  property  contracted  for.  pursuant  to 
the  contract.  Upon  fully  complying  with  the  contract,  the  pur- 
chaser has  the  name  rit^ht  to  enforce  performance  thereof,  with 
respect  to  the  part  conveyed  to  him;  and  the  executor  or  admin- 
i.strator.  or  his  asBiguee,  ha«  the  same  right  to  enforce  perform- 
ance, with  respect  to  the  residue,  as  the  decedent  would  have 
had,  if  he  were  living.  *Any  title  acquired  by  the  executor  or 
administrator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the 
decedent's  interest;  subject  to  the  dower  of  the  widow,  if  any. 

Former  H  2782  and  2783.  amended  and  renumberod  by  L.  1014,  ch.  443. 
in  en  ret  Sept.    1.    191-J. 

Original  Source  of  f  '27Si.—  R.  S.,  pt.  2,  ch.  (i,  tit.  4,  f  GO.  Section  27s3 
was  derived   from   It.   S.,    pt.   2,  ch.  6,   tit.  4,   ||  74,  75. 

§  2716.  [Allied,  1014.]  PreMnmptlon  trlhere  records  have 
been    removed. 

Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter  removed  from  one  place  to  another,  in 
either  the  same  or  another  county  or  the  records  of  such  procet^d- 
ing  have  been  lost  or  destroyed  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceed- 
ing must  be  presumed,  and  can  be  disproved  only  by  affirmative 
record   evidence   to   the   contrary. 

Former  §  2785,  amended  and  renumbered  by  L.  1814.  cb.  443,  in  effect 
Sept.    1,    1014. 

Original  Source.— L.  1850,  ch.  82,  $§  1-3;  L.  1860,  ch.  200;  L.  1S72,  ch, 
92;   L.   1S78,    ch.    129. 

§  2717.  [Am*d,  10O4,  1005,  1014.]  Ri«ht  of  life  tenant 
to  be  conflidered  In  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate 
right  of  dower,  or  where  any  party  to  the  proceeding  has  a 
tenancy  by  curtesy,  or  an  estate  for  life  or  for  years  in  the  real 
estate  directed  to  be  sold,  the  court  must  determine  whether 
the  interests  of  all  the  parties  will  be  better  protected,  or  a 
more  advantageous  sale  can  be  made  of  such  real  estate  by 
including  the  sale  of  such  right  or  interest;  and  if  the  court  shall 
so  determine  there  may  be  included  in  the  order  a  direction  that 
such  right  or  interest  be  sold;  and  the  purchaser,  his  heirs  and 
aRsigns,  shall  hold  the  pn^perty  free  and  discharged  from  any 
claim  by  virtue  of  that  right.  The  regulations  and  provissions 
of  article  two,  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower,  curtesy 
and  estates  for  life,  or  for  years  in  actions  for  the  partition  of 
real  estate,  so  far  as  the  same  may  be  applicable,  shall  ^govern 
and  control  the  disposition  of  moneys  realized  on  such  sale 
which  shall  belong  to  the  owner  of  sfiid  right  of  dower,  or 
tenant  for  life,  or  for  years. 

Former  |  2800,  nw  nix^nlwl  hy  I..  IftOl.  oh.  750,  nnd  Inwortnl  hr 
L.    V.HL'j.    <'li.    4;i0,    tiiueuded  .'iiul    ruuiniliered    hy   l*.    1914,   oh.    443,    In   eff«?et 

Sept.    1,    lUU, 
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« 

f  2718.    [Am'd,  18fM,  IfNMl,  1014.]     Reatltatlom  from  a«seta 
■abflieq,aently  dlacovered. 

Where  a  decree  has  been  made  for  the  ap{)Iicatioii  of  the 
pioceedB  of  real  property  as  prescribed  in  this  title,  and  aKsets, 
which  should  have  been  applied  thereto,  are  afterward  dis- 
covered; or,  for  any  other  reason,  money  or  other  personal  prop- 
erty of  the  decedent,  which  RhouM  have  been  applied  thereto, 
afterward  comes  to  the  hands  of  the  executor,  administrator, 
leKatce  or  next  of  kin,  the  heir,  devigee,  or  other  person 
agirrieved  may  maintain  an  action  to  procure  reimbursement 
therefrom. 

Former  |  2801,  m  anended  by  L.   ISfM,   ch.   78S,  and   L.   1904.  eh.  750, 
ami'ndt'd  auU  r<>iiuiubert>d  by  L.   1U14,   cb.  443,   Ui  eilect  Supt:.   1,   1U14. 
Original  Source. —  New. 
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TITLE   V. 

Accounting  and  Judicial  settlement;  effect  and  contents  of 
decree  on  judicial  settlement;  costs,  their  amount^  allowance 
and  payment;  fees  of  appraisers*  referees.  Jurors  and  wit- 
nesses; commissions  and  allowances;  appeals,  how  and  to 
wliat  court  taken;  undertaJdngs  and  stay  of  execution; 
p.'obate  of  heirship;  definitions  and  application  of  other 
sections. 

Article      I.  Ao(^)untiii|c  by  rooordlns  settlemi'nt  or  flling  account;  intennedhite, 
c<niipulM}ry     uud     voluntary    Judicial     itettlcmt^nt.       Decree     for 
(laytuent  and  diKtrlbutiou  and  delivery  of  rr(^iM>rty. 
II.  CoKtK  in  Mptvial   procoedingH,   when  and  how  payable;  security  for 
.  coHtM.      Coni|)eniiation   of   8p«M:iaI   ipiardlan,    feea   of   appraisers. 
refertH's.    Jiirun<    and    witneMH.      ComniiHslonH    and    compentsation 
of  osocutorH,  administrators,   guardians  and  testamentary   trua- 
te*»H. 
III.  Appi'sl.    when,   how  and   to  what  court  taken,   and  power  of  ap- 
pellate court.     Undertaking  to  perfect  appeal  and  stay  execu- 
tion. 
IV.  Probate  of   heirship.     Definitions,   and  aiK>Ucatiaa  of  other  see- 
tlous  to  this  chapter. 


ARTICLE  FIRST. 

Accounting  by  recording  settlement  or  fiUng  account;  inter- 
media tc,  compulsory  and  voluntary  judicial  settlement;  decree 
for  payment  and  distribution^  and  delivery  of  property. 

Sec.    2719.  Rorordlng   Inst  rumen  ts   i«ettling   estates   In   part   or   In    whole. 

2720.  Judicial   settlement    where    recovery    has    bei*n    had    in   negligence 

action. 
27lil.   I'Mlinjr   iut«>rmedlate  account   voluntarily  or  by  order. 

2722.  PnHHM'dlnRM  where  account  Ik  fll«»d  pnrHuant  to  order. 

2723.  Voluntary   Intermediate   judicial  Kettlcniont  of  the  accounts  of  an 

fxecutor,    udnilniHtrator,    Kiiardian    or    tfNtamt'ntary    trustee. 

2724.  Conipnlmiry    Intermediate    judicial    Kottlemi^nt    of    the    accounts    of 

a  Ruardian   or  ti'stamentary  truHtee. 

2725.  Ac<*ountinj?  by  «>xecutor,  et  cetera,  of  deceased  exe<*utors,  et  cetera. 

2726.  When  Kurrr>Kato*8  court  may  require  Judicial' settlement  of  account. 

2727.  ConiimlHfjry    Judicial   settlement;    who   may    petition. 

2728.  Compulsory    Judicial    settlement;    citation;    order   to   account   and 

pron-wlinffK   thpreon. 

2729.  Voluntary   Judicial   settlement. 

27;{0.  Voluntary    Judicial    settlement;    cltatiOD. 

27.11.  rn»eeedinfcs   on    return   of   citation. 

2732.  Affidavit    to    account. 

2733.  Aecoufitlnjf  for  profit  and  loss. 

2734.  Property    of   an    estate   or   trust   to   be   deliyered   upon   order   of 

the    court. 

2735.  Deeree   for   payment  and  distribution. 

27301.  irtom ;   when  8iM>ciflc  pr<)perty  may  be  delivered. 

2737.  Idem :   when  money  may  be  retained. 

273S.  j\dJuRtment  of  iidvanrements. 

2739.  Mem :    share  of  infant. 

2740.  liCfrncy.    «>t    cetera,    to    unknown    person    to    be    paid    into    state 

treasury. 
2711.  When   IcKuey.   et   cetera.    Xu  be   imld   to  county   treasurer. 
2742,  KfTfct   of   Judlelul   »(ettlemi'nt   of   account;   di'cree, 
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f  2710.    r Added,  1900,  1914].     Becordinflr  Inntroment 
tllnsr  acconntn  iu  l^art  or  In   ^hole. 

There  may  be  recorded  in  the  surrogate's  office  any  instr 
settlinK  nn  account  in  whole  or  in  part,  executed  by  one  oi 
executors,  ddniinistrators,  testamentary  trustees,  or  guai 
and  one  or  more  legatees,  devisees,  distributees,  credit) 
wardM  who  have  attained  full  age.  Every  such  instrum 
be  recorded  shall  be  acknowledged,  or  proved,,  and  duly  cei 
and  (he  record  thereof,  or  a  certified  copy  of  such  record 
be  presumptive  evidence  of  the  contents  of  such  instrumei 
its  due  execution. 

Former  {  2502.  sh  repealed  by  L.  1884,  oh.  5S0,  and  Inserted  by  L 
ch.  :r>0,  amended  and  renumbered  by  I*.  1914,  cb.  44.'i.  In  efTeft  Sept. 

r 

g  2720.    [Added,  1014.]     Jadlolal  aettlement  where  i 
ery^   haai  been   had  In   neKllvenoe  action. 

Where  limited  letters  testamentary  or  of  administratioi: 
been  granted  for  the  prosecution  of  a  cause  of  'action, 
judgment  or  compromise  thereof  has  been  obtained  and  tli 
ceeds  are  ready  to  be  paid  over;  and  w.here  such  recovery 
a  part  of  the  estate  of  the  deceased  but  goes  by  special  pre 
of  law  to  designated  persons  or  classes  of  persons;  such  ex 
or  administrator  maj'  at  any  time  file  a  petition  for  the  y 
settlement  of  his  account  relating  to  such  fund,  and  upc 
return 'of  a  citation  or  upon  the  waiver  of  all  the  parties 
ested,  if  of  full  age  and  competent,  the  surrogate  may  tal 
settle  such  account,  and  direct  payment  to  the  parties  e 
according  to  their  respective  rights  and  interests;  and  upoc 
receipts  for  such  payments  the  party  paying  the  money  an< 
executor  or  administrator  shall  be  discharged  from  nil  1 
liability  as  to  such  cause  of  action  and  such  fund.  When 
recovery  has  been  had  and  the  amount  thpreof  paid  1 
executor  or  administrator,  he  may  in  like  manner  have  a  ji 
settlement  of  his  account  relating  to  such  fund,  at  any 
and  a  decree  made  discharging  him  from  further  liabilit; 
cerning  the  same. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1,  1914. 

g  2721.     [Added,     1014.]        Fllinir     Intermediate     ac 
Tolnntarlly  or  by  order. 

An  executor,  administrator,  guardian  or  testamentary  t 
may  at  any  time  voluntarily  file  in  the  surrogate's  ottice  an 
mediate  account,  and-  the  vouchers  in  support  of  the  same 
ma.v  be  required  to  file  such  account  at  any  time,  in  the  < 
t.ion  of  the  surrogate,  by  an  order  made  upon  the  petition  « 
person  interested,  or  by  direction  of  the  surrogate.  He  n 
required  to  attend  and  be  examined  under  oath  touchii 
receipts  and  disbursements  or  touching  any  other  matter  re 
to  his  administration  of  the  estate,  or  fund,  and  in  the  c; 
an  executor  or  administrator  as  to  any  act  done  by  him 
color  of  his  letters,  or  after  decedent's  death  and  before 
were  Issued,  or  touching  any  personal  property  owned  o; 
by  decedent  at  the  time  of  his  death. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914.     See  former  | 
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§  2722.  t  Added,  101 -t.]  Proceed Ingrn  ^here  account  la 
llled  piintaunt  to  order. 

On  the  retnrn  of  the  order,  where  one  is  made  as  prescribed 
in  the  foregoing  section  of  this  article,  if  the  respjpndeut  fails 
either  to  tile  his  nt'coiiut,  appear,  or  to  show  grood  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  section  2720,  an  order  mnst  l)e  made,  diijecting  him  to  account 
within  such  a  liiuf,  an.l  in  such  a  manner  as  the  snrrojrate  pre- 
f:oribos,  and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  tluit  pnrp<»se.  If  it  appears  that  the  account  can  be  then 
judicially  >  ft  (led  a  supplemental  citation  may  be  issued  directe*! 
to  tlu^  persouH  who  must  be  cited  on  a  petition  for  a  jadicial 
8<^ttU*nit»ut  of  his  account.  The  pendency  of  a  proceeding  a/rainst 
the  respondent  to  compel  him  to  account  does  not  preclude  him 
from  prt'Sfutini?  a  i)etition  as  prescrilied  in  section  2t29.  If  such 
petition  is  presented  at  or  before  the  return  day  of  the  order, 
the  citation  issued  thereon  need  not  be  directed  to  petitioner  in 
the  special  proceeding  pendijiff  against  him  and  the  two  pro- 
ceedings must  be  <*onsoiidat(Hl.  When  such  account  ia  filed  in 
connection  with  a  proceeding  then  pending  any  party  may  con- 
test the  account  as  to  any  matter  affecting  his  interest,  and 
the  decree  or  other  deterndnation  made  shall  go  to  the  extent 
only  of  determining  the  question  or  questions  necessary  to  be 
decided  in  order  to  grant  or  deny  the  relief  aslced  for  in  the 
special  proceeding  in  which  the  acconnt  was  ordered  to  be  filed. 
Where  the  accounting  is  made  a  judicial  settlement  by  the  issu- 
ing of  a  supplemental  citation  or  the  filing  of  a  petition  as  aNive 
provided,  the  same  proceeding  shall  be  had  as  ou  a  judicial 
aettlement. 

Addt'd  hy  L.    1014,   cli.   44:j.   In  offort  Sept.   1,   1014. 

S  2723.  [Added,  1014.]  Voluntary  Intermediate  Judicial 
iiettlement  of  the  account  of  nn  executor,  admlnlntratory 
■ruardlan  or  teMtamentarT-  truMtee. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any.  time  after  one  year  has  expired  since  letters  were 
issued  to  him,  or  he  was  appointed  and  qualified,  and  not  oftener 
than  annually  thereafter,  file  in  the  surrogate's  court  having 
jurisdiction  an  intermediate  account  and  a  petition  for  its  judi- 
cial settlement. 

If  (he  surrogate  entertain  such  application,  a  citation  shall 
issue  t(»  all  persons  who  would  be  required  to  be  cited  upon  a 
voluntary  final  judicial  setHenicnt  of  such  account,  and  the  same 
prcu-eeding  shall  be  had  and  with  like  effect,  so  far  as  the  settl*»- 
nicnt  of  sueli  a<-('oinit  is  concerned,  as  though  such  proceeding 
were  a   linal  judicial  settlement. 

Add*-*]  by  L.   1014,   eh.  44.1.  In  eff.'ot  Sopt.   1,   1914.     See  tarmtr  I  2S02. 

«  2724.  f  Added,  1f>14.]  Compulaory  Intermediate  Judicial 
aettlenient  of  ilie  account  of  a  vuardlau  or  teatankentarjr 
truNtce. 

The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any 
pers<»n  intprested  in  the  fuml  held  by  a  guardian  or  testamentary 
trustee,  may  bv  order  direct  su«-h  guardian  or  testamentary 
trustee  to  make  and  settle  an  internu'diate  account  of  his  pro- 
ceedings.     The   proceedinifs   upon   the   return    of  the   order   shall 
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he  the  saiue  as  tiiyugb  the  respuudeiit  hud  filed  his  petition  .for 
a  voluntary  intiTniediate  judicial  settlement  a  a  provided  in  section 
2723  of  tins  title,  and  the  «leeree'  entered  shall  have  the  same 
force  and  effect  ixa  if  made  iu  tsuch  proceeding. 

Added   by  L.   1014,  cb.  443,  in  effect  Sept.  1.   1014. 

i  2725.    [Am'd,   1901,   1914.]      Aceonntlnflr  hy  executory   et 
cetera,  of  deoettned  exeoutora^  et  cetera. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  dies,  tlie  surrogate's  court  has  the  same  jurisdiction,  upon 
the  petition  of  any  person  who  wuuld  be  required  to  be  cited 
upon  a  voluntary  judicial  settlement  of  his  account  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  had  been  revoked, 
or  he  had  b<*eu  removed,  by  a  surrogate's  decree.  An  executor 
or  administrator  of  a  deceased  executor,  administrator,  guardian, 
or  ti»stamentary  trustee  may  voluntarily  account  for  the  acts  and 
doings  of  the  decedent,  and  for  the  trust  iiroperty  which  had 
eouie  into  his  possession  or  into  the  possession  of  the  decedent. 
On  the  death  of  aujy  executor,  administrator,  guardian  or  testa- 
mentary trustee  while  an  accounting  by  or  against  him,  as  such, 
is  pending  before  a  surrogate's  court,  such  court  may  confimi<* 
said  proceeding  where  his  executor,  administrator  or  successor 
has  voluntarily-  made  himself  a  party  thereto  or  lifts  been  brought 
in  by  a  citation  to  show  cause  why  he  should  not  be  made  a 
party,  and  proceed  with  such  accounting  and  determine  all  ques- 
tions and  grant  any  relief  that  the  surrogate  would  have  power 
to  determine  or  grant  in  case  such  decedent  had  not  died  or  in 
a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned decedent  had  voluntarily  petitioned  for  an  accounting  as 
provided  for  in  this  section.^  On  a  petition  filed  either  by  or 
against  an  executor  or  administrator  of  a  deceased  executor, 
administrator,  guardian  or  testamentary  trustee,  the  successor 
of  such  decedent,  his  executor  or  administrator,  and  all  persons 
who  would  be  necessary  parties  to  a  proceeding  commenced  by 
ittch  decedent  for  a  judicial  settlement  of  his  accounts  shall  be 
brought  in.  If  upon  such  accounting,  the  .surrogate  finds  that 
there  can  be  a  distribution,  in  whole  or  in  part,  to  the  parties 
entitled  thereto,  ho  may  make  a  decree  accordingly,  and  he  may 
also  therein  direct  payment  and  delivery,  by  the  accounting 
party,  upon  such  terms  and  security  as  may  bo  proper,  of  th;* 
balance.  If  any,  of  said  estate  or  fund.  For  the  purpose  of 
such  payment  and  distribution  the  accounting  party  shall  have 
all  the  powers  and  duties  of  the  deceased  representative,  trustee 
or  guardian. 

Former  f  2({()0.  an  amcndod  liy  L.  1001.  cb.  524,   amended  and  reDuiiibered 
by  L.    1014.    ch.   443,   In   rffcot   Sept.    1,    1014. 
Original  Source. —  New. 

I  2720.    tAm*d,  lS]>a,  1014.]      IVhen  siirroKate*!!  court  may 
recialre  Jadicial  settlement  of  account. 

In  either  of  the  following  eases,  the  surrogate's  court  may. 
from  time  to  time,  compel  a  judicial  settlement  of  the  account 
of  an  executor,  administrator,  guardian  or  trustee: 

1.  In  the  case  of  an  executor  c)r  administrator, 
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a.  Wlwre  fifteen  days  have  elapsed  after  the  time  in  which 
to  present  chiinm  has  expired,  or  one  year  has  exinred  since 
letters  were  issued  to   him. 

b.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  liis  powers  have  ceased. 

c.  Where  the  administrator  is  a  temporary   administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  the  rents,  profits  or  proceeds  thereof, 
parsuant  to  a  power  contained  in  the  decedent's  will,  or  an  order 
of  the  surrogate's  court,  and  fifteen  days  have  elapsed  after  the 
time  in  which  to  present  claims  has  expired,  or  cue  year  has 
elapsed  since  letters  were  issued  to  him. 

2  In  the  case  of  a  f^uardian, 

a.  Where  the  ward  has  attained  the  age  of  twenty-one  years, 
or  has  died. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guaidian 
of  the  inf Hilt's  p«'rson  cnily. 

c.  Wht're  letters  issued  to  him  have  Ix^en  revoked,  or  his  powers 
have  ceased. 

3  In   the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  i-eason 
his  powers  have  ceased. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  l>een  executed,  or 
are  ready  to  be  executed;  so  that  the  p<'rsons  lH»neficially  inter- 
ested are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from 
the  trustee. 

Amendotl  by  L.  1S03,  ch.  686.  nnd  L.  1914,  ch.  443.  In  effect  Sept.  1.  1014. 

Original  Soure*'. —  Fornirr  X|  2724  and  272o  i-oDtwtlidHti'd  by  the  amend- 
ment of  \Siy.{.  Se<ti4>n  '2T24  was  dcrlveil  from  It.  8..  pt.  2.  eh.  «.  tit.  3, 
If  52.  r>S:  and  tit.  4,  |f  35  and  57;  L.  IKVT,  ch.  460.  |  36.  Ilnit  elanse: 
L.  is<j5.  eh.  733,  I  1.  Section  2725  was  taken  from  R.  8.,  pt.  2,  cfa.  0, 
tit.  4,   f  24,  last  clause. 


§   2727.    [Adflecl,    1014.]      Couipnlnory   Judicial    iiettl«inent| 
nvho  may  petition. 

A  petition  praying  for  the  judicial  settlement  of  the  accounts 
of  a  person  described  in  the  last  section,  and  that  such  person 
may  be  cited  to  show  cause  why  he  sliould  not  render  and 
settle  such  account  may  be  presented  in  a  case  prescribed  in  the 
last  section  as  follows: 

1.  Against  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interested  in  the  estate  or  fund, 

b.  By  or  on  .behalf  of  a  child  born  after  the  making  of  the 
will,  when   interested  in  the  estate. 

2-  Against  a  guardian, 

a.  By  the  ward  nfter  he  has  become  twenty-one  years  of  age, 

b.  By  the  execut«>r  or  administrator  of  a  ward  who  has  died, 

c.  B.v  the  ward  or  a  duly  appointed  guardian  where  a  person 
has  been  ncting  as  a  guardian  in  socage. 

3.  Against   a   testamentary   trustee, 

a.  By   any   jierson   beneticially    interested   in   the    execution   of 

flny  of  the  trusts,  or  by  any  person   on  behalf  of  an  infant  so 

intercepted,  unless  his  account   has  been  judicially  settled  within 

one  year  preceding  the  application. 

in  any  case, 
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a.  By  a  surety  on  the  oflSciul  bond  of  the  person  required  to 
account,  or  the  legal  represeutative  of  such  a  surety, 

b.  B3'  the  successor,  or  by  the  remaiuiug  executor,  adminis- 
trator, guardian  or  titistee,  where  a  representative,  guardian  or 
testamentary   trustee  has  been  removed  or  his  letters  revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  prop- 
erty or  fund  may  belong  to  the  state  of  New  York,  by  reason  of 
the  death  of  ajiy  testator,  intestate,  or  person  interested  without 
leaving  known  neirs-at-law  or  next  of  kin,  as  the  case  may  be, 
or  such  heirs-at-law  or  next  of  kin  are  unknown. 

Ad(lo<l  by  L.  1914,  ch.  443,  in  effect  Sopt.  1,   1914.     See  former  S  2808. 

I  272H.  f  AitiM,  1M»S,  lINn,  mil,  1»14.]  f^ompnlNory  Judicial 
Mett IfMiient  I  citation  I  oriier  to  accoant  and  proceed lufc» 
thereon. 

On  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  a  citation  must  be  issued  accordingly,  and  on  the  return  of 
the  citation  if  the  person  cited  fails  either  to  appear,  or  to  file  his 
account,  or  to  show  good  cause  to  the  contrary,  or  to  present 
in  a  proper  case,  a  petition  as  prescribed  in  th<»  next  section,  an 
order  must  be  made,  directing  him  to  account  within  such  a 
time,  and  in  such  a  manner  as  the  surrogate  prescribes,  and  to 
attend,  from  time  to  time,  before  the  surrogate,  for  that  purpose. 
He  is  b«)und  by  such  on  order,  without  service  thereof.  If  it 
appears  that  there  is  a  surplus,  distributable  to  creditors  or  per- 
sons interested,  the  surrogate  may,  at  any  time,  issue  a  supple- 
mental citation,  directed  to  the  persons  who  must  be  cited,  on 
the  petition  for  a  judicial  settlement  of  his  account.  The  pend- 
« ncy  of  a  proceeding  against  an  executor,  administrator,  guard- 
ian or  trustee  to  compel  him  to  account  does  not  p«*clude  him 
from  presenting  a  petition  as  prescribed  in  the  next  section.  If 
such  petition  be  presented  at  or  before  the  return  of  a  citation 
in  and  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  the  citation  issued  thereon  need  not  be  directed  to  petitioner 
in  the  special  proceeding  pending,  and  the  two  proceedings  must 
be  consolidated. 

ForiTUT  I  2727.  ns  Qmen«1c<1  by  L.  1893,  oh.  080,  L.  1901,  oh.  408.  and 
1j.  1911,  eh.  4:{2,  umemlefl  and  renumbered  by  L.  1914,  ch.  44JJ,  In  effect 
Sept.    1,    1914. 

OriKlnal  Sonroe.—  Form«T  ||  2720.  2727.  and  2728  connolidateil  by  the 
am*'ndnient  (if  1893.  Soottnn  2726  wa8  taken  from  th(>  sumo  sonrceft  as 
former  5  2724.  (See  note  to  soctlon  2071.)  Section  2727  wok  tnkon 
from  R.  8.,  pt.  2,  ch.  6,  tit.  3.  $  53,  and  {  2728  from  |  00  of  the  same 
title. 

ft  2T2f>.    rAddc«1,   lf)14.]      Volantary   Jndlctal    aiettlement. 

In  either  of  the  following  cases  an  administrator,  executor, 
guardiau  or  testamentary  trustee  may  present  to  the  surrogate's 
court  his  account  and  a  petition  praying  tlnit  his  account  may  be 
judicially  settled  and  that  all  necessary  and  proper  parties  may 
be  cited  to  .show  cause  why  such  settlement  should  not  be  had: 

1.  By  an  executor  or  administrator, 

a.  Where  the  time  for  presentntion  of  claims  ns  fixed  by  a 
notice  duly  published  has  expired;  or  one  year  has  expin'd  since 
letters  were  issned  to  him  or  his  predecesscu*  in  offi<*e. 

b.  Where   letters   issued   to  the   petitioner  have   been  revoked. 

2.  By  a  guardian, 
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n.  \Vh(»ro  a  petition  for  n  compulsory  judicial  settlement  of 
his  accounts  may  be  prcsetitod  by  any  other  peruon. 

b.  *5\'herG  he  has  properly  used  and  expended  all  of  the  estate 
of  the  Infant,  and  the  circumstances  are  such  that,  in  the  dis- 
tTction  of  the  surrogate,  it  is  proper  that 'such  guardian  should 
be   discharged. 

3.  By  a  testamentary  trustee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by 
the  will,  have  been,  or  are  ready  to  be,  fully  executed. 

Added   by   L.    1914,   cli.   44.3,   In  effect  Sept.    1,   1914. 

§  2730.     [Added,    1014.]       Volautary    Jadlclal    settlement; 
citation. 

X^yton  a  voluntary  judicial  settlement  of  the  account  of  an 
ext'cutor,  administrator,  guardian  or  testamentary  trustee  there 
must   be  cited: 

1.  All  creditors  or  persona  claiming  to  be  creditors  of  the  dece- 
dent, except  such  as  by  vouchers  tiled  with  the  account  appear  to 
have  been  paid. 

2.  The  sureties  on  his  official  bond,  if  any. 

3.  All  co-executors,  administrators,  guardians  or  trustees  who 
do  not  join  in  the  petition. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  ease 
where  the  petitioner's  letters  have  been  revoked,  or  he  has  been 
removed,  and  if  no  successor  has  be»'n  appointed,  all  the  persons 
interested  who  are  re<|uired  to  be  cited  by  this  section. 

5.  The  attorney-general  in  all  eases  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  part  of  the  estate  or  fund 
leaving  no  kno^vn  heir-at-law  or  next  of  kin. 

6.  The  widow  or  husband,  if  any,  and  all  the  heirs-at-law 
where  the  decedent,  ward  or  beneficiary  died  intestate  as  to  any 
real  property,  and  all  his  next  of  kin  where  he  died  intestate  as 
to  any  personal  property. 

7.  All  devisees,  all  trustees  of  any  trust  created  by  the  will, 
and  all  legatees,  except  such  as  by  voucher  and  release  acknowl- 
edged, or  proved,  and  duly  certified  and  filed,  appear  to  have 
been   fully  paid. 

8.  In  the  case  of  a  guardian,  there  shall  also  be  cited  all  per^ 
sous  who  might  have  presented  a  petition  for  a  compulsory 
settlement. 

9.  In  the  case  of  a  trustee  there  shall  also  be  cited  all  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  pro- 
ceeds of  property  held  by  the  petitioner  as  a  part  of  his  trust. 

\Yhere  any  person  required  to  be  cited  has  died,  his  executor 
or  administrator  shall  be  cited,  and  if  no  legal  representative  has 
been  appointed,  the  husband  or  widow  and  all  the  heirs-at-law  or 
next  of  kin,  or  both,  of  such  dt'ceased  person,  who  are  Interested. 

Added  by  I..   1014,   oh.  443,   la  effect  Sept.    1,   1914. 

K  27211.  fAdfled,  1914.]  Proceedlnicii  on  retnrn  off  cita- 
tion. 

On  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  take  the  account,  and  hear  the 
allegations  and  proofs  of  the  parties,  respecting  the  same  and 
mak(»   such   order  or   decree   as   justice   requires.     The  executor, 

732 


c.  18,  t.  5,  a.  1  ACCOUNTING.  i§  2732-35 

administrator,  Knardian  or  trustee!  may  be  c*xau]i:uHl  iind(>r  oath 
by  any  party  to  the  proceediui^  aff  to  auy  niattt^r  rulutiuK  tn  his 
admiulatration  of  the  eatate  or  fund.  If  any  party  inteieHtcd 
shall  di*maiid  in  writing  that  a  voucher  be  prodmed  and  tiled 
for  any  payment  alleged  by  the  acoount  to  have  been  made,  the 
aeeoauting  party  ^hall  produce  and  tile  such  voucher  or  make 
satisfactory  proof  of  such  payment. 

Added   by  L.   1914,   ch.  443,   In  effect  Sept.   1.  1914. 

I  X7SZ,   £Added,  1014.]     AIILdttvlt  to  account. 

To  each  account  filed  in  the  surrogate's  court,  as  proscribed 
in  this  article,  must  be  appended  the  athdavit  of  the  .accounting 
party,  to  the  effect  that  the  account  contains,  accordinMr  to  the 
best  of  his  knowledge  and  belief,  a  full  and  true  stntetnent  of  all 
his  receipts  and  disbursements  on  account  of  the  estate  or  fund, 
and  of  all  money  and  other  property  belonging  to  the  estate  or 
fund,  which  have  come  to  his  bands,  or  been  received  by  any 
other  person,  by  his  order  or  authority,  for  his  use,  and  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to  the 
prejudice  of  any  creditor  of,  or  person  interested  in,  the  estate 
or  fund. 

Added  by  L.  1914,  cb.  443,  In  effect  Sept.   1,  1914. 

t  2T38.   [Added,  1014.]     Accountiniir  <or  profit  and  loaa. 

No  profit  shal)  be  made  by  an  executor,  administrator,  guardian 
or  testamentary  trustee  by  the  increase,  nor  nhall  he  sustain  any 
loss  by  the  decrease  or  loss,  without  his  fault,  of  any  part  of  the 
estate  or  fund;  but  he  shall  account  for  such  increase,  and  be 
allowed  for  such  decrease  or  loss  on  the  settlement  of  his 
accounts. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

i  2734.    [Added,  1014.]     Property  of  an  efftate  or  traat  to 
be  delivered  opon  order  of  the  coort. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor, 
administrator,  gi^ardiau  or  trustee,  or  successor  of  auy  deceased 
executor,  administrator,  trustee  or  guardian  at  any  time  to 
deliver  over  any  property  of  the  estate  or  trust  which  has  come 
to  his  possession  or  is  under  his  control,  and  if  the  same  is  de- 
livered over  after  a  decree,  the  court  must  allow  such  credit 
upon  the  decree  as  justice  retjuires. 

The  said  court  has  also  jurisdiction  when  an  executor,  ad- 
ministrator, trustee  or  guardian  has  died,  abscond<»d,  been  re- 
moved, or  become  insane  to  direct  the  person  so  removed,  or 
any  person  or  corporation  having  possession  or  control  of  auy 
property  belonging  to  siK'h  estate  or  fund,  to  deliver  the  same 
to  the  court  or  to  a  successor  duly  appointed;  or  as  directed  by 
a  decree  made  pursuant  to  section  2725  of  this  chapter. 
Added  by  L.   1914,  ch.  448,  In  effect  Sept.   1,   1914. 

§  273».  [Am'd,  180K,  180H,  1000,  1014.]  Decree  for  par^ 
ment  and  dlstrtbntlon. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  or  fund  remains  and  is  ready 
to  be  distributed,  the  de<Tee  must  direct  the  payment  and  dis- 
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tributiuu  thereof  to  the  persouB  mo  entitled,  accordiui?  to  their 
respective  rights.  It  may  also  award  to  a  fiiirviving  husband, 
wife,  or  child,  the  same  relief  as  to  set  off  of  exempt  property 
which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  section  2071  of  this  chapter. 

Former  |  2743.  an  amended  bf  L.  1895.  ob.  505:  L.  1898,  ch.  565,  and 
L.  1906,  cb.  616,  amenUed  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source.— R.   S.,   pt.  2,   ch.   6,   tit.  3,   f  71. 

9  2730.  [Am'd,  1A14.]  Id.;  'when  speclllc  propertr  majr 
be    delivered. 

In  eith^  of  the  following  cases,  the  decree  may  direct  the 
delivery  or  an  unsold  chattel,  or  the  assiKument  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value 
of  the  property: 

1.  Where  all  the  parties  interestt»d  manifest  their  consent 
thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept 
as  payment  in  whole  or  in  part  any  specified  personal  property 
at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  value  thereof  has 
been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 

Former  I  2744.  amended  and  renumbered  by  L.  1014,  ch.  44.'i,  in  effect 
Sept.   1.    1914. 

OrlKlual  Source.—  R.  S.,  pt.  2,  ch.  «,  tit.  3,  |  72,  as*  amende<1  by  I*  1878, 
ch.  30. 

ft  2737.  \Ain*df  1014.]  Id.|  -when  money  or  property  may 
be  retained. 

WHiere  an  admitted  debt  of  the  decedent  is  not  yet  due.  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest:  or  when  a  debt  not  yet  due  has  been  disputed  or  re- 
je<'te(l:  or  where  an  action  is  pending  between  the  executor  «»r 
administrator,  and  a  person  claiming  to  be  a  creditor  of  the 
de<'edent;  or  where  on  the  judicial  settlement  of  the  account  of 
a  testamentary  trustee  a  controversy  respecting  the  right  of  a 
party  to  share  in  the  fund,  or  other  personal  projM^rty  held  by 
the  trustee,  has  not  been  determined:  the  decree  must  direct 
that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the 
interest  and  costs,  or  that  any  personal  property  the  right  to 
which  is  in  controversy,  be  retained  in  the  hands  of  the  account- 
ing party:  or  be  depo.^ited  in  a  safe  bank,  or  trust  company, 
subject  to  the  order  «)f  the  surrogate's  court:  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  or  the  satisfaction  of  any  judgment  when 
it  is  due,  recovered,  or  settled;  nnd  that  so  much  thereof,  as  is 
not  needed  for  tliat  purpose,  be  afterwards  distributed  accord* 
ing  to  law. 

Former  {i  274.'>.  amended  and  renumbered  by  L,  1914,  cb.  443,  In  effect 
Sept.    I.    101  t. 

Original  Ronree.—  R.  R.,   pt.  2,   eh,   0.    tit.  3.   f  74. 
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9  2e78M.  [Am'd,  1808,  1800,  1914.]  Adjaatment  of  advance- 
ments. 

• 

Whore  there  is  a  surplus  of  personal  property  to  be  dis- 
tributed, and  the  advancement  as  provided  in  section  99  of  the 
Decedent  Estate  Law,  consisted  of  personal  property,  or  where 
a  deficiency  in  the  adjustnaent  of  an  advancement  of  real  prop- 
erty iH  chargeable  on  personal  property,  the  decree  for  distribu- 
tion, in  the  surroi?ate's  court,  must  adjust  all  the  advancements 
which  have  not  been  previously  adjusted  by  the  judgement  of  a 
court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  affected  by  the  decree,  is  not  a  party  to  the  proceeding, 
the  surrogate  must  cause  him  to  be  brought,  in  by  a  supplemental 
citation. 

Formtr  S  27.13,  as  amrmlcd  by  L.  1803,  ch,  686,  and  L.  1909,  ch.  65, 
ami'iHlod  and  renumborcHi  !>y  L.  1914,  ch.  443,  In  elTect  Sept.  1,  1914. 

fi  278».  [Am'd,  1KH0,  1900,  100»,  1011,  1913,  1914.]  Pay- 
ment of  ailiare  of  Infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  shall  direct  that^  it  be  paid  to  his  guardian,  upon 
his  filing  sufficient  security,  unless  the  legacy  does  not  exceed 
fifty  dollars,  or  a  distributive  share  does  not  exceed  one  hundred 
and  fifty  dollars,  in  which  cases  the  decree  may  order  it  to  be 
I>aid  to  his  father,  or  to  his  mother,  or  to  some  competent 
person  with  whom  the  infant  resides,  or  who  has  some  interest 
in  his  welfare,  for  the  use  and  benefit  of  such  infant.  If  there 
be  no  guardian,  the  decree  shall  provide  that  the  legacy  or 
distributive  share  not  disposed  of  in  the  manner  aforesaid,  shall 
be  paid  into  or  deposited  with  the  surrogate*s  court. 

Former  fi  2746,  as  amended  by  L.  1886,  ch.  358;  L.  1900,  ch.  554: 
L.  1909,  rh.  05;  L.  1011,  ch.  Z2S,  and  L.  1913.  ch.  10,  am:ended  and 
rcniiml>orca  by  L.   1014,   ch.  443,   In  olTect  Sept.  1,   1014. 

Original  Source.—  It.  S..  pt.  2,  ch.  6,  tit.  3,  |  80.  The  amendment  of 
1886  entirely  tiupersedcd  the  original  section. 

§  2740.  lAm*d,  1914.]  Leiracy,  etc.,  to  nnknoirn  person 
to  be  paid  Into  state  treaanry. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor,  administrator, 
guardian  or  testamentary  trustee  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surro- 
gate's court,  or  the  supreme  court,  upon  the  petition  of  a  person 
claiming  to  be  so  entitled,  and  upon  at  least  fourteen  days'  no- 
tice to  the  attorney-general,  accompanied  with  a  copy  of  the 
petition,  may  by  a  reference,  or  by  directing  the  trial  of  an 
issne  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the  persons 
interested,  and  grant  an  order  directing  the  payment  of  any 
money,  which  appears  to  be  due  to  the  claimant,  but  without 
interest,  and  deducting  all  expenses  incurred  by  the  State  with 
respect  thereto.  The  comptroller,  upon  the  production  of  a  cer- 
tified copy  of  the  order,  must  draw  his  warrant  upon  the  trea.s- 
ury,  for  the  amount  therein  directed  to  be  paid;  which  must 
be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 

Former  f  2747,  amended  and  renumberwl  by  L.  1914,  ch.  443,  In  effect 
Sept.   1,   1014. 

Original  Sonnv. —  R.  S.,  pt.  2,  ch.  G,  tit.  3,  |  81,  In  part,  aa  amended 
by  L.   1877,   ch.   450. 
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§  a741  [Am*«ly  lf»14.]  WUen  leff«cy,  etc.,  to  be  paid  fato 
court. 

• 

Where  it  nppears  tbat  the  whereabouts  of  any  Icffatee  or  dis- 
tributee is  unknown,  the  decree  must  direct  the  executor,  ad- 
luiniKtrator  or  testHnientary  trustee  to  pay  into  tturrognte'K  court 
tt  legiicy  or  diKtributive  »har(%  which  is  not  paid  in  the  pertson 
entitled  thereto,  at  the  expiration  uf  Bix  months  from  the  tim« 
when  the  decree  is  made,  or  when  the  legacy  or  distributive 
bliure  in  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  muuihs  after  the  making  of  the  decree,  it  is 
shown  to  the  court  that  payment  of  a  legacy  or  distrihutiTe  share 
can  not  be  made  to  the  person  entitled  thereto,  an  order  miiy  be 
made  directing  the  payment  of  the  same  into  court.  The  money, 
so  paid  into  court  can  be  paid  out  only  by  the  special  direction 
of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
conipolent  jurisdiction.  The  state  comptroller  may  institute  any 
neccHsnry  i)rocetMling  before  the  surrogate's  court  to  compel  the 
deposit  of  such  moneys  in  court,  which  have  not  been  iMiid  over 
or  deposited  after  the  expiration  of  six  months. 

Foinicr  i  2748,  amouded  nud  renuinbeiiia  by  L.  1914,  cb.  443,  iu  efTect 
B»'Pt.    1,    1»14. 

nrlijinal  S*Mirw. —  B.  S.,  pt.  2,  ch.  C,  tit.  3,  §  81,  Ui  part,  as  uuioaa*.*!! 
by  L.    1877,   ch.  450. 

g  2742.  [Am*d,  1014.]  KfTeot  of  Judicial  iiettlemcnt  of 
account  I   sainniary    Mtatement. 

A  judicial  settlement  of  the  account  of  an  executor,  admin- 
istrator, guardian  or  testamentary  trustee,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  is  con- 
clu.sive  evidence  against  all  thi*  parties  of  whom  jurisdiction  was 
obtniued  and  all  persons  deriving  title  from  any  of  them  at  any 
time,    ns    to    all    matters   embraced    in   the   account   and    decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  iu  the  body  thereof,  a  summary  of  the  account  as 
settled;  or  must  refer  to  such  a  sunmiary,  which  must  be  re- 
corded iu  thte  same  book,  and  is  deemed  a  part  of  the  decree. 

Former  88  Unrd  and  2742,  nnicnded  aud  renumbon»d  by  L.  1014,  cb.  443, 
in  fiiVrt    S<»pt.    1,    1014. 

orWnal  Source  of  f  2o01.—  L.  ib^il,  vh.  400,  g  2,  in  imrt.  Section  2743 
was   derived  fruu   K.   S.,   pt.   2,    cb.    0.    tit.   U,    $   tw. 
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ARTICLE  SBCOND. 

Costs  in  special  proceedings^  when  and  how  payable;  security 
for  coats;  compaisaiion  of  special  guardian^  fees  of  appraisers, 
jurors,  referaes  and  tmtncsses,  commissions  and  compensation 
of  executors,  admiwistratorsy  guardians  and  trustees. 

Sec.    2743.  Costs    In   apoclal   proceedings. 

2744.  Ctist»;   Uow   made   payable. 

2745.  CotUr   dn   ordor. 

2T4G.  When  Murrugatc    to   Ox   amount   of   coarts. 

2747.  Aihlitkiniil  aii<i>vance    iu    vettliiiK   accouAta. 

2748.  Cdiupensatiou    uf   upuciul   gutirdiau. 
2740.  Allowance   upon   ealo   of   leul  proj)erly. 
27.'5o.  Smirlty  for  costs. 

2751.  C«»Kt.s  of  appeal. 

2752.  F«ej»  of  appraiser,  referee,  juror  and  wttnosB. 

275;).  CoromiKsions  vt  executor,  admiulMtrator,  guardian  or  testamentary 
tru8t?e. 

§  2748.    [Ani'd)  1014.]      Contiy  in  Mpeelal  pr€H*ceAingm, 

CostH  shall  be  awarded  in  (Special  proceed in^^.s  in  surrogate's 
court  .solely  in  accordance  with  the  following  sections,  and  shall 
inc'lnde  all  disburseuu*nts  of  the  party  to  whoyi  they  are  awarded, 
which  niipht  he  taxed  in  the  supreme  court.  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree  or  order,  and  must  be  awarded  to  the  party. 

Former  i  2r»."»9,  auiended  and  rouumbered  by  h.  1914,  ch.  443,  in  effect 
»S«'pt.    1,    1014. 

OrlKlQal  :S«*arce.^  New.  But  i»ee  R.  ^..  pt.  a.  ch.  10^  UU  3,  f  27;  Code 
of  i'roc,   I  307;  L.   18:t7,  ch.  4U0,   |  70;  L.   1870,   cb.  350,   $  0. 

9  2744.    [Aitt'di  ldl4.]      CoHta)  liotv  made  payable. 

• 

ExcH^pt  where  speVial  provision  is  otherwise  made  by  law, 
costs,  awarded  by  a  decree  or  order  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  or  out  of  the  share 
or  interest  therein  of  any  person,  or  from  both,  in  sn<'h  propor- 
tion as  the  surrogate  may  direct,  and  justice  requires. 

Pomier  $  2607.  amended  and  renumbered  by  h.  1014,  cb.  443,  In  effect 
Sept.    1,    1014. 

OrlKlnal  Source.— R.  ».,  pt.  3,  ch.  2,  tit.  1,  f  10;  L.  186C,  ch.  784; 
L.  18tt7,  ch.  782,   f  6. 

f  2745.    [Added,  1914.']      Conts  on  order. 

The  costs  upon  granting  or  fefusing  to  grant  an  order,  are  In 
the  discretion  of  the  surrogate,  and  when  allowed  may  be  col- 
lected in  the  same  manner  as  costs  allowed  upon  granting  or 
refusing  to  grant  an  order  in  the  supreme  court. 

Added  by  L.   lDi4,   ch.  443,  In  effect  Sept.   1.  1014. 

fi  2740.    [Ani'd^  1]>14.]      When  Murrograte  to  Ikx  amount  of 

COIltB. 

The  surrogate,  npcm  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  sum  as  he  deems  reasonable,  to  be  allowed  as  costs, 
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to  the  petitioner,  and  to  any  other  party  who  has  succeeded  in 
a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  has 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund,  not  exceeding,  where  there  has 
not  been  a  contest,  twenty-five  dollars,  or  where  there  has  been 
a  contest,  seventy  dollars;^  and,  in  addition  thereto,  where  a  trial 
or  hearing  upon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  each  additional  day,  necessarily  occupied  in 

Vthe  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dol- 
lars; if  it  is  denied,  fifteen  dollars. 

When  the  ^decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will, 
unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent; 
but  wliere  a  person  named  as  the  executor  in  a  will  propounds 
the  will  for  probate,  such  person  so  named  as  executor  may, 
whether  successful  or  not,  in  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
and  all  expenses  incurred  in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Former   f   2d61,   amended  and   renumbered   by   L.    1914,    ch.   443,    in   effect 
Sept.    1,    1014. 
Original  Source. —  New.     But  see  references  cited  In  note  to  |  2743,  ante. 

I  2747.  rAm'd,  1881,  1914.]  Additional  allowance  Is 
■ettUnff  acconnt. 

In  addition  to  the  sums  specified  in  the  last  section,  the 
surrogate  may.  in  his  discretion,  allow  to.  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  judicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
connt for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Formor  |  2562,  an  amended  hr  L.  1881,  ch.  535,  amended  and  renamber«d 
by   L.    1914.    ch.   44.1,   In  effect   Sept.   1,    1014. 

Oriulnal  Source.—  Substitute  for  U  1863,  cb.>  862,  |  8,  last  clause,  and 
L.   lS6<i,   ch.   115. 

ft  2748.  [Added,  1914.]  Compennatlon  of  special  snard- 
lan. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive 
a  reasonable  compensation  for  his  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  interest 
of  the  ward  therein,  or  from  both  in  such  proportion  as  the 
surrogate  may  direct. 

Added  by  L.   1014,   ch.  443,   in  effect  Sept.   1.  1914. 
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f  2740.    I.Aitt*d,  1914.]     AlloMramce  upou  Male  of  real  prop- 
erty. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  thiH  chapter,  the  executor  or  admiuiHtrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  out  of  the 
proceeds  of  the  sale  brought  into  court,  his  commissions  and 
expenses;  and  such  a  further  sum  as  the  surrogate  thinks  rea- 
sonable, for  the  necessary  seryices  of  his  attorney  and  counsel 
therein. 

Former   f   2503,    amended   and   renumbered   by   L.    1914,   ell.   443,   in   effect 
Sept.    1.   1914. 
Orlgiotal  Source.— See  L.  1S70,  cb.  359,  |  9. 

S  2750.   [Added,   1914.]      Securltr  for  costs. 

In  any  proceeding  where  an  issue  is  raised  by  answer  or 
objection  by  or  on  behalf  of  a  non-resident  of  the  state  of  New 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  of  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor, 
administrator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
surrogate  to  have  the  person  or  persons  raising  such  issue  give 
security  for  coats. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.   1.  1914. 

f  2761.    [Am'd,    1914.]      Coats    of    appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs 
of  the  appeal:  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surrogate's  court. 
In  either  case,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by 
the  appellate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surro- 
gate's court,  are  the  same  as  if  they  were  awarded  in  the  su- 
preme court.  . 

Former  |  2589,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1.    1914. 

Orlffin&I  Source.—  B.  S.,  pt.  3,  ch.  9,  tit.  3,  f  96;  and  pt.  2,  ch.  6.  tit.  1, 
I  01. 

fi  27Sa.  [Ana'dy  1914.]  Fees  of  appraiser,  referee,  Juror 
And  ^vltness. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days*  services  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser:  and  the  sums  payable  therefor  tnxed  by  the  surro- 
grate,  and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
nervices  and  for  traveling,  as  is  allowed  for  like  services  in  the 
supreme  court. 

B*ormer  ||  2505  and  2566,  amended  and  renumbered  by  L.  1914,  ch.  443. 
In   effect  Sept.    1.    1914. 

Original  Source  of  t  2565.— L.  1H44.  cb.  3(K),  |  2,  in  part.  Section  2580 
waa  derived  from  K.  S..  pt.  2,  ch.  6,  Ut.   1,   I  19;  L.   1873,  ch.  22&. 
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0  *J7rwH.  [Am'd,  tSHt,  1803,  ISOS,  1$>05,  1914.]  CommiMiiions 
of  cxecatur,  iKlntiiiiMtrator,  Krattrdlan  or  teMtaiueutary 
truHtee. 

On  the  settlement  of  the  account  of  any  executor,  adminJs- 
tralor,  g:uardiau  or  testamentary  truatee,  tho  Hurrogatt»  must 
allow  to  him  hi8  jimt,  reasonable  and  nec-essary  expenses  actn- 
ally  paid  by  him,  and  if  he  be  an  attorney  and  oonnselor^at-law 
of  this  state,  and  shall  have  rendered  U'Kftl  services  in  connection 
with  his  offlclal  duties,  such  compensation  for  such  legal  services 
as  shall  appear  to  the  surrogate  to  be  just  and  reaHonable;  and 
in  addition  thereto  the  surrogate  ninst  allow  to  such  executor, 
administrator,  guardian  or  testamentary  trustee  for  his  services 
in  such  official  capacity,  and  if  thtM'e  be  more  than  one.  appor- 
tion among  them  according  to  the  seiTices  reudered  by  them 
respectively: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  Centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum. 

The  value  of  any  real  or  personal  property  distributed  or  de- 
livered, shall  be  considered  as  money  in  making  computation  of 
commissions.  But  this  shall  not  apply  in  case  of  a  specific  legacy 
or  devise. 

If  an  executor  acting  aa  trustee,  or  if  a  trustee  or  guardian, 
is  rcquinnl  to  receive  income  and  pay  over  the  same,  and  such 
executor,  trustee  or  guardian  pays  over  said  income  and  renders 
an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  commission  on  the  amount  ho  accounted  for  trn 
ho  would  be  allowed  upon  principal  on  a  judicial  settiemt^nt;  if 
he  d«)e8  not  render  such  annual  account,  he  shall  Ik?  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  total  in- 
come from  any  money  or  property  then  payable  to  such  bene- 
ficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  ac- 
counted for  amounts  to  one  hundred  thousand  dollars  or  more, 
each  executor,  administrator,  guardian  or  testamentary  trustt»e  is 
entitled  to  the  full  compensation  on  principal  and  income  allowed 
herein  to  a  sole  executor,  administrator,  gtiardian  or  testamen- 
tary trustee,  unless  there  are  more  than  three,  in  which  case  the 
compensation  to  which  three  would  be  entitled  must  be  appor- 
tioned among  them  according  to  the  services  rendered  by  tiiem, 
respectively.  Where  the  will  provides  a  siKH'ific  compensation  to 
an  I'xecutor,  administrator,  testamentary  guardian  or  trustee,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  writ- 
ten instrument  filed  with  the  surrogate,  within  four  months  from 
the  date  of  his  letters,  or  in  the  case  of  a  testamentary  trustee 
or  guardian,  from  tlu^  date  of  his  filing  his  oath,  he  renounces  tho 
specific  compensation.  Where  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent, 
including  a  case  where  letters  testamentary  or  letters  of  general 
administration,  are  issued  to  a  person  who  has  been  previously 
appointed  a  temporary  administrator,  he  is  entitled  to  com- 
pensation in  one  capacity  only,  at  his  election,  except  that  where 
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he  has  roceivod  t-ODipeiisation  in  one  capucify  he  is  entitled  to 
the  excess,  if  any,  of  the  coinpensatiou  allowed  by  law,  above 
the  sum  which  he  has  already  received  in  the  other  capacity. 

Former  S  2730,  as  ara'»nfW  by  L.  1881,  ch.  535:  L.  1893,  ch.  686;  L. 
1895,  oh.  595,  and  L.  1905,  ch.  328^  anwndeil  And  renumbered  hy  L.  1914, 
ch.  443,  in  effect  Sept.  1,  1914. 

Orlfrlual  Source.—  Former  |$  2736,  2737.  and  2738  consolidated  bv  the 
amendment  of  1893.  Sections  2736  and  2737  were  taken  from  K.  S.,  pt.  2, 
ch.  6,  tit.  3,   IS  58  and  59,  and  {  2738  waa  new.     ' 
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ARTICLE  THIRD. 

Appeal;  tchen,  how  and  to  what  court  taken,  and  potcer  of  ap- 
pellate court;  undertaking  to  perfect  appeal  and  stay  exectt- 
tion;  probate  of  heirship;  definition  and  application  of  other 
sections  to  this  chapter. 

Sec.    2754.  Appeal;  when  and  to  what  coQrt  It  may  be  taken. 

2755.  Who  must  be  made  partleii. 

2756.  Time  to  appeal;  bow  taken. 

2757.  Appeal  may  be  on  the  law  or  the  facta;  case  tfr  be  made;    re- 

vefHal. 

2758.  Certain  proTiftionn  of  chapter  twelYe  made  applicable. 

2759.  Security  to  perfect  appeal. 

2760.  Idem;     where    decree    is    for    money    or    delivery    of    property. 

et  cetera. 

2761.  Security   to  stay  proceedings   in  cane  of  commitment 

2762.  Amount  and   requisites   of  undertaking;   action  thereon. 

2763.  Power  of  appellate  court;   further  testimony. 

2764.  Appeal;  proct^edlngs  thereapon. 

f  2764.  rAm*d,  180S,  1914.]  Appealf  when  and  to  what 
court  it  mny  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  maj 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  |  2570.  aa  amended  by  L.  1805.  ch.  946,  amended  and  rennmbered 
by  L.   1914.   ch.   443.   in  eir»»ct  Sept.   1,   1914. 

OriKiual  Source.—  R.  S.,  pt.  2.  ch.  6,  tit.  1,  %  35,  in  part;  pt.  3,  ch.  9. 
tit.  3,   g   104,   and  part  of  f  118. 

fi  2755.    [Am'dy  1014.]     Who  rnnut  be  made  parties. 

Each  party  who  has  appeared  in  the  special  proceeding  in  the 
surrogate's  court,  must  be  made  a  party  to  the  appeal.  A  per- 
son not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former  I   2r573,   amended   and  renumbered  by  L.   1914,   ch.   443.   In   effect 
S«'pt,     1.     1914, 
Original  Source. —  New. 

f  27R6.   [Am'd,  1914.]     Time  to  appealf  how  taken. 

•.    '  An  appeal  must  be  taken  within  thirty  days  after  tn^  service, 

J  '  '  upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken,  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to 
the  appeal,  other  than  the  appellant,  and  upon  tlie  surrogate, 
or  the  clnrk  of  the  HurroKUt(''s  court,  <if  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  and  stating  that  the  ap- 
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pollant  appealK  from  the  sauie,  or  from  a  Bpecified  part  thereof. 
Where  a  party  to  the  8i>ecial  proceeding  iu  the  cotirt  beh>w  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  served 
personally,  either  upon  him  or  upon  his  attorney* 

B'ormer  |f  2STZ  and  2574,  amended  and  renuinbervd  by  L.  1914,  cb.  443,  In 
effect    Sept.    1,    1014. 

Original  Source  of  i  ITm'J.— Sulmtltuto  for  R.  S..  i»t.  2.  <h.  0,  tU.  1, 
I  55;  pt.  3,  ch.  0,  tit.  3,  f|  00,  105,  100,  and  107.    Section  2574  was  new. 

f  27S7.  [Am'dy  1914.]  Appeal  may  be  on  the  law  or  the 
f«ct«|  caae  to  be  made;  re  vernal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  uiK>n  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  ao 
issue  of /fact,  it  must  be  heard  upon  a  case,  to  l>e  made  and 
settled  by  the  surrogate,  us  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  dei'ision,  to  which  an  exception  is  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  such 
a  decree  or  order  shall  not  be  reversed*  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  {   2570,   amended  and   renumbered  by   L,   1914,   cb.   443,   in  effect 
Hept.    1.    1014. 
Original  Source. —  New. 

f  27S8.  [Am*d,  1914.1  Certain  provUlona  of  chapter 
t^velve   made  applicable. 

The  provisions  of  the  following  sections  of  this  act,  to  wit: 
sections  1295  to  1299  both  inclusive,  and  1301  to  1903  and  l.'{05 
to  1309  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
**  jadgment  **  shall  mean  a  decree. 

Former  |  2575,   amcndod  and   renumbered  by  L.   1014,   cb.   443,   in  effect 
Sept.    1,    1014. 
Original  Scarce. —  New. 

I   2750.    [Renviu.y  1014.  J      Security  to  perfect   appeal. 

To  render  a  notice  of  appeal  efifectual  for  any  purpose,  exc(*pt 
in  a  case  specitied  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Former   I  2577  n'numb«»r<Hl  by  L.   1014,   cb.  443,   in  effwt  Sept.    1,   1014. 
Orljclual  Source.—  Substitute  for  li.  S.,  pt.  2,  ch.  6,  tit.  1,  f  5ti;  and  pt.  3, 
cli.  0,  tit.  8,  i  108. 

I  2700.  f  Am'd,  18HSI,  1914.]  Id.|  where  decree  In  for  money 
or  delivery  of  property^  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been  removed  a  notice  of  appeal  by  an  executor,  administrator, 
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tesUinoutary  trustee,  Kuardian  or  other  person  appointed  by  the 
surrogate's  court,  from  a  decree,  directing  him  to  pay  or  distribute 
money .  or  to  deposit  money  in  a  bank  or  trust  <!ompany,  or  to  de- 
liver |>roperty;  or  by  an  executor  or  administrator  from  an  order 
granting  leave  to  isaue  an  execution  agaln.st  him,  as  prescribed  in 
s«?ctioii  1825  of  this  act,  does  not  stay  the  execution  of  the  decree 
appealed  from  uniese  the  appellant  glTes  an  undertaking,  with 
at  least  two  sureties,  in  a  sum  therein  si)ecified,  to  the  effect  that 
if  the  decree  or  order,  or  any  part  thereof,  is"  affirmed,  or  the 
api)oaI  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or.  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distribufea,  or  delivered, 
or  the  pait  thereof  as  to  which  the  decree  or  order  is  afQrmed. 

Former  |  2D7H.  uh  ainondctl  hy  L.  18H2.  ch.  390,  umciided  aud  renumbered 
by   L.   1914,   ch.   443.   !u  effect  Sept.    1,   1014. 

Oiigiunl  Source. —  R.  S.,  pt.  2,  eh.  6,  tit.  0,  S  21,  last  clause;  and  L. 
1870,  ch.  350,   S  2. 

I  S761.  [Am'd,  1814*]  Security  to  Mtay  proceedlnars  in  e««« 
of  com  ml  t  men  t. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  an 
attorney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  requir(»d  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  an^'  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  <lays  after  the  affirmance  or  dis- 
missal, surrender  himself  in  obedience  to  the  decree  or  order, 
to  the  custody  of  the  sheriff  of  the  county,  wherein  he  was 
directed  to  be  committed. 

Former   {   2570,    amended   and   renumbered   by   L.    1014,    ch.   443,   la   effect 
Sept,    1.    1014. 
Original  Source.—  R.   S.,  pt.  3,  ch.  0,   Ut.   3,   |S  111-115. 

§  2702.    [.Am'd,    1014.]     Amoant    nnd    requlMlteii    of    vnder- 
takins:;   action  thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must  be  fixed  by  the  surrogate, 
or  by  a  judge  of  the  api>eilate  court,  who  may  require  proof,  by 
affidavit,  of  the  value  of  any  property,  or  of  such  other  facts 
as  he  deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections, 
must  be  to  the  people  of  the  state;  must  contain  the  name  and 
residenci*  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surroj^ate  or  a  judge  of  tbe  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may,  at  any  time 
in  his  discretion,  make  an  order  nuthorissing  any  person  agirrieTed 
to  bring  nn  action  npon  the  undertaking,  in  his  own  nam^.  or 
in  the  name  of  tbe  people.  Such  action  may  be  prosecuted  in 
the  same  manner,  and  with  the  same  effect  as  an  action  upon 
an  administrator's   bond;   and   the  proceeds  of  the  action   mnst 
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be  paid  or  distributed  as  directed  by  the  surrogate,  to  or  among 
the  persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  court. 

Former  Ifi  2oS0  and  2!i81,  amended  find  reaumbered  by  L.  1914,  ch.  443,  In 
effect   Sept.    1.    1914. 
Original  Source. —  New. 

§  2703.    [Ain*d,  1014.]    Power  of  appellate  court j  farther 
tentimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
ha.s  the  same  power  to  decide  the  questions  of  fact,  which  the 
surrogate  had;  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or  doeum€'ntary  evidence,  and  appoint  a  referee. 

The  appellate  roivt  may  reverse,  affirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review, 
and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a 
determination  of  the  surrogate,  made  upon  an  application  pur- 
suant to  snbdivision  six  of  section  2490  the  appellate  conrt  has 
the  same  power  a.s  the  surrogate,  and  has  determination  must 
he  reviewed  as  if  an  original  application  were  made  to  that 
court.  The  decree  or  order  appealed  from  may  be  enforced,  or 
restitution  may  be  awarded,  as  the  ease  requires,  as  pre«cribed 
in  title  first  of  chapter  twelfth  of  this  act<  with  respect  to  an 
appeal  from  a  judgment. 

Former  }8  2.")86  and  2587,  amended  and  renumbered  by  L.  1914,  ch.  443,  In 
effeet  fW'pt.    1,   1014. 
Oriffioal  Source. —  New. 

§  2704.   [Ajtt'dy    18»5»    1014.]    Appeal  i    proceetllnff*    tliere- 
upon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  apj3eal  from  a  decree  or  an  order  of  a  surrogate's  conrt 
mnst  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  fhe  apiM»al  was  heard,  must  be 
transmitted  to  the  court  from  which  the  appeal  was  taken.  an(7 
the  court  below  shall  enter  the  judgment  or  order  necessary  to 
carry  the  determination  of  the  appellate  division  into  effect. 

Former  8  2585,  afi  amenile<l  by  L.  18(^5.  ch.  tf4G,  reuumbered  by  U  1014 
ch.   44;j,  In  effect  Sept.   1,   1914. 

Original  Source. —  New. 
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ARTICLES  POITRTH, 

Probate  of  heirship;  definitions,  and  application  of  othef  sections 

to  this  chapter. 

Sec.    2765.  Holr,  i»t  oetera,  may  apply  to  ntabllnh  hpimhlp. 
2700.  What   fucU  to  be  asc*»rtalnp<l :  <1«*<th«»  tbcrtnipon. 
2707.  T><»cree   to   be    rprorcled ;    effwt    tbi«riH)f. 
2768.  D<*flnitfon  of  pspreMtonn  nH<>d  In  tblH  chaptpr. 
2709.  Applloatioii   of  chapter;   conflrmatlon   of  previous  acts. 

2770.  Certain   prnvialonfi  made   applicable   to   pc^tceedlngii   in   aarrogate'a 

(HMirtii. 

2771.  EfTect  of  thin  chapter  on  laws  applicable  to  certain  countlea. 


f  2705.     rAin'd,     1892,    1914.]       Heir,    #tc.»    Biay    mpplr     tm 
establish  neirshlp. 

Where  a  person,  seized  in  fee  of  real  property  within  the 
state,  dies  intestate,  or  without  having  devised  his  real  property, 
his  heirs,  or  any  of  them,  or  any  person  deriving  title  from  or 
through  such  heirs,  or  any  of  them,  may  present  to  the  surro- 
gate's court  winch  has  acquired  jurisdiction  of  the  estate,  or,  if 
no  surrogate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrogate's  court  of  the  county  where  the  real  property,  or  any 
part  thereof  is  situated,  a  petition,  describing  the  reai  property, 
setting  forth  the  facts  upon  which  the  jurisdiction  of  the  oourt 
depends,  and  the  interest  or  share  of  the  petitioner,  and  of  each 
otiiej  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  estahlishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
pre.sentntlon  of  such  a  petition  a  citation  must  be  insued  aceord* 
ingly,  except  in  a  case  where  the  petitioner  was  a  party  to  a 
judicial  Hottlement.  the  decree  uixm  which  determined  the  rights 
of  tlie  parties  to  such  real  estate. 

Fomur  |  26.'»4.  as  nmomltHl  b.v  T..   1S<>2,  ch.  ur>,  amended  and  renumbered 
by    I..    1914.   oil.    44.i.    iu   effert    Sept.    1,    lJn4. 
()rl«imil  Source.—  Ij.   lK7.'i,   oh.  Ti.-.L*.   If   I  ami  2,  In  part. 


§  2700.    rAin*d,  1014.]      "What  facts  to  be  ascertained!    de* 
cree   thereupon. 

Upon  the  return  of  the  citation,  the  surrogate's  court  must 
hear  the  allegations  and  proofs  of  the  parties  and  determine  all 
the  i.sHues  raised.  The  petitioner  must  establish  the  fact  of  the 
decedent's  death;  the  place  of  his  residence  at  the  time  of  his 
death:  his  intestacy,  either  generally,  or  as  to  the  real  property 
in  question:  the  heirs  entitled  to  inherit  the  property  in  ques- 
tion; the  name,  age,  residence  and  relationship  to  the  dei^edeiit, 
of  each:  and  the  interest  or  share  of  each  in  the  pro]>erty.  The 
surrogate,  when  these  facts  are  established,  must  make  a  decree, 
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describing  the  property,  and  declaring  that  the  right  of  inherit- 
ance thereto  has  1)eeu  establiHhed  to  his  satisfaction,  in  accord- 
ance with  the  factB,  which  mnst  be  recited  in  the  decree. 

Former   8   2656,    amended   aud   renumbered  by   L.    1914,   ch.   443,   In  effect 
Sept.    1,    1014. 

OrtKlnal   8ouroe.— Ii.  lt)73,  ch.  652,   ||  1  «jid  2,   In  part,  as  amended  by 
I*  1874,  cb.   127. 


§  2707.    [Aiu*d,     1014.]    Decree     to     be     recorded!     effect 
thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  Inst 
section  may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
register,  as  the  case  rtHpiirfe^,  of  each  county  in  which  the  real 
proiH»rty  is  situated,  as  prescribed  by  law  for  recording  a  deed, 
and,  from  the  time  when  such  (X)py  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facts  bo  de- 
clared to  be  established  thereby  against  all  parties  to  such 
proceeding. 

Former   |   2657,    amended  and  renumbered   by   L.    1914,    ch.   443,   in   effect 
S<'i>t.    1,    1014.  \ 

Origl^ial  Source.— L.    1873,   ch.  552,   |i   1  and  2,  In  part,  as  amended  by 


)ng\)i 
1OT4, 


14.   1874,  cb.   127. 


I  2768.  [Am'd,  IfHW,  1&14.J  Deflnttlon  of  expression*  used 
in  tJ&ls  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  iii  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word  '*  intestate,'*  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  -it  is  used  with  respect  to  par- 
ticular property  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  *'  assets,'*  signifies  per.sonal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  "  debts  '*  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
•*  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
auy  person  having  a  claim  for  expense  of  administration,  or  any 
person  having  a  claim  for  funeral  expenses. 

4.  The  word,  **  will.**  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  **  letters  of  administration/'  includes  letters 
o£  temporary  administration. 

6.  The  expression,  '*  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions  na  executor  or  ndministrntor. 

7.  The  word.  **  .snrrc»gjito/'  wIumm'  it  is  used  in  the  text,  or  in  a 
bond   or  undertaking,   given   pursuant   to  any   provision  of  this 
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to  the  petitioner,  and  to  any  other  party  who  has  succeeded  in 
a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  has 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund,  not  exceeding,  where  there  has 
not  been  a  contest,  twenty-five  dollars,  or  where  there  has  been 
a  contest,  seventy  dollars;^  and,  in  addition  thereto,  where  a  trial 
or  hearing  upon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  each  additional  day,  necessarily  occupied  in 
the  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dol- 
lars: if  it  is  denied,  fifteen  dollars. 

When  the  ^decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will, 
unleKs  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent; 
but  where  a  person  named  as  the  executor  in  a  will  propounds 
the  will  for  probate,  such  person  so  named  as  executor  may, 
whether  successful  or  not,  in  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
and  all  expenses  incurred  in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Foriuor   |   2561,   amended  and  renumbered   by   L.   1014,   ch.   443,   in   effect 
Sept.   1.   1914. 
Original  Source. —  New.     But  see  references  cited  in  note  to  i  2743,   ante. 

§  2747.  rAm'd,  1881,  1014.]  Additional  allowance  In 
■ettllnar  account. 

In  addition  to  the  sums  specified  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  allow  to.  an  executor^  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  judicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counKcl  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
count for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Former  f  2562.  ah  amended  by  L.  1881,  ch.  535,  amended  and  renumbered 
bv  L.    1914.   ch.   443,   in  effoct   Ropt.    1,    1014. 

Oritrinal  Source.—  SubKtltute  for  U  lii63.  cb.>  362,  |  8,  laat  cUum;,  and 
L.   18««,   ch.   115. 

ft  2748.  [Added,  1814.]  Compen nation  of  ■pedal  ffvard- 
lan. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive 
a  reasonable  compensation  for  his  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  interest 
of  the  ward  therein,  or  from  both  in  such  proportion  as  the 
surrogate  may  direct. 

Added  by  L.  1014,  ch.  443,  In  effect  Sept.   1,  1914. 
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i   2740.    LAiu*iI,  11114.]     Allowance  npou  Male  of  real  prop- 
erty. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  this  chapter,  the  executor  or  administrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  out  of  the 
proceeds  of  the  sale  brought  into  court,  his  commissions  and 
expeuses;  and  such  a  further  sum  as  the  surrogate  thinks  rea- 
sonable, for  the  necessary  services  of  his  attorney  and  counsel 
therein. 

Former   {   2563,    amended   and   renumbered   by   L.    1914,   cb.   443,   in   effect 
Sept.   I,   1U14. 
Origliul  Source.--  See  L.  1870,  ch.  359,  {  9. 

I  2760.    [Added,   1914.}      Secarlty  for  eosta. 

In  any  proceeding  where  an  issue  is  raised  by  answer  or 
objection  by  or  on  behalf  of  a  non-resident  of  the  state  of  New 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor, 
administrator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
surrogate  to  have  the  person  or  persons  raising  such  issue  give 
security  for  costs. 

Added  bj  L.   1014,  ch.  443,  in  effect  Sept.   1,   1914. 

9  2761.    [Am'dy    1814.]      Costs    of    appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surrogate's  court. 
In  either  case,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by 
the  appellate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surro- 
gate's court,  are  the  same  as  if  they  were  awarded  in  the  su- 
preme court.  , 

Former  f  2589,  amended  and  renumbered  by  L.  1914,  cti.  443,  in  effect 
Sept.    1.    1914. 

Original  Source.—  R.  S.,  pt.  3,  ch.  9,  tit.  8,  {  96;  and  pt.  2.  cb.  6.  tit.  1, 
f  ttl. 

S  27Sa.  [Am'dy  1014.]  Fees  of  appraiser,  referee,  |nror 
and   witness. 

An  appraiser  Is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days'  services  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser:  and  the  sums  payable  therefor  tnxed  by  the  surro- 
gate, and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
services  and  for  traveling,  as  is  allowed  for  like  services  in  thp 
supreme  court. 

Pormer  U  2.'>65  and  2566,  amended  and  renumbered  by  L.  1914,  ch.  443. 
In   effect   Sept.    1.    1914. 

Original  Sonrcp  of  |  256.'5.~  L.  IH44,  ch.  300,  |  2,  in  part.  Section  2560 
•wtM  derived  from  B.  S.,  pt.  2.  ch.  6,  Ut.   1,   |  19:  L.   1873,  cb.  225. 
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9  275a.  fAm'd,  IHHt,  1803,  1895,  lf>05,  1014.]  Commlfiiitoaa 
of  c*xeentor,  ucluiluiiitrator,  irunrdiun  or  tetttameiitary 
truHteo. 

On  the  settlement  of  the  account  of  any  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  the  8nrn>gate  must 
allow  to  him  his  just,  reasonable  and  necessary  expenses  actu- 
ally paid  by  him,  and  if  he  be  an  attorney  and'  counselor-at-law 
of  this  state,  and  shall  have  rendered  legal  services  in  connection 
with  his  official  duties,  such  compensation  for  such  legal  services 
as  shall  appear  to  the  surrogate  to  be  just  and  reasonable;  and 
in  addition  thereto  the  surrogate  must  allow  to  such  executor, 
administrator,  guardian  or  testamentary  trustee  for  his  services 
in  such  official  capacity,  and  if  there  be  more  than  one,  appor- 
tion among  them  according  to  the  sei'vices  rendered  by  them 
respectively: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  Centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum. 

The  value  of  any  real  or  personal  property  distributed  or  de- 
livered, shall  be  considered  as  money  in  niaking  computation  of 
commissions.  But  this  shall  not  apply  in  case  of  a  specific  legacy 
or  devise. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian, 
is  required  to  receive  incume  and  pay  over  the  same,  and  such 
executor,  trustee  or  guardian  pays  over  said  income  and  renders 
an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  commission  on  the  amount  so  accounted  for  as 
he  would  be  allowed  upon  principal  on  a  judicial  settlemc^nt;  if 
he  does  not  render  such  annual  account,  he  shall  Iw*  allowed, 
upon  his  judicial  settlement,  his  commissions  u>K)n  the  total  in- 
come from  any  money  or  property  then  payable  to  such  bene- 
ficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  ac- 
counted for  amounts  to  one  hundred  thousand  dollars  or  more, 
each  executor,  administrator,  guardian  or  testamentary  trustee  is 
entitled  to  the  full  conipensati<m  on  principal  and  income  allowt^d 
herein  to  a  sole  executor,   administrator,  guardi^in  or   testamen- 
tary trustee,  unless  there  are  more  than  three,  in  which  case  the 
compensation  to  which  three  "would  be  entitled  must  b<i  appor- 
tioned among  them  according  to  the  servii-es  rendered  by  tnem, 
respectively.     Where  the  will  provides  a  siKUfific  compensation  to 
an  executor,  administrator,  testamentary  guardian  or  trustee,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  writ- 
ten instrument  filed  with  the  surrogate,  within  four  months  from 
the  date  of  his  letters,  or  in  the  case  of  a  testamentary  trustee 
or  guardian,  from  the  date  of  his  filing  his  oath,  he  renounces  the 
specific  compensation.     Where  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent, 
including  a  case  where  letters  testamentary  or  letters  of  general 
administration,  are  issued  to  a   person  who  has  been  previously 
appoiuted    a    temporary    administrator,    he    is    entitled    to    com- 
pensation in  one  capacity  only,  at  his  election,  except  that  where 
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he  hart  receivod  ronipeiiKatioii  in  one  rapacity  lie  is  entitled  to 
tlie  excess,  if  any,  of  the  compensation  allowed  by  law,  above 
the  sum  which  he  has  already  received  in  the  other  capacity. 

Former  %  2730,  as  amond^'d  by  L.  ISf^l.  cli.  535:  L.  1893,  ch.  68G;  L. 
1895.  ch.  5B5.  and  I..  1905,  ch.  388,  amendeil  and  renumbeNd  by  L.  1914, 
ch.  443,  In  effect  Sept.  1,  1914. 

Orlsrliial  Source.—  Pornur  ||  2736,  2737.  and  2T38  consolidated  by  the 
amendmeut  of  1M93.  SectloiM  2736  add  2737  were  takea  from  R.  9.,  pt.  2, 
ch.  G,   tit.  3,   fS  OH  and  09,  and  S  273b  was  new.    ' 
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ARTICLE  THIRD. 

Appeal;  wher^  how  and  to  trhni  court  taken,  and  potter  of  ap- 
pellate court;  undertaking  to  perfect  appeal  and  stay  execu- 
tion; probate  of  heirship;  definition  and  application  of  other 
sections  to  this  chapter. 

Sec.    2754.  Appeal;  when  and  to  what  court  it  may  be  taken. 
2753.   Whu  must  be  made  partleti. 

2756.  Time  to  appt^i;   how  taken. 

2757.  Ap{)eal  may  be  on  the  law  or  the  facta;  case  to>  be  mtde;   re- 

Tenial. 

2758.  Certain  proylfdonn  of  chapter  twelve  made  applicable. 

2759.  Security   to  perfect  appeal. 

2760.  Idem;     where    decree    is    for    money    or    deliTery    of    property, 

et  cetera. 

2761.  Security   to  stay  proceedings   In  cane  of  commitment. 

2762.  Amount  and   riHiuisites  of  undertaking;  action  thereon. 

2763.  Power  of  app<*llate  court;   further  testimony. 

2764.  Appeal ;  pruot^ediugs  thereopoa. 

I  2754.  [Ani'd,  ISfMS,  1914.]  Appealf  when  and  to  whmt 
court  It  may  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  maj 
be  taken  from  a  decree  of  a  surrojcate's  court,  or  from  an  order 
affecting  a  substantia]  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  I  2570.  an  amended  by  L.  1895.  ch.  946,  amended  and  renumbered 
by  U   1914,   ch.   44.1.   In  effect  8ept.   1.   1014. 

Original  Honroc—  II.  S.,  pt.  2,  ch.  6,  tit.  1,  {  35,  In  part;  pt.  S,  ch.  9. 
tit.  a,   g   104,  and  imrt  of  f  118. 

§  2755.   [Ani*d,  1014.]    IVlio  mnst  be  made  partlen. 

Each  party  who  has  appeared  in  the  special  proceeding  in  the 
surrogate'.**  court,  must  be  made  a  party  to  the  appeal.  A  per- 
son not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former  I   2.'S73.   amended   and  renumbered  by  L.   1914,   cb.  44S,   In   effect 
S4>i)t.    1.    1914. 
Original  Source. —  New. 

I  2750.   [Am'd,  1014.]     Time  to  appeal  |  how  taken. 

'.  /  An  appeal  must  be  taken  within  thirty  days  after  tne  service. 

^  ''  ■'  upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
f(»r  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken,  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to 
the  appeal,  other  than  the  aiipellant,  and  upon  the  surrogate, 
or  the  clerk  f»f  the  surn»Kutc's  <'ourt,  of  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  and  stating  that  the  ap- 
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pollant  appeals  from  the  same,  or  from  a  specified  i>art  thereof. 
Where  a  party  to  the  special  proceeding  iu  the  court  below  ap- 
I>eared  in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  served 
personally,  either  upoti  him  or  upon  his  attorney. 

Former  ff  2572  and  2574,  amended  and  renumbered  by  L.  1914,  eh.  443,  in 
effect    Sept.    1,    1014. 

Origlnul  Source  of  |  -'.'72.->8uliHtltiitt>  for  R.  S.,  pt.  2.  <h.  G,  tit.  1, 
i  55;  pt.  3,  ch.  9,  tit.  3,  |f  90,  105,  100,  and  107.     Section  2574  was  new. 

I  2757.  [Am'd,  1914.]  Appeal  may  be  on  the  lavr  or  the 
tmetmi  ca«e  to  be  made)  reversal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  ui)on  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  an 
issue  of /fact,  it  must  be  heard  u^ou  a  case,  to  bo  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which  an  exception  is  duly 
taken  by  the  appellant,  as  prescrilH»d  in  section  2542.  But  such 
a  decree  or  order  shall  not  bo  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  f  2576,   amended   and   renumbered   by   L.    1914,   cb.    443,   In  effect 
Sept.    1,    1914. 
Original  Source. —  Kew. 

I  2768.  [Ain*d»  1014.1  Certain  provisions  of  chapter 
twelve  made  applicable. 

The  provisions  of  the  following  sections  of  this  act,  to  wit: 
sections  1295  to  1299  both  inclusive,  and  1301  to  1903  and  1305 
to  1300  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
"judgment"  shall  mean  a  decree. 

Former   |   2575,   amended   and   renumbered   by   L.    1014,   cb.    443,   in   effect 
Sept.    1,    1014. 
Original  Source. —  New. 

g   2760.    IReunui.,  1014.]      Security  to  perfect   appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
In  a  case  specitied  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Former   i  2577  renuniberwl  by  L.   1914,   cb.  44.3,  In  effect  Sept.   1,    1014. 
Original  Source.—  Substitute  for  U.  8.,  pt.  2,  ch.  6,  tit.  1,  |  5«;  and  pt.  3, 
ch.  9,  tit.  8,   {  108. 

g  27eo.  [Am'd,  18M2,  1914.]  Id.|  where  decree  In  for  money 
€^r  delivery  of  property,  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  l>epn  revoked,  or  a  trustee  has 
been  removed  a  notice  of  appeal  by  an  executor,  administrator, 
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teiitaiupiitary  trustee,  guardian  or  other  pefson  Appointed  by  the 
surrogate's  court,  from  a  decree,  directing  him  to  pay  or  distribute 
money,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de- 
liver ^jroperty;  or  by  an  executor  or  administrator  from  an  order 
^rantiuK  leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  1825  of  this  act,  does  not  stay  the  execution  of  the  decree 
appf'aled  from  unless  the  appellant  gives  an  undertaking,  with 
at  least  two  sureties,  in  a  sum  therein  si)ecified,  to  the  effect  that 
if  the  decr(*e  or  order,  or  any  part  thereof,  is  "affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  againjit  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or.  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  afQrmed. 

Former  |  2578.  an  amondiHl  tiy  L.  1882.  ch.  399,  amended  and  reaumbered 
by  L.   1914.   ch.   443,  In  effect  St-pt.   1,   1914. 

Oiif^lual  Souroo.—  B.  8.,  pt.  2,  eb.  6,  tit.  6.  |  21,  latit  clause;  and  L. 
1870,   oU.   359,   12. 

I  2761.  rAm'd,  1914*]  Security  to  mttty  proceedlnflrs  in  ca«e 
of  commitment. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  an 
attorney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or  di«- 
missal,  surrender  himself  in  obedieuee  to  the  decree  or  order, 
to  the  custody  of  the  sheriff  of  the  cguuty,  wherein  he  was 
directed  to  be  committed. 

Former    S    2579,    amended    and   renumbered    by   L.    1914,    cb.    443,   la   effect 
Sept.    1,    1U14. 
Urljfinal  Source.—  K.   S.,  pt.  3,  ch.  9,   Ut.  3,   H  111-115. 

§  27G2.  [Am*d,  1014.]  Amount  and  recinlMites  of  nnder- 
takinjuri    action   thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must  be  fixed  by  the  surrogate, 
or  by  a  judge  of  the  appellate  court,  who  may  require  proof,  by 
affidavit,  of  the  value  of  any  property,  or  of  such  other  facts 
as  he  deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  seetions. 
must  be  to  the  people  of  the  .state;  must  contain  the  name  and 
residence  of  each  of  tlie  sureties  thereto;  must  be  approved  by 
tile  surrogate  or  a  judge  of  the  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may.  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  agirrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or 
in  the  name  of  the  people.  Such  action  may  be  prosecuted  «n 
the  same  manner,  and  with  tbe  same  effect  as  an  action  upon 
an  administrator's  bond;  aud   the  proceeds  of  the  action  mitst 
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be  paid  or  distributed  as  directed  by  the  surrogate,  to  or  among 
the  persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  court. 

Former  II  25S0  and  25S1,  amended  and  renombered  by  L.  1914,  cb.  443,  in 
effert   Sept.    1.    1914. 
Original  Source. —  New, 

§  27G3.   [Aiii*dy  lf>14.]    Power  of  appellate  courts  farther 
tentimoiiy. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the  questions  of  fact,  which  the 
surrogate  had;  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or  documentary  evidence,  and  appoint  a  referee. 

The  appellate  court  may  reverse,  afllrm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review, 
and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  T^iwn  an  appeal  from  a 
determination  of  the  surrogate,  mad«  upon  an  application  pur- 
suant to  subdivision  six  of  section  2490  the  appellate  conrt  has 
the  same  power  as  the  surrogate,  and  his  determination  must 
be  reviewed  as  if  an  original  application  were  made  to  that 
court.  The  decree  or  order  appealed  from  may  be  enforced,  or 
restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  this  act.  with  respect  to  an 
appeal  from  a  judgment. 

Former  SI  2.T8C  and  2587,  amended  and  rennmbered  by  L.  1914,  ch.  443,  In 
fffppt  H<«pt.    1.    1014. 
Original  Source.--*- New. 

§  2704.  [Am'dy  1895,  1&14.]  Appeal  |  proceedlnarii  tlker*-* 
upon. 

In  the  appellate  division  of  the  supreme  cotirt  the  order  made 
upon  an  ap^al  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  cleric  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be 
transmitted  to  the  court  from  which  the  appeal  was  taken,  an(? 
the  court  below  shall  enter  the  judgment  or  order  necessary  te 
carry  the  determination  of  the  api)ellate  division  into  effect. 

Former  S  2.')K.i,  ait  amended  by  L.  1S&3.  eb.  94G,  renumbered  by  U  1914 
cb.  443,  in  eflfeet  S^'pt.   I,   1014. 

Original  Source. —  New. 
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ARTICXB  FOrRTH. 

Probate  of  heirship;  definitions,  and  application  of  othe^  aeciions 

to  this  chapter. 

Sec.    2765.  Holr,  ot  optert,  may  apply  to  establlub  helmblp. 
2700.  What   factn  to  be  aKc<Ttaln<*d :   d«»<'r«»e  tbereupun. 

2707.  Decree    to   b«»    rec-onled ;    effe<"t    thennif. 

2708.  Detlnltlon  of  expreHRtonR  UfM'd  In  tbifl  chapter. 

2709.  Application  of  chapter;  confirmation   of  previous  acts. 

2770.  (Vrtaln    provisIonH  made  applicable   to   pi^^eedlnKs   in   surrogate** 

conrtn. 

2771.  Effect  of  thiH  chapter  on  laws  applicable  to  certain  counties. 


I  2765.     rAm'd,     1892»    1914.]       Heir,    #tc.»    may    »PPlT    tm 
establish  neirshlp. 

Whoro  a  person,  seized  in  fee  of  real  property  within  the 
state,  dies  intestate,  or  without  hnvinjc  devised  his  real  property, 
his  heirs,  or  any  of  them,  or  any  person  deriving  title  from  or 
through  such  heirs,  or  any  of  them,  may  present  to  the  surro- 
gate's court  which  has  acquired  jurisdiction  of  the  estate,  or.  if 
no  surrogate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrogate's  court  of  the  county  where  the  real  property,  or  any 
part  there<)f  is  situated,  a  petition,  describing  the  reai  property, 
setting  forth  tlie  facts  upon  which  the  juri.sdiction  of  the  court 
ilepends,  and  the  interest  or  share  of  tlie  i»etitioner,  and  of  each 
other  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  why 
the  prayer  of  the  petition  should  not  l>e  granted.  I^pon  the 
presentation  of  such  a  petition  a  citation  must  be  issued  accord- 
ingly, except  in  a  case  wh€»re  the  petitioner  was  a  party  to  a 
judicial  settlement,  the  decree  upon  which  determined  the  rights 
of  the  parties  to  such  real  estate. 

Former  |  20r»4.  n«  nmcndcd  by  L.   IS02,   eb.   11  r»,  amondiKl  and  renumbered 
by    I..    1914.    ch.    44.1,    in   effect    Sept.    1,    1914. 
OriKluul  Source. —  h.   IhlH,  ch.  ."i.VJ,   i|   1  and  2,  in  part. 


§  2700.    rAin*d,  1014.]      "What  facta  to  be  ascertained  i   de- 
cree  tliereapom. 

I'pon  the  return  of  the  citation,  the  surrogate's  court  must 
bear  the  allegations  and  proofs  of  the  parties  and  determine  all 
the  issues  raisecl.  The  petitioner  must  establish  the  fact  of  the 
decedent's  death;  the  place  of  his  residence  at  the  time  of  his 
death:  his  intestacy,  either  generally,  or  as  to  the  real  pro|M»rty 
in  question:  the  heirs  entitled  to  inherit  the  property  in  ques- 
tion; the  name,  age,  residence  and  relationship  to  the  decedent, 
of  each;  and  the  interest  or  share  of  each  in  the  proT>erty.  Thp 
surrogate,  when  these  facts  are  established,  must  make  a  decree, 
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describing  the  property,  and  declaring  tliat  the  rij?ht  of  inherit- 
ance thereto  has  1)eeu  establiBhed  to  his  satisfaction,  in  accord- 
unco  with  the  facts,  which  mnst  be  recited  in  the  decree. 

Former  8  2656,  amended  aud  renumbered  bj  L.  1914.  ch.  443,  in  eflTeet 
Sept.    1,    1U14. 

OriKlnal  Houroe.— -L.  1873,  ch.  052,  ff  1  «jid  2,  in  i»art,  as  amended  by 
U   1874,  ch.   127. 


§  seTttT.    [Am^d,     1&14.]    Decree     to     be     recorded;     effect 
thereof. 

A  certified  copy  of  a  decree,  uiade  as  prescribed  in  the  last 
section  may  be  recorded  in  the  office  of  the  clerli,  or  of  the 
register,  as  the  case  reiinir^s,  of  each  county  in  which  the  real 
property  is  situated,  as  prescril)ed  by  law  for  recording  a  deed, 
and,  froni  the  tinie  when  such  copy  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facts  so  de- 
clared to  be  established  thereby  against  all  parties  to  such 
proceeding. 

Former   I   2657,    amended  aud  renumbered  by  L.   1814,   ch.   443,   in  effect 
Sept.    1,    1014.  \ 

OrlKi;ial  Source. —  L.   1873,   ch.  552,   f {  1  and  2,  in  part,  as  amended  by 
Ik   1874,  ch.   127. 


I  2768.  [Am'd,  IIHW,  1&14.J  Deflnttlon  of  expression*  ased 
In  tJhl«  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  ii|  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  wf»rd  '*  intestate,"  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  -it  is  used  with  respect  to  par- 
ticular property  it  signifies  a  person  who  died  without  efifectually 
disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  "  assets,"  signifies  personal  ijroperty  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  "  debts  "  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
**  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
any  person  having  a  claim  for  expense  of  administration,  or  any 
person  having  a  claim  for  funeral  expenses. 

4.  The  word,  '*  will."  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  '*  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  **  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions  as  executor  or  adminlRtrator. 

7.  The  word.  *'  surr<»gnto,"  where  it  is  used  in  the  text,  or  In  a 
bond  or  undertaking,   given   inirsuant   to  any   provision  of  this 
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chapter,  includes  every  officer  or  court  vested  by  law  with  the 
fuuetioiiM  of  surroj^ate. 

8.  The  expretsHion,  '*  judicial  settlement,'*  where  it  is  ftpplied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purpoaeB  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
b"  **  jiidirially  settled." 

{},  The  expression,  **  Intermediate  account,*'  denotes  an  account 
filed  in  the  surrogate's  ofllce,  for  the  purpose  of  disclosing  the 
acts  of  the  person  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  In  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  act 
specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  **  persons  interested,"  where  it  is  used  in 
connection  with  an  estate  or.  a  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  \A1iere  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pepdin^. 

12.  The  term,  **  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lauds,  tenements,  or 
hereditaments,  except  those  which  arc  determiuwd  or  extinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  by 
law  to  be  assets.  The  word,  **  inheritance,"  signifies  real  prop> 
erty  as  defined  in  this  subdivision,  descended  as  prescribed  by 
law.  The  expression,  *' personal  property,"  signifies  everj*  kind 
of  properly  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  i)rovision  upon  an  executor  or 
administrator. 

14.  The  word  "guardian"  refers  to  a  guardian  of  an  infant's 
person  or  property,  or  both,  appointed  by  the  surrogate's  court 
or  the  supreme  court,  and  includes  a  guardian  appointed  by  will 
or  deed.  , 
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15.  Whenever  iu  this  chapter  a  paper  or  instrument  is  rc?qnired 
to  be  •*  acknowiedgod,  or  proved,  and  duly  c<?rtlfied/'  the  sam^ 
8ball  be  acknowledged  or  proven  in  the  same  manner  as  a  deed 
is  required  to  be  acknowledged  or  proved  and  certified  to  be 
recorded  in  that  county,  except  that  when  executed  witJjin  the 
state  of  New  York,  no  certificate  of  the  county  clerk  shall  be 
required. 

Ifl.  The  word  "respondent"  when  used  In  thfs  chapter  signi- 
fies every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  "  wtrrogate's  court  **  and  **  snrrogate "  where 
they  refer  to  jurisdiction  mean  the  particular  court  or  surrogate 
having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  chapter  a  paper  ia  directed  to  be  deposi- 
ted in  the  "  post-office,"  such  deposit  may  be  made  in  any  post- 
offlce  or  letter  box  maintained  and  exclusively  controlled  by  the 
United  States  government. 

Fortnpr  |  2514.  nR  amonrtpd  by  Ti.  1900.  ch.  120,  amended  and  rennmbered 
by  L.   1014.   rh.   443.   In  offpot  Sept.    I,   1014. 

Ortginal  Source. —  Mostly  new ;  but  i<abd.  4  Is  from  R.  S.,  pt.  2,  ch.  6, 
tit.   1,   I  71.  and  subd.   13  is  from  It.   S..  pt.  2,  ch.  2,   {  27. 

§  2700.  [Ain*c1,  ISOS,  1914.]  Application  of  chapter;  con- 
flrmatlon  of  previoas  acts. 

Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared to  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  f   2482,   an  amondt'd  by  L.   1S03,   ch.   08G,   renumbered  by  L.   1014, 
ch.    443.    in    eff«.rt    S<-pt.    1,    11)14. 
Original   Source—  It.   S.,   pt.   2,    ch.   6,    tit.    1,    f    68b. 

9  2770.  [Ant'd,  lf>14.j  Certain  provlalons  made  applicable 
to  proceedingTN   in   fmrroKnteH*   conrtN. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates*  courts  and  to  the  proceedings  therein,  so  far  as  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 

Form<T   §   2.'3S,    nmcTiflod   .and   n'numlH>rod   by   L.    1014,   oh.   443,    In  effect 
Sfpt.    1,    11114. 
Original  Source, —  New, 
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I  2771.   [Added.  1914.]     Bllect  of  tSiU  chapter  on  laws  ap- 
plicable  to  certain  counties. 

Nothing  in  this  chapter  shall  repeal,  amend  or  modify  any  exist- 
insr  law  specially  applying  to  any  county,  which  is  inconsistent 
with  any  section  of  this  chapter,  nor  in  any  manner  affect  any 
litigation,  action  or  special  proceeding  pending  at  the  time  when 
this  act  takes  effect,  and  such  pending  action  or  special  proceed- 
ing shall  proceed  under  the  practice  established,  the  same  aa 
though  not  affected  by  this  act. 

Added  by  L.   1914,  ch.  443,  la  effect  Sept.  1.  1014. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,  and  Proceedings 

Therein. 

TITLl       I.— J«rlidIettom  aad  6«B«ra1  Pow«n. 

TITLE      II.— C0««»iMBi«Bt  of  AHtOB )  lpp«*ruiee  of  PMtteo;  ProTlatoa*! 
Remedies. 

TITLE    m.—  Pleftd Infill ;   IiifiUdiog  CoomUreUlaifl,   aad   Prooeedtafffl   npoa 
iBflwer  of  Title. 

TITLE     IT.—  ProeeodlBf  t  Between  the  Jolmder  of  Ittoe  nad  the  TrU|. 

TITLE      y.—  Trial  aad  Its  lacldeaU. 

TITLE     YL-  JndffBieBt )  and  Dochettag  the  Samo. 

TITLE  Til.— Bxecntloaa. 

TITLE  YUI.— Ipveais. 

TITLE    IX.-Coete. 

TITLE      X.—  Artloa  or  Speelal  Proeeedlaf ,  ReUtlag  to  aa  Aalaial  Strayla^ 
apoa  the  Hlghwajr. 

TITLE    XI.—  PrOTlaloBi  Rpedallf  Belatlair  toCoarte  of  Jnatieet  of  the  Peace 
U  the  City  of  Brook Ijra. 

TITLE  XII.— MlMollaaeoneProTUIoai. 

TITLE  L 

JuriEdictioxL  and  g*eneral  powen. 

Bee.  2861.  Jnstice't  Jnrledlctlon  mutt  be  tpedally  conferred  by  law. 
2862.  Qenenl  dvil  juriedlctlon. 
2868.  No  juiiedlctlon  in  certain  cases. 
2864.  Gonfesalon  of  judgment. 
2866.  Actions  by  and  aninst  ofBcers,  etc.;  and  by  execntora,  ote. 

2866.  Tay em-keepers  disqualified. 

2867.  Members  ot  legislature  not  compelled  to  act. 

2868.  Justices  to  bold  courts:  generel  powers. 
2860.  In  wbat  town,  ate.,  action  must  be  brought. 

2870.  Criminal  contempt. 

2871.  Id.;   bow  punlsbed. 

2872.  Offender  to  be  beard. 
2878.  Record  of  coUTiction. 
2874.  Requisites  of  commitment. 

2876.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

I  2861.  Jaatlce'a  Jariadlctlon  nmat  be  apecially  conferred 
by  law^. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions 
and  special  proceediDgs,  as  is  specially  conferred  upon  him  by 
statute,  and  no  other. 

See  Oo.  Proc.,    f  68. 

I  2862.   [Am*d,  1806,  1906.1     General  civil  Jariadlctlon. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  bas  jurisdiction  of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  thnn  a  promise  to  marry,  where 
the  sum  claimed  does  not  excee<1  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an 
injury  to  property,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred 

dollars.  • 
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•tf.  ^.n  action  upon  a  bond  couditioued  for  the  payment  of 
Zziouey,  where  the  8Uiu  claimed  to  bo  dluo  docs  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  instalment,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  iiio 
peace. 

e.  [Am»d,  1906.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  ,Xn  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  excei^l   fifty  dollars. 

L.    1906.   ch.   248.     In  effect  Sept.    1,    IWfl. 

7.  An  action  to  recorer  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as^  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Pi'oc.   S  6^  am'd.    Subd.   8  added,   L.   1806.   ch.   303. 
I   2803.    [Am'd,  1SS2,   1805,  1900.1      No  Jurlndlctlon  In  cer- 
tain cniieM. 

But  n  justice  of  tho  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  (»f  tlu*  following  cases: 

1.  Where  the  pooph*-  of  the  State  arc  a  party,  except  for  one 
or  more  fines  or  penalties   not  exccediuj;  two  hundreii  dollars. 

2.  Where  the  title  to  real  proiK»rty  comes  in  question,  as  prtu* 
scribcMl  in  title  third  of  this  chapter. 

.3.  Where  the  action  is  to  recover  damages  for  an  assault, 
battery,  false  imi)ris()nmeut.  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  tmdor 
sections  eighttn^n  hundretl  and  thirty-seven,  nineteen  hundrt*d 
and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sec- 
tions twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  Where,  In  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds   four  hundred  cTolIars. 

5.  Where  tlm  action  is  lirought  against  on  executor  or  admin- 
istrator as  such,  except  where  the  omount  of  the  claim  is  less 
tlnni  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  :ind  rejected  by  him. 

Td..  S  M:  I.,  ivn,-.  vh.  .-.27.  AmM  by  L.  lOOft.  ch.  65,  |  3.  Bee  Doto 
SO  of  iiutcH  of  Board  of  Statutory  I'onsolidution  at  eod  of  code. 

1  2^64.   Confemiton  of  Jailgrnient. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  Judg- 
ment, tii>on  the  O()nfession  of  a  dofon«lant.  a»  prescribed  in  title 
sixth  of  this  chaptt^r,  where  the  sum  confessea  does  not  exceed 
five  hundred   dollars. 

Id..   I  53.  Rubd.  S. 

{  22865.  TAniM,  1R82.1  Actlonn  by  and  Sir&liist  ofllc«rs, 
etc. I   aund   by   executors,   etc. 

An  action,  cognizable  bjr  a  justice  of  the  peac»*,  may  be  hmnifht 
by  or  against  a  corporation:  by  or  against  a  natural  jierson  in 
his  own  right:  by  or  against  a  town  or  county  offlc<*r  In  his 
oMlcial  character:  or  by  an  executor  or  administrotor,  trustee  of 
an   express   trust,   or   n    rerei>!'r   in   supplenieiitnrv   proeeedinirs. 

2  a.  S.  220,  i  &   (2  Kdm.   2ar.    I      JS47,  cb.  47U,   8  40   U  l^kliu.   D80;. 
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f  2800.  [Ani'd,  191^.1      Tavern-keeperM  dlsqnalifled. 

A  justice  of  the  p^ace  who  is  an  innholder  or  tavern-keeper 
engaged  In  the  liquojJUt raffle  or  at  whose  inn  or  tavern  liquor  is 
sold,  has  no  ppwe^  or  jurisdiction  under  any  provision  of  this 
chapter:  but  if  a  judgment  has  been  actuallj^  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
upon  payment  thereof. 

L.  1847,  ch.  140  (4  E^m.  548).     Am'd  by  L.  1911,  cli.  000,  In  effect  Sept 

1.  1911. 

S  SS07,  Meiikbera  of  Icirlnlatiire  not  comp/elled  to  aot. 

A  justlc*  of  the  peace,  who  is  a  member  of  the  senate  or 
n>(»embly,  is  not  obliged  to  Iftike  cognizance  of  a  civil  action  or 
s|M'ci:il  proceeding;  but  he  may  take  cognizance  thereof,  in  his 
discretion.  — 

2  B.  8.  228.  9  7  (2  Bdm.  242).  am*«. 

f  S»€I8.  [Am>d,  1887, 1899.]    Jnatteea  to  bold  eo«rt|  voaovaI 


A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  w:here  special  provision  is  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 

Id.,ll.am*d;  L.  18B7,ch.404;L.  189»,cta.lOB.    In  effect  Sept.  1, 1899. 

S  2809.  [Am'd,  1898,  189R,  1908.]  In  what  town,  etc.,  ac- 
tion mniit  be  bronRbt. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
eases: 

1.  Whei;e  the  defendant  h&s  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  [Am'd,  1896.]  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.  1895,  ch.  1S8. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  be  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  [Added,  1893|  am'd,  1898,  1908.]  In  any  town  adjoining 
an  incorporated  city,  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  snch  action  is  a 
resident  of  such  town. 

X«.  189$,  ch.  74 ;  L.  IMS,  ch.  113 ;  L.  1908.  ch.  521.    In  effect  Sept.  1, 1908. 
A  defendant  designated  in  section  2879,  section  2880,  or  sec* 
t!on  2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  aummona  is  deliyered,  resides. 
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8  2870.   CrlmlnHl  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuons,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
nient,  or  any  other  judicial  proceeding;  where  such  behavior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  ^o  interrupt  his  olficial  i)roceeding6. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for*a  criminal  contempt,  in  any 
other  cose. 

2  R..  S.  273.    §  274  (2  Earn.  281); 
I  2871.  Id.  I  bow  pnntaibecl. 

'  Pwulflhtnent,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committea  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
exoiration  of  ten  days;  but  where  be  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

M.,  S  276,  am'd. 

I  2S72.   Offender  to  be  beard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  Justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 
Id.,  i  270,  am'd. 

§    2873.   Record    of    conviction. 

A  iustice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  after  the  conviction,  make  up,  subscribe,  and  file  In  the 
county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awaraed 
by  him  upon  the  conviction. 

Id.,  1  277,  am'd. 

i  2874.  Reqnlpltea  of  oommltmcnt. 

J     A  warrant  of  commitment  foi*  a  contempt  must  set  forth  the 
pnrticnlnr  circumstances  of  the  offence;  otherwiae  it  is  void. 

Id.,  §  278. 

I  2875,  Fine  to  be  paid  to  overseer  or  anperlntendent  «t 
tbe  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  peace  for  n  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  ta  the  oveweer  or 
superintendent  of  the  poor  of  the  town,  city,  or  diatrict,  wherein 
the  fine  was  imposed;  or,,  where  there  is  no  such  officer,  to  the 
officer  or  officers  performing  corresponding  functions  under  an- 
other name:  unless  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town  in  a 
case  where  it  is  authorized  by  law  so  to  do. 
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TlTIiS  XL 

Ckmunenoemaofe  of  action;  appearance <rf parties  ;  pvoviaional 

remedies. 

Article  i.  eommtneenient  of  acttoo. 
2.  ▲pDea(iiD«ev<  parties. 
If.  Order  of  arrett 
I.  Attachment  of  ixvperty. 
6.  RepUvin. 

ARTICLS  FIRST. 

Commenaement  of  action. 

Sec.  2876.  Action;  hov  commenced. 
287T.  Oontenta  offjnmmong. 
2^78.  Serrlce  of  f  anuDona. 

2879.  Id. ;  upon  a  corporation. 

2880.  Id.;  special  provlslona  relatincr  to  railroad  oorporatlona 

2881.  Id.;  relating  to  express  companies. 

2882.  Last  two  seetiontfqnalifled. 

2883.  Seoond  and  tliird  summons;  effect  thereof. 

2884.  'V^'here  name  of  defendant  Is  unknown. 
28S5.  Return  of  summons. 

1  2876.  Action;  bofv  comineaced. 

An  action  is  commenced  before  ia  justice  of  the  pe&ce,  either 
by  the  voluntaiT  appearance  and  joinder  of  issue  hf  the  parties, 
or  by  the  service  of  a  summons. 

2  B.  8.  227.  H  11.  12  and  18  (2  Bdm.  248). 

I  2877.  TAjBi'd^  1004.1    Contents  of  •vmmonM. 

The  summons  must  be  directed,  generally,  to  tiny  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
ciyi)  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
npon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  I  14,  am'd;  L.  1904.  ch.  99.     In  efTect  Sept.  1,  1904. 
5  2878.  Servlee  of  anmniona. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearabce  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

Id.,  I  15,  am'd. 

f  2870.  [Am'd,  10O4.]    Id.t  npon  a  corporation. 

Where  the  defendant  to  l>e  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  dellvoring  a  copy  thereof  to  as  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summMks  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  delivered  as  prescribed  in  sections  four  hundred  and 
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ihirty-or.e  and  fcnr  hundred  and  Ihlrty-two  of  this  act,  or.  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  per- 
son, partnership  or  company  by  whatever  official  title  he  or  it 
is  called. 

Go.  Proc,  I  64;  L.  1847.  cb.  470,  S  45  (4  Edm.  587);  L.  1904.  cb.  527.  In 
effect  April  28,  1904« 

I  aSSO.  [Am'd,  1900.]  Id.}  ppeelal  provlalom  relatfay  t« 
railroad   corporations. 

Where  the  defendant  to  be  aerved  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served:  in  which  case,  the  sulnmons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 
L.  lesi.  oh.  28e.  U  U.  is  (S  Edm.  645);  L.  1900,  oh.  511.    In  effect  Sept.  1, 1900. 

I  2881.  [Am'dy  1805,  1906.]  Id.)  relating  to  express,  Insar* 
ance  and  teiesrapli  conipanleM. 

Where  the  defendant  to  be 'served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 

Serson  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
e  delivered,  as  prescribed  m  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  cH>py 
thereof  to. any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  cony 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  U[><>n 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  l>e  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 
L.  1895,  oh.  .340;  L.  1906,  oh.  211.     In  effort  Sopt.  1,  1905. 

S  :2H82.   Liaait  two  mectlonii  qaallfled. 

Where  a  person  has  been  design  a  te<l.  as  prescribed  in  either 
of  the  last  two  sections,  nntl  the  <lesignation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  servic<N^  that  the  person 
designated  is  dead,  or  has  c-eased  to  reside  within  the  county:  or 
that  he  cannot,  after  due  diligenee.  be  found  within  the  county, 
so  as  to  deliver  a  ropy  of  the  summons  to  him:  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  be  served  as  if  the  designation  had  not  been 
made.  Su<*h  a  designation  may  he  levoUejl  i>y  a  writing.  exeonte<l 
and  filed  in  like  manner  as  re(|uire(l  for  the  purpose  of  uiakinn: 
the  designation. 
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f  8883.    Second  and  third  ■ammonsi  ellect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not 
served,  for  an^  cause,  a  second  summons  may  b^  issued  by  the 
same  justice,  m  the  same  action,  within  twenty  days  after  the 
tirst  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issniuK  a  new 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

9  2H84.  "Where  name   of  defendant  is  nnknoiv^. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  pait  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
a  desciiption,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  R.   S.  274.  I  282  <2  Edm.  282). 

1  2885.  Return  of  snuinions. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  B.  S.  228,  i  16  (2  Edm.  244). 
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ARTICliB    SECOND. 

Appearance  of  parties. 

Sec.  28S6.  Parties  may  nppear  lu   person  or  by  attorney. 

2K8T.  rtnnrdian  nd  litem  for  lultint  plalntlfr. 

2888.  Id. :  for  Infaut  defendant. 

28{!»0.  >Mieii   constable,   or   law  iiartiu-r  or  clerk   of  Justice  may  not  act 
us  attorney. 

2890.  Authority  of  attorney:  how  provcsl. 

2891.  I'lnlntiff  to   prove  his   caw,   except   where  a   rerlfled  complaint  la 

wrved. 

2892.  DeCendnnt   may  offer    to   compromiiie:    proceedings   tlu-rcupou. 
2S0.'l.  Justice   to  wait  one  hour. 

1  2H8G.   PnrtleH    may    appear    In    pernon    or   by    attorney. 

A  party  to  an  action  beforo  a  justice  of  the  peace,  who  is  of 
full  UKC,  may  appear  and  prosecute  or  clefen<l  the  same,  in  person 
or  by  attorney,  at  his  election,  iiuJesH  he  has  btiiu  judicially  de- 
clared   to   bo   incompetent   to    mauugc   hin    ufifairs. 

2  R.   S.   2.32.   M   »0  and  41    (2  Kdm.   248>. 

I   :28N7.   Gnnrdian  ad  litem  for  Infant  plaintiff. 

Before  ft  stimmons  is  issued  in  behalf  of,  or  an  issue  is  joined 
without  summons  by.  an  infant  plaintiff^  the  justice  muMt  ap- 
I>oint  a  competent  and  responsible  person,  nominated  by  thj 
plaintifF  or  his  genera!  iruardian.  to  app(»ar  as  his  ffuardiau  for 
the  purpose  of  the  action.  The  written  ccmsent  of  the  person  »o 
ajipointed  must  be'  filed  with  the  justice,  before  his  appointmeDt. 
The  pruardian  so  appointed  is  responsible  for  the  costs. 

Id..   I  40   fZ  Kdra.  249). 

I   28H8.   Id.;   for  Infant   defendant. 

After  the  service  and  return  of  a  summons  ai;ainst  an  infant 
defendant.  n<»  other  procccdinjr  shall  be  taken  in  the  action  until 
a  person  has  been  appointed  to  npp<>ar  as  his  f^uardian  for  th«; 
purpose  of  the  action.  Upon  the  nomination  of  the  defeudantf 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  thi? 
defendant  does  not  appear  upon  the  return  of  the  sumnious.  or  if 
be  ne^lpcts  or  refuses  to  n<miin«te.  the  justice  may,  on  the  an- 
plication  of  the  plaintiff,  appoint  any  proper  person  as  his  gnurn- 
ian.  Tlie  written  consent  of  the  i>€rson,  so  app<)inted,  nui.Ht  ho 
filed  with  the  justice  before  his  appointment.  Th^  guurdian  so 
appointed   is  not   responsible  for  any   costs. 

M..   SS  42  and  4?,. 

<{  2KSf».  [Anrd,  inOO.]  1%'lien  conNtable  or  law  partner 
or  clerk  of  JuHtlee   may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
on(»  and  two  hundre<l  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constaVde  who  serve<l  the  summons  or  the 
venin»,  or  the  hnv  partnc^r  or  clerk  t»f  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id..  H  44:  L.  1»<04.  oh.  421  (0  Kdm.  29.'0.  Am'd  by  L.  lOOP,  ch.  65, 
S  3.  Sf-e  no?"  81  of  not<'s  of  l"5.)ard  of  Statutory  Consolidation  at  end  of 
ciMle. 

$   2.SfK>.    Authority   «»f  attorney;   bo^r  proved. 

The  nttr)rney's  authority  may  b<-  conferred  orally  or  in  writing, 
bui  the  jii^tl<-e  shall  unt  snfl'ev  a  per^«)n  to  ai)pear  as  an  attorney. 
unless  his  authority  is  admitted  l^v  the  adverse  party,  or  proved 
by  the  affidavit   or  o»-al   testimony  of  liimself,  or  another. 
.      Id..    {   45. 
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9  2891.   rAm'd,  1900.]       PlaintllT  to  prov*  his  ease,    except 
where  a  verified  complmfnt  Is  served. 

If  a  defeDdant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving-  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  veritied  com- 
plaint as  provided  by  section  twentj'-nine  hnndred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  tb^  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  tor  the 
amount  demanded  m  such  complaint,  with  costs,  without  further 
proof. 

Oo.  Proc.,  I  04,  subd.  8;  L.  1906,  ch.  291.  In  effect  Sept.  1,  1006. 

i  2883*  Defendant  may  oiler  to  compromise  |  prooeedlncs 
tnoreapont  i 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sam  therein  specilied,  with  costs.  If  tliere  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  o^er  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  tak^n.  If  the  plaintiff  thereupon,  before 
takinff  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  miist  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial:  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  be  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  subd.   15. 

S  2893.   Jastlce  to  wait  one  boar. 

I^pon  the  return  of  a  summons  duly  served,  th«^  justice  mtist 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less the  parties  sooner  appear. 

2  R.  B.  2$8.  f  46  (2  Edm.  249),  am'd. 
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-tf.  ^.n  action  upou  a  boud  conditioned  for  the  payment  of 
riioLey,  where  the  8imi  claimed  to  be  duo  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  by  the  bond  ia  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  instalment,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  che 
peace. 

6.  [Am»4,  looe.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  oi  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  .An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed   fifty  dollars. 

L.    1906,   ch.   246.     In   effect  Sept.    1,    VJOd. 

7.  An  aeti(m  to  recorer  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Pi-oc.   S  58,  am'd.    Subd.   8  added.  L.    1800.   ch.   303. 

1  2803.  [Am'd,  18H2,  1805,  1!>00.1  Xo  Jarlisdlctlon  In  cer- 
tain  caHeN. 

Hut  a  justice  of  iho  peace  cannot  take"  ooRmzance  of  a  civil 
nction,  in  either  of  tlie  following  cases: 

1.  Where  the  pcoph*  of  the  State  are  a  party,  except  for  one 
or  more  fines  or  jx  naltirs  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  proi^Tty  comes  in  question,  as  prt* 
scribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  riH'over  damages  for  an  assault, 
battery,  false  imj^risonmeut,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  thirty-seven,  nineteen  hundred 
and  two.  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sec- 
tions twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  Where,  in  n  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exi'ceds   four  hundred  dollars. 

5.  Where  thf  action  is  brought  against  an  executor  or  admin- 
istrntor  ns  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  exeeutor  or  administrator  and  rejected  by  him. 

Td..  S  54:  L.  IKn.-).  ch.  r)27.  Am'd  hy  L.  1909.  ch.  65.  |  3.  Soe  note 
80  of  uotoH  of  Boanl  of  Statutory  Consolidatiou  at  end  of  code. 

S   2^B4.    Conf^HHlon  of  Jndgrnient. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  jodf- 
ment,  upon  the  confession  of  a  defendant.  a»  prescribed  !n  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred   dollars. 

Id.,  I  53,  Ribd.  s. 

{  28<I5.  fAniM,  1R82.1  Aetlonn  1»r  and  SiralnBt  oAc^ra, 
etc.!  and   by   exeeutorw,   etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
his  own  right;  by  or  against  a  town  or  county  olflc«er  In  his 
official  character;  or  l)y  an  exeeutor  or  administrator,  trustee  of 
an  express   trust,   or   :i    rtM-eivcr   in   supplementary   proreedings. 

2  R.  S.  *^26,   S  5   (2  iCdtu.   241);    L.    1M4T,  cU.  47U,   S   45   (4  Edm.   &89). 
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S  280G.  [Am'd,  191t.i      TaT«rn-k«epera  dlsqnnlifled. 

A  justice,  of  the  p^flce  who  is  an  innholder  or  tavern-keeper 
enguKed  in  the  liquoijl.trafflc'  or  at  whose  iun  or  tavern  liquor  is 
sold,  has  no  ppwet  or  jurisdiction  under  any  provision  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  transcript 
therpof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
upon  payment  thereof. 

U  18i7,  ch.  140  (4  IWm.  548).  Am'd  by  L.  1911,  cU.  000,  In  effect  Sept 
1.   1911. 

S  jttftOT.  Members  of  Icfrlslatvre  not  comiwelled  ^o  aot. 

A  justice  of  the  peace,  who  is  a  member  of  the  senate  or 
assembly,  is  not  ouliged  to  Iftike  cognizance  of  a  civil  action  or 
s|ifH'ial  [trocoeding;  but  he  may  take  cognizance  thereof,  in  his 
discretion.     .  -  ' 

2  B.  8.  228,  9  7  (2  Bdm.  242).  amU 

f  aS68.  [  Am»d>  1887, 1809.]  Jnstlees  to  bold  eo«rt|  seaevAl 
pow^ers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  special  provision  is  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 

Id.,  1 1,  am*d ;  L.  1897.  ch.  404  ;  L.  1899,  eta.  105.    lo  effect  Sept.  1, 1899. 

i  2889.  [Am'd,  1898,  189R,  1908.]  In  what  town,  etc.,  ac- 
tion mvfit  be  bronRht. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Wher,e  the  defendant  hds  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  [Am'd,  1896.]  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.  1895,  oh.  15S. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  be  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  [Added,  1898;  am'd,  1898.  1908.]  In  any  town  adjoining 
an  incorporated  city,  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  Is  a 
resident  of  such  town. 

X«.  1898.  ell.  74 :  L.  IMS.  ch.  112 ;  L.  1908,  ch.  521.    In  effect  Sept.  1, 190S. 

A  defendant  designated  in  section  2879,  section  2880,  or  sec* 
tion  2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  summons  is  deliyered,  resides. 
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S  2870.   Criminal  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  behayior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  nis  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  *a  criminal  contempt,  in  any 
other  case. 

2  R.   S.  273,   S  274  (2  Earn.  281). 
S  2871.  Id.  I  boiv  pnniaibed. 

•  Punishment,  for  a  contempt,  specified  in  the  last  Bection,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharrjed  at  the 
exoiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id.,  9  276,  am'd. 

I  2872.  Offender  to  be  beard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  justice  mast  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  i  270,  am'd. 

§    2873.   Record    of    conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  most,  within 
ten  aays  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  ofiice,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  ftwaratd 
by  him  upon  the  conviction. 

Id.,  i  277.  am'd. 

I  2874.   Reavialtes  of  commitment. 

»     A  warrant  of  commitment  for  a  contempt  must  set  foj-th   the 
particular  circumstances  of  the  offence;  otlierwiio  U  is  ▼old. 

Id.,  §  278. 

I  2875.  Fine  to  be  paid  to  OTcrseer  or  unperlntendent  of 
tbe  poor. 

An  officer,  who  collects  or  receives  a  fine,  impoeed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  OTereeer  or 
superintendent  of  the  poor  of  the  town,  city,  or  dUtrict,  wherein* 
.the  fine  was  imposed;  or,,  where  there  is  no  such  officer,  to  the 
officer  or  officers  performing  corresponding  functions  under  an- 
other name;  unless  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town  In  a 
case  where  it  is  autiiorized  by  law  so  to  do. 
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TITIiS  XL 

Commftncemenb  of  action ;  appeanuioe  of  parties ;  pvoviiioiiAl 

remecUes. 

Article  1.  OommtDcement  of  action. 
2.  Appeaiaocevt  parties. 
9.  Order  of  arrett 
I.  Attachment  of  proporty. 
6.  RepUvin. 

ARTICLB  FIRST. 

Oommenaement  of  action. 

Sec.  2876.  Action;  hov  commenced. 

2877.  GoDtenta  of  fjummona. 

2878.  Serrlce  of  tammona. 
2870.  Id. :  upon  a  corporation. 

2880.  Id.;  special  provisions  relatlnir  to  railroad  corporations. 

2881.  Id.;  relating  to  express  companies. 

2882.  Last  two  seetiontf  qvalifled. 

2883.  Seoond  and  tliird  summons:  effect  thereof. 

2884.  Where  name  of  defendant  Is  unknown. 

2885.  Return  of  summons. 

§  2876.  Action;  boir  commenced. 

An  action  is  commenced  before  ^  justice  of  the  peace,  either 
by  the  voluntaiy  appearance  and  joinder  of  issue  by  the  partiea, 
or  by  the  service  of  a  summons. 

2  R.  8.  227.  SS  11,  12  and  18  (2  Bdtt.  248). 

« 

I  2877.  rAjBi*d^  1904.1    Contents  of  snmmonii. 

The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
ciTil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  erery  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id..  S  14,  am'd;  L.  1904.  ch.  99.  In  efTect  Sept.  1,  1904. 

i  2878.  Servlee  of  siunn&ona. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mooB  is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearahce  specified  therein;  except  where  it  Is  accom- 
panied with  an  order  of  arrest. 

ld.»  I  15,  am'd. 

f  2870.  fAm'd,  1004.]    Id.;  npon  a  corporation* 

Where  the  defendant  to  be  served  is  a  corporation,  or  penoD, 
company  or  partnership  doing  liusinoss  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  doHvoring  a  copy  thereof  to  a»  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summMis  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
misrht  be  deliver^  as  prescribed  in  sections  four  hundred  and 
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ihirty-ore  and  fcnr  hundred  and  thirty-two  of  this  act,  or.  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  per- 
son, partnership  or  company  by  whatever  official  title  he  or  it 
is  called. 

Co.  Proc..  i  84:  L.  1847,  ch.  470,  i  45  (4  Edm.  587);  L.  1904,  eta.  62T.  In 
effect  April  28.  1904. 

I   8880.    [Am'd,    1900.]    Id.|    apeolal   proTlalom    relatfas  f 

railroad   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served:  in  which  case,  the  sutnmons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 

L.  )eS4.  oh.  389.  II 14, 15  (3  Edra.  645);  L.  1900,  oh.  511.    In  effect,  Sept.  1, 1900. 

I  2881.  [Am'd,  18IKI,  IfMNI.]  Id.;  relating  to  expresii,  Insar- 
ance  and  telesrapli  couipanleM. 

Where  the  defendant  to  bc*served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  nn  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 

Eerson  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
e  delivered,  as  prescribed  m  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to. any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  cony 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,   designating   a    person   residing   in   the   county,    upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may   be 
personally  served  by  delivering  a  copy  thereof  to  the  person   so 
designated. 
L,  1806,  ch.  .340;  L.  1906,  ch.  211.     In  effect  Sipt.  1,  1006. 

S   2H82.   liBHt  tv«'0  He-otlonii  quallfled. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  per»on 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  due  diligence,  he  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him:  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  be  s*^rved  as  if  the  designation  had  not  been 
made.  Such  a  designation  may  l)«*  revoked  by  a  writing,  exeoiitetl 
and  filed  in  like  manner  as  rc(|uired  for  the  purpose  of  makiuir 
the  designation. 
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f  2883.    Second  and  third  ■nmntonsi  ellect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  tor  service,  that  it  was  not 
served,  for  an^  cause,  a  second  summons  may  be  issued  by  the 
same  justice,  m  the  same  action,  within  twenty  days  after  the 
first  summons  was  Issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  isstted,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  u  previous  sumnionK  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

S  2884.  'Where  name   of  defendant   In  nnknow^n. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  pait  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  R.  S.  274.  I  282  (2  Edm.  282). 

1  2885.  Retnrn  of  snuinionH. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  B.  S.  228,  i  16  (2  Edm.  244). 
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ARTICLE    SKCOND. 

Appearance  of  parties. 

Sec.  28S6.  Parties  mny  nppear  In   perRoii  or  by  attorney. 

2887.  <iuarcllun  ad  litem  for  iultuit  plalntlfT. 

2888.  Id. :  for  infant  defendant. 

28j»0.  Wlion   cuustable,   or   law   iMirtnrr  or  clerk   of  Ju8tico  may  not   act 

as  attorney. 
2S90.  Authority  of  attorney;  hnvr  provcKl. 
2891.  riiiintifr   to   prove  his   ca.se.   oxcept   where  a   Torlfled   romplalut  U 

»»orve<l. 
2S92.  Defendant   may  offer   to   compromise;    procee<Jlng«   tlU'reupon. 
2mo.'?.  Justice   to  wait  one  hour. 

1  2NSG.   PnrtioM    inny    appear    In    pemon    or   by   nttom^y, 

A  parly  to  an  action  before  a  justice  of  tlif*  j)eace,  who  is  of 
full  a^re.  may  appear  and  iirosecute  or  defeiul  the  same,  in  person 
or  by  attorney,  at  his  eh'ctioii,  unJesH  he  haa  i>tH.'n  judicially  <ie- 
clar(>d    to    be   incompetent   to    manajfe    his    affairs. 

2  R.   S.   2.32,   M   so  and  41    (2  Bilm.   348). 

i   2HH7.   Guardian  ad  litem  for  lufunt  plaintiff. 

Before  a  snmnmnK  \h  issueii  in  behalf  of,  or  an  imhuc  in  joinei) 
witliont  snmmonH  by.  un  infant  plaintiff^  the  justice*  must  ap- 
l)oint  a  competent  and  responHible  person,  nominated  by  tli? 
plaintiff  or  his  general  guardian,  to  appear  an  his  Kuardian  for 
the  purpose  of  the  action.  The  written  conHent  of  the  person  s«3 
ar>pointed  must  be*  tiled  with  the  justice,  before  his  appointment. 
The  pTuardian  so  appointed  is  responsible  for  the  costs. 

Id..   {  40   (2  Edm.  248>. 

f   '2SHH,   Id.;   for  Infant   defendant. 

After  the  service  and  n^lurn  of  a  sumuKms  aj^ainst  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  ontil 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  noininatiou  of  the  defendant, 
th(»  justice  must  appoint  a  proper  person  for  that  purpose.  If  tho 
defendant  does  not  appear  upon  tlie  return  of  the  summons,  or  if 
be  neglects  or  reftises  to  nominate,  the  justice  may,  on  the  ap- 
plication of  the  ]>iaintiff,  appoint  any  proper  person  as  his  guara- 
inn.  The  writtfMi  consent  of  the  person,  so  apmdnted,  must  be 
filed  with  the  justice  before  his  appointment.  Th^^  guardian  so 
appointed   is  not  resi>onsible  for  any   costs. 

Id.,   «|   42  and  4.S. 

§  2HK».  rAni*d.  IDOO.T  "U'lien  constable  or  law  partner 
or  clerk  of  JuNtlee   may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundreii  and  seventy-two  of  the  penal  law,  any 
per.son,  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  !  44:  L.  isoV  oh.  421  (fi  Edm.  20.').  Am'd  by  L.  1909.  ch.  6r». 
$  3.  Sri»  nolo  SI  of  notes  of  Honrd  of  Statutory  Consolidation  at  end  of 
ciKle. 

{    2.S}>0.    Antliority   of  attorney:   bo%%'   proved. 

The  .nttorney's  authority  lUay  be  conferred  orally  or  in  writinfr; 
])ut  the  justice  shall  n(»t  suffer  :i  person  to  a|)])ear  as  an  attorney, 
unless  his  authority  is  admitted  l»y  the  adverse  party,  or  proved 
by  th<»  affidavit  or  o'*al   testimony  of  himself,  or  another. 

Id.,    I  45. 

766 


c.  19,  t  2,  a.  2  APPEARANCE.  |i  2891-^3 

S  2891.   rAm*d,   1006.]       Plaintiff  to  proT»  his  case,    except 
where  a  veiilied  complaint  Is  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  thie  code,  at  thcf  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  m  such  complaint,  with  costs,  without  farther 
proof. 

Ob.  Proc.,  f  M.  subd.  8;  L.  1906,  ch.  291.    In  effect  Sept.  1,  1906. 

I  S889*  Defendant  may  offer  to  eompromlse;  prooeedlnflni 
thereupon.  t 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summous  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  tak^n.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  mlist  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial:  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  subd.   16. 

S  2S03.  Jastice  to  wait  one  hour. 

T'pon  the  return  of  a  summons  duly  served,  *:hi^  justice  mtist 
wait  one  honr,  after  the  time  specified  therein  for  it»  return,  un- 
less the  parties  sooner  appear. 

3  R.  B.  238.  I  40  (2  Edm.  240),  am'd. 
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article:  third. 
Order  of  arrest. 

Bee.  2884.  Order  of  arrett;  in  what  cases  It  maj  be  granted. 

2885.  Id. ;  In  what  actions. 

2886.  Id. ;  upon  wbat  papers. 

2887.  Id. ;  its  contents. 
2898.  Duty  of  conaUble. 

2809.  Return.     When  plaintiff  notified  must  appear. 

280').  Constable  to  keep  defendant  in  custody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2908.  When  plaintiff  must  prove  extrinsic  facts. 
2804.  Privilege  from  arrest. 

• 

§  2894.  Order  of  arrest |  In  'vrliat  cases  it  may  be  irramted. 

At  the  time  when  the  summons  is  issued,  in  an  action  specified 
in  the  next  section,  the  justice  who  issues  the  summons  must,  upon 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  with 
the  provisions  of  this  article,  grant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residents 
thereof. 

3.  Where  it  appears  to  the  satisfilction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  retnntf 
thereto. 

But  such  an  order  cannot  ibe  granted,  where  the  defendant, 
itgainst  whom  it  is  applied  for,  is  a  female. 

2  R.  a.  228,  i  17  (2  Bdm.  244);  2  R.  8.  25S.  |  158  (2  Bdm.  270). 

I  2895*  Id.  I  In  what  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion Is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  Jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  including 
the  wrongful  taking,  detention,  or  conversion  of  personal  property; 
misconduct  or  neglect  in  office,  or  in  a  professional  employment; 
fraud:  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel; 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

'  Substitated  for  L.  1881,  part  of  ||  30  and  SI  (4  Bdm.  472). 

I  2896.  Id.)  npon  -vrbat  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  th^  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest.  But  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend- 
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ant.  Qo  the  part  of  the  plaintiff,  with  one  or  more  saretics.  ap- 
proTed  by  the  justice,  to  the  effect  that,  if  the  defendant  re* 
covers  judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  HUMtain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking  which  mu8t  be  at  least  one  hundred  dollars. 

Solwtitutea  for  2  R.  8.  227.  228.  part  of  §{  17  and  19  (2^  Bdm.  244). 

I  8897.  Id.  I  its  eontenta. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  briefly  recite  the  ground  of 
arrest;  and  it  must  direct  the  constable,  who  serves  the  summons, 
td  arrest  the  defendant :  to  bring  him  forthwith  before  the  justice: 
snd  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
r  ?asonable  diligence. 

Id..  S  20.  am'd. 

§  2898.  Duty  of  conntable; 

The  constable  must,  at  the  time  of  serving  the  summons,  eze«> 
pnte  the  order  of  arrest,  by  arresting  the  defendant,  and  talcing 
him  forthwitii  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city:  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 
Id.,  121,  am'd. 

I  SB899.  Return.    When  plaintiff  notlfled  must  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasohable  diligence.  If  he  returns  that  ha  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  lustice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  him. 

Id..  1 22,  am*d. 

I  2900.  Constable  to  keep  defendant  In  eustody. 

The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  rvn- 
dered  in  his  favor;  but  the  detention  shall  not,  in  any  case,  oxct  eti 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  tb«* 
triat  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  I  25,  am'd. 

I  2901.  Motion  to  discliarire  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterward.*?  before  judgment,  upon  two  days* 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  apply  to  the  justice 
for  an  order,  discliarKiuir  him  from  the  arrest.  The  application 
may  be  founded  upon  the  papers  upon  which  the  order  of  arrest 
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was  granted,  and  anon  the  complaiut,  if  it  has  b«en  made.  The 
justice  miiflt  )?rant  the  application,  where  it  appears  that  the  case 
is  not  within  the  provisionB  of  fiections  2804  and  2805  of  this  act. 
The  justice  must  a]9o,  upon  the  defendnnt*fl  application,  grant 
nn  order  dlscharginff  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  npon  a  judgment  in  his  faror, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 


§  2902.  Effect  of  dliicliarvlnv  defendamt. 

The  discharge  of  the  defendant  from  arrest,  before  jodj?- 
ment  as  prescribed  in  the  last  section,  or  in  section  2063  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  mu5:t  proceed,  ns  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

§  2003.  IVhen  plaintiff  mast  prove  extrinsic  facts. 

Where  an  order  of  arrest  hos  been  praiited  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2805  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  all 
the  matters  of  fact  which  are  required,  by  that  sabdivision  to 
c«ntitle  him  to  an  order  of  arrest. 

{  2004.  Privilege   from  arrest. 

This  article  does  not  abridge  or  othorwise  affect  a  privilege 
from  nrrt'st  given  by  law,  or  a  right  of  action  for  the  breach 
tliereof.  A  i)rivileged  person  is  entitled  to  bo  discharged  from 
arrest,  by  the  order  of  the  justice  before  whom  ho  is  brought, 
ut>on  proof,  by  affidavit,  of  the  facts  entitling;  him  to  a  discharge: 
or  ho  may  ai)i)ly  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  504  of  this  act, 
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ABTICIiB  FOURTH. 

Attachment  of  property. 

Sec.  2806.  In  what  acfloDs,  warrant  of  attncbment  may  l>e  granted 
2906.  What  moat  be  shown  to  iwocure  a  warrant. 
2fNI7.  Warrant;  form  and  contenta  tbertof. 
2908.  Undertaking. 
2009.  Warrant;  bow  executed. 

2910.  Serrice  of  Bummona  and  warrant  njion  defendant. 

2911.  tJudertaking  by  defendtint;  re-delivery  to  him. 

2912.  Claiu  by  Uili-d  i>ertiou;  UmkI  and  delivery   tberettpoo« 
291S.  Action  apoa  bond. 

2914.  Wbeo  defendant  may  prosecute  bond. 

2915.  Return  of  warrant. 

2910.  Motion  to  vacate  or  modify  warrant,  etc. 
•  2917.  JCffect  of  vucatlup:  warvaut. 
2918.  Proceedings  where  Bummoug  not  personally  served. 

I  2905.  In  -vrliat  actions,  'vrarrnnt  of  Attuobment  Btax  1»« 

Slanted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  ti^  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
Mcribed  in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  per>.onal  property. 

3.  Any  other  injury  to  pergonal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  K.  S.  230,  part  of  {S  26,  27  and  28  (2  £dm.  245);  L.  1831, 
ch.   300.   §  34  (4   Edm.  473). 

f  290<l.  "Wlint  mnat  be  ■lio'vm   to  proenre  a  warrant. 

To  entitle  the  plaintiflF  to  such  a  warrant,  he  must  show,  by 
afBdavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recorer  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  nil 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation:  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  Is  about 
to  depart,  from  the  county  where  he  last  resided,  with  Intent  to 
defraud  nis  creditors,  or  to  avoid  the  service  of  a  summons:  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  h?  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors: or  has  assigned,  disposed  of.  or  secreted,  or  is  about  to 
assign,  dispose  of.  or  secrete,  propeity,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  prrson  of  full  npe,  and  a  resident  of 
the  State,  has  been  continuously  wilhout  tbe  United  States  for 
the  space  of  six  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  n  summons  In  his  behalf,  as  prescribed 
in  i»*^;tion  430  of  this  act,  or  that  service  upon  the  person  so 


58  290 1 -^»  JUSTICES'  COURTS.  c.  19,  t.  2,  a.  * 

designated   cannot  be  made,   with  due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the' warrant 
is  granted. 

2  R.  S.  230,  part  of  H  26,  27  and  28  (2  Bdm.  246). 

S  2907.  IVajrrant)  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  th,e  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  tli^e  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintifF^s  demand, 
with  the  costs  arid  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
returnable.  The  amount  of.  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  afSdavit. 

Id.,  §  30,  am'd. 

S  2908.   UndertaklnflT. 

Before  granting  the  warrant,  the  justice  must  require  ft  written 
undertaking  tt)  the  defendant,  on  the  part  of  the  plaintiff,  iwith 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th»  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars:  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  tierefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id..  §  29,  amU' 

9  2900.  rAm'd,  1908.]  Vl^arrantj  how  executed;  perishable 
property  may  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delirered. 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  t^e 
plaintiff's  demand.  }\  'Ah  the  costs  and  expenses.  He  must  safely 
koep  the  property  attached,  to  be  dispose<l  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  artiiie. 
I'rovided,^  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
ui)on  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  Hie  action. 
Id..  1 81.  am'd;  L.  18S1,  ch  300, 1 36  (4  Edm.  4-8);  L.  1908,  ch.  882.   In  effect 
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I  2910.  Service  of  svinnioma  aad  i^arrant  upon  defendant. 

The  constable  must,  immediately  after  making  the  inyentory, 
and  at  least  six  days  before  the  return  day  of  tli^e  summons, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-oflBce,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence:  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  i  31,  am'd  as  in  i  2909,  ante. 

$  2911.  UndertaJcInK  hy  defendant  i  re«dellTery  to  bim. 

The  defend(int,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  moje  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant:  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  prodticed  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  SI  32,  S4.  am'd. 

S  2912.  Claim  by  third  pemon;  bond  and  dellTery  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  i.ssued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jis- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed: 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure:  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  H  33,  34,  am'd. 

S  2913.  Action  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  propjerty  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  Si  30  ^^^  37. 

(  2914.  'When  defendant  ma.y  proiiecate  bond. 
,If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  eeotions,  in  his  own  name,  in  the  same  manner   and 
with  the  iilce  effect,   as  the   plaintiff  might  have  done,    if    the 
warrant  had  remained  in  full  force. 
2  R.  S.  830,  I  36,  am'd. 

S  2015.  Return  of  warrant. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  tini.e  when  and  place  where  it  5s  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
Me  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoiuK 
provisions  of  this  article,  and  a  certified  co^jy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  'were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  tu  whom  the  copy  was  delivered,  unless  his  name  is  nn- 
known  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  Identify  him,  as  nearly  as  may  be. 

Id.,  I  35,  as  am'd;  L.   1831,  ch.  300,  S  36  (4  Edm.  473). 

§  201<f.   Motion  to  vai«atc  or  modify  icrarrant,  etc. 

A  defendant  who.se  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  nmdify  it,  or  to  increase  the 
plaintiff's  securitj'.  Such  an  application  may  be  founded  upon 
the  papers  upon  whi<'h  the  warrant  was  granted;  or  upon  proof, 
by  aflidavit,  on  the  part  of  the  defendant;  or  uiwn  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  !k» 
opposed  by  ut»w  jproof,  by  afiidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summon?*,  or  at  any  other  time  to  which  the  action  is  adjourn^ed, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insuflicient  lo 
authorize  it. 

f  2917.  Blfect  of  vn^attnir  ^'Arrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jnrie- 
dletioh  of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

S  2918.  ProceedinflTS  trhere  snmmonii  not  per»oiially 
nerved. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subseciucntly  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  ajralnst  the  plaintiff.  The 
execution,  issued  upon  a  judjrnM'iit  so  rendered,  must  require  the 
(M)iistal>le  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  sati^^fy  it  out  of  any  other  property.    • 

L.   1631,   ch.  800,  (  SD  (4   Edm.  474). 
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ARTICLB  FIFTH. 

8tc.  2910.  When  action  for  a  eliattal  may  be  broqcfat. 

28S0.  Plaintiff  may  procure  r«pleTln-,  afBdarlt  and  nndartakloc 

3921.  Requliltlon. 

2922.  Id.;  how  executed.    Service  of  anmrnoos,  etc. 

2928.  Retarn  of  conetable. 

2924.  Defendant  may -except  to  aQreUe*;  proceedloca  thereoo. 

2926.  Defendant  ma>  reclaim  diattel;  proceedings  thereon. 

2926.  Justidcatiou  of  eureties, 

2927.  When  and  to  whom  constable  most  deliver  chattel. 

2928.  Penalty  for  wront;  delivery  by  constable, 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant  may  demand  Judgment  for  return. 

2931.  Proceedings  in  the  action;  action  upon  undertaking. 
29S2.  Proceedings  when  summoos  not  personally  served. 
2933.  When  action  not  affected  by  failure  to  replevy. 

9  2810.  IVlieit  action  for  a  cbattel  may  be  brou^rkt. 

An  action  to  recover  a  chattel,  with  or  without  dainagres  for  t)i« 
wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the- 
chattel  is  found,  in  a  case,  and  subject  to  the  qualificationB,  speci- 
fied  in  sections  1689,  1690,  1691,  and  1692,  and  sabdivUioa 
serenth  of  section  2862  of  this  act. 

Snbatltated  for  Co.  Proo..  f  68,  subd.  10,  am'd;  L.  1860,  ch.  131.  |  4. 

f  2B020.  Plaintiff  ntay  proenre  replevin}  allldairit  and 
vndertakinff. 

The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
sued, but  not  afterwards,  require  the  chattel  to  be  repleYt«Nl,  as 
prescribed  in  this  article.  For  that  purpose,  he  must  d«Hv«r  td 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertakinr  required  to  be  delivered  to 
a  sheriff,  as  prescribed  in  sections  1695,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertalciog  must  b9 
approved  by  the  justice. 

L.  1881,  rb.  300,  «§  2,  8  and  4  (2  Bdm.  235;  5  Id.  184). 

I  9821.  ReQUlaltlon. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  constable,  to  whom  the  Rummons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  sujumoas. 

Id.,  part  of  I  4,  am'd. 

I  2822.  Id.)  bovr  executed.    Service  of  iinniinonA,  etc. 

The  constable  must  execute  the  roquisition,  ns  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
act;  exceot  that  he  must  serve  the  summons,  affidavit,  and  re- 
quisition within  the  time  and  in  the  nuinnor  proscribed,  by  section 
29J0  of  this  act,  for  the  service  of  a  sujUiuons,  warrant  of  at- 
tachment, and  inventory. 
Id.,  part  of  (  6. 
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I  2823.  Return  of  ooiuitmble.  ^ 

The  constable  must,  ou  or  before  the  return  dny  of  the  sunv- 
monSy  make  a  return  to  the  requisition,  under  his  hand,  stntiugr  all 
his  proceedings  thereupon;  and  file  it,  with  the  aftidavit  and  r'^- 
quisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1831,  cb.  300,  part  of  S  6. 

I  2924.  Defendant  may  except  to  tmretles)  proeeedinss 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  const ablOj  a  written  notice  thnt  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
Justify  upon  the  return  of  the  summons;  or  th^  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id..  I  6.  am*d. 

f  2926.  Defendant  may  reclaim  cbattel)  proceedings 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  *-equired 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel* 
ns  prescribed  in  sections  1704  and  1712  of  this  net,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 
nuence  of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justily  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chatlels  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

Id..  S  7. 

I  2926.  Justlllcatlon  of  snrctles. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  n  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  snme  as  unon  o  justification  of  bail,  as 
prescribed  in  spctions  579.  580,  and  581  of  this  act,  substifntiig  the 
justice  for  the  judge;  but  after  such  nllowanco.  the  undertaking 
must  be  file<l  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 

Id..  8  8. 
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f  aOflT*  WhM  aad  to  wbom  eon«teble  m««t  deliver 
cliiattel. 

If  the  deXendaut  neither  excepts  to  the  plaintiff's  snrcties,  nor 
requires  the  return  of  a  chattel,  within  the  time  prescribed  for  that 
purpose;  or  if  he  fails  to  procure  the  allowauce  of  his  uudertaiciu);; 
or  if  the  plaintiff,  after  the  defendant  has  excepted  to  liis  sureties, 
duly  procures  the  allowance  of  bis  undertikint;,  the  constable 
must,  except  in  the  case  specified  in  tlie  next  section  but  one,  im- 
mediately deliver  the  chattel  to  the  plaintiff.  If  the  plaintiiT, 
ctfter  the  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  allowance  of  his  undertaking;  or  If  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
nndertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 

Sabttltated  for  I..  1881.  ch.  800,  part  Of  f  7. 

I  22828.  Penalty  for  yrronss  delivery  by  constable* 

A  constable  who  delivers  to  either  jparty,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  him  for  ail  damages 
which  he  sustains  thereby. 

I  2028.  Claim  of  title  by  tblrd  person. 

The  provisions,  regulating  the  proceedings,  where  a  person^  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  iierson,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  exceot  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  befort: 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  S  9*     See  Ck>.  Proc.,  |  216. 

I  2830.  Defendant  may  demand  Jndflrment  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

Id..  *  11. 

I  2861.  Proeeedinars  in  the  action  i  action  npon  nnder- 
talcingr* 

Section  1373,  section  1731,  excluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730.  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 
to  an  action  against  the  sureties  in  nn  undertaking  given  tberelB 
except  as  otherwise  specially  prescribed  in  this  chapter. 

Sabstltnted  for  Id.,  |  10, 
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I  2M2.  Prore4»dtnKii  Tr]io]»-  mnnuMi^mm  wmt,  pem«aa.UT 
aerT-cd. 

Wliere  the  defendant  does  not  appear,  and  the  Bummons  has  not 
been  personally  served  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recoTer  which  the  action  is  brought,  baa  been  repleTied, 
and  the  proceedinj^s  thereupon  have  been  duly  taken,  as  pre- 
scribed in  this  nrtidc:  ilic  jr.stice.  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel,  or  part  of  & 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  In  like 
manner  and  with  like  effect  as  if  the  •ummons  had  been  perso..aUjr 
served. 

L.  18S1,  oh.  800,  {  12,  am'd. 

S  P983.  IVben  actlou  not  affected  by  failure  to  replevy* 

"V^here  the  summons  has  been  personally  served  upon  the  de- 
fenaant,  or  where  he  appears,  the  justice  must  proceed  to  hear 
und  determine  the  action,  althousrh  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  '^plevy  it. 
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TITLE  in. 

FLoadings;  includiiig  coiuiterclaiais,  and  proceedings  upv  • 

answer  of  title. 

Sec.  2934.  When  issue  to  be  Joined. 

2035.  Pleadings. 

2936.  Complaint. 

2937.  What  causes  of  action  may  be  JoiTied. 

2938.  Answer. 

2939.  Demurrer. 

2940.  General  rules  of  pleading. 

^41.  Account,  or  instrument  for  payment  of  mon^ 
2042.  Court  may  require  items  to  be  exhibited.- 
21M3.  Immaterial   TnrlAnce   to   be   disregarded. 

2944.  Amendment  of  plead inKs. 

2945.  Counterclaims. 

294G.  Id.;    where   executor  or   trustee    is  a    party. 

2947.  Consequence  of  neglect  to  plead  counterclaim, 

2948.  The  last  section  qualified. 

2M9.  Judgment  upon  countercUlm.  >'.     . 

2950.  Judgment  >vhen  accounts  exceed  $400. 

2961.  Ans^rer  of  title.  •  • 

2962.  Undertaking  thereupon. 

2&6S.  In  what  court  new  action  to  be  brotij^t. 

2064.  When  action  before  justice  to  be  discontinued. 

2066.  Effect  of  falln:  j  to  give  undertaking. 

2866.  Wheh  title  comes  In  question  on  plaintiff's  own  showlntf. 

2967.  Pleadings   in  new  action.      Undertaking  before   Justice,   when   *> 

pllcable. 
2958.  Answer  of  title  as  to  one  of  several  causes  of  action. 

i  2034.  [Am'd,  1803.]    "When  lAsne  to  be  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  Bpecified  iu  the 
summons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 
granted  and  executed,  within  twelve  houis  after  the  defendant  is 
Drought  before  the  justice;  or,  where  no  summons  is  issued,  at 
the  time  when  the  i)artie8  Toluntarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  pa^-tics  appear  upon  the  return  of  the  summons,  an 
issue  must  be  joined  before  an  adjoTimment  is  hn^,'  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  an  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  in  the  county  of  Kinps,  in  wliich  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  I'ecovor  a  chattel  or  chattels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,  aftB** 
Issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  jn5»tice  l>efore  wliom  the  action  is  brought  fo- 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  bo  recovered  apninst 
him  in  the  county  court  in  the  action  so  removed.  Prom  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  countv  has 
cognizance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  i^  originally  brought  therein.    The 
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justice  moat  forthwith  deliver  to  the  clerk  of  the  county  court  all 
processes,  pleadings  and  other  paiiers  m  the  action  which  tuust 
he  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  same  as  ha  oii 
original  action  commenced  in  said  county  court. 

L.  1803»  cb.  880. 

i  283B.  Pleadlnars. 

The  pleadings  in  a  justice^s  court  are: 

1.  The  plalntifiTs  complaint. 

2.  The  defendunt^s  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiffs  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc,  §  64.  Bttbd.  1. 

§  2936.   rAm*d,  1&06.1      Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  un  action  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  ot  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 

Id.,  Bubd.  3;  L.   1906,  ch.  291.    In  eflfect  Sept.   1,   ICOe. 

S  2937.  Wliat  Cannes  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  tran.sactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

Kut  it  miLst  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other: 
that  they  require  the  same  judgment;  and,  except  as  otherwi.se 
pr*»scribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued   upon  the  judgment. 

$  2938.   (Am'd,  190B.1     Answer. 

•  The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  Jn  an 
action  in  which  a  verified  complaint  has  been  served,  his  atuwer 
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shall  be  iu  ^vritiug  and  shall  be  verified  an  above  provided  for  the 
verification  of  the  complaint. 
Co.  Proc,  subd.  4,  §  64;  L.  19<HJ,  ch.  201.    In  effect  Sept.  1,  1906. 

§  2939.  Demurrer. 

In  a  case. specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act/  a  party  may  demur  to  the  pleading?  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  .separate 
causes  of  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cau.se  of  action,  or  ctnuitei claim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading^  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
tlie  party  making  H  to  plead  over,  at  his  election. 
Co.  Proc,  {  G4,  subd.  6  and  7. 

I  2940.  General  rale*  of  pleading. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  te  any  par- 
ticular form;  but  it  mu^t  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

Id.,  subd.  2  and  5,  am'd. 

{  2941.  Account,  or  Instrnment  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  mstrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adver.se  party,  a 
specified  sum,  which  he  claims  to  recover  or  tft  set  off. 
Id.,  subd.  9. 

\  2942.  Court  mar  reqaire  ftems  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time:  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  subd.   14. 

i  2948.  Immaterial  variance  to  be  dlsresarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  subd.  10. 

{  2944.  Amendment  of  pleadfngm. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  tlie  court,  by  oath,  that  an  adjonmine:it  is  neces- 
sary to  the  adverse  party,  in  cousetinence  of  the  amendment  or 
pleading  over,  an  adjournment  must  \ye  granted.  The  court  may 
also,  in  its  discretion,  require,-  as  a  condition  of  allowing  au 
amendment,  the  payment  of  cos^s  to  the  adverse  party. 
Id.,  subd.  11. 

f  2045.  Connterclaims. 

Sections  5()1  and  5(>2  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 

Substltutod  for  2  R.   S.  234,   {  50  (2  Edm.  250,  251). 

S  2946.  Id. I  -vrhere  executor  or  tniiitee''lii  a  party. 

Sections  505  and  .500  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 
2  R.   S.  234.   H  55  and  56. 

i  2047.  4lonsefiiieiiee  of  neglect  to  plead  connterclalm. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  ^is  favor  to  recover  ciamages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriring  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  8  67. 

S  2848.  The  lapt  Meet  Ion   qualilled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the   following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been   interposed. 

.3.  \\'here  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages.  ' 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  is  taken  against  the  defendant,  without 
personal  service  of  the  summons  ui)on  him,  or  an  appearance  by 
him. 

Id..    §  58,    am'd;   L.    1H40,   ch.   .317   (2   Edm.   252). 

§  2040.  Jndicnieiit  npon  oovnterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
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or  so  much  tbareof  bh  is  due  from  the  plaintiff,  «ual«t8  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufhcient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judjj^ment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac< 
tion  for  the  residue:  or, 

2.  Uender  a  judgment  of  discontinuance  with  costs;  in  w'hich 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,  H  52,  63,  and  port  of  |  58.      . 

§  29S0.  Jndarmeut  irhen  accounts  exceed  $400. 

Where,    upon    the    trial    of    an    action,    the    sum   total    of   the 
accounts  of  both  parties,  proTed  to  the  satisfaction  of  the  jus- 
tice,  exceeds   four 'hundred   dollars,  judgment  of   discontinuance 
must  be  rendered  againlit  the  plaintiff,  with  costs. 
2  R.  S.  234,   S  54. 

I  2051.  AiiMwer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  wriyng:  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Oo.  Proc,  I  55. 

I  2962.  IJnclertakinfr  thereupon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
daj'S  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wni. 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendont  fails, to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  i  60,  am*d. 

I  2953.  In  'What  coart  new  action  to  be  brought. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prestTibed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  nt  the  plaintiff's  election:  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 
Id.,  I  66. 
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S  2954.  When  aotion  before  Justice  to  be  dl  aeon  tinned. 

Upon  the  delivery  of  the  undertaking  to  the  jastice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  ahd  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,   i  57. 

§  2955.  Bffect  of  failure  to  artve  nndertaklnar. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  s  68. 

{  2960.  When  title  conies  in  anestlon  on  plalntllTa  o'vrn 
shoTrins* 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff*s  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
•    Co.  Proc,  f  69. 

S  2957.  Pleadlnnpii  in  ne-vr  action.  Undertalcins  before 
Jnntice,  vrhcn  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  jiistice:  and  the  defendant's  answer 
mnst  set  up  the  same  d^ence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justioe*s  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 
Id.,  I  00. 

S  2958.  Ansmrer  of  title  as  to  one  of  several  canses  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them:  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2051  and  2952  of 
this  act.  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  justice 
must  discontinue  the  action  as  to  those  causes  of  action  only:  the 
plaintiff  may  commence  a  new  action  therefor  in  the  prope*" 
court:  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  f  62. 
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TITLS  IV. 
Proceedings  between  the  Joinder  of  iurue  and  the  txiaL 

Article  1.  A4jottniiiieiit«. 

X  OompelUng  the  attendaDce  of  a  wltoeas. 
8.  Oommlaalon  to  Ufce  testimon/. 

ARTICLES  FIRST. 

AdyoummenU. 

fSoe.  3969.  Adjoammfliit  by  jiuitlce. 

2860.  Adjournment  on  application  of  plaintiff. 

2961.  Adjournment  on  application  of  defendant. 

2962.  Id.;  undertaking  ffierenpon. 

2968.  Undertaking  to  procure  discharge  of  defendant  from  cuitody. 
2964.  When  defendant  to  be  discharged. 
2966.  Subsequent  adjournments. 

2966.  Justice  may   impose   conditions  upon   adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  witneM  la  lasnvA. 

2968.  Adjournment  not   to   exceed   ninety  days. 

1  21969.  Adjovrnmcnt  by  Jvattee. 

At  the  time  of  the  retnrn  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  otlier  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.  S.  238,  H  67,  68  (2  Edm.  254).. 

I  29eO.  Adjournment  on  applleatlon  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue'  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fised  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oatn  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  If  69  and  70  (2  Edm.  254.  255). 

S  2961.  Adjonrnment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  belieyes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  pannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  rec|uired  by  the  plaintiff,  and  the  defendant  has  not  beea 
arrcRted  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in^  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
net  ion  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id..  H  74  and  70. 

788 


§§  3908-66  JUSTICES'  C<Ui  UTS.  c.  l»^  t.  4,  a.  1 

f    2962.   Id.  I    nndertalcliiir   therttupon. 

The  undertaking  prescribed  in  the  last  section  mnst  be  executed 
by  one  or  more  sureties,  approved  by  the  justice;  and  muat  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action; 
and  if,  before  the  expiration  of  ten  days  after  the  plaintifl 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hia 
family,  and  If  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied:  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831,   ch.  300.  S  40  (4  Edm.  474). 

S  2963.  Undertaklnar  to  nrocnre  dlMdiarsre  of  defendant 
from  custody. 

Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  thai 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  Adjournment,  miiist 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action:  and  if  an 
execution  is  fssiied  thoreuiwn  against  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  snme;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureti^a  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  undeiv 
taking  is  given,  the  defendant  must  be  discharged  from  castody. 

£  R.  8.  280,  340.  iMrt  of  fif  71,  77  atid  76  (2  Edm.  255). 

I  2964.  "When  defendant  to  be  dlnoliarared. 

If  the  trial  of  an  action,  in  which  the  defendant  hai  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,  S  72. 

S  296S.  Snbfieqnent  adjoarnments. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  tho 
action,  upon  the  defendant's  giving  security,  if  re<iuired.  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment:  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  nee.i 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id..  I  75. 

I  2966.  Juatlee  may  Impose  conditions  npon  «dio«Tn- 
■tent. 

Upon  granting  the  defendant's  application  for  an  aajonrntnent. 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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IS  a  nou-resident  of  the  county,  the  juatioe  may,  in  his  discretion, 
upon  the  iiIaiDtiff*8  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  onth  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
nnd  subject  to  the  same  objections,  as  if  It  was  then  given  oraUy 
by  the  witness. 

2  R.   S.  289,   240,   |  70. 

{  2907.  Adjovrnment  ^riien  ^rarrani  to  attaob  abaent  Wt<^ 
n««B  is  Issued. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  issued  to  com* 
pel  the  attendance-  of  a  witness,  who  hat  failed  to  appear  in 
obediCDce  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad- 
journ the  trial,  for  such  a  time  as  he  deenis  necessary  for  lh.« 
return  of  the  warrant,  not  exceeding  five  days. 

i  2968.  Adjovrnment  not  t*  exceed  ninety  days. 

.  The  trial  of  an  action  shall  not  be  adjourned  to  a  time  be/  nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  DOth 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
boon  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
nnd  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  In  title  fifth  of  this  chapter. 

3.  Where  a  wnrrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  boon  issuod  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety^ 
days. 

Sm  2  R.  S.  2»9.   240.  I  78. 
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ARTICLE  SBCOlfD. 

Compelling  the  attendance  of  a  tntnesth 

8»c.  2069.  When  justice  muy  Iraue  subpoena. 
2870.  Subpoena;   how  served. 

2071.  Warrant  of  attachment  against  defaulting  wltneM.  ' 

2072.  Id.;  bow  executed;  fees  thereupon. 

2073.  Id.^  when  witness  Is  In  adjoining  countr. 

2074.  Fine  for  refusing  to  attend,  or  to  testify. 

2075.  Id.;   how   Imposed. 

2076.  Minute   of  conrlctlon. 

2077.  Execution  thereupon. 

2078.  Money  collected;   how  applied. 

2070.  Defaulting  witness  liable  for  damages. 

S  2068.  Wben  Jantlce  may  l»«ae  aubpoeBa. 

A  justice  of  the  poaco  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  R.  S.  230,  240,  U  80  and  81.    See  {  3135,  post. 

f  2970.  Svbpoenai  boTr  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,    I  82. 

I  2971.  'Warrant  of  attachment  aK>^laiit  defaaltlnar  ^rlt- 
nesii. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
ns  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  onth 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  fi  88,  am*d;  L.  1884,  ch.  236. 

f  9972.  Id.f  ho-ir  executed i  fees  tbereapoa. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  €H>n- 
stable  for  issuing  and  serving  it,  must  hv  paid  by  the  person 
against  whom  it  is  issued,  unlpss  he  shows  a  reasonable  eiruse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the-partv  procuring  the  warrant  must  pay  tlieni,  and, 
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if  he  reooTers  coats,  the  amount  thereof  muit  be  allowed  to  him 
as  part  of  his  costs. 

2  R.   S.  289,  240,   |  84. 

%  29T8.  ia.|  wlft«ii  witneaa  Is  i»  adJolnliMr  oonnty. 

Where  the  delinquent  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directe<I, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  tha 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county* 
with  rc'Hpect  to  the  warrant  so  issued  to  him. 

f  2974.  Fine  for  refnalns  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  pc-rboti. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined^ 
by  the  justice  before  whom  the  action  is  pending,  for  ear.-h  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  S.  239,  240,  f  8R,  am'd. 

I  2S87S.  Id.  I  bo-«r  Imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  patty  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  I  80. 

S  11976.  Mfnvte  of  convletion. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,   I  87,  am*d. 

%  2&77.  BxeTsntion  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remnining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  dnvR.  TTpon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

M.,  I  88. 
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1  8l^8.  Money  colleetedi  bow  SippUed* 

The  money  collected  by  virtue  of  the  execution  most  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pajr  the  money  t^Jj^  officer. 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2o75  of  this 
act,  for  the  use  of  the  poor. 

2  R.  S.  289.   240,   S  89- 

I  2970.  Defaulting  ^rltness  liable  for  damaffea. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  nes 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neg1e(:t  or  refnsal 

Id.,   I   do,   am'd. 
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article:  third.* 

CommiisioH  to  take  testinuMiy* 

See.  2860.  Oommimlon  to  examine  wltneis  tipofi  InterrogAtorlM. 

2981.  Id.;  orally. 

2982.  When  and  bofr  grasted. 
^83.  Adjournment. 

2984.  Execution  and  return  of  commfsalon. 
2980.  Secaliit  tberoof  by  loatlce. 
2986.  When  deposition  «Tldenc«. 
2967.  Powers    of    commlsslonera. 

I  2080.  Commisaion  to  examine  Trttnea*  apon  Inters 
roi^atorles. 

Where  the  defendant  has  neglected  to  at^pear  upon  the  retaru 
ot  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  -an  action;  and  it  ap{>ears,  by 
athdavit,  upon  the  application  of  either  party,  that  a  witness^  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  Indorsed 
upon  or  annexed  to  the  commissiou;  to  take  and  certify  the  de> 
position  of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1838,  cb.  243,  i  2,  am*d;  U  1847,  ell.  aS9  <4  Sdm.  640). 

I  2981.  Id.;  orally. 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  withont  written  interroga- 
tories, and  the  deposition  may  be  taken  Upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  thereof,  need  not  be  given. 

I  2882.  liVben  and  hotv  arranted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  anplication  of  oithpr  pnrty. 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1838,   cb.  243.  §  3. 

I  2983.  Adjournment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  Thli  article  Is  madf  nrpltraMp  to  District  Courts  In  New  York  dty,  by 
ConsoUdBtlon  Act  of  1882.   ch.   410.   S  1368. 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant 

L.  IMl,  ch.  188,  I  1  (4  Kdm.  548). 

{  !2884.  Bxecvtion  and  return  of  coafcmlaalon. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdiyision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1888,  cb.  243,  8  ^  (^  Bdm.  641). 

S  2985.  Receipt  thereof  by  Ja«tlee. 

The  justice,  to  whom  the  package  containing  the  commission  is 
transmitted  by  mail,  must  let^'iye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

B  8866.  IVlften  depoattion  evldemee. 

Sections  902  and  003  of  this  act  apply  to  a  commission,  issued 
AS  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

i  9087.  Poirer*   of  commlaatomers. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  hare 
the  same  power  to  issue  a  subooena,  to  swear  a  witness,  and  ta 
compel  his  attendance,  that  a  justice  of  the  peace  has,  i& 
action  pending  before  nim. 

L.   1841.  di.   188,  S  2  (4  Bdm.  B46>. 
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TITI^E  V, 

Trial  and  its  incidents, 

Sw.  298S.  Effect  of  failure  of  defendant  to  appear. 
2J>S9.  When  Justice  to  try  issue  of  fact. 
2900.  When  jury  trial  may  he  demanded. 
2991.  Drawing  Jurora. 

2}>02.  Id. :   ill  action  Ix'twepu   two  towns,   etc. 
2903.  Venire:    Bcrvice  and  return   thereof. 
2994.  Baliota;  how  prepared. 
299."^.  Drawing  Jurors. 

2996.  Jurora  in  default. 

2997.  New  renire.  etc. 

2998.  Juror's  oath. 

2999.  Jury  to  hear  proofs. 

3000.  Witness's  oath. 

3001.  Wltnops  refuRincr  to  bo  sTrom,  etc.     Warrant  thereupon. 
.1002.  Contents  of  warrant;   Imprlsunment  of  recusant  witness. 
.^003.  Adjournment  thereupon. 

300-t.  Ex  parte  affldarit ;   wlion  evidence. 

3005.  ConipotJ'ncy   of  witness ;    how  determined. 

;W)OG.  (Vinstable  to  ke*»p  jury;  his  oath. 

3007.  Rendition  of  verdict:  plaintiff  need  not  be  called. 

K«>08.  Jury  when  to  Im*  discharge<1:   new  venire. 

3000.  Fine  to  bo  Imposed  on  defaulting  Juror. 

S  298A.  [AmM,  IfNMl.]  Effect  of  failure  of  defendant  tj» 
Appear. 

Where  *the  defendant  makes  defanlt  In  appearing  or  pleadinif, 
upon  the  return  of  a  summons,  which  has  been  duly  served  as 
prescribeil  in  this  chapter,  the  justice  must  hear  the  alleKatious 
and  proofs  of  the  phiintiff.  and  render  judKuient  according  to 
law  and  equity,  as  the  very  rijcht  of  the  case  appears,  e.xcept  iu 
an  action,  commenced  by  the  service  of  a  summons  and  verified 
complaint  as  provided  by  section  twenty-nine  hundred  and  thirty- 
six  of  this  code,  iu  which  case  "judgment  may  be  entered  as 
provided  by  section  tw^enty-eight  hundreil  and  ninety-one  of  this 
code. 

2  R.  8.  242,  f  92  (2  Fxlni.  259)  >:  I..  1900,  -h.  291.  In  effect  Sept.  1, 
1906.  ^ 

i  2»I80.  \%'hen  JuMlce  to  try  Innae  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  the  issue  hear  the 
allegations  and  pp«>ofs  of  the  parties  and  render  judgmetit  as 
prescribetl  in  the  last  section. 

Id.,   f  01. 

I  2090.  (AmM,  1M07,  1900.1  When  JnrF  trial  may  be  de- 
nmn«1ed. 

•  At  the  time-  when  an  Issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unk*ss  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persons  to  l>i»  drawn  as  jurors.  The 
fees  so  deposited  shall  be  delivered  by  the  justice  to  the  coq' 
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stable  serving  the  venire,  and  by  him  shall  be  paid  out  as  in- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justiee 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  olerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  huudrtni  and 
•five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  »am(^  shall  bo  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copy  of  the  list -to  each  of  the  justices  of  the  town  withia  the 
time  above  i)rescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  l)e  suetl  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,  X  93.  amM:  L.  1S97.  ch.  14G.  AinM  by  L.  1900.  rli.  C5.  f  3.  S«e 
note*  S2  of  notes  of  Bounl  nf  Statutory  CouHolldutlon  at  ond  of  04rde. 

i  2901.    [Am*d,    lIHm.]      Dravvlny  Jurors. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  ULK>n  the  !aet 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  n(»t  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  l)allots  shall  be  of  the  same  description  as  those  t>rescrn>ed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justi<-e,  resides  more  than  three  miles  from  the  pmce  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  (►f  the  judiciary  law,  and  in  either  ease  draw 
nn«)ther  ballot,  and  continue  to  do  so  until  twelve  are  drntrn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  iJiose  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  ])y  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufilcient  number  of  Imllots  remain- 
ing in  the  original  box,  the  justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  necessary  number  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served, 
ns  in  this  section  presr-ribed,  and  must  continue  to  draw  from 
that  box  tintil  a  new  list  of  jurors  is  delivered  to  him  hy  Raid 
town   clerk. 

AtnM  by  L.  1000.  oh.  05.  |  ^.  See  note  83  of  noten  of  Ponrd  of  Sttt- 
ntory  Consolidation  at  I'lul  of  ctKle. 

1  2992.  Id.;  fn  uctlon  between  two  towltii,   etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  oualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  who  are  not  interested  in  the 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B,   9.    242.    S   90. 
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I  2d93.   Delivery,  execution  Hnd  return  off  ▼enire.  [ 

The  justice  must  insert  tlie  uamos  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  u  eoustablu 
of  the  county  disinterested  between  tlie  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persouts  whose  uames  have  l>eon  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  sliall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  to 
named.  The  eoiL^table  must  make  his  return  upon  the  venire, 
certifying  that  he  h«s  so  personally  served  it  u|»on  each  of  the 
jurors  whose  uames  are  therein  inserttnl,  or  if  any  were  not 
served,  stating  the  roasrm  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  mitjde- 
meanor.  Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cau.se  was 'so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  suth  fine,  to  be  colle«*ted  by  execu- 
tion isHUed  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  he  paid  over  to  the  use  of  the  i^oor 
of  the  county  by  the  justice,  but  upon  the  i)resentatiou  of  a 
reasonable  and  suflicient  excnse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

3  R.  S.  242.  IS  U7,  98;  L.  1847.  ch.  470,  g  3   (Edm.    5»1). 

I  aU94.  Bfiliots}  Iftow  prepnred. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  canse  to  be  prepared,  Iiallgts,  uniform, 
af;  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returnetl,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  Fame  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

Id.,  f  99. 
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1  2096.  Draivrlnic  Jnrom. 

The  justice  miiKt  tluMi  openly  draw  out,  odo  after  anotbor,  six 
of  the  ballots.  If  a  person,  whose  name  is  drawn,  is  challenf?ed 
and  set  aside,  or  is  excuseil,  another  ballot  must  be  drawn,  and 
so  on,  successively,  until  the  required  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

Id..  S  100. 

S  2000.  Jarora   In  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  tho 
justice  shall  issue  an  attachment  against  all  defaulting  jurors, 
and  shall  place  the  same  in  the  hands  of  the  otlicer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  su<^-h 
jurors  and  to"  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  tine  specified  in  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  of  a  misdemeanor. 

S  2007.   [Am'd,  1802.1     New  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury;,  drawn  from 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  from  the  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  retjuiretl  by  the  foregoing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinliefore  contained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  application  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1802.   eh.   5G7. 

g  200N.  Juror* ■  oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and  ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  the 
evidence. 

2  R.  S.  242,  S  103. 
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t  2900.  Jury  to  It  ear  proof ii. 

After  the  jurors  hare  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,  S  |104. 

8  3000.  Witnesa'a  oath. 

A  ])erson  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  attirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

between ,  plaintiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.,   I   108. 

I  3001.  WitneMS  refnainer  to  be  afrorn,  etc.  IVarrant 
thereapon. 

"Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  29iJ9  of  this  act.  or  duly 
req[^iiired  to  produce  by  an  order,  made  as  prescribed  in  section 
80^  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id..  8  279.  RaU 

I  8002.  Contents  of  ^rarranti  imprlsonmeitt  of  recaaant 
^Fitneaa. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 

as  the  case  may  be;  or  is  otherwise  discharged  according  to  law. 
2  R.  s..  f  280. 

I  3003.  Atljonrnment   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,  fi  281. 

I  3004.  Ex  parte  affidavit;  when  evidence. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  specially  allowed  by  law. 

a  9,  9.  242.  f  105. 

TOT 
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1  3005.  Competency   of  fvitiaess;  ho^nr   determined* 

An  objpc'tion  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  there- 
upon, as  uiK)n  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  tes« 
timony  shall  be  received  from  either  party  as  to  his  competency. 

Id..  S  107. 

f   3000.  ConMtable   to  keep  Juryf  his   oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath:  *'  You  swear  in  the  pri»sence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  your  ability,  ket^p  the  persuu«i  sworn  as 
jurors  ui>on  this  trial  together,  in  a  private  and  conveuieut  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me: 
that  you  will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  nave  agreed  upon." 

Id.,  S  100. 

fi  3007.  Rendition  of  verdict}  plaintilf  need  not  be 
called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
nook.  *  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict:  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
Jury. 

Id.,  8  110. 

S  300S.  Jnrj-  'vrhen  to  be   dlncharfredi  ttcvr  venire. 

Where  the  justice  is  satisfietl  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  l)een  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  now  venire,  returnable  within  forty- 
eight  hours;  unless  the  i>arties  <'onsent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgm(>nt  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  a.  s.  242,  I  111. 

f  3000.  Fine   to   be  imponed    on   defanltinir  Jar  or. 

A  person  duly  notifu'd  to  attend  as  a  juror,  who  fail*  to  at-, 
fend,  or.  attending,  refuses  to  serve,  without  a  reasonable  ex-" 
cusis  proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  ho  inii>nsrd  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use.  as  Is  prescribed  in  article 
second  of  title  fourth  of  this  <'hanter.  with  respect  to  a  person 
Bubpoenaofl  as  a  witness,  and  not  nttenvling,  or  attending  and 
refusing  to  testify. 

Id.,   S   H2.   nm'd:    I..   1S73,   .-li     H''.    (!>   Rim.   500). 
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I  ZOIO,  JadBment  tor  eoafemilan. 

A  justice  of  the  pence  may  enter  el  jadglnent  upon  the  con- 
fcHslon  of  the  defeortnnt.  In  sny  esse,  where  (he  Hmonnt  cnn- 
feswd  doe«  not  eiceed  the  bUdi  of  five  bandred  dollara,  wlth^ 
such  B  Bta;  of  execution,  if  au;,  as  ie  agreed  upon  br  the  parties 
to  the  iudgmeDt. 

S  B.  H.  2U,  I  113.     Bee  il  saw,  SaSi. 


following  reriulaitpa  are  complied  with: 

1.  The  defcndniit  mnst  personnlly  fippear  before  the  Jnstlce. 

2.  The  confeaaion  tnuBt  be  in  writlnK-i  alsned  by  the  detendiiDt, 
and  filed  with  the  justice. 

3.  If  the  Judgment  la  confessed  for  a  sum  exceedin);  Bfty 
dollnrs,  the  confession  must  be  accompanied  wtth  the  nfildnTlt 
of  tlic  defendant  and  of  the  plaintiff.  Htating  that  the  defendant 
is  honestly  and  jnstly  indebted  to  the  plalntlfT  In  the  sum  spe- 
eified  therein,  over  nnd  above  nil  just  demands  which  the  de- 
fendant hurt  nguinst  the  plaintiff:  and  that  the  confcesloi)  i»  not 
made  or  taken  with  intent  to  defraad  any  creditor. 

H..  I  114. 

I  SOIS.  Id.)  when  void. 

A  jndgment  confeaaed,  otherwise  than  as  preaerlbed  in  the 
laat  aection,  la  void,  aa  againat  every  person,  except  a  purchaser 
iit  good  Caltb  of  property,  real  or  peraonal,  tfaervnnder,  and  the 
defendant  making  the  confeaaioD. 

H-  I  liB. 

I  3Q23.  jBdVBcnt  at  nouBBtt. 

Jadmnent  of  nonsuit,  n'illi  cvmts.  mn 
piaiutifl  pniaec-utiuK  an  utiiou  bi'fore  i 
eitlier  of  the  fullowiug  ttutfa: 

1.  If  he  disconliuues  wr  nithdrnwa  the  aitinn. 

2.  If  he  failB  to  appear  ivilliin  one  hi>ur  arter  the  auminoDS  ia 
returnable,  or  withiu  one  hour  utter  the  time  lo  ivhicb  Ehe  trial 
liai  heiu  adjimnied.  _ 

X  If  he  ia  uouauiled  upon  the  Iriul. 
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<  3014.  Jvdffinent  upon  Terdlct,  ete. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jur^»  is  rendered  in  favor  of  either  ilarty,  the  justice 
must  render  judgment  against  the  adverse  party  in  conformity 
thereto,  with  costa,  except  as  is  otherwise  spedaliy  prescribed 
by  law. 

SubBtltated  for  2  B.  S.  242,  H  120  and  121. 

I  3016.  "WlieB  Jvdffment  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  is  in 
custodv;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  nis  docket-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  finally  submitted  to  nim. 
Id.,  1 124. 

I  3016.  Remitting  part  of  Terdlct,  ete* 

Where  a  yecdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id..  I  126. 

9  801T.  [Am'dy  1894.]    Transcript  of  Jndffmenti  doelcetln^ 
the  Mtme. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  Indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
omce  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Co.  Proc.,  part  of  i  63;  L.  1894,  ch.  807.    Mt  I  ITS. 


I  8018.  Id. I  -when  execution  mar  Isane  agralnst  per«on. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  arrest  was  granted,  and  was 
executed,  in  a  case  specified  in  subdivision  third  6f  that  sectioDf. 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  in 
the  last  section,  the  words.  **  defendant  liable  to  execution  against 
his  person";  and  a  like  note  must  also  be  made  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 

ACM 
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I  8010.  Id.  I  In  aetton  for  a  chattel. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
which  has  been  dehvered  to  the  unsuccesblul  party,  or  for  the 
value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
tviiere  the  value  exceeds  twenty-five  doUarc,  upon  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
ibe  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
()resentation  of  the  transcript,  and  payment  of  tne  fees  therefor, 
mdorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  traus- 
f'ript,  in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
In  article  third  of  tiflo  first  of  chapter  eleventh  of  this  act,  and 
tiiust  alfso  enter  in  the  docket  the  particulars  of  the  judgment, 
us  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
:ind  must  be  enforced  accordingly;  except  that  an  execution  can 
U*  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  3020.  Jndffmemt  affalnst  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract,  and  the  sunimona  is  served  upon  one  or 
more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  be  entered  against  all,  in  the  mode  prescribed  in  section 
1932  of  this  act  Sections  1833,  1934,  and  1^  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
rntion,  he  must  make  the  indorsement  prescribed  in  section  ].934 
ot  this  act. 

Substituted  for  2  R.   S..  f§  122  and  123. 

8  30SB1*  Docketing  the  same}  action  thereupon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
Kcribed  in  the  last  section,  must  distinctly  designate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  e»cli  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  ca^  be  maintained  in  a  justice^s  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  this  act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costH, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  802a.  Doeketinff  Jnifffment  In  another  connty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
sneh  a  transcript  is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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judgment  was  docketed  by  the  first  county  clerk,  The  judgment, 
when  docketed  fis  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
uuder,  or  by  virtue  thereof,  in  the  county  where  it  was  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  necessary, 
it  must  be  made  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 
Co.  i?roc..   {  63,  and  B.  S.,   part  of  §  284. 

9  3033.  Jnntioe  ntay  arlT-e  transcript,  after  expiration  of 
bla  term.  x 

A  justice  of  the  peace,  whoso  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  preacribed 
in  either  o£  the  fore£;oiJig  sections  of  thU  tiUe. 

»u:2 


EXECUTIONS.  II  30M-26 

TIIUES  VH, 
ExAcntiona. 


10.  M 

W.  B  HigDMCtilcMar. 


It'  Di  I. 

I  tltn4.  When  JOBtlee  Bar  laiinc  CKecntton. 

At  Bay  tim^  wllhin  firo  yeurs  after  oiitrf  of  a  jndgment,  tli« 
Justice  of  the  peac^,  who  rendered  it,  being  in  ofBce,  ma;  iiiaue 
an  execndoii  Ihcreupau,  unless  it  lias  bcea  docketed  In  the  county 
clerk's  office . 


1  Bfttm.  ocncral  Fcqnlalt 

Ad  execution,  issued  by  e 
to  UDy  cuustiible   at  Ilie  aai 

Kcribe  the  judKinent,  stating  the  iinmen  of  Ihe  partien 

raTor,  aoil  at^iiinst  whom,  the  time  when,  and  the  uaine  of  the 
juHtice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returuuble  to  Om  juHtiw,  within  sixty  days  after  tta  date. 
B.8.,liyHrfliai. 

I  lUtJttt.   Esrontlon  anon  JndfiDmt   for  moner> 

Ad  execution,  issued  li|>on  a  jndgnient  (or  a.  sum  of  money, 
must  specify,  in  the  body  theiwif,  the  sutn  s-ecoTen^,  nml  the 
NUDi  nctunlly  doe  upon  Ihe  Jud^iient  at  the  date  of  tlie  exi'cutlon; 
MDd.  except  in  a  cose  where  KpuciaJ  provision  is  otherwiBf  made 
liy  law.  it  muHt.  subatantially,  require  the  conatable  to  satisfy 
the  jurlnnicnt,  totretlicr  wllh  his  fees,  out  ot  the  persunal  property 
of  the  judgiDent  debtor  witlitn  the  county,  not  ezcaipt  from  levy 
nud  KiiTe  by  virtue  of  an  execulioii;  aod  to  brine  Ibe  money 
before  the  justice,  by  the  retnru  day  o(  the  executioD.  t'>  be 
reoilered.  by  the  justice  to  the  parlj-  who  recovered  the  judg- 
nent.  If  the  judgment  was  recoveied  iiKDiDSt  a  male  person,  in 
either  of  the  uerinuB  a|)eciGed  in  subdivision  first  or  second  of 
section  28ft5  of  this  act;  or  if  an  order  of  arre»t  was  granted 
and  wua  executed.  i[i  a  case  specilied  iu  Kiilxli vision  third  of  that 
sectiou.  the  execution  must  alao  command  the  constable,  it  snf- 
ficioit  psiBOnal  property  cannot  be  found  to  satiafy  tbe  judgment, 
to  arrpflt  the  JudBinent  debtor,  nuii  to  convey  him  to  the  jail  of 
ths  county,  there  to  reraniii  until  he  pays  the  judgment,  or  ia 
disthorged  aecording  to  law.  It  the  judgment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  bj  a  etatato 
(HIS 


r 


§8027-^  JUSTICES'  COURTS  c.  W.  t.7 

of  the  State,  the  justice   must  indorse  upon   the  execution  a 
reference  to  the  statute,   as  prescribed  in  section  1897  of  this 
act,  with  respect  to  a  copy  of  the  summons. 
B.  8..  g  131,  am'd;  L.  1831,  cb.  300. 

I  8027.  Rene-fval  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution* 
issued  by  a  justice  of  the  pvace,  he  may,  from  time  to  time, 
withiu  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  reuews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
ofhce  has  expired  may  thus  issue  or  renew  an  execution. 

Id..   IS  145  end  147. 

S  8028.  Property  exempt  from  execntton. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace^  which  is 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1390,  1391^  1392, 
1393,  and  1394  of  this  act,  and  the  other  special  provisions  of 
5aw,  relating  to  such  an  exemption. 

Id.,  I  1G9.  am*d. 

S  8020.  Indomememt  of  levy)  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  by 
Tirtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  him, 
describing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  fix  days 
after  the  posting,  when,  it  will  be  exposed  for  sole.       J    j^r 

Id.,  S  148.  am'd. 

S  3030.  Mode  of  leTy  and  Mile. 

The  provisions  of  sections  1384,  1385,  1386,  1887,  1406,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  apply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  ^Justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in^fiiHiCt. 

I  8031.  Retnm  of  execution. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

R.   S.,  part  of  f    140. 

I  8082.   ExeentioB  affalnst   the  person  |  Imprlaonment  of 

Judgment  debtor. 

For  want  of  sulTicient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  execution  requires  it,  arrest  the  Judgment 
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debtor,  and  convey  him  to  the  jail  of  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  euBtody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgmeut  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgmeut  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  th«  liberties  of  the  jail. 

R.   S..   part  of   If  151   and  148. 

i  8oaa.  [Am'd,  1888.]  "WlieB  Jvdvment  debtor  to  be  dlii- 
oharffed. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtUb  of  an  execution  Issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaiuing  sixty  days. 

Id.,  8  1^2,  am*d.    Albany  City  Court,  L.  1884.  cb.  122;  L.  1883,  cb.  26. 

S  8d34.  Alllda'rlti  discharge. 

In  order  to  procure  a  discbarge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi- 
davit the  slieriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 

Id.,   ff   163  and   164. 

S  8035.  Penalty  for  not  dlscbarvliiff. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

Id.,  8  166. 


8  8080.  Affidavit  a  defence  to  action  for  e«oape. 

The  receipt  of  such  nn  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,  I  lee. 

8  3037.  DiMcbarffe  not  to  affect  Jndirnient. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains  valid  as 
against  his  property;  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  9  167. 

8  8088.  JBxeontion  npon  Jndffment  in  action  for  a  obattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered   to  the  prevailing  party,   an  executioUt  for  the 
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delivery  of  the  poBsession  thereof  to  him,  as  well  as  for  any 
duma«:es  recovered  by  hiiD,  may  be  isaaed  by  the  justice;  unleae 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  aame 
eitect,  and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
thut  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
m  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 

0ob0titiite  for  L.  1866,  patt  of  cb.  181. 


I  8039.  Aetlom  aanalimt  constable  for  not  retnninc 
cntion. 

If  a  constable  fails  to  return  an  execution  within  fire  dajrs 
after  the  return  day  thereof,  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  wns  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  ia 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

R.  s.,  I  150. 


§  3040.   Constable  not  to  act  nnder  exeontlon  after 
tnrn  day.  ^ 

A  constable  shall  not  levy  upon  or  sell  property^,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  oy  virtue  of  an  execa- 
tion,  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id..  §  161. 

I  8041.  Action  aerainat  constable  for  money  <30llected. 

Where  money,  collected  by.  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  nam^,  upon  the  In- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id..  {  163. 

i  8042.  Dnty  of  constable  vrbose  term  of  olllce  hna  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
ceed thereupon  in  the  same  manner,  as  if  his  term  of  office  had 
not  expired;  and  he  and  his  sureties  are  liable  for  any  neglect 
of  duty,  with  respect  to  the  execution;  or  for  money  collected 
thereunder,  or  for  damniros  sustained  by  reason  of  any  act 
flnno  by  the  constable,  tmuhinj?  the  execution,  in  the  same  manner, 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

Id..  II  286  oad  260.    8m  L.  1872.  cb.  788  (»  Edm.  481). 
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S  84M8.  Bxeevtion  upon  Judmieiit  docketed  "nrith.  oovHtr, 
cleric. 

Where  a  jadgment,  rendered  by  a.  justice  of  the  peace,  has 
been  dpcketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  mast  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
out  of  the  judgment  debtor's  real  property,  are  not  appUcabls 
thereto. 
G9.  Proc.,  I  64,  fubd.  18.    See  U  3017  ana  1307,  tntf, 
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TITLE  VIIL 
Appeals. 

Article  1.  Appeals   generally. 

2.  Appeal  wnere  a  new  trial  Is  not  had  In  the  appellate  coorv. 

3.  Appeal  for  a  new  trial  In  the  appellate  oouru 

ARTICIiB  FIRST. 

Appeals  generally. 

Bee.  8044.  Justice's  Jndgment  reviewed  by  appeal. 

8046.  Who  may  apiieal;  to  what  court  aypeul  to  be  taken. 
8040.  Appeal;   when  and  how  token. 

3047.  Service  of  notice  uiwn  justice;  payment  of  costs  and  flM> 

3048.  Service  of  notice  upon  leapoudeDt. 
8040.  AmendmeDt;  when  allowed. 

80b0.  Undertaking  to  stay  execution   upon  indsmanu 

8061.  Proceedings;   bow   stayed. 

8052.  Id.;   when  Justice  is  dead,  etc. 

8058.  Uelurn. 

8054.  Id.;  when  Justice  has  gone  out  of  office. 

8056.  Further  return;   how   comi)elled. 

8056.  Id.;    when  Jatitlce  is  dead,   etc. 

8057.  Proceedings  when  error  in  fact  is  alleged. 

8058.  Reatituclou  upon  reversal. 

8059.  Setting  off  costs  and  recovery. 

8000.  Certain  sums  may  be  Included  in  disbursements. 

8001.  Jndgment-roU. 

I  8044.  Juattce'a  Judftinemt  roTlevred  by  appeal. 

The  only  mode  of  reviewing  a  jndgmeut,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  iB  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  of  S  851. 

S  8045.  [Am'd,  1896.]  IVho  may  appeal}  to  what  court 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  agprieve<l  by  the  jiidit- 
ment.  Except  where  the  judgment  is  riMidercHl  by  a  Justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  t>e  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  11  326  and  362;  L.  1806,  ch.  840. 

I  3<KiO.  [Am'd,  1882.]    Appeal)  wben  and  how  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  apix^ar,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attorney 
in  the  appellate  court. 

M.,  part  of  U  868  and  864. 
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I  S047.  (Am'dt  1913.)  Serrice  of  motlce  upon  Justice  i 
payment  of  eo«ts  and  fee. 

Service  of  the  notifc  of  appeal  upon  the  justice,  must  he 
made  by  delivering  it  to  him  personally,  or  to  bis  clerk,  appointed 
pursuant  to  law,  or  by  mailing  such  notice  to  the  justice  at  his 
office  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
Fcctiou  seven  hundred  and  ninety-seven  of  this  act;  but  if  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reason- 
able diligence,  be  found  within  the  county,  service  of  the  notice 
upon  the  justice  may  be  made  by  delivering  it  to  the  clerk  of 
the  api>ellate  court.  Unless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  tjie  fee  of  the  justice 
for  making  the  return. 

Co.  Proc.,  part  of  ||  354  and  350.  Am*d,  L.  1013,  cb.  445.  In  effect 
Sept.  1,  1013. 

I  3048.  [Am'dy  1018.1    Serrlee  of  notice  upon  respondent. 

Service  of  the  notice  of  apiN*al  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  state,  to  the  respond- 
ent personally,  or  in  one  of  the  following  methods: 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable 
age  and  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served  upon  the  attorney.  eith«»r  per- 
sonally, or  in  the  manner  prescribed  for  service  of  notice  by 
mail  In  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  the  foregoing  subdivi- 
sion, the  notice  of  appeal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

Id.,  part  of  f  334. '  Am'd,  L.  1013,  ch.  445.    In  effect  Sept.  1,  1918. 

8  8040.  Antendntenti  'when  allo'vred* 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to 
perfect  the  appeal,  the  appellate  court,  u^on  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
justice  requires. 

Id.,  I  32T. 

I  aOSO.  Vndertalcinff  to  stay  exeontlon  npon  Judgment. 

1  *  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed:  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  oe  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the 
judgment;  or.  If  the  judgment  in  the  justice's  court  is  tor  thp- 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  dnten- 
tlon  thereof.    A  copy  of  the  undertaking,  witl  "  ootice  of  the 
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delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.     Section  1335  of  this  aot  applies  to  such  an 
undertaking. 
«o.  Prac.  M  865  and  806. 

)  30k>l,  ProceedinffHf  how  stayed. 

The  delivery  of  the  undert^iking  to  the  justice  or  to  his  clerk, 
« ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
aotice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
apon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  tbe 
execution,  stays  further  proceedings  thereunder. 

Id..  S  357. 

I  8062,  Id. I  whea  JvMlee  in  4««d>  etfs. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  purtuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  within 
the  county,  the  undortaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  aot,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice; and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect*  ts  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,  f  858. 

S  80S8.  Return. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  d047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  apt)eal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  tils  clerk,  and 
file  the  same  wiUi  the  clerk  of  the  appellate  court  The  return 
must  contain  nil  the  proceedings,  including  the  evidence  and  the 
judgment;  unless  the  appellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial.  In  a  case  where  he  is  entitled  thereto, 
as  prescribed  in  article  tliird  of  this  title.  In  the  latter  case, 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  attachment  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedings 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  be 
is  required  so  to  do  by  the  special  order  of  the  appellate  court. 

Id.,   i  800,   am'd. 

I  8064.  Id.  I  wltea  Justice  Itaa  irone  out  of  oflloe. 

Where  the  justice  has  gone  out  of  oflSee,  he  must,  nevertheless, 
make  a  return  in  the  same  manner,  and  nis  return  has  the  same 
effect^  as  if  he  remained  in  office. 

Td..  9  861. 
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I  80R6.  Fnirtlieir  retvrai  bo^r  eoiapelled* 

If  the  return  Is  defectire,  the  appellate  court  may  direct  the 
Justice  to  make  a  further  or  amended  return,  as  often  as  io 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  c«mrt  is  alwnys  open  for  those  purposes.  Where 
the  justice  hns  removed  to  another  county  of  the  State,  the 
apl>eUnte  court  mny  compel  him  to  mnke  the  return,  as  if  he  wab 
still  within  the  county  whore  the  judgmt-nt  was  rendered. 

Co.  Proc,  {{  802  and  303. 

I  3060.  Id.)  -vrken  Justice  la  dL««d»  etc. 

If  tlie  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  thv 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  procet^dinps  taken,  and  the  judgment 
rendered,  before  the  justice;  «nd  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  I  363. 

{  3057.  Proceettiners  vrlien  error  in  fact  In  allegred. 

Where  an  apiK»al  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or   in   both   methods. 

Id.,  port  of  I  06. 

§  3068.  Restitution  upon  revemat. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
api)ellate  court  may  make  or  compel  restitution  of  property  or 
or  a  right  lost  by  means  of  the  erroneous  judgment:  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  Issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  ns 
justice  requires.  Six  days'  notice  of  an  application  for  nn  order 
for  restitution  must  be  given:  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  §  3C0. 

I  3059.  Settlnor  off  cost*  and  recovery. 

If,  upon  the  appeal,  a  sura  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,   I  370. 

I  30e0.  Certain  sums  may  be  Included  In  disbursements. 

Where  costs  are  awarded  to  the  anpeWant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal:  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  coj^ts  of  the  action,  before  the  justice, 
which  he  would  have  lieen  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

Td.,  part  of  I  3/1. 
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S  80G1.  Jndffment-roll. 

The  clerk,  iuimediately  after  entering  final  judgment  upon  the 
deieriiiiuauou  uf  an  uiipeal,  mu^jt  attach  together  iind  tile  such 
o\  the  r<)llo\vii)g  pnpeiR,  as  were  used  upon  the  appeal;  which 
t*on8Utu!e  tbe  judguieiil-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  npiionl;  and  tlic  iiudortaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice 
o^  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  uecemarily  af- 
fects the  judgment* 
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article:  9KCOND. 

Appeal  where  a  new  trial  is  not  had  in  the  appellate  court* 

8ec.  3062.  Hearing  of  appeal;   dUmlsaal  thereof. 
SOeC.  JadgmeDt. 

3064.  When  nvw  trial  in  jnatice's  court  may  be  directed, 
3066.  Id.;  proceediniOB  before  justice. 

3066.  CoBts;  wbeu  awarded. 

3067.  Amount   of   costs. 

i  30G2.  [Am*d,  1S05.]  Hearing  of  appeal)  dlsiaJMal 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  ad  orescribcU 
in  section  30(>8  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  .;  is  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  caoBe 
ehowu. 

Co.   Proc.,    {^64:1..    1895,   ch.   946. 

f   30G3.    [AniM,    1H03,    lOOO,   1»11.1      Jadffrment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  feitified  cupj*  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  th'n 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  aftlrni,  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd  by  L.  1803,  cb.  380;  L.  1900,  ch.  553;  L.  1911,  ch.  364,  la  effect 
Sept.    1,    1911. 

f  8004.  "Wlien  ne-w  trial  lit  ja»t  Ice's  covrt  mar  be  di- 
rected* 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return 'of  the  sum- 
vqnns,  or  at  the  time  to  which  the  trial-  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
Injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appoUnte  court  lURy,  in  its  discretion,  set  aifide  the 
judgment  ujpculed  from,  or  Hluy  proceedings  thereunder,  and  by 
order  direct  a  new  trial,  before  tiie  same  justice,  or  before  another 
justice  of  the  buuie  county,  •'"'sibilated  in  the  order,  at  such  a 
time  and  place,  specified  in  thv  order,  and  upon  such  terms,  as 
it  deems  proper. 

Co.   rroc,  part  of  {  380. 

S  :{005.  [AjiiM,  1S93.]     Id.)  iirocee4liniK«  before  |u«tlee. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  upi)eAr  before  him,  at  the 
time  aud  place  specilied  in  the  order  of  tlie  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon 
the  like  proceedings  must  bo  had  in  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

h.   1888    Gb.  880. 

S  30GG«  Costal  ifvlaeii  a^^arded* 

Upon  an  appeal  provided  for  in  this  nrtido,  the  award  of  costs 
is  regulated  as  follows: 

1.  If  the  apiK'al  is  dismissed,  becanse  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to   either  party. 

2.  If  the  judgment  is  reversed  for  nn  error  in  fact,  not  affect- 
ing the  merits;  or  if  u  new  trial  is  directed,  before  the  same  or 
another  justice,  as  proscribed  in  this  article;  the  costs  of  the 
appeal  are  in  tne  discretion  of  the  api)Ollate  cinirt. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  juilgnient  is  aflirnied  only  in  part,  the  costs,  or  such 
a  pnrt  th(>reof,  aw  to  the  appeUnto  court  seems  ju3t,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.   Proc.,   part  of  W   368  nnd  371. 

I  30ik7*  Amount  of  ooMtii. 

Upon    an    appeal,   provided     for     in     this   article,    costs,    when 
n warded,  must  bo  as  follows,  besides  flisbursemouts: 
To  the  nppellnpt.   upon   reversnl,  thirty  dollnrs. 
To  the  roHpondont,  upon  affirmance,  twenty-five  doTlani. 

Id.,  part  of  f  71,  am'd. 
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Appeal  for  a  new  trial  in  the  appellate  court 

8m.  3068.  Wbea  appelhittt  may  demand  new  trial  Id  appoUato  oowl. 
SOW.  Undcrteklnff  to  Ue  KtTen. 
8070.  Offer   to    coaipromUe    before    retaro, 
3071.  Proceedlogv  In  appiUate  oonrt. 
0OT2.  Offer  to  compromne  after  return. 
9078.  Amount  of  coats. 

f  8068.  [Am'dy  1893.]  I^'^lien  appellant  may  demand  new 
trflal  in  appellate  edavt. 

Where  an  issoe  of  fact  or  an  issiie  of  law  was  joined  before 
the  justice,  and  the  snm,  for  which  judgment  was  demanded  by 
•Hher  party  in  his  plead ins>  exceeds  htty  dollars;  or  where,  in  an 
aedon  to  recover  a  chattel,  the  vaine  of  the  property,  as  fixed, 
toirether  with  the  daniu^es  recovered,  if  any,  exceeds  fifty  dol- 
Uira;  the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

L.    1898,    €h.   880. 

I  8069.  Yfndertakinor  to  be  arisen. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  apptal  upon  the  justice, 
give  the  undertaking  required,  by  this  titre»  to  stay  the  execution 
of  the  judgment. 

Co.  Proc,  part  of  I  865.  ^, 

I  8970.  [Am'd^  189S.]    Oiler  to  eompromtve  before  return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sura  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  upon  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
mnst  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  apiiellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  tlie  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

Id.,  I  871:  L.  1800,  ch.  366. 
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I  8071.  Proceedlnora  In  api^ellate  court. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration 
of  ten  days  from  the  time  of  filing  the  jUBtice's  return,  the  action 
is  deem^  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceed inKS  therein,  including  the  entry,  enforcement,  and  rt^• 
.view  of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed   in  this  chapter. 

Co.   Proc,   IS  364  and  366. 

§  3072.  Offer  to  compromlae  after  returit. 

Either  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  alloAV  judgment  to  be  taken 
against  him,  for  n  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  it  it  had  been 
originally  commenced  against  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  w^ith  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accented,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  §  866. 

-S  3078.  Amount  of  coiits. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  us  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  sn  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  St  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

U.,  part  of  S  871,  am'd. 
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TITLB  IX, 

Costs. 

Sec.  8074.  When  preTalling  party  to  recorer  costs.    What  coata  allowed. 
8075.  When  neither  party  to  recorer  costs. 
8070.  Amount  of  costs  limited. 

3077.  Costs  upon  demarrer. 

3078.  TazatioD  of  costs. 
3070.  Increased  costs. 

3080.  Costs  on  judgment  for  one  or  more  defendants. 

3081.  Costs  wrongfully  collected  may  bo  recovered  back. 

I  3074.  [Am'd,  1903.]  IXTlien  preTalllnsr  party-  to  recoTer 
costs.     "What  costs  allowed. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  S.  247,  I  126  (2  Edm.  264);  L.  1867,  ch.  775,  |  2  (4  Edm.  700);  L.  1866, 
Cb.  602,  S  2  <6  Edm.  803);  L.  1903,  cb.  276.  In  effect  Sept.  1,  1908. 

I  3075.  (Am'dy  1909.]  Wben  neither  party  to  reeoTcr 
costs. 

In  either  of  the  following  cases,  coats  shall  not  be  awarded  to 
either  party,  but  tmch  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  whirh  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  nf  n 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  whore 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  b.r  L.  1909.  ch.  65.  I  X  See  note  84  of  notes  of  Board  of  Stat- 
utory Consolidation  at  end  of  code. 

i  3076.  TAmM,  1R95.1     Amount  of  costs  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailinjr  ijarty,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  law.  either  party 
recovers  damages  to  the  amonn*  '>f  fiftv  dollars  or  more,  or  one 
or  nirtw*  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  aollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1866,  ch.  692,  §  2  (6  Edm.  804);  L.  1841,  ch.  138,  S  3 
(4  Edm.  54G);  L.  1895,  ch.  507. 

S  3077.  Costa  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Co.  Proc,   $  04,  subd.   11. 

I  8078.  Taxation  of  co«t«. 

Where  a  justice  renders  a  judgment,  he  must  specify,  In  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  pai)er  filed  with 
the  justice,  the  party  -must  show,  by  his  oath,  or  that  of  liis 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  wa.« 
actually  and  legally  paid  or  incurred. 

1  3070.  Increaiicd  costs. 

Increased  costs  must  be  awarded  In  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  32r)8  of  this  act. 

f  3080.  Costs  on  Jndsment  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendtints,  not  united  In  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,   I  18  (2  Edm.   639). 

§  3081.  Costs  irronKfnllT  colleeted  may  be  recovered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

2  R.  8.  266,  9  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  animal  ttrajring 

upon  the  highway. 

9ae.  8083.  Aetlon  agalnet  person  «uaerUig  anlmaU  to  stray. 

8083.  Penalties  to  be  recovered. 

8084.  Certain   olllcers    to   seise   anim&ls   straying. 
3085.  Wiien  private  person  may  seize  sucb  animals. 

8086.  Omeor  or  person  seUlng  to  present  petition. 

8087.  Precept  thereupon. 
8068.  Id.;    bow    served. 

8060.  Proof  of  service  of  precept. 

3000.  Answer;  trial. 

3001.  Decision  in  favor  of  petitioner;  warrant  to  sell;  execntloo  thereof. 
3003.  Aiipllcatlon  of  proeeeds  of  sale. 

8003.  Disposition  of  sarplus. 

8004.  Id.;   when  no  claim  made  within  a  year. 

SOW.  Order  mmo  clnlQ  for  surplus:  oppeal  therefrom. 

3000.  Proceeding's  upon  decision  in  favor  of  person  answering. 

8007.  Demand  of  possession  beforo  trial.    Proceedincs  tbereupon* 

3008.  Id.;   when  animal  wiUullj  set  at  large  by  third  person. 

8000.  Action  by  owner   in   soch   a   case. 

3100.  Action  by  petitioner  and  by  oUlccr. 

3101.  Pemaod  of  possession   after  final  oi*der   and   before  sale. 
8103.  Order  npen   demand  of  possession;  appeal  therefrom. 

3108.  Id.;   stay  of  DrocceUings. 
3104.  Appeal  from  mrnl  order. 

3109.  Id.;   by  claimant;   stoy  of  proceedings  and  deUvery  of  possessloo, 
8100.  Proceedings  upon  aOlrmance. 

3107.  Llmitntiou   of   action    for   seizing   animals. 

3106.  Certain  actions  cannot  be  maintained. 

8100.  IMiorc  several  animals  are  trespassing,   damages  are  entire.    Pn>> 

ceedlngs  in  such  cases. 
8110.  Proceedings  In  other  cases,  where  there  are  different  owners. 
3111.  Surplus,  where  there  are  different  owners. 

8113.  When  one  action,  etc.,   suporsedcs  any  other. 

3118.  Rights  of  officer  when  private  person  tails  to  prosecute. 

8114.  Person  having  a  special  property  deemed  owner. 

8115.  Agent   may   act   for   his   principal. 

I  8083.  Action,  nflrainnt  person  mustering  animal*  ta  ntrnr* 

Any  pcnon,  who  suffers  or  permits  one  or  loore  cattle,  horses, 
oolts,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to 
b0  herded  or  pastured,  in  a  public  street,  highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town,  or 
the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  runniux  at 
large,  herded,  or  postured,  may  maintain  an  action  against  lum, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 

Eenalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  prirate  person,  the  justice  must  pay  the  proceeds  of  an 
execution,  issued  upon  n  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

L.  1863,  ch.  400.  f  1  <3  Rdm.  647);  L.  1872,  ch.  776,  I  1  (9  Edm.  476);  U 
1867.  ch.  814  (7  Bdm.  185) « 

I  8088.  Penal tfea  to  be  recoTered. 

If  the  plaintiff  recovers  judgment,  in  an  action  brought  as 
prescribed  in  the  Inst  section,  the  justice  must  award  to  him  the 
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following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf^ 
five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
leuuer  a  judgment  in  an  ordinary  action. 

§  8084.  Certain  ofltcers  to  selBe  animals  straylnv. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
I  ban  iu  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  iocorporatod  village,  the  street 
commissioner  thereof,  having  personnl  Icnowledge  or  being  noti- 
ced of  the  fact,  must  immediately  seize  the  animal  or  animals, 
uud  keep  it  or  them  in  his  possession,  until  disposed  of  as  pr^ 
scribed  in  the  following  sections  of  this  title. 

See  note  to  §  8082,  ante. 

§  3085.  Wlien  prl-vate  per»on  may  seise  svelt  ftnlmals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862.  cb.  459.  |  2.  and  L.  1867.  ch.  814,  §  2  (7  Bdm.  186). 

I  3080.  Officer  or  person  selzlnflr  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence: and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animnls  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title,  ^here  the  petition  alleges, 
thnt  any  animal  or  animals  seized,  were  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  case,  the  decision  of  the  Justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 
See  Id.,  8  8.  and  L.  1867,  ch.  814,  S  2  (7  Bdm.  185). 

I  8087.  Preeept  therenpofi. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  issue 
a  procppt  nndor  liis  hnnd;  directed  to  the  owner,  if  his  name  is 
stated  in  the  petition,  or.  if  it  is  not  bo  stated,  directed  generally 
to  all  persons  having  an  iutercFt  in  the  animal  or  animals  seisej: 
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briefly  reciting  the  Bubstance  of  the  petition;  describing  the 
animal  or  animahi  seized,  and  requiring  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
Qt  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days^  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted. 

3088.  Id.  I  lio^r  ver-Fed. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  like  manner 
as  a  summons  is  required  to  be  served,  as  prescribed  in  seciioj 
2i>10  of  this  net.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  In  the  animal  or  animals  seized,  it  may  b.* 
serve*!  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated,  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  bis  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
ai;  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

I  3068.  Proof  of  aerviee  of  precept. 

At  the  place  where  the  precept  is  retamable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2888  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  tne  last  section.  If  it  was  served  by  a  constable,  eithor 
personally  or  by  posting,  his  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of  servics 
must  be  made  by  affidavit. 

S  8080.  Aaaweri  trflal. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the  pptitlon. 
His  answer  must  also  set  forth  his  interest  in  the  animal  or  ani< 
mals  seized.  The  subsequent  proceedings  must  be  the  same  ns  in 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  8001*  Deei«ioit  In  favor  of  petitioner  i  warrant  to  aellf 
exeention  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a 
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jury,  is  in  favor  of  the  petitioner,  the  juBtice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seised,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
Thereupon  the  justico  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sale 
must  be  made  upon  tlie  like  notice,  and  in  like  nmnner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  tlic 
collection  of  such  an  execution. 

{  3092.  Application  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jua- 
tice,  at  the  same  rates  as  the  costs  of  an  action  brpught  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  poatins, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  bj 
a  constable.  * 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seisure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox, 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
Co  the  time  of  the  sale;  and,  also,  where  any  auimal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con* 
sequence  thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  followina 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass.  mule,  buU, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  diatrict 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  secticMW 
of  this  title. 

I  8008.  DlsposltlOA  of  Kurplua. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  wfth  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  elerenth 
day  after  the  return,  or.  if  it  is  a  Sunday  or  a  puhllc  holiday, 
on  the  first  day  thereafter,  w^hich  is  neither  Sunday  nor  a  public 
holiday,  the  justice  must  proceed  to  inquire  Into  the  claims  to 
filed:  and,  for  the  purpose  of  determining  them,  he  maat  hear 
the  allegations  and  proofs  of  each  claimant;  and  he  may  iwne 
subpoenas,  as  upon  the  trial  of  an  action.    He  majr,  upon  the 
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aopUcation  of  atiy  claimant,  and  for  good  caufse  ehovrn,  adjourn 
tHie  hearing:,  from  time  to  time,  but  not  moi-e  tiiau  thirty  days  in 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claimauts, 
he  muBt  decide  the  claims,  and  enter  an  order  accordingly.  If 
no  claim  is  filed;  or  if  the  ri^bt  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  tlie  justice, 
as  prescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  clanu  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  procei'd,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

I  d004.  Id*)  Tvlften  no  claim  made  tritlitn  a  year. 

If,  at  the  expiration  of  one'  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  prorisions  of  the  last  section,  the  justice  must  pny  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persona  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  In 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  tlie  determination. 

{  3005.  Order  npom  cliilm  for  norpliifi)  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  token  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  aclion  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necossary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  ao  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal:  in  which  case,  the  costs  are  in 
the  discretion  of  the  apiellate  court.  Whore  an  appeal,  taken 
ns  prescribed  in  this  section,  is  perfected,  the  county  judge  may. 
In  his  discretion,  mal^e  an  order  extending  the  tii^e,  within  which 
payment  of  the  surplus  must  be  made,  as  proscribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order  j 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment^ 
must  bt  mad^  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  tlic  payment,  tlie  aopeal  must  be 
dianuBsed.  Where  an  appeal  is  taken  to  tbo  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
Uke  effect. 

{    3096.    ProceedlnffB    upon    «lcclnion    in    fa^or    of    person 
amaTrerlBfr* 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer* 
ing,  it  must  fix  the  value  of  eiich  animal  seized.  If  the  justice 
or  the  jnry  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  mast  assees  the  damagep 
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saitained  by  the  person  answering,  by  meiini  of  cIM  Beisvre  nnd 
detention.  TLe  justice  must  thereupon  make  a  final  orucr, 
awarding  to  the  person  so  answering,  the  return  of  the  animaJ 
or  animols  so  seized,  or  the  value  thereof  if  a  return  cannot  bt* 
hnd;  together  with  bis  costs,  at  the  rates  allowed  by  law  in  an 
nction  brought  before  him  to  recover  a  chattel;  and,  also,  tw1c« 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrnnt 
must  be  issued  by, the  justice  to  a  constable,  to  the  same  eCEcct, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
judgment  iu  favor  of  the  defendant,  where  the  chattel  has  net 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  maJe,  and  a  warrant  issued  thereupon,  08  prescribed 
liii  this  soctiou. 
^    Soc  L.   18C7,  ch.  814.  |  7  (7  Edna.   180). 

'^  3O07.  Demand  of  possession  before  trial.  Proceedlns* 
tlicrcnpon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trialf  the  oAvuer  of  any  animal  seized  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  comply inis  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  iu  subdivision  first  of  section  3092  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribtrd  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereci(f  possession  is  bO  demanded. 

3.  If  the  petitioner  is  an  olhcer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  accoui^t  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Gach 
person  who  has  appeared  must  have  notice  of,  and  may  oppose^ 
the  claim. 

Id..  I  4. 

$  3098.  Id.)  when  animal  wilfully  net  at  lonre  br  tktr4 
person. 

But  where,  in  a  cose  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  nfifidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  iie  domnn*^s  poss'^ssion.  were  seized,  was  caused 
by  the  wilful  act,  intonrlod  to  elTrrt  that  object,  of  a  person^ 
other  than  the  owner:  and  also  u:al  os  tl'e  t)roof  specified  in  sub- 
division fourth  of  that  section:  he  is  entitled  to  possession,  pur- 
suant to  his  doniand,  upon  pj\ving  to  the  petitioner,  or  to  the 
justice  for  his  upo.  a  ropponaMo  Rum,  to  be  fixed  by  the  justice, 
after  hearing  tbe  nllrfrations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or    animmlsi 
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whefeof  pMsessIon   ia   so  demanded,   and   without    paying  an^ 
ocher  sum,  specified  in  the  last  section. 
6««  L.  1869,  cix.  424  <7  Edm.  448\  part  •t  %  S. 

I  SOOO.  Action  by  o-wnev  In  anch.  a  case. 

The  owner  of  an  animal,  seized  in  eoiise<iuonce  of  a  wilful  act 
specified  in  the  lust  section,  may  recover,  in  nn  action  against 
the  person  who  committed  it,  all  dauinfjos  snKUiincd  by  him,  in 
consequence  thereof,  includini?  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  m  the  hiKt  section;  and,' 
m  addition  thereto,  the  sum  of  twenty  doUars  tor  each  animal 
seised. 

Id.,   rexoainder  of  |  B. 

f  SIOO.  Action  1>jr  petitioner  and  by  offieeir* 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed  in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceedinif  before  the 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recover,  in  addition  to  all  other  damages  Hiistaiiied  by  the  plain- 
tiff in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  tl>e  petitioner  is  a  prirntp  person,  tho  officer,  to 
whom  a  fine  or  peunlty  is  to  be  poid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  this  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  net.  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  spocified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  Judgment  in, 
either  of  the  others. 

I  aiOl.  Dentand  oC  poa«e»iilon  after  flnal  order  and  be- 
fore sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  30i>7  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precejit,  or  upon  tho  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and.  therenix>n.  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence, 
a  sutlicient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  compljr  with  the  provisions  of 
nectlon  3097  of  this  act;  except  that  it  is  neccbsary  for  him  to 
pay  oaly  one-half  of  the  justice's  fee,  as  proscribed  in  subdivi- 
aion  second  of  that  section;  and  one-haft  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  a^  prescribed  in 
subdivision  third  of  section  3092  of  this  act. 

L.  1807.  «li.  814,  p«rt  of  S  4. 


§  8102.  Order  upon  demand  of  possession)  appeal  tbere* 
from. 

Where  a  demand  for  the  return  of  the  possession  of  an  animal 
Is  filed,  as  pretcribed  in  either  of  the  last  five  sections,  the  justicr 
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must,  at  the  request  of  either  party  thereto,  make,  ana  enter  Id 
his  miuutes,  au  order  determiuing  the  same.  An  appeal  Irom 
such  an  order  may  be  taken  to  the  county  court,  by  the  person 
making  the  demand,  or  by  either  party  to  the  special  proceeding, 
at  any  time  before  the  liual  order  in  the  special  proceeding  is 
made;  and  each  person  or  party  so  entitled  to  ap];)eal,  must  be 
made  a  respondent  upon  an  appeal  laktfu  by  one  o£  the  others 
The  appeal  mubl  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thereu^wn  are  the  «am^,  eiLcept  as  otherwise  pr<:- 
vcribed  in  the  next  section. 

i  8108.  Id.;  stay  of  proceedtns'*. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appeliaut  procures  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given*  in 
his  discretion. 

i  8104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justjee  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  auimala,  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pre- 
scribed  in  the  next  section. 
See  L.  1867.  cb.  814.  part  of  S  6. 

S  3105.  Id. I  by  claimant;  atay  of  proceedings  and  de- 
livery of  poaaeaiiion. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  crffectunl  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supremo  court,  rocitin??  that  the  appeal  has 
been  |)erfected,  and  thnt  soc\irity  has  been  given  thereupon,  as 
prescribed  in  this  section,  and  directing  u  stay  of  proceetlings 
upon  tlie  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  \indertaking  is  given  by  the 
appellant,  ns  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  stayijig  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  aii)ealed  from  is  nttirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  wluch  the  jus- 
tice awards  against  him,  upon  the  hearing  after  the  determination 
of  the  apnea  1,  as  prescribed  in  the  next  section,  not  exceedini?  a 
sum  specified  therein;  which  must  be.  at  least,  twice  the  anionnt 
of  all  the  sums,  which  niipht  be  deducted  from  the  proceeds  of 
the  sale,  as  orescrihed  in  section  3092  of  this  act.  The  snm 
must  be  fixed,  and  ~he  undertakinj?  must  be  approved,  by  the 
jud^e   who   grants   the  order.    T^pon   filing  the  order    with    the 
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jnstifo,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

I  8106.  ProoeedlBira  upon  afflnn«,iioe« 

If  the  final  order  appealed  from  is  affirmed*  upon  an  appeal 
taken  by  the  person  answering;  the  county  court  must  appoint  a 
time  and  place,  at  which  the  Justice  must  fis  the  sums  payable 
by  the  appellant^  pursuant  to  his  undertaking.  The  justice  mny 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  -the  time  so  appointed.  The  justice 
must  ^x  the  sums  so  payable,  as  if  a  warrant  for  the  .sulc  of 
the  animals  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  !:>002  of 
'^his  act.  The  undertaking  upon  The  appeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  thnt 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  trustee  for  the  officer  entitled  thereto. 

I  3107.  lilmltatlon  of  action  for  selBlnir  animals. 

Where  an  animal  is  seized,  npon  the  ground  that  it  was  ruL' 
ning  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
passing, contrary  to  the  provisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages 
for  the  seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 

I/.    1887,   ch.   814,    f   7 

f  8106.  Certain  action*  cannot  be  maintained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  ap- 
lieared  and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid,  in  a  case  specific  in  the  last 
section.  But,  exceot  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

9  8100.  iwnhere  se-veral  animals  are  trespassinv,  damages 
are  entire.    Proceedlnflrs  In  anch  eases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  tound  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  njrainst  nil  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Whore  different  persons,  who  are 
known,  own  (iilTeront  animals  soizofl.  the  orecept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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afcertnined  with  ronsonnble  diligence,  the  precept  must  be  di- 
rected to  each  koown  owucr,  by  bis  uaine,  aud,  also  gcnerailj  (o 
all  persons  baring  an  iuteroet  iu  those  auimals,  the  owners  ot 
which  are  unknown.  Iu  a  case  specified  in  this  section,  a  de- 
mand ot  the  possession  of  au  animnl  coizod  cannot  be  made,  us 
prescribed  in  sccilon  3007  or  3101  of  this  act.  unless  it  is  mnde 
with  respect  to  nil  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  Hut  a  separate  demand  may  be 
made,  as  prescribed  in  section  3008  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  d(v 
livered  to  him,*  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  prooeeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  80  delivered,  had  not  been  trespassing  upon  the  property. 


f  3110.  Procerdluffs  In  otlier  caife*,  irvhere  there  »re  ^f* 
fercnt   otrnera. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
w'vrv  trospas.sing  upon  roal  property  owned  or  occupied  by  him, 
and  different  persons  own  different  animals  seized,  a  separate 
Bpecir.l  proceeding  may  be  instituted,  as  prescribed  J;i  this  title, 
a.tainst  each  owner,  or  agninst  any  two  or  more  owners,  with 
respect  to  the  auim^ln  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  caae, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  i)osscsRion  of  the  animal  owned  by  him,  and 
the  same  light  to  answer  separately,  as  if  the  special  pitMceed- 
ing  was  against  him  separately:  and  the  final  order  may  be  in 
favor  oi  one  or  more  of  the  persons  so  answering,  with  respect' 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
tb.eir  co^ts;  and  against  the  reraaiudor  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  Bat 
thd  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  t^^y  &li  the  costs  to  the  time  of  the  demand;  and  a 
person,  sul>sequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

I  3111.  Sarplas  irlierc  there  arc  different  cvrmers. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  diiTerent  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remaining  in  the  justice's  hands, 
must  be  distributed  between  them,  in  proportion  to  the  ralne  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
sections  300,3  and  3094  of  this  act  apply  to  o  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

S  3112.  When  one  action,  etc.,  supersedes  any  other. 

Where  two  or  more  i)ersons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceetlinjrs  prescribed  in  this  title  for  the  dis- 
position thereof,  the  comnieiUM  inent  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  buoersedes  tlie  right  of  any  of  the 
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othrr«  to  brinj?  snch  an  action,  or  to  make  snch  a  seizure,  wi.h 
rosi)ect  10  the  animal  seized,  or  in  qnostion  in  the  action.  But 
the  justice  may,  in  his  (iiscretion,  allow  an  officer  or  other  norson, 
who  is  interested  in  the  recovery,  or  in  the  application  of  tne  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  procec  ding,  for 
the  purpose  of  proteclinp  his  interest,  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 

§  3113.  Rlffhtfi  of  oflleor  %vben  private  pernon  fall*  to 
proHecute* 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  abandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed'  in  this  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  oiJicer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  808,S  of  this  act.  or  in  subdivision  fourth  of  sec- 
tion 3(K)2  of  this  act,  may,  unless  he  has  assented  to  the  abandoTi- 
ment,  settlement,  or  discontinuance?,  maintain  an  action  against 
the  owner  of  the  animal  in  qui'stion,  to  recover  the  penalty  so 
payable  to  him;  and,  upou  proof  of  the  fads,  which  would  nave 
entitled  the  plaintiff  in  the  former  action,  or  tlie  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

I  3114.  Person  bavlngr  n  npccini  property  deemed  o-wnor. 

When  a  person  is,  at  the  time  of  the  seizure,  entith-d  to  the  pos- 
session of  an  animal,  as  against  the  goneral  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

i  311S.  Agrent  mar  aet  for  blH  principal. 

The  duly  authorized  agent  of  the  owner  or  peis(»  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may.  in 
his  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  its 
prescribed  in  this  title. 

H2& 
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TITLE  XL 

ProvlBioxis  specially  relating  to  courts  of  justices  of  the 

peace  in  the  city  of  Brooklyn. 


Sec.  sue. 

;>117. 

•  :niB. 

3110. 

:a2o. 

.'{121. 
3122. 
3123. 
.'{124. 
3125. 
312«. 
3127. 
3128. 
3129. 
31.30. 
3131. 
3132. 
3133. 
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Act 

of 

Now 
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Act 

of 

New 
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Act 

of 

Now 

York 
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R4>poalGd,   1902.    See  the  Municipal 

Elepealed,   1002.    See  the  Municipal 

IU>pealed.    1002.    St>e  the  Municipal 

Repealed,   1002.    See  the  Municipal 

R<>pt>aled,   1002.     See  the  Municipal 

Interpreter  for  police  court,  and  for  first,  second  and  third  districts. 

Id.;  for  fourth  and  fifth  districts. 

Id.;   for  sixth  district. 

Common  council  may  appoint  additional  interpreters. 

to  designate  atti>udauts,  etc. 

See  the  Municipal  Court  Act 


('ommon  council 
Repealed,    1002. 

Repealed,   1902.  See  the  Municipal  Court 

Repealed.    1902.  See  the  Municipal  (Viurt 

Repi>al(>d,   1902.  See  the  Municipal  Court 

Repi'aled,   1902.  S<«e  the  Municipal  Court 

Rept^aled,    1902.  See  the  Municipal  Court 

Repealed,    1902.  See  the  Municipal  Court 

Application  of  other  prorlslons.    Holding 


Act 
Act 
Act 
Act 
Act 
Act 
court 


of 
of 
of 
of 
of 
of 
of 


New 

New 
New 
New 
New 
New 
New 


York 
York 
York 
York 
York 
York 
York 


elty. 
city, 
city, 
city. 
Hty. 
city, 
city. 


open. 


S3116.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«:«117.  Repealed,  1J>02.  See  the  Municipal  Court  Act  of  New 
York  city. 

13118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«3ll9.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

S3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

t  3121.  Interpreter  for  police  court,  and  for  first,  •econd 
and  third  diatricta. 

There*  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices'  courts  of  the  finit,  second,  and  thir<1 
dislri<ts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870.   ch.  «07. 

113122.   Id.;  for  fourth  and  fifth  district*. 

There  is  an  interpreter  for  the  justices*  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871.  ch.  .^.'11. 

13123.   Id.;  for  nlxtli  dlHtrlet. 

There  is  an  interpr«'ter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  wUo  is  appointed  by  the  justice  of 
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the  peace  of  that  diHtriet,  subject  to  coufirmation  by  the  commou 
couueil,  and  may  be  removed  by  that  jiiHtice  at  his  pleasure.    He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 
L.  1873,  ch.  780,  S  2. 

i  3124.  Common  council  may  appoint  additional  inter- 
pretem. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices''  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875,  oh.  G23. 

i  3126.  Common  council  to  deniffnate  attendantii,  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850,  rh.  102.  {  17;  and  L.   1855,  ch.  614,  {  3. 

8  3120.  Repealed,  1902.     See  the  Municipal  Court  Act  of  New 

York  city. 

« 

1(3127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«3129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13130.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13131.  Repealed,  3902.  See  the  Municipal  Court  Act  of  New 
York  city. 

8  3132.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

8  3133.  Application  of  other  provlMionn.  Holdlnitr  court 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

See  L.  1849,  ch.  125.  Sf  »5  and  tiQ;  L.  1850,  oh.  102.  8  18;  L.  1871,  ch.  402, 
f  8:  L.  1873,  ch.  803,  part  of  8  10. 
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TITLE  Xn. 

Miscellaneous   provisions. 

See.  3134.  Mode  of  application  of  certain  provisions  of  thla  act. 

3135.  General   requisltea  of   innndalus. 

3136.  Bewai*d  to   const  able   forbidden. 

3137.  Justice  or  constable  n©t  to    ■  ^^  claim,  etc. 

3138.  Penalty. 

3139.  Violation  of   preceding  sections  a   defence  oi   actl-.n. 

3140.  3141.  Docket-booic  to  be  kept  by   Juellce.    entries   Lherem. 
3142.  Index  to  docket-lwok.  • 

8143.  Papers   to  be  filed. 

3144.  Deposit  of  l>ook8  and  papers  with   town  or  city  clerk. 

3145.  Certiticate    In    docket-book    dcp^jslted. 

3140.  Town   or  city   clerk    to  demand   books,    etc.,    upon   deh.tli,   etc.,    oi 
justice. 

3147.  Delivery;  bow  compelled. 

3148.  Entries   to  be  evidence, 

8149.  Justice  to   furnish    copies  of  pnperB, 

3150.  Transfer  of  action  when  Justice's   term  expires,   etc. 

3151.  Id.:  when  justice  Is  a  witness. 

3152.  Proceedln^H   uiK>n   transfer. 

3153.  Penalty    for    not    payiof;  over    money. 

3154.  Action  on  judgment  of  Justice. 

3155.  Id.;    proof    of  Judgment,    etc. 

31.56.  Kxecntion   of   mandate   by   private   person. 

3157.  Constable  to  execute  mandates   In   person. 

3158.  Sheriff  to  act  where  execution  of   muudute  U  resisted. 

S  3134,  Mode  of  application  of  certain  pro^lMlonn  of  tbfa 
act. 

Where  a  provision  of  this  not,  not  containorl  in  this  chaptt-r, 
58  made  apiilieable  to  procpedinp^.s  beforo  a  justice  of^  the  pence, 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  ihiner,  which  is  repupnant  to  any  special  provisioa  of 
law,  rcKulatiug  the  jurisdiction  or  powers  ot  a  justice  of  the  pence, 
or  the  procee<lintfs  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relales  to  th<»  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
tJie  paper  must,  in  an  action  or  special  procee<ling  l)efore  a  justice 
of  tlie  n(\'ice,  bo  filed  with  the  justice,  unless  he  has  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  jud^e,  the  provision,  making  it  applicable  to  pro- 
ceedings tiiken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring; a  like  i)ower  upon  the  justice,  before  whom  the  action  or 
special  i)ro('ecdinff  i''  brought. 

§  31.'{«'>.  Gonernl  recinlsites  of  ntandnteii. 

A  mandate,  issiunl  by  a  just  Ice  of  the  peace,  moat  h^  9ijrne<i 
by  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up.  at 
the  time  wlicn  it  is  delivered  to  an  officer  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  dflte  thereof  or  otherwise:  except  ihnr 
there  mny  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandjite,  issued  and  delivered  to  an  officer  to  be 
ex(»cuted,  contrary  to  Ibis  s^^ction,  is  void. 

2  R.  S.  2(57.   §1?  2:{2  and  233   (2  Kdm.   275). 

§   31.'^<l.   I{e>vnr«1    to    couHtnble    forf»idden. 

A  constable  sh;»ll  not  ask  or  r(Mreive  nny  money  or  other  valn- 
n'»l«'  thintr  from  nny  person,  ns  a  consideration,  reward,  or  in- 
ducement for  omittiiii:  or  dt^l.-iyiui?  to  nr»est  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  auj  other  duty,  pertaining  to  his  office;  or  Jiny  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  office. 

2   K.    S.   267,    §   234. 

§  3137.  Jastlee  or  constable  not  to  buy  claim,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  oi  act  ion,  lor  the  purpose  of  bringing  nn  aciiou  or 
instituting  a  special  proceofling  l)efore  a  justice  I'ouuried  thore- 
upon:  nor  shall  a  justice  or  a  const n hie,  either  bot'ore  or  after  nn 
action  or  a  special  proceeding  is  cominen<*ed,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,  $  235. 

§  3138.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  his  office. 

Id.,   §  286. 

$  3139.  Violation  of  preceding  aectionn  a  defence  to 
action. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena :  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  b^  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertment  to  show  a  Tiolation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  otht  j* 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
violating  either  of  those  provisions. 

Id.,    H   237-242. 

f  8140.  [Am*d,  1809.]  Docket-book  to  bo  kept  ^y  Jaiitlcei 
entries   tberein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
must  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  thip  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him.  ^ 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
or  ft  memorandum  of  the  filing  of  each  written  pleading. 
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5.  Each  adjournment;  Btating  upon  whose  application,  and 
to  what  time  and  place,  it  was  made. 

0.  The  isBuine  of  a  venire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  returned  as  haying  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com* 
pctenoy  of  a  witness;  and  the  decision  tnereuiK>n. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jurv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  N'»ounty  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

1(5.  [Added,  1888.]  Such  entries  shall  be  made  in  a  book  Which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  he 
resides  and  to  he  designated  as  "justices'  civil  docket'*  and  tv> 
be  the  property  of,  and  a  charge  against,  such  town. 
3  R.  8.  367.  {  34.5;  L.  1899.  cb.  72U    In  effect  Sept.  1. 1899. 

S  3141.  The  siiine. 

Each  of  the  entries,  specified  in  the  last  section,  must  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relatos;  and,  in  addition  thereto,  the  justice  may  enter  In 
like  maiiiuT  env  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a  jusrico,  m'lst  be  kept  open,  during  the  hours. 
when  a  sherifTs  oflice  Is  required  by  law  to  be  kept  open,  for 
search  and  examination  by  any  person,  upon  his  reasonable 
renuest  and  to  a  reasonable  extent 

Id..    S    244. 

I  3142.  Index  to  docUe«-book. 

A  justice  of  the  pea ro  tiinst  keep  an  alphabetical  index  to  aV. 
the  judgments,  enten^d  by  him  in  his  docket-l>ook;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment. 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id.,  fi  251. 

I  31421.  Pap«rii  to  be  filed. 

A  justice  of  the  peace  must  rare?ully  file  and  preserve  each 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  In  an  acticm 
or  special  proceeding. 

Id.,  I  260.  834 
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1  8144.  Deponlt  of  book*  mwtd  papers  vrlth  toTFn  or  city 
olerk. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration 
bt  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  his  doclcet-boolc,  and  uil  other  boolcs  and  papers,  in 
his  custody,  relattni;  lo  an  action  or  a  special  proceeding,  which 
has  been  heard  by  him.  or  commenced  before  him.  A  justice 
who  is  removed  irom  office,  must  make  a  like  deposit,  within 
ton  days  after  receiving  notice  of  his  removal,  or  afterwards, 
uiK)n  the  demand  of  the  dork  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  nffect  thQ 
validity  of  any  book  or  paper,  so  required  to  be  depositeU,  or  oi 
any  proceeding  to  which  it  relates. 

2  R.   S.   267.   U  252  and  253. 

8  3145.  Certificate  In  docket-book  deposited.  * 

A  justice  of  the  poace  must  make,  in  each  docket-book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certiticute  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered, 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum^  appearing  by  the  book  to  be  due  thereupon,  has  uoc 
been  paid,  to  his  knowledge. 

Id.,  I  254. 

I  3140.   [Am*d,     ISOS.]    Town    or    cltr    clerk    to    demand 
books,  et  cetera,  upon  death,  et  cetera,  of  Jnntlce. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  niUKt  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  in  his  possession,  and  such  dork 
may  make  and  issue  a  tran?  ript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of 
such  justice  of  the  peace  so  on  file  in  his  office,  upon  receiving 
his  fees  for  the  same,  which  shall  be  the  same  now  allowed  a 
justice  of  the  peace  for  issuing  a  transcript,  and  such  transcript 
so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace 
during  his  term  of  office. 

Id.,  8  265;  L,  1905,  ch.  43«.    In  offect  Sept.  1,   1906. 

I   3147.  Delivery)  ho^r  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law. 
where  an  officer  reftises  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  f  256. 

f  8148.  Entries  to  be  erldence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book  kept 
by  a  justice  of  the  peact\  and  deposited  with  the  town  or  >*ity 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  ^herein:  but  the  presumption  may  b« 
repealled  by  proof. 

Id..  9  257- 
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fi  8149.  Jnnllco  to  furolMli  oopie*  of  i>aporM« 

A  juKtico  of  tho  peiu-e  must  furnish,  upon  requi'^st  and  pjiy- 
ment  of  his  fees,  to  any  porson  iutx'rested  in  a  judgment  or  order 
ontiM'od  by  him,  a  tranKcript  of  tlie  judgment  or  order,  iogether 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  tho 
cause;  a  copy  of  his  minuteK  of  the  evhh-Tice  in  the  oaufie,  or  the 
substiiiice  of  the  testimony,  if  he  has  not  taken  minutes:  and  n 
copy  of  any  paper  on  tile  in  the  cause*  or  such  portiens  thereof 
aB  are  required. 

L.  1841,  ch.  Lll.M  (IK'Im.  546). 

$  8150.  Transfer  of  aoUon  when  Ja«ttc«'«  term  expiree,  eta* 

If  the  term  of  (»JHee  of  a  juBticc  of  the  peace  is  about  to  expire,  or 
he  i>  a!>out  t.)  remove  from  the  town  or  city,  before  judgment  is 
rendiTcd  in  an  a'-tion.  or  a  final  <»rder  is  made  in  a  special  proceed- 
iuir,  i)ending  before  him;  he  must  previously  make  a  written  order, 
reeitini;  the  fact,  and  diveetinir  tlie  action  or  special  ])roceediag  to 
be  con  inued  before  another  justice  of  the  same  town  or  city,  named 
•n  the  order. 

%  31.'1«  I<1.;  when  Jaistiee  Is  a  witness. 

If,  before  -.^n  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, th(^  tlefendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  afhdavit,  that  the  jus- 
tice, before  wliom  the;  a(ttion  or  special  i)ro'ceeding  is  pending,  is  a 
nmteriiil  witness  for  the  defendant,  without  whose  testimony  he  can- 
not  safely  proceed  to  trial,  setting  forth  therein  the  iwrticular  fact?* 
and  circumstrinces.  which  he  expects  to  prove  by  him:  the  justice 
must  fortln\itb  make  a  written  order,  directing  the  action  or  special 
]>niceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order.  ^      • 

S('t>  2  K.  8.  '2^J,  S  21  {'i  Ivlni.  2 in) ;  also,  id.,  i  113,  am'd,  L.  1S3S.  ch.  343 ;  L.  LS75.  cb.  334. 

$  313'^.  ProceediugH  upon  transfer* 

Wbere  an  order  is  made,  as  ])rescribe(l  in  eithier  of  the  last  two 
R<*ctionv.  t!»e-  coii'-tdble.  must  ftnthwitli  tnke  it  and  all  other  papK?rs 
in  tin  Mciii'ii.  witli  llie  bodx  (\(  tlic  (h-iVndant.  if  he  is  under  arrest, 
liclnrc  I'lc  jii'-ticf  named  in  tlj<»  order.  The  phnntilT  or  jH'titioner 
must  f()rtii\sitii  npjMtir  betore  that  justice,  who  must  take  eog- 
nr/aii'-e  of  the  Mction  or  s]H'rial  proceetiing.  and  must  proceeti 
th'Tcin  M^  if  it  Iim'I  b"«*n  commenced  befctrc  him.  Costs,  rccovere<i 
in  the  riction  or  special  ^^roceedinsr.  irr-lndo  the  fees  rllttwcd  by  law, 
f  »r  services  perfonnid  by  the  ron^table  ;iim1  the  justice,  before  the 
trMnster.  touctlier  with  the  fees  allowed  by  law,  for  tlie  proceedings 
before  tho  ju.stice  to  whom  the  cause  is  transferred. 

§  .11S3.  Penalty  for  not  pflyini?  o-ror  ntoney. 

A  justice  of  the  pene(\  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  denuind,  to  i)ny  any  money,  ccllectrd  by  him 
in  his  ofhcial  capacity,  to  the  person  entitled  tb<Teto,  Is  guilty 
of  H  misdemeanor,  and  shall  bo  punislied  accordingly.  A  con- 
viction also  opeinti's  as  a  forfeiture  of  his  office. 

Section  2ri9  of   K.    S.  ^OM 
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S  81R4.  Action  on  Judgment  of  Jnittlce. 

In  an  action  upon  a  judgment  of  a  justice'  of  the  peace.broiiffht 
in  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  pnni- 
mons  was  personally  Berved,  no  costs  caii  he  recorered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  or  hns  removed  from 
the  county:  or  where  one  of  the  partien  has  died:  oft  \i'hpre  thp 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Go.  Proc.,  S  71,  last  claiiie. 

I  8166*  M.;  proof  of  Judirment,  eie. 

'  In  An  action  brought  upon  a  judgment  of  a  jnstioe  of  the 
li»eace,  who  is  dead,  or  out  of  office,  or  otherwise  incapablt^  (>f 
acting;  or  has  removed  from  the  county;  or  cannot  be  fouuii 
therein;  the  original  docket-book  of  the  justice  is  presunii)fiv«* 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  doeket-buok 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact.    . 

Sections  265  and  267.  R.  S. 

I  8166.  Execution  of  nanndate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expcMiient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to'  ail  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a>  constable's.  But  a  pei'sou  so  empowered  ia  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272.  R.  S.    See  |  2886.  ante. 

{  8157.  Constable  to  execute  mandates  In  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.     He  cannot  act  by  deputy  in  sucn  a  case. 

Section  273.  R.  S.    See  §  2886,  ante. 


lun 


I  81S».   [Ain*d.   1900.]     Sberiff  to  aet  wbere  exeention  of 
nndate  is  resisted. 


If  a  con.stable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
i>oace,  is  directed  and  delivered,  finds,  or  has  reason  to  appielioiul, 
that  resistauee  will  be  made  to  the  execution  thereof,  lie  nia.v 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabiliticM  attachinj;  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  deliverer!  to  a  Jiheriff,  as  prescribv?d  lu 
this  section. 

Am'U  l»y  L,  1009,  cli.  GZ,  f  'i.  S*'o  note  85  of  notes  of  Board  of  SUtu- 
tory    CousuUdatioii    ut   eud   of   code. 

8^7 
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CHAPTER  XX. 

Provisions  Relating:  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     1.-  Tk«  Cilf  Court  of  the  City  of  New  York. 

TITLE    II.— Tk«  HftTor'fl  Court  of  tke  Cltjr  of  Hndson,  and  tke  Boeorders- 
€oart8  of  tke  Cities  of  Uticft  And  Otwego. 

TITLE  III.— Tke  Cltj  Court  of  Yonkers. 

TITLE  IY.~Tke  Dtftrlct  Coarts  of  tke  City  of  Kew  York,  aad  tke  JmUm^ 
Courte  of  tke  Cltle§  of  Albany  and  Troy. 

TITLE    T.— Tho  Manlcipal  Court  of  tke  City  of  Bocketter. 

TITLE  I. 
The  city  court  of  the  city  of  New  York. 

Article  1.  ProvUlona  generally  applicable  to  proceedings  in  the  court. 

2.  ProvlHlona    exclusively    applicable    to    the    proceedings,    other    than 

appeals,  in  an  ordinary  action. 

3.  ProTlslona    excluslTely    applicable    to    th&    proceedings,    other    than 

appeals,    In  certain  marine  cauaea. 

4.  Appeals. 

article:  first. 

Provisions  generally  applicable  to  proceedings  in  the  court. 

Sec.  8189.  Provisions,   applying  generally  to  courts  of  record,   subject  to  cer- 
tain qualifications. 
3160.  Certain  sections  not  to  apply  to  New  york  city  court;  wbo  a  noo* 

realdcBt. 

3101    Ti!ii<-   to:    service  of  notices. 
3162.  Service  of  notice  of  trial;  filing  of  note  of  isstu 
'dm^i.    When   court    may   relieve   from   imprisonment. 
31C4.  Money;   how   paid   into  the  court. 
31(>4a.     Fees  of  clerli   of   Now   York  city   court. 

§  ;Uo9.  [Am'd,  1007.]  Provlalona,  applylnar  erenerally  to 
eoartM  of  record,  Mubject  to  certain  <inallfic«tlonH. 

Eaoli  of  the  foregoing  provisions  of  this  net  which  is  made,  by 
cliapter  twenty-second  of  this  act,  applicable  to  the  city  court 
i>f  the  city  of  New- York,  or  generally  to  courts  of  record,  is  stib- 
ject  to  the  qnalificationft  and  exceptions  expressed  or  plaiolj  im- 
plied in  this  title. 

L.   1872,    ch.  629,  §  2;  am'd  L.  1007.  ch.  707.     In  effect  Aug.   12,  1907. 

SaiOO.   [AmM.   1S96,    1002.1    Certain   Mectlonn   not  <0  apply 
to  NeiT  York  city  court)  fvlio  a  non-rcMldent. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  an«l 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine- 
teen, both  indusrve.  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  of 
this  act  do  not  apply  to  an  action  or  n  special  proceeding  brought 
in  the  city  court  of  the  ciry  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirt.v-two  hun- 
dred and  flixty-eight  nn<i  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  prosecuted  as 
prescribed  in  article  third  of  this  title:  or  where  an  undertaking 
has  been  given  as  prescribed  in  s(»ctiou  thirty-one  hundred  and 
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sixty-five  of  thU  act.  A  plaintiff,  in  an  action  broaght  in  the 
court,  who  has  an  office  for  the  regular  transaction  of  business 
in  person,  within  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  rourt  of  the  city  of  New  York. 

L,  1806,  ch.  954.    See  f  101,1.    L.  1902,  ch.  rtl6.    In  effect  Sept.   1,  1902. 

9  3161.  [Am'cl,  1902.]  Time  for  service  of  notices  in  New 
York  city  conrt. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  *  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  n 
motion  to, strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 

where   all    the    attorneys,    serving   and    served    with    the   notice, 

reside  or  have  their  offices  in  the  city  of  New  York,  in  which 

case,  one  day's  notice  is  sufficient. 

li.  1872,  ch.  620,  iH  5  and  14;  L.  1874.  ch.  645,  |  2;  L.  1875,  ch.  479,  §§  17 
and  50;  also,   I  51,  subd.  10;   L.   1902,  ch.  IllR.    In  effect  Sept.  1,   1902. 

ft  3162.    [Am*d,  1002.]    .Service  of  notice  of  trial;  llltna:  of 
note  of  tiiHue.< 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
nt  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  nintters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
I  apply  to  a  case  where  special  provision  is  otherwise  made  io 
article  third  of  this  title. 
See  L.  1874,  ch.  646,  f  2;  L.  1902,  ch.  61B.   In  effect  Sept.  1,  1903. 
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6  R1<I3.  When  court  mar  relieve  from  Imprisonment. 

Where  it  sutisfnctoirily  appezirs  that  a  party,  who  is  actually 
coDfined  in  jail,  by  virtue  of  an  order  of  nrrest,  or  an  execution 
s'jfainst  the  ])erson,  isRiied  in  an  action  bn)Ught  In  the  court,  ia 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
I.r'-»cure  bail,  or  the  neceHsary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  vheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execution, 
jigiuuvt  the  person  of  the  judgment  debtor,  .cannot  be  issued  uixin 
the  judgment;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  jadgr- 
*nont  debtor  was  released,  had  been  returned  without  his  beinjc 
taken. 
See  L.  1876,  ch.  470,  part  of  |  10. 

{  3i<M.  Money  I  ho^v  paid  Into  the  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

$  2{l64a.  [Added,  1906.]     Fee*  of  clerk  of  New  York  elty 
conrt. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  serTices 
performed  by  him  tlie  following  fees  and  none  other:  For  tiling 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  inciuding  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
ctifering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  coi)y  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness* 
of  the  copy  of  any  paper  or  record  on  file  in  his  oflSce,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  P""()r  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  th.nn  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  Is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.  And  the  paper  so  prov«Ki 
by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  tfte  pamo  forc9 
and  effect  as  if  certified  by  a  clerk  of  the  court? 
Addo4  U  10i>6,  f!b.  g7.1.    In  efTect  Apr.  19,  lOOOi 
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ARTICLB  SfiCOND. 

Provisions  exclusively  applicable  to  the  proceedingsy  other  than 

appealSy  in  an  ordinary  action. 

See.  8106.  SmnmooB. 

3166.  Time    for   Bervlce   of   pleadings,    etc. 

3167.  Knlorcement  of  certain  Judgments  In   favor  of  working  women. 

3168.  Time  for  non-aceeptaoce  and  justillcatlon  of  ball,   etc. 
3160.  Proof  necessaiT  to  obtain   warrant  of  attachment. 

3170.  Service  of  summons  without  the  city,  or  bj  publl<iation. 

3171.  Commission    to    take   testimony. 

8172.  Court  may  r«fer  dueBtlon  arising  opon  a  motion. 

3173.  Time   for   filing   decision  upon    a    trial    by    tbe    court.    Id.;    wh«o  / 

sufficient. 
8174.  Counterclaims. 

3175.  Perishable   property   may  be   sold. 

3176.  Portion   of  verdict,   etc.,  may   he  remitted. 

S  6165.  SnnimonB. 

The  summons,  in  an  action  brought  in  the  court,  muet  state  that 
the  time,  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1,  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
mthout  the  city  of  New-York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  tlie  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  Uicrein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  bo  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  bo  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  pive  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not  • 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New- York,  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  servo 
a  copy  of  hiB  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  snmmons 
be  amended  accordingly^  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

L.  1872.  ch.  29,    §  5;   L.   1874.   ch.  645,   §  1. 

I  8100«  Tliae  for  service  of  pleadingrHf  eto. 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  tbe  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  mnst  be 
gerred,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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same  nambcr  of  days,  as  stated  iu  the  summons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
service  of  the  summous.  But,  except  as  otherwise  pres^cribed  in 
section  .'UST)  of  this  net,  a  defendant,  arrested  before  answer,  has 
ten  days  after  tho  uin^t,  within  wliich  to  demand  a  copy  of  the 
complaint  or  to  Forvo  a  copy  of  his  answer,  as  the  f»8e  requires; 
and  judgment  must  be  stayed  accordingly. 

S  ;u«7.  [Repealed  by  L.  1007,  ch.  707.1 

f  31G8.  Time  for  non-aeceptance  and  Jvstlllcatlon  of  bail^ 
etc. 

The  time  for  taking;  certain  proceedings,  in  an  action  brought  in 
the  court,  is  as  folluws: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  fire  days 
after  the  delivery,  to  the  plaintift'^s  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  sec- 
tion 577  of  this  act. 

2.  Serviipe  of  notice  of  justification  of  the  bail,  within  five  dajs 
after  service  of  the  notice  specified  in  subdivision  first  of*  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof:  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  1875,  ch.  479,  SS  16  and  17;   also,   {  Ri.  Bubd.  9. 

I  8168.  [Am*d,  1899.]  Proof  neeeasory  to  obtain  warrant 
a€  attacbmeut. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  proi>erty,  he  must  show  by  affidavit,  to  the  satisfaction 
of  the  justice  granting  it,  that  a  sutticient  cause  of  action  exists 
against  the  defendant,  to  recover  damagc^t*  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  attidnvit.  which,  if  the  action  ia  to  recover 
damages  for  breach  j)f  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
is  within  one  of  the  following  subdivisions: 

1.  Thnt  the  defendant  is»  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  residf-iit  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
froni  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himw^lf  concealed  tiierein.  with 
like  intent:  or  that,  after  proper  and  diligent  eflPort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

3.  That  the  defendant,  being  an  atlult,  has  removed,  or  is  about 
to  remove,  property  from  the  Stato.  with  intent  to  defraud  bia 
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ereditorB,  or  that  he  has  usaigned,  disposed  of,  or  secreted,  or  Is 
about  to  assign,  dispose  of,  or  aecrete  pr(H>erty,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  aduJt  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  ran  do  a  designation  of  a  |)erson  upon  whom  to  nerve  a  fium- 
mons  in  his  behalf,  os  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

See  L.  1881.  ch.  300,  H  88,  34  and  47 ;  L.  1872,  ch.  639 ;  see,  alto,  L.  1876.  ch.  186 ;  L.  1889, 
eh.  298.    In  effect  Sept.  1. 1899. 

f  3170.  Service  of  anininoika  'vrlthont  the  city,  or  by  pub- 
lication. 

An  order,  directing  the  service  -of  a  summons,  either  without 
the  city  of  New- York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  nttnchmout  has  been  issued,  ns  prescribed  in  the  last 
section,  and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  038,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  **  the  city  of  New-York  ",  in  place  of  the 
words,  "the  State"  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if.  ui)on  reasonable  apolication,  admittance  can 
be  obtained,  and  such  n  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874.  ch.  B45,   $  3.    See.  also,  $  438,  aubd.  3.  ante. 

I  r»171.  Cotumlaiilon  to  take  teatlmony* 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions : 

1.  The  words,  "the  city  and  county  of  New- York,  or  either 
of  the  counties  of  Richmond,  Kings,  Oueens,  or  Westchester", 
must  be  regarded  as  substituted,  in  place  of  the  words,  "  the 
State",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled  only   by  a  justice   of  the   court. 

3.  A  commipsion,  or  order  to  take  deoositions,  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  18S2.   ch.  38d.  $  8.    See  ante.   $  887. 

84» 
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S  3172.  Court  mar  refer  ^ueatioA  arftsiaff  «ip»m  a  SA^tloau 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  referouco,  to  determine  and  report  upon  a  question  of  fact, 
arisnig  upon  a  motion,  in  any  stage  of  an  action. 

L.  1876,  cb.  479.  |  65.    See  ante,  f  887. 

(  3173.  Yinie  for  flllns  decision  npon  a  trial  hy  tbe  court. 
Id.;   when   anfflcient. 

The  time  within  which  the  dcciHion  of  the  court  must  be  filed, 
in  a  cafc.e  specitipd  in  Boction  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submittcni.  The  decision  of  the  court,  in  a 
case  8|)ecii]cd  in  section  1022  of  this  act,  is  .sufficient  if  it  directs 
the  jud{?iiient  to  be  enteifd  thereupon;  but,  if  so  required  by  a 
party  appenliug,  the  justice  by  whom  tne  decision  was  mudo, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  sDecial  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law, 

L.    1872,    ch.    620,    S   4. 

I   3174.   Coanterclatma. 

A  counterclaim,  specified  in  subdiTision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  action  founded  thereui)on;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  actiot> 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  d^f^ndant,  tPay  be 
rendered  for  any  sum. 

§  3175.  Perfnlinlile  property  may  be  Mold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874,   oh.  545.    S  «- 

S  3170.  Portion  of  verdict,  etc.,  ntay  be  remitted. 

A  pnrty  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damajres,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

->e  L.   1867,   ch.   344,    f  4».  ^^^ 
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article:  third. 

Provisions  exclusively  applicable  to  the  proceedings,  other  than 

appeals,  m  ct:rtaia  viariiie  causes. 

Sec.  3177.  Arrest   in  certain    maiinc   causes.    Ck}urt  may  regulate   by  general 
'  rules. 

3178.  Id.;   conteots  of  order  of  arrest. 

3179.  Id.:  proceeulugs  on  Hrrest. 

3180.  3181.  Id.;    bail   or   deposit    before   return. 

3182.  Id.;    ball  or  deposit  after  return. 

3183.  Id.;   when  and  how  defendant  to  remain  in  custody. 

3184.  Id.;   return  of  summons,   etc. 

3185.  Id.;   proceedings   after  return. 

3186.  Id.;   trial. 

3187.  Ordinary  action   may  be  brought  for  like  cause. 

$  3177.  Arrent  In  certnfn  luarine  caii«e«.    Court  mar  reflro* 
late  by  areneral  ralem. 

In  nn  action  specified  in  KubdiviBion  Becond  of  section  317  of  this, 
net,  the  iHaintiff  may  npply  for  an  order  of  arrest,  to  accompany 
tlie  summons,  in  the  form  and  to  the  effect  specified  in  tlie  next 
section.  If  snch  nn  order  is  prnnted,  the  proceedln^rs  in  the  actioi* 
must  he  conducted  as  prescnlxMl  in  tliis  article.  The  justices  o\ 
the  court,  or  a  majoriJy  of  them,  may,  frcmi  time  to  time,  by  one 
or  more  peneral  rules,  attested  by  the  hands  of  the  justiccE 
niakinp  the  san^e.  and  fled  with  the  clerk,  repiilate  the  manner 
in  which  an  application  for  such  an  order  may  be  made,  and  Ih^ 
cases  in  which  an  nndertakinp  may  be  dispensed  with.  Until 
re^nlatlons  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872,  ch.  629,   part  of  §  6. 

I  3178.  Id.|  contentfi  of  order  of  arrest. 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  brinrs 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrestpd,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  hi.s  personal 
attendance  at  the  opening  of  the  court,  on  the  next  dny  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  L.  1813,  383-389.  §§  110,  111,  118.  119,  120.  121,  128,  124,  127.18U: 
also.   L.   1872,  cb.  620.  §  5. 

I  3170.  Id.;  proeeedlni^ii  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  ar. 
order  must,  at  the  same  time,  serve  upon  him  the  summons:  and 
also  a  copv  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  tlie  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
citv  and  county  of  New -York,  for  the  confinement  of  prisoners 
in  'civil  causes.  The  keeper  thereof  must  confine  the  defendnnt 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  sesMnn 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jaiL 
and   bring  him  before  the  court. 
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§  8180.  Id. I  ball  or  deposit  before  return. 

Thef  defendant  iiiny  give  bail,  hy  deliyering  to  the  sheriff  a  writ- 
ten andertaliing  to  tlie  plaintiff,  in  the  sum  specitied  iu  ibe  order 
of  arrest,  executed  by  cue  or  more  sureties,  to  the  effect  that  the 
defendant  will  nttoiid  in  person  at  the  oi)oning  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  it  is 
there  in  session;  or  he  nuiy  deposit  with  the  sheriff  the  buui 
tpecified  in  the  order  of  arrest.  In  either  case,  the  sheriff  must 
forthwith  release  him  from  custody. 

§  3181.  The  same. 

Where  bail  is  given,  as  prescribed  in  the  last  section^  the  officer 
taking  the  ncknowkulgmont  of  the  undertaking  must,  if  the  sher- 
iff so  reciulres,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  Ix'como  bail,  concerning  their  ■  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  ut  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3164  of  this  act. 

f  8182.  Id.  I  bail  or  deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufticieucy.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
ibsued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

S  8183.  Id.;  \¥lten  and  hoTr  defendant  to  ren&aln  in 
cnstodT. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  throe  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

I  3184.  Id.  I  return  of  summons,  ete. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court  is  not  then  in  session  at  chambers:  in 
which  case,  it  must  bo  mnde  immediately  after  the  opening  of 
the  court,  on  the  first  day  thereafter,  when  it  is  there  in  session. 
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If  the  defendant  has  given  bail,  the  undertaking  o:  the  bail  must 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  couri  wj 
directs. 

S  3180.  Id.  I  proceedlnvs  after  return. 

Unless  both  parties  sooner  appear,  the  court  must  wait  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  busiucii;}  Ui>ou 
which  the  court  is  then  engaged  will  permit,  the  court  muHt  take 
up  the  cause.  If  the  plaintiff  does  nut  then  appear,  a  iudguient 
dismissing  the  complamt,  with  costs,  must  be  rendered,  if  the 
defendant  does  not  then  attend  in  poreou,  the  plaiiitift  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attendf}  in 
person^  the  pleadings  must  then  be  made,  and  issue  mudt  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  Issue;  otherwise  the  issuo  must  be 
tried  by  the  court,  without  a  jury. 

I  8180.  Id.  I  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  cour^  at  cham- 
bers must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice:  it  may  alsc 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  sucb 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
qnent  time,  either  at  chambers  or  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
judgment  must  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  six  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;. or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  nt  which  it  cnn  be  had,  within 
that  time.  The  trial  cannot  be  adiourned.  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  8187*  Ordinary  action  may  be  branvht  for  like  oansOi 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in  the  ordinary  manii(>r  un  action,   for  a  cause 
specified  in  subdiyision  second  of  section  317  of  this  act. 
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ARTICLE  FOURTH. 

Appeals. 

(Amended.  1902.) 

Spc.  3188.  Appoftl   from  a  Jnd^mpnt. 
3181).  Idem;  from  an  ordpr. 

3190.  Timo  to  appeal  and  proceedings  thereupon. 
,3191.  Appeal    to   appellate    divifdon   of    the   supreme   court   and  la    what 

caseH. 
3102.  Idem:    proceedings  regulated. 
3193.  Idem;  within  what  time. 

3104.  Idem;  determination  upon  appeal,   bow  enforced.  Idem;  where  D9W 
tttMi   u«t  sroperlf  frantc4. 

§  31NH.    [Am*d,  180S,  1902.]    Appeal  from  a  Judivment. 

All  nppoaU  to  the  supremo  court  may  be  taken  from  a  fir.al  or 
interlocutory  jndgnient  rendered  in  the  city  court  of  the  citv  of 
New  York  in  a  case  where  an  apj)eal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
jndjrment  rendered  in  the  supreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853.  ch.  017.  S  5;  L.  1872,  eh.- 620,  §{|  0  and  11;  L.  1SB6,  ch.  046;  L.  1002. 
eh.  511.    In  effect   Sept.    1,   1902. 

S  31  NO.    [Am*(l,  IHOtS,   1»02.]    Idem;  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  si>ecial  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judpe  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  api)ellate  division  of  the  supreme 
court  from  an  interlocutory  judjjnient  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eipht  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  T'pon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judjfe  below. 

L.   1872.  eh.   029,   H  9  and  10;  L.   1805,  ch.  010;  L.   1902,  eh.  615.    In  efTeet 
Sept.  1,  1002. 

S  .'tim>.  [Am*d,  im»2.1  Time  to  appeal  and  proeeedlufr* 
thereupon. 

An  appial.  authorized  by  either  of  the  last  two  sections,  must 
bt  tJik»»n  witliin  ten  days  after  service  of  a  <-opy  of  the  judgment 
or  order  ai)i)eahMi  from,  and  a  writteij  notice  of  the  date  of  the 
entry  therrof.  In  every  other  respect,  titles  firHt,  third  and  fourth 
of  chapter  twelfth  of  this  a<t,  so  far  as  the  same  are  applicable 
thereto,  apply  to  a-iul  govern  an  ai)peal,  taken  as  prescribed  io 
either  of  the  last  two  sections. 

.   L.   10<»2,  ch.  r>l.->.     lu    cfTect  S.pt.  1,   1J»02. 

S  :n!n.  [AiuM.  1M»n.  Itm^.l  Vppenl  to  the  appellate 
«liviNic»n    of    the    Niipreuie    court t    in    ivhnt    eaMen. 

.Vn  appeal  to  the  anpellnfe  <'iivi«<ion  of  the  supreme  ('ourt  hi  the 
first  jndicinl  den.n-fnuMit  in:iy  Ik*  taken  from  the  jud>;meut  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  ci^hty-ei^ht  and  thirty- 
one  buudred  anil  eiKhty-uiue  of  this  act.  provided  such  appen) 
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bo  allowod  by  onlor  iiuido  at  tho  torni  at  which  such  appeal  was 
determined  or  at  the  term  ii«»xt  .sifter  judjcrment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  api)eal 
iR  from  an  order  ^rantinK  a  new  trial  upon  a  ca^e  or  exceptions, 
the  appellant  must,  with  hla  application  for  Iwive  to  appeal,  file 
iin  assent  on  his  part  that,  if  the  order  is.  affirmed,  judgment 
absolute  may  l)e  rendered  against  bim. 

Co.  Proc.  S  nr>2;  L.  1874,  oh.  545,  §  J);  L.  lSOr>.  eh.  94(5;  L.  1002,  ch.  615. 
In  <'ff-rt  Sopt.  1,   1W2. 

S  3192.  [Allied,  1902.]  Practice  nnd  proceeilinRTM  on  appeal 
to  appellate  divialon  of  napreme  coart. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act.  so 
far  as  (he  same  are  applicable  (hcrc^to,  apply  to  and  govern  an 
appeal,  taken  as  presoribed  in  the  last  section,  except  n«  otherwise 
expressly  prescribed  in  the  next  twr>  sections. 

8<»'  Ti.  1874,  ch.  545,  §  9;  L.  11)02,  ch,  B15.   In  ifToet  Sept.'  1.  1902. 

§  3198.    [Am'd,  1895,  1902.]    Idem;  %TttMn  what  time  taken. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.   1805.  ch.  940;  L.  1902,  ch.  616.    In  effect  9<»pt.   1,  1902. 

S3194.  [Am'd,  1902.1  Idem;  determination  npon  appeal, 
how  enforced.  Idcu&)  where  ne^r  trial  rras  properly 
Arranted. 

Thp  judgment  or  order  of  the  appellate  court  muBt  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tion}<,  if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant:  and  thereupon  an  asRessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  citv  of 
New  York. 

L.  1902,  oh.  BIB.    In  r^ffoct,  Sept.   1,  1902. 

y  3191-a.  [Added,  19<I4.]  Appeals  from  the  city  court  of 
Ihe  city  ot  Ne^v  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pn^ 
scribctl  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act.  a  party  .shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certifj-  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  AVhere  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  Bti|)uhition  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

Is.  Uht4.  .'ii.   4.'i>.     lu  fffeot    tft'pt.    1.    l!i04. 

H  3195.   [Uepealcd  Jan.   1,   ISIHI;   L.   IVJCi.  ch.  940.] 
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TITLE  IL 

The  mayor's  court  of  the  city  of  HudAon,  and  the  r«cord<  i^ 
courts  of  the  cities  of  XJtica  and  Oswego. 

r  Mayor's  Court  of  City  of  Hudson  auDerseded  by  City  Court 
of  the  City  of  Hudson  by  L.  1805,  ch.  751,  §§  127-142.] 

Mt.  SIM.  eittl  Jorltdictlon   preicribed. 

8107.  Certain  pending  actionB.  etc.,  transferred  to  snpreme  coart. 
3188.  IcT.:  certain  papers,  etc.,  to  be  tranamltted  to  county  cleric 
3100.  Power  of  supreme  court.  In  actions,  etc..  so  traBsferrwL 

3200.  Proceedings   in  case  of  Judge's  Uisabillty. 

3201.  Service  of  subpoenas. 

3202.  Effect  of   this  title    limited. 

S  8100.  Civil  larUdlctlon  preacrlhed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  n  statute  incorporatingr,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.  Proc,   S  33. 

I  3197.  Certain  pendlnsr  actions,  etc.,  transferred  to  su* 
preme  court. 

Every  civil  action,  now  oending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

§  »108.  Id.  I  certain:  papers,  etc.,  to  be  transmitted  to 
county  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  bo 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge, 

S  319d.  PoTver  of  supreme  conrt,  In  actions,  etc.,  so 
trunsfcrred. 

The  supreme  court  may  review,  enforce,  v  a  care,  or  am^nd  n 
final  judgment  heretofore  rendered  by  either  of  those  coivtSj  in 
a  civil  action,  other  than  an  action  specified  in  section  3190  of 
this  act,  with  like  nower  an<l  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

S  3200.  Proceedlnas  In  case  of  Jndffe's  disability. 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is.  tor  any  cause,  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  344,  345,  and  34G  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  the  countv  oourt,  except  that  costr 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  remoTed. 

Go.  Proc.,  part  of  {  88. 

'    I  3201.  Service  of  snbpoeaas. 

A  subi)oena,  issued  out  of  either  of  those  courts,  may  be  served 
upon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
is  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  R.   L.  506,   ch.   85,   |  18. 

S  8202.  Effect  of  thia  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upok 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 

S61 


^ 


( 


r 


S§  320:]  04  lo:CIvKHH  CITY  COl'KT.        .  0.20,1.3 

TITLE  III.^ 
The  city  court  of  Yonken. 

Seo.  8203.  Jnrlsdl<^lon    In   civil   actions. 
3204.  Last    sectloo    qaalitlrd. 
8206.  Butnmona.   where   served. 

8206.  Tliis  title  does  not  aHect  Jurisdiction  of  the  court,  etc..  in  special 
proceediues. 

f  3203.  Jixri.H<]lctloii  In  civil  actions. 

The  juribdictiou  of  the  city  court  ol!  Yonker*  extenda  to  the 
following  civil  actions  only: 

1.  An  action  Ki^ainst  n  natural  person,  or  npiinst  a  foroign  or 
idomostic  corporation,  wherein  iho  conii>laint  demands  jud^meni 
for  a.  Bum  ol*  money  only,  or  to  recover  one  or  more  chattc^ls, 
with  or  without  dauuigcs  for  thf*  taldug,  withholding,  or  deivu- 
tion  thereof 

2.  An  actii>a  to  foreclose  or  enforce  n  lien,  upon  real  property 
in  the  city  of  Yonkers,  '•i«»ated.  as  prt'serilieJ  by  statute,  in  fa\-c>i 
of  a  person  who  has  performed  labnr,  or  furnished  materials  to 
he  used,  in  erecting,  altering,  er  rep:»>ring  a  building,  buiiiJi:ii; 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving^, 
wells,  fountains,  fish-ponds,  ornan>ental  and  fiuit  trees,  and  every 
other  improvement  to  a   building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lieu,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  oi 
more  chattels. 

See  L.  1873.  cb.  61.  §§  1  and  3;  L.  1874,  cli,  171,  8  1;  I*-  1«70,  ch.  233,  9  1, 
L.  1878,   ch.  186,   ^^  1  uod  2. 

S  3204.   [Am'd,  1SS8.]    Ijnst  section  analifled. 

The  jurisdiction  conferred   by  the  last  section  Is  subject    to 
the  following   limitations   and    regulations: 

1.  In  an  action  v»herein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  i)laintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  eosts  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  sriven  in  an  action  or  a 
special  proceeding  in  the  same  couri,  or  before  the  city  jud^re. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  f()r  the  sum  aetually  due,  without  regard  to  a 
I)enalty  therein  contained:  and  where  the  money  is  payable  in 
instalments,  sueressive  aelions  may  be  brought,  for  the  instal- 
ments,  as   they  lu'eome  due. 

2.  In  an  action  to  reeov(^r  ono-  or  more  chattels,  a  judsmont 
cannot  be  rendered,  in  favor  of  the  T>l«'>ii>tift',  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  coun  has  not  jurisdiction  of  an  action  against  an 
executor   or   administrator,    in    his   repn-?:(»ntative   capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  a 
town  of  W(»st<'hest('r  county,  adjoining  that  <Mty;  or  a  warrant 
of  attachment  is  granted  to  accompnnv  the  summons,  and  levied 
upon  property  of  the  dcfendnnt,  within  that  city:  or  the  action 
is  brouuht  to  rcj'ovrr  <mi('  or  iu<(n>  ^Litntoi-y  noiialiirs.  by  tlu» 
rily  «»r  V«Mik<Ms.  (>r  <tnc  of  ii^  uilutT^  .•!•  Imard^  of  i*omnn<si«nifr«v 
Su<h    wanaiit    «d*    aii:MiiiiM'm    niii'-^i    bo   ;,'r:iule«l    and    siibMspu  4»* 
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proct'odinjji?  taken  in  nccordanro  with  the  provisions  and  re- 
qniroments  herein  relating  to  attachments  in  courts  of  justices 
or  the  peace.  i 

L.  1888,  ch.  4M. 

I  3205.  SuKiinons,  -where  served* 

The  summons,  in  an  action  brought  in  the  court,  may  be  served 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

§  3206.  This  title  docs  not  alVeet  Jvrlsdietlon.  of  the  court, 
etc.)  In  special  proceedingrs. 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding;  or  conferring  upon  the  ciiy 
judge  of  Yonkers  power  or  authority,  in  an  action  brought  in 
another  court. 
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TITLE  IV. 

The  diBtrict  courts  of  the  city  of  New-York,  and  the 
Justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrtlcle  1.  PrOTlBioDB  generally  applicable  to  all   the  courts  apeclfled   in    tbis 

title. 
2.  Pi-ovislons  exdaaively  applicable  to  the  district  courts  of  tbe  citj 

of  New-York. 
8.  ProTlsions  ezcluslTelj  applicable  to  tbe  Justices*  ooorts  oC  AlMiny 

and  Troy. 

ARTICLES  FIRST. 

irYovisions  generally  applicable  to  all  the  courts  specified  in  thU 

title. 

Bee.  3207.  Serrice  of  complaint  with   summons;   proceediBgs  tbereopon. 

3;ii>M.  la.:  aud  proof  of  service. 

3209.  Action  to  be  commenced  by  service  of  summons. 

•3i:iu.  Order  of  arreet;   warrant  of  attachment;   requisition  to  repleTj. 

3211.  The   last  section  qualified. 

3212.  Pi-oce<»ding8  where  title  to  real  property  is  in  question. 
8213.  Api)eals. 

3214.  Effect  of  this   act,   upon  Jurisdiction  and  proceedings. 


§  3207.  Service  of  complaint  vrlth  ■aminoiiB}  proeeedlM.| 
•  berenpon. 

Section  «{]26  of  tbis  net  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New- York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  ]i867,  ch.  844,   §  15;  L.  1873.  ch.  182,   $f  1  and  2. 

f  3208.  Id«^  and  proof  of  aerTlee. 

In  an  action  brought  in  either  of  those  courts,  the  sammoDs. 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serve* i 
by  any  person  not  a  party  to  the  action:  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  Rtrvice  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit:  which  must  state  the  particular  place,  time,  and  manner 
of  servioo,  nnd  that  the  affiant  knew  the  person  so  served,  to  bo 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873.  ch.  1H2.  «8  1  and  3;  L.  1857,  ch.  344.  fi  16:  L.  18«2.  ch.  4»4, 
f  14;  L.   1804,  ch.  569.  S  2,  and  L.  1866,  ch.  758;  also  (  2878,  ante. 

f  8200.  Action  to  be  commenced  by  aerTlee  of  anrnmona. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  efftct,  must  be  commenced  by  the  voluntary 
nppearance  of,  and  joiader  of  issue  by,  the  parties,  or  by  the 
.service  of  a  summons. 

S  3210.  [Am*d,  1884.]  Order  of  ^arrest;  'warrant  of  attacb- 
■nenti  reqnlnltlon  to  reple^vy. 

Articles  third,  fourth,  and  firth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  aetiou  brought  in  either  of  those 


•  The  title  Is  now  ♦•  City  Court  of  AUvtay.'*  Laws  1884.  ch.  122. 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  A-d 
except  also,  that  where  the  warrant  of  attachment,  or  reqiusi- 
tiou  to  replevy,  is  issued  out  of  a  district  court  of  the  ciiy  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  (o  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  l>e 
not  less  than  two  nor  more  than  four  days  before  the  rctura 
day  of  the  summons. 

L.   1884.   ch.  400. 

I  8211.  The  lout  aeetlon  «iialillecl. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothiufif  contained  in  either  of  the  articles,  86  made  appli- 
cable, applies  to  nn  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-Yorlv,  or  affects  any  provisitvn 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  bro\i^ht  in  the  justice* s  court 
of  Albany,  or  the  justice's  court  of  Troy»  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New- York,  must  be  grunted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  efi^ect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  3212.  PrAceedlnv«  Tvhere  title  to  real  property  la  in 
a«K«"tlon. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  nn 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 
See  Co.  Proc.,   |  68. 

I  3213.  [Am'd,  18fMS.]    Appeal*. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judcrment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is   modified,  or  where  a   new   trial   is   ordered,   cost 8 
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slmll  be  in  the  discretion  of  the  appellate  court.  An  appenl 
from  the  judgment  rendered  in  the  justice's  court  of  the  ciiy 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  max 
be  taken  in  a  case  where  an  ax)i)oal  may  be  taken  *to  a  comity 
court  from  a  judgment  rendered  by  a  justice  of  tbe  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.    1857.   cb.   344,   §  76;    L.   1885,   cfa.  946. 


§   3214.    Effect    of   thta    act,  upon   |iurl«dietiOB   and    91 
ccedinffM. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  oflScc,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated,  either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  th^  peace,  is  deemed  to  refer  to  the  correspondinip 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 
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ARTICIiE   SBGOIVD. 

Provisions  exclusively  applicable  to  the  district  courts  of  the  city 

of  New-York. 

Sec.  3215.  Repealed,   1002.    Sec  the  Municipal  Court  Act  of  New  York  city. 
3210.  llepealed,   190B.    See  the  Municipal  Court  Art  of  New  York  city. 

3217.  Repoah'd,   li)o2.    Soo  the  Unniclpal  Conrt  Act  of  New  York  city. 

3218.  Proci'edings  thereuiH>n. 

3219.  R4>p<>al(Ml.   1902.    See  the  Municipal  Court  Act  of  New  Y'ork  city. 
8220.  Repeated.   1002.    See  the  Manlotpal  Court  Act  of  New  York  city. 

3221.  Repea)ed.   1002.    Sec  the  MunielpBl  Conrt  Act  of  New  York  city. 

3222.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

§3215.  RepealeU,  1002.  Stje  the  Municipal  Court  Act  of  Ne\v 
Tork  city. 

1 .1210.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3S1H.  ^roc^edtnft-ii  ther^irpoii. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  nui.st  specify  a  sum,  in  which  the  defendant 
may  be  let  to  Imil.  Sections  .3179  to  3181,  both  inclusive,  sec- 
tion 3182,  fxcept  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedinjrs  upon,  and  relatinj? 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remainiiiK  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  rcpnlate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  ordei*  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  U  1710. 

§8»l».  Repealed,  1902.    8f^  tb«  Municipal  Conrt  Act  of  New 

York  city. 

18220.  Repealed,  1902,  See  the  l^lnnicipal  Conrt  Act  of  New 
York  city. 

13221.  Repealed,  1902.  See  thfc  Municipal  Court  Act  of  New 
York  city. 

13222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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aiiticll:  TiirnD. 

Pruvvtions  exclusively  applicable  to  the  justices^  courts  of  Altnn^ 

and  Troy. 

S«c.  3223.  Jnrisdictlon  In   dvU   actions. 

3224.  Id.;    upon   Judgment   by   confession. 

3226.  Docketing  judgments;    execution  thereupon. 

ttKa.  Apfillcatlon  of  ositeto 


S  3223.  Jurisdiction  in  ci-rll  actions. 

The  justice's  court  of  the  city  of  Albanj,  and  the  jnstice^s 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justice  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2862.  and  2803  of  this  act;  and  also  of  an  action  to  recovor  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  jud>r- 
nieiit  for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  thi:3 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
opon  either  of  those  courts,  in  a  special  proceeding. 

See  Oo.  Proc.  S  67;  U  1866,  cb.  189;  U  18S4,  cb.  271,  i  S;  L.  1870,  eh.  BMl« 
i  11;  L.  1872,  cb.  129,  i  11;  L.  1879,  cb.  18,  f  14.  8m  L.  1898,  cb.  812;  U 
1889,  cb.  580. 

I  3224.  Id.;  upon  JudBrment  by  eonfesaion. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, ns  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act* 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

f   822S.   DocketinflT  Judgrmentu;   execution   therevpon. 

The  provisions  of  sections  3017  to  3022  of  this  act,  both  incla- 
sive,  apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  In  the  clerk's  oflBce  of  the  county  wherein  the  coart  if  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 


3  8225a.  [Added,  1897.]     Application  of  certain  ■••tlama. 

The  provisionn  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
fity  of  Troy  shall  fulfil  all  the  duties  therein  required  ol  the  t«ywB 
clerk. 
L,  1997,  cb.  «H.    to  effect  Sept.  t,  18W. 
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TITLE  .V. 
The    manlcipal    court   of   the   city   off   Rocl&eiiter. 

Sec.  3226.  Provlsloua    of    chapter    ID   generally    applicable    to    the    court    and 
Judged. 
3227.  Appeals. 

i  32222G.  [Am*d,  1907.]  ProviNlons  off  chapter  10  arenerally 
applicable   to   the   court   and   Jodires. 

The  provisions  of  chapter  niiietecnth  of  this  act,  excluding 
section  three  thousand  sixty-three,  excluding  article  three  of  tith- 
eight,  and  exchidinK  titles  tenth  and  eleventh  there«)f,  apply  to 
the  municipal  court  of  the- city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court:  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 

L.   1876,  ch.   100,  i>art  of  |  4;  L,  1907,  ch.  754.   In  effect  Jan.   1,  IIMKS. 

I   3227.    [Added,    lfM)7;  am*d,   l»OK.]    AppealH. 

Appeals  may  l)e  taken  to  tlie  county  court  of  Monroe  county 
from  judgments  and  orders  of  the  muni<*ipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  .as  provided  in 
articles  one  and  two  of  title  eight  of  chai>ter  nineteen  of  this  act, 
and  the  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  api)eals,  except  as  herein  expressly  modified. 
The  appeal  must  l»e  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  l»e  hroughl  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  he  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thou.saud  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  cimnty  court  to  oi)en  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  applicatitm  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
aD  appellant  may  apply  upon  atndnvits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  ctuirt  in  either  ca.se  may  stay  any  or  all 
proceedings  un«ler  the  judgment  or  order  ai)pealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  cu- 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  ac<*ording  to  the  justice  of  the 
case,  without  regsinl  to  ti»chni(al  errors  or  defects  whi<'h  do  n  >t 
aflfe<*t  the  merits,  and  may  alHrm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  jmlgment  is  excessive  or  insutlh-i(>nt 
or  contrary  to  the  eviden<e  or  contrary  to  law,  and  may.  if 
necessary  or  iu*op«'r,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  th.'  city  of  Ko<ht>ster,  or  before  a  judge  thereof,  ns 
may  be  im>per.  at  a  time  designated  by  it.  and  thereupjin  the 
municipal  court  or  judg(»  must  pnu-eed,  ami  a<ijf>urnm(>nts  may 
be  granted,  a  jury  trial  demanded,  and  all  other  pPM-eedinu's 
taken  ns  if  the  action  or  pro<-<'eding  had  been  Cfunmenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  n<»w  trial  or  hearing 
mu.st  be  served  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretirjn  award  costs  of  the 
appeal  to  either  party  absolutely  or  to  abide  the  event. 
L,  lOOT.  cb    *^t  U  1008.  «h.  309.      In  effect  Sept.  1,  1M8» 


r 


§8*228 


COSTS.  c.2i,  t.  1,  i.  1 


CHAPTER  XXL 
Costs  and  Fees. 

riTLE     I.— Awardisff  and  Enforcing  Payment  of  Coita. 
TITLE  II.— l-ixinft  tL«  Amount  of  Costs. 

TITLE  III.-SecHrltjr  for.  Costs. 

TITLE  IT.— General  ProTlslons  Relatinir  to  Fe<!s* 

TITLE    T.~Sam8  Allo^eil  as  Fees. 

TITLE  I. 

Awarding  and  enforcing  payment  of  costa. 

Article  1.  General  rcgulatlong  respecting  the  awarding  of  costs. 

2.  Kegulatloos  respecting  the  awarding  of  costa  in  partlcolar 

3.  Miscellaneous  proyisions. 

ARTICLE  PinST. 

OenercU  regulations  respecting  Vie  awarding  of  costs. 

Sec.  3228.  When  plaintiff  entitled  to  costs  of  coarse. 

8229.  W'hou    defendant    entitled   to   costs  of  course.    Rule    as   to  two   or 
k  more   dffeudants. 

3230.  When   costa   aro   discrctloMnry. 
.'  ;i*23l.  Coots.  wlioro  t^oM'ral  actiuiis  arc  brought  on  aume  Instrument*  •    e. 

'  3232.   Int('rloru{(»r.y    cosia    upon    isaue    of    law. 

3233.  1(1.:    how    lolleolf'd. 

32'M.  CoPtfl,    whoro'thore   nro   several   Issupb  of  fact. 

3'j;jr>.   Id.-,    afttr  dln'oiillmmnce  tipon  nnswer  (»f  title. 

81i3<5.  Costs  of  a    motion. 

:ii':;7.  Tli«'    forffio'iig   .se<'llor«B    llml[<»d. 

:','2ii^.  Costs    up',/n    }ip|M?:iI    from    iiiuil    Judgment. 

31i3U.  Id.:   npoii  appj'al   from   tnterlocutory  Judgmpnt   or  order. 

3240.  Id,:   in   a   special  proceotMnij. 
S  :X'2'^S.    (An»M.    1M>?<,     IJHU.    IfHO,    1914.]       "Wiken    plaint  Iff 
ciiiillle<l   to  <  tiHiM  of  ottiri-t.*. 

'J'hi'  plaintiff  is  ontitled  to  costs  of  course,  upon  the  rendering 
of  a  final  jmlKrat  nt  in  his  favor,  in  cither  of  the  followinj:  actions: 

1.  An  action,  triable  by  ti  jury,  to  recover  real  property,  or  an 
interest  in  real  property:  or  in  which  n  claim  of  title  to  real  prop- 
erty  arises   ni)on   the   pleadings,   or  is  certified  to  have   come   in 

question  upon  the  trial.  ,       -r,   .    .^  .,  i  ^     . 

'>  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  ns  fixed. 
tojfcther  with  the  damages,  if  any.  awarded  to  him,  is  less  than 
tifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 

of  the  value  anti  the  dama>?es.  .,.    ,  .  ,  ,.   •  .       ^     ^    ^,  .    , 

3.  [Am*d.  181KS.]  An  action  specified  m  subdivision  first,  third. 
fourth  or  fifth  of  section  tweiity-eipht  hundred  and  sixty-three  of 
this  act.  .lint  if,  in  an  action  to  recover  damages  for  an  assault 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  mnliciuns  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  thnu 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  th'-» 
damages. 

L.  1898,  eh.  110.     In  effect  Sept.  1.  1808.     See  §  3284. 

4.  An  action,  other  than  one  of  those  specified  in  the  foreiroinfr 
Bubdivislons   of   this    section,    in    which    the   complaint    demands 
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judguiout  for  a  sum  of  money  only.     But  the  plaintiff  is  not  on- 
titlod  to  t-'ostrt,  under  this  subdivision,  unless  he  recovers  the  sum 
of  lif(i'  dollars  or  more. 
Co.  i'roc,   part  of   §   304., 

5.  [Added,  1904,  am'd,  lOlO,  1014.]  In  all  actions  horoaftor 
brought  in  the  supreme  court,  triable  in  the  county  of  New  York 
which  could  have  been  brought,  except  for  the  amount  claimed 
therein,  in  the  city  court  of  the  city  of  New  York,  and  in  which 
the  defendant  shall  have  been  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
l)Urscnients  unless  he  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  triable 
in  the  county  of  Kings,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover 
no  costs  or  disbursemenls  unless  he  shall  rec()ver  live  hundred 
dollars  or  more.  In  all  actions  hereafter  originally  brought  in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
which  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  live 
hundred  dollars  or  more.  In  all  actipns  hereafter  brought  iu  the 
supreme  court,  triable  in  the  counties  of  Bronx  and  tjueens,  and 
in  which  the  defendant  is  a  resident  of  the  county  where  the 
action  is  brought,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  county  court  of  the  counties  of 
Bronx  and  Queens,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  live  hundred  dollars  or  more. 
In  all  acticms  hereafter  brought,  triable  in  the  supreme  court  or 
county  court  of  «i  county  contained  wholly  within  a  city  of  the 
first  class,  or  in  the  city  court  of  the  <ity  of  New  York,  which 
could  have  been  brought,  excejit  for  the  amount  claimed  therein, 
in  the  municipal  court  of  the  city  of  New  York,  and  in  which 
the  defendant  shall  have  been  served  with  process  within  the 
city  of  New  York,  the  plaintiff  shall  recover  no  costs  or  disburse- 
ments unless  he  shall  recover  two  hundred  and  tifty  dollars  or 
more.  The  fact  that  in  any  action  a  plaintiff  is  not  entitled  to 
costs  under  the  i>rovisiona  of  this  subdivision  shall  not  entitle 
the  defendant  to  costs  under  the  next  following  section. 

L.    1904,    di.    Cm;    I..    1010,    cb.    574;    L.    1014.    ch.    SO,    \u    I'lTect   Sept.    1, 
1014.     Amondmout  of  1014  uot  to  alTrct  any  uciuui  n«»w  poiidlui;. 
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f  3230,   liVhen  defcn«1nnt  entitled  to  eoiitff  of  coarMe.     Kale 
an   to   t^To   or   more   defeiidniitM. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  hnal  judgment,  in  an  action  specilied  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  m  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
again.Kt  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  d(»fcndant,  against  whom  the  plaintiff  is  not 
entitled  t<>  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the 
plaintiff  is  entitled  to  costs. 
M.,   part  Pf   H   "•'»•'•■   •"^''J. 
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i  .'i2»0.    [Am*dy   ]f»0(l.  I      When  contM  nre  dUcretlon«rr. 

Exrc'Dt  as  prc»HiTil)C(]  in  tlu»  last  two  sections,  the  court   may, 
upon  the  rendering  of  a  tinal  judgment,   in  its  discretion   a'waifd 
costs  to  any  party  in  such  sum   not  exceeding  the  total  amouut 
authorized  by  statute  as  to  the  court  shall  seem  just. 
1(1..    part   of  S   '^OG;   L.    1000,   ch.    181.      In  effect  Oct.   1,   1900. 

I  3281.  [Ani*d,  1895.]  CoHtii,  -where  aeveral  actlonii  are 
hrouvht  on  Manie  ln«tranienty  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  si>eoified  in 
section  4.'i4  of  this  act,  or  otherwise  fi>r  the  same  cause  of  art  ion, 
against  persons  who  might  have  been  joiucMl  as*  defendants  in 
one  action,  costs,  other  than  disl)urseinents,  cannot  be  rccovoretl, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  on<»  ac- 
tion, which  sliall  be  at  his  c«lcction.  Hut  this  prohibition  <I<k's 
Ui»t  apr»ly  to  a  case  where  the  plaintifT  j«»in.s  as  defen«huits.  in 
ca<-h  a<'tioii  brought,  all  the  pers<ins  liable,  not  previously  sikmI. 
who  run.  with  reasonable  diligciu-e.  be  f<)un<i  within  the  Stat**: 
or,  if  the  acti<»n  is  brought  in  the  city  court  of  the  city  *»f  New 
York.  or  a  county  court,  within  the  city  or  county,  as  the  i*as<' 
may  be,  where  the  court  is  lo<"ated. 

!(i..  part  »r  f  :i04.  S.O,  also.  2  R,  S.  «!."».  fi  13  (2  E«lm.  638):  L.  IftOS, 
eh.    tMO. 

S  H^litt.   Interloputory   oontii   npon    iMWue   of  la^ir. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined;  b(»two«»n 
the  snnie  i^arties  to  the  same  a<-ti<»n.  and  the  issue  of  fact  re- 
mains undisposed  of.  when  an  interlocutory  judgmeut  is  rendore«| 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

So.-    2    R.    S.,    S    28. 

S  :t2»:t.    Id.;   how    eolleeted. 

Section  770  of  this  act  applies  to  interlocutory  costs.  awar<l<Ml 
as  prescribed  in  the  last  section,  a.s  if  they  were  costs  of  a  luutiun. 

{  :{234.   f'oMtn,    where    there    are    Meveral    lasnea    of   fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sots  forth  separately  two  or  more  causes  of  action. 
upon  wliich  issues  of  fact  are  joined,  if  the  plaintiff  recovors 
upon  oiH»  or  more  of  the*  issues,  and  the  defendant  upon  the  (»th«»r 
or  others,  cacli  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certilied  that  the  substantial  cause  of  action  was  the 
same  upon  each  issue:  in  which  case,  the  plaintiff  only  is  cntitKvl 
to  costs,  (^)sts,  to  which  a  party  is  so  entitled,  must  b<»  inchnUMl 
in  tin'  liiiMl  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or  otherwise. 
as  the  case  re<|uires.  Hut  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  .S22S 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in 
that  subdivisi<»n. 
StM'   2    R.    S.    ♦517.    §   20    (2   VaXixi.    0411. 

S  :{2:i5.   l«l.;   after   «liM<'Oiitinnanre   npon   anMWer  of   title. 

When*  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  distriit  <'ourt  of  the  citv  of  New  York,  or  a  justice's  court  of 
a  city,  has  been  dis»'oiniinic«l.  ;is  pres<rib(Ml  by  law,  upon  the 
tlclivcry   of  an   answer,   showing   that    title*   to   real   property   will 
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comv  in  question;  and  a  new  u<'li(>n,  for  the  samo  cause.  linH 
been  commenc(*d  in  the  proper  e«»u»*t:  the  party  in  whose  favor 
linal  judRHient  is  rendered  in  tlip  new  action,  is  <»ntitled  to  costs; 
except  that,  where  final  judfsment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 
Co.    I»roc.,   If  60  and  61. 

I  8286.  Coats  of  a  motion. 

(N)sts  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  referenw  made  pur- 
suant to  sections  ($2.3,  (524,  827,  or  1015  of  this  act,  may  he 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or 
of  the  reference,  to  any  party,  in  the  discretion  of  the  court  or 
judpe. 

Id.,  part  or  f  .'US.     Sop.  aim,  L.  1840,  vb.  386.  S  13  (4  Kdm.  6901. 

I  8287.   The    tor^Koing    Mectionn   llmfted. 

The  fnreff»»i np  sections  of  this  article  do  not  affect  the  recovery 
of  co8ts  upon  an  appeal. 
S  828K.   CoNfn   npon    appeal   from    final   Jadflrmcnt. 

t^pon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  ref:ulat<*d  as  follows: 

1.  In  an  action  specified  in  section  .3228  of  this  act,  the  re- 
s]>ondent  is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from:  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  abflolutely  or  to  abide  the  event,  in  the  disi-retion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  atfirmeil  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

V.O.   Proc.,   port  of  f   306. 

i  8280.   Id.  I  upon  appeal  from  Interlocutory  Jadirnient  or 
order. 

I'pon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,   except  as  follows: 

1.  Where  the  ap|K>ai  is  taken  from  an  order  granting  or  refus- 
in|;  a  new  trial,  and  the  decision  upon  the  appeal  refuses  a  new 
trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  the 
appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from*  the  order. 

Co.   Proc.,  II  30«  and  lUn. 

I  8240.    [Am*d,  1KX1.]      Id.;   tn   a   special   proeeedlnK. 

Costs  in  a  special  proceeding,  instituted   in  a  court  of  record, 

or  upon  an  api>eal  in  a  special  proceeding,  taken  to  a  ct)urt  of 

record,   where   the   costs   thereof   are    not   specially    r(>gulated    in 

this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 

court,    at   the   rates    allowed    for    similar   services,    in   an    action 

brought  in  the  same  court,  or  an  ap|)eal  from  a  judgment  taken 

to  the  same  court,  and  in  like  manner. 

Set-  L.    1840.  <h.  270,   |  :i   (4   Kdm.  «S2 ;   rt  id.    i:J3);  also,   ||  2080,  2100, 
2143,  2240,  2:Un.   2401.   24  45,   24.'i<i.   an  if. 
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ARTICLfQ  SISCOND. 

Regulations  respecting  the  awarding  of  costs  in  particular  cases. 

Bee.  8241.  CoBtfl   afralnst    the    State;    bow   paid. 

3242.  Costs    where    action    brought     by    people    on    roLatJon    of     private 
I>orBou. 
•     .3243.  Id.;   for  tbe  benefit  of  a  county,   etc. 

3244.  Costs,   ogninst  a   acbool  officer. 

3245.  Id.;    against    a    municipal    corporation. 
3240.  Id.;    by   or   against  an  executor,   etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

S  3211.  Costa  uiraiiiHt  the  State;  liovv  paid. 

Wlipro  coHts  nrc  awarded  apainst  the  p<*oplo  of  the  State  in 
an  action  or  a  ppocinl  proceeding  bronjrht,  by  a  public  otficer, 
piirRuant  to  any  provision  of  law.  and  the  proceedings  have  not 
been  stayed,  by  apjuMil  or  otlierwise;  the  coini)troUpr  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  Is 
not  fixed  tliereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  tlie  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  R.  3.  C53,  §  14  (2  Edm.  573). 

§  3242.  Comtfi  Tvlicre  action  bronffht  by  people  on  relattom 
off  private  pcmon. 

Where  an  action  is  brought,  in  the. name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual, 
C8  prescribed  in  section  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.  Proc,  part  of  S  310. 

f  3243.  Id.  I  for  the  benefit  of  a  coantr,  etc. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city. 
town,  or  village,  costs  shall  not  be  awarded  against  the  people; 
but,  where  they  are  awarded  to  the  defendant,  they  must  bc» 
awarded  against  the  body  for  whose  benefit  the  action  er  special 
proceeding  was  brought. 

Id..   §  320. 

I  3244.  Costs,  asalnst  a  school  officer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  oflSce;  or^^on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  h^n 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instniction,  and  where  it  is  certified  that  it  appeared,  upon  the 
-trial,  that  the  defendant  acted   in   good  faith.    But  this  section 
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does  not  apply  to  an  action  for  a  jjenalty;  or  to  an  actiim  or  a 
special  prot^eeding,  to  enforce  a  decision  of  the  8ui)erinteudent. 

L.  1864,  Ob.  555,  «  6  (6£din.  361). 

I  3245.  [Ain'd»  1809.]  Id.i  amralniit  a  mnntclpal  corpora- 
tion. 

Costs  cannot  be  awarded  to  the  plaintiff,  In  an  action  against 
a  municipal  corporation,-  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  oh  which  the 
action  is  founded,  was,  hefore  the  commencem*^nt  of  the  action, 
presented  to  the  beard  of  such  corporation  having  the  power  to 
audit  th»  same,  or  to  its  chief  fiw^al  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  18Se.  cb.  262,  I  2  (4  Edm.  682) ;  L.  1886,  oh.  572;  L.  1899.  cb.  6C9.  In  effect  Sept.  1 
1899.  ' 

S  3246.  Id.)  by  or  Affalnst  an  execntor,  etc. 

In  an  action,  brought  by  or  against  an  executor  or  adminis^ 
trator,  in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  iu  his  own  right, 
except  as  otherwise  proscribed  in  sections  1S35  and  1836  of  this 
act;  but  they  are  exclusively  chargeable  upon,  and  colloctiblf? 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  In  the  prosecution  or  defence  of  the  action. 

Co.  Pi-oc.,   part  of  §  817. 

9  8247.  Conin  In  case  of  trnniifer,  eic,  of  catt«6  of  ncit<»n. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action ; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiiT;  and,  'where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
of  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintiflP,  if  his  only  beneficial  Interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  for 
hie  services  in  the  action. 

Id.,  $  821;  2  R.   S.  Q19,   {  44  (2  Edm.  643). 
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ARTICL.E:  THIRD. 

Mtsceltaneomt  prornaiona, 

Hee.  8248.  Certificate  entitling  party  to  costc  or  Increased  costs. 

8249.  CoBm  against  Infant  plalntlflf;  collectible  of  guardian  a<!l  UtnOL 
8260.  Tbls  title  not  to  affect  special  proTlalons  of  law. 

3248.  Certificate  entttlinar  party  to  costft  or  Increased 
ooMta. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
comoR  in  queBtion,  or  any  fact  appears,  whereby  either  parly 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  ui 
section  3258  of  this  act,  the  judge  presiding  at  the  trial,  or  the 
referee,  must,  upon  tlie  application  of  the  party  to  bo  benefit  d 
thereby,  either  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  officer. 

2  R.  S.  663,  I  8  (2  Edm.  73). 

S  8849.  Costa  aarainat  Intaat  plalatlffi  collectible  ol 
iraardlan  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  bo  collected,  by  execution  or  otherwise,  from  his  guardiao 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff. 

Oo.  Proc,  9  816;  2  B.  S.  663,  |fi  16  and  16.  flss  f  469,  ants. 

I  8960.  Thla  title  not  to  affect  special  provisions  of  law« 

This  title  does  not  affect  any  proTision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  specially 
regulated,  in  u  particular  case,  otherwise  than  as  pre8cril)ed  in 
this  title. 
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TITLE  n. 
fixing  the  amount  of  costs. 

Article  1.  Suma  allowed  as  costs;  UlsbursemeDts. 
2.  Tazatlou  of  costs. 

article:  first. 

Sums  allotced  as  costs;  dishursements. 

Sec.  3251.  Amount  of  costs  frenorally. 

3232.  AddltiuDal  allowance  to  plaintiff  In  foreclosure,  partition,  etc. 

S253.  Additional  aUowaru'c  to  cither  party  in  dittloult  cases,  etc. 

3254.  Allowances  under  the  fnrey?oingr  sections  limited. 

3255.  (V>8t8  niMjU  adjournment  of  trial. 

3256.  Disbursements  to  he  Included  In  bill  of  costs. 

3257.  Increased  dauiafres  not  to  carry  Increased  costs. 

3258.  When  defendniit  entitled  to  lnerea»ed  costs. 
3251).  Inrreased  disltursements  not  allowed. 

3260.  Costs  upon  a  settlement. 

3261.  This  article  not  to  affect  special  provisions  of  law. 

I  3261.  [Am'd,  18f>5,  1800,  1901.]  Amount  of  coat*  grenerallr* 

CostH,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  .the  summons,  not  ' 
exceeding  ten,  two  dollars;  and  for  eacj^  necessary  defendant,  in 
excess  of  that  nunjber,  served  with  the  siimmoii.s.  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  ord(»r  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  #ue  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 
For  all  proceedings   before  notice  of  trial,  except  as  otherwise 

prescribed  in  this  article,  ten  dollars. 

3.  [Am*fl,  1001.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commis.si()n,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  aud 
thi.  *^een,  and  three  thousand  one  hundred  and  seventy-one  of  thia 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars;  and,  where  the  trial  neces.Harily  occupies  more  than 
two  days,  ten  dollars  in  additi»»n  thereto. 
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For  making  and  serving  a  case,  twenty  dollars;  and,  when  the 
case  neeessaril}'  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For  making  and  serving  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  npon  a  special  verdict,  the  same  sums  as  upon  an 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  ct>sts  are  awarded,  a  sum  fixed  by  the  court  or 
judge,  not  exceeding  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damag*«,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  l>roceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  Qiiy  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  <?alendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 

L.  1901,  ch.  527.    In  effect  Sept.  1,  1901. 

4.  [Am*il,  looa.]  To  either  party,  upon  an  appeal  to  the  su 
prome  court  from  an  inferior  court,  excepting  upon  an  appeal  t'» 
the  supreme  court  from  the  city  court  of  the  city  of  New  York: 
or  upon  an  appeal  to  the  ni)pollate  division  of  the  supreme  court, 
or  to  the  supreme  court-^from  the  city  court  of  the  city  of  X€*w 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  r, 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  npon  an  application  to  the  nppr»llate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  fourt,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  tht^ 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of:  ten  dollar?*. 
In  all  appeals  taken  under  section  thirty-(me  hundred  and  eisrhiy- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  ch.   816.  In  effect    Sept.  1,  1902. 

.5.  To  either  party,  mpon  an  appeal  to  the  court  of  appeals: 

Before  argument,   thirty  dollars. 

For  argument,  sixty  dollar.^;. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  Ihf 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of.  ten  dollars. 

Where  a  judgment  is  atlirnicd  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  awanl  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  tou  per  centum  upon  the  amount  of  the 
judgment;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.  Proc,  di  307  and  315;  L.  1895,  rh.  WO.  In  effect  September  1,  1806. 
L.   1896,  ch.   22a. 
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§  8289.  Addltlonm  nllo-vranee  to  platntllT  In  foreoloiiiive, 
partition,   ete. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

IJpon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  Bum»  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Ui)on  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  \yht're  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  l(»'i7  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  i)resc'rib('d  in  .section  l(>3i>  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentaircs  must  bo  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  liave  been  allowed,  if  the  entire 
Bum  secured  by  the  mortgage  h:id  been  due,  when  fine:  judgment 
was  rendered. 
Co.  Proc.,   S3  SOS  and  309.    Bee  Eal«  4S. 

{  3258.  [Am'd,  18f>0,  1S08,  tHUU,  ]»oa,  11>Ofi.\  AcldttiiMial 
alloM'ance  to  ettlier  party  In  dlfUciilt  and  certain  Mtlicr 
cane*. 

In  an  action  brought  (o  for('(!lose  a  mortgage  upon  real  property 
^>r  for  the  partition  of  real  property,  or  'n  a  diilicult  and  extraor- 
dinary '-ase,  (where  a  defense  hns  been  iuteriM)sed  in  an  action), 
or,  except  in  the  first  and  seeruid  jndieial  districts,  in  a  special 
jiroeeeding  by  certiorari  to  review  h/i  assessment  under  article 
thirteen  of  the  tax  law.  and  the  nets  amending  the  same,  the 
cMturt  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose*  a  niorrgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimod  to 
be  dne  upon  th'^  mctgage,  n»>r  the  ;iggregate  sum  of  two  hvin- 
dred  dolhirs. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  been  inter]K)sed,  oi  in  an  action  for  the 
partition  of  real  proi)orty,  a  sum  not  exceeding  five  p'^r  centum 
upon  the  sum  recovered  or  clainiod,  or  the  value  of  the  suI)joct 
matter  involved. 

Id.,  I  309;  L.  180G,  oli.  571:  L.  1898,  ch.  CI;  h.  ISOO,  eh.  200:  T..  1003, 
ch.  316.  AmM  I\v  L.  loeo.  ch.  e",.  §  3.  Soo  note  SG  of  notes  of  Board 
Of   SUtutory   Conjsolidation   at   <  nd    <         -lo     Sot    Rule  45. 

.min 


) 


8964-68  COSTS.  c.  21.  t.  2.  a.  1 

i  8SS4.  Allo^iranoea  under  the  forearoinar  aectlona  lianlted. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
3251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

Oo.  Proc.,  §  809. 

{  326S.  [Aiu'd,  1895.]     Coiita  upon  adJonrnmeBt  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  i  314;  L.  1853,  ch.  617.  part  of  M:  L-  1885,  ch.  946. 

9  82S6.     [Am'd,   1^85.]     Disbnrseiiieiits   to  be   included   Im 
bill  of  coata. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law?  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on,  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  tbe 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 
W.,   I  311,  nm'J;  L.    1895.  oh.    331. 

S  7t2n7.  IncreoHed  damaarea  not  to  carry  increased  eoata. 

A  plaintiff,  who  recovers  double  or  other  increased  damases* 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 
2  R.  S.  61C,   I  23  (2  Rdm.  040). 

S  8268.  'U'^hen  defendant  entitled  to  increased  eoata. 

In  either  of  the  following  cases,  a  defendant,  in  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
in  section  3251  of  this  act,  and,  in  addition  thereto,  one-half 
thereof: 
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1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  specified   herein,    unites   in   his   answer   with   a   person   not 
entitled  to  such  additional  costs. 
2  R.  s.  6ie,  I  24. 

I  8269.  Increased  dlsbnrsemeiita  not  allofFed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  :«Uowed 
by  law  for  his  services. 
Id.,   f  26,  am'd. 

S  3260.  Coatii  npon  a  •ettlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,   no  greater  sum  shall   bg  demanded   as  costs, 
than  at  the  rates  prescribed  by  section  32&1  of  this  act. 
Co.  Proo.,   i  322. 

i  3261.  TMs    article    not   to   affect    special    pro-vlslons    of 
lai^. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  omerwise  than  as  prescribed  in  this 
article. 
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ARTICLES  SBCOHD. 

Taxation  of  costs* 

fee.  3262.  Cotta;  how  taxed.     AlLowances,  etc.;  bow  computed. 
82Ua.  Notice  of  taxation. 
S264.  RctaxatloD. 
3285.  RcTiew  of   taxation. 
32(30.  Duty  of  taxing  officer. 
3267.  AtLdavlt  respecting  disbursements. 

S  3202.  Coats  I  hofF  taxed.  AlloTrancesy  etc.f  bovr  cobs* 
pnted. 

Costs  must  be  taxed  by  the  clerk,  npou  the  application  of  the 
party  entitled  tliercto;  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  i)nrties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jurj',  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par- 
tition, it  must  be  determined  by  the  commissioners. 

Ck).   Proc,    part   of   §§  311    and  309. 

§  3203.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice*  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  whore  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  Ik»  served  with  the  notice  of  taxation. 

Id.,  5  311. 

i  32G4.  Retnxntlon. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  Ik* 
paid  by  the  jjnrty  in  default.  The  court  may,  in  its  discretion, 
upon  the  apTlication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force tho  judgment. 

§  32es.  Revle-fF  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion   for  a   new   taxation.     The  order,  made  upon  such   a 
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motion,  may  allow  or  disallow  any  item,  objectod  to  before  the 
taxing  officer,  in  which  case,  it  has  the  cfifect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  t)ropor  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

1  3266.  Duty  of  taxtnff  officer. 

An  officer,  authorized  to  tax  costs  in  nn  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  liim  are  correct  and  legal;  and 
must  strike  out  all  chnrj;es  for  foes,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  S.  663,   S  5   (2  Edm.  672). 

S  3207.  AffidttTlt  reapectlngr  41sbnrsenients. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  ollowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  I)e  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  yerlfied  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  \n  amount 

Id.,  (  7;  Go.  Proc.,  part  of  |  811. 
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TITLE  III. 
Security  for  costs. 

See.  8268.  When  defendant  may  require  aecnrlty  for  tilto, 
8269.  Id.;    after    action    commenced. 

3270.  Tbe  laat  two  sectiona  qnaltfled. 

3271.  Id.:  iu  actlona  by  and  agalnat  execaton,  etc. 
8272.  Order  to  give  aecurity. 

3273.  Rcqulaites  of  undertakinif. 

3274.  Notice  of  exception;   id.  of  Jnatlflcatlon. 

3270.  Joetiflcatlon  of  anretlea.      Allowance  of  nndertaklBft 
8276.  Order   to   give   additional  aecurity.    Proceedings. 

3277.  Effect  of  failure  to  obey  order  to  give  aecurity. 

3278.  Liability  of  attorney  for  coata  In  certain  actions. 
8279.  Tbia  tiUe  appliea  to  special  proceedings. 

g  32«8.  (AmM.    1^1,   1004,   lOlO.]      Wlien    defendant    may 
require  seovrlty  for  eo«tiiu  «*«j^ 

The  defendant.  In  an  action  brou^lit  in  a  court  of  record,  mar 
require  security  for  costs  to  be  Riven,  as  prescribed  iu  this  titlJ 
where  the  plaintiff  was,  when  the  action,  was  commenced,  either 

1.  A  person  residing  without  tbe  state;  or,  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Albanv, 
Jvings,  Queens  and  Richmond,  or  in  the  city  court  of  the  citv 
of  ^ew  York,  the  city  court  of  Yonkers,  or  the  citv  court  of 
Albanjr,  residing  without  the  city  or  county,  as  ibe  case  may  be 
wherein  the  court  is  located;  or  •^       » 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  Imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  as.signco  in  bank- 
ruptcy;  where  the  action   is  brought  upon    a   cause    of   action 
arising  before  the  assignment,  the  appointment  of  the  trustee*' 
or  the  adjudication  iu  bankruptcy.  ' 

g  3209.  Id.)  after  action  commeneed. 

The  defendant,  in  a  like  action,  may  require  security  for  costt 
to  be  given,  where,  after  the  commencement  of  the  action,  th^ 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  tne  action 
is  brought  in  either  of  the  local  courts  specified  in  subdivision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
oxoiienited  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States:  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  tkan  for  life. 
Id. 

I  8S70.  Tl&e  laet  tivo  eectione  qnaliiled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintifiPs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 
pisiatiffii. 

*  So  in  originsL 
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1  8971.  Id.  I  la  Acttonji  hr  And  a«Aiaat  ezeevtors,  et«« 

In  an  action  by  or  against  an  executor  or  administrator,  in  his 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

Go.  Pxoe.,  iwrt  of  ^  in;  L.  1874.  ch.  446,  |  6. 

(  8272.  OrQer  to  «!▼•  •ecarlty. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  spjBcified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  amdavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk 
an  undertaking,  and  to  serve  a  written  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  r.ll  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 

2  B.  S.  620.  part  of  §  3  (2  Edm.  644). 

g  8278.  Re«iilsitea  of  under Utklns. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 
Id.,  f  4,  am'd;  L.  1875,  eh.  800. 

S  3274.  Notice  of  exception  |  id.  of  JastlJkention. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking,  the  defendant  may  serve  upon  the  plain  tiffs  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  H  6  ud  6,  am'd. 


I  3276.  JnstiflcAtion  of  svretie*.  Allovrnnoe  of  nnder* 
taking. 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any,  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  la 
Uke  manner. 

Jd..  II  5  ADd  6,  aiB*d^  L.  1876.  ch.   300. 
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1  3276.  [Am'dy  1801.]  Order  to  sive  additional  scoarltr 
Proceedinffs. 

At  any  time  after  the  allowance  of  an  undertaking,  giren  pur. 
Buant  to  such  an  order,  or  as  prescribed  in  section  8278  of  this 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judpe  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertaking:, 
or  the  amount  of  such  payment,  is  iusufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  his 
or  their  circumstances  have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  is  insutficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additioual 
paj'ment  into  court.  The  last  four  sections  apijly  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

U  1801,  cb.  161. 

§  327T.  Ettect  of  failure  to  obey  order  to  arive  iiecnrlty. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre 
scribed  in  this  title,  or  to  procure  the  p.llowance  of  an  under- 
taking given  pursuant  to  such  an  order^  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  S.  620,  f  4,  am'd;  L.  1876,  ch.  305. 

§  8S78.  Liability  of  attorney,  for  eosts  In  certain  actions. 

Where  a  defendant  is  entitled  to  require  security  for  co6ts,  as 
prescribed  in  section  32C8  of  this  act,  the  plaintiif's  attorney  is 
liable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  Ok 
this  act. 
Id.,  S8  7  and  8. 

I  3870.  Tbls  title  applies  to  special  proceedings* 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed- 
ing instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
'/or  which  purpose,  the  prosecuting  party,  other  than  the  people, 
or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
p<*cple  upon  the  relation  of  a  private  corporation  or  individual, 
tb*^  relator,  is  deemed  a  plaintiff,  and  the  adverse  {Mirtyy  a  -dfr- 

fet^^ant. 
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TITLE  rV. 
General  provisions  relating  to  f oas* 

Sec.   3280.  Taking   fees   not    preserllx'd    by   law,    prohlbitecl, 
3291.  Id. ;      for  nerviceH   uot   reudervd,   except,   etc. 

3282.  IN'nalty    for   oxtt»rtloii. 

3283.  Clerk  of  court  of  apijealK  to  account  for  and  pay  ctet  fees. 
32M.    tK«1M»aU*d.J 

3285.  Certain   county   clerks   and    regiBters   muHt   account   for  feeSL 

32.s(i.  (icuerul   provlMions   an    to   fees,   etc.,    to  be   accounted  for. 

32S7.  Vvt^   of   certain   offic-crH   to   be   taxeil   upon    demand. 

3288.  I'arties,   atturueyK,    etc..   when  uot  allowed   tee**. 

328S).  No    fee    for    adminiKterlng    certain    official    oatliK. 

',i2iH).  Certain    MMirciieM    to   be    gratulttnis. 

3291.  OfD<«er,    etc..    mny    eliaripi'   re<>   paid    for   onfh,    postage,    etc. 

3292.  Id. ;   his  fecH,  etc..  to  \ye  paid  iK'fore   rt>qnlre<1  to  tranNmtt  popers. 

3293.  I^rovision    wliere    printerH    in    county    refuse   to   publlHh. 
3204.  AtDdavIt   of   refusal   to   publish,    etc. 

320r>.  Comptroller    to   audit   certain    charges. 

I  3280.  fRepenlod  by  L.  1000,  chs.  :r»  and  51.  Rec^  Consoli- 
dated Law.s,  titH.  Judiciary  Law,  §  2r>2.  rublic  Officers  Law, 
§  (il.J 

If  »2Nl..3282.  fHcDealed  by  L.  1000.  cb.  51.  See  CmiRoli- 
dated  LawH,  tit.  l»ul)lic  Officers  Law,  §  i'u.\ 


i  32s:i.  f  Repealed  by  L.  IV 
tit.  .Tudiciary  Law,  §  2(>G.] 


MH),  cb.  ,*].■>.    Sec  Consolidated  Laws, 


S  a2K4.  [Repealed  Jan.  1.  18.00;  L.  1805,  ch.  040.1 

S  »2K5.  f  Repealed  bv  L,  1000,  cb.  10.  See  Consolidated  Laws, 
tit.  County  Law,  §  101.] 

i  .T-Jsn.  [Repealed  by  L.  1000,  cb.  51.  See  Consolidated  Lnw.s, 
tit.  Public  Omcers  Law,  §  70.] 

1  :W«T.  TAmM,  ISOK.l  Feew  of  certain  ollloerM  to  be 
taxeil  upon   demand. 

Eacb  county  clerk  or  rejjister  of  deeds,  wlio  claims  any  fees 
by  virtue  of  bis  ollice:  and  eacb  sberiff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlemtnt,  either  before  or 
after  judgment,  of  an  action  or  a  special  procee<linp,  clnin)s  any 
fees,  which  have  not  ]»een  taxed:  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  n(»tice  to  the  "person  making  the  de* 
maud,  by  a  justice  of  the  supreme  court,  or  the  county  judjre. 
After  snch  a  demand  is  made,  the  oftieor  cannot  collect  bis  fees, 
until  they  have  been  so  taxed. 

2  n.  8.  fl-.S.  M  1  nn.l  2  (2  TOlm.  C71 ) :  T..  1S44,  ch.  127.  If  2  and  3 
(4    Rdm.    004)  ;    L.    1805.    eh.    94G. 

I  3288.  PartleM.  aitomeyH,  etc.,   when   not   allowed    feea. 

A  party  to  an  action  or  a  special  proceedinjr  is  not  entitled  to 
a  fee,  for  attendiuK  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and  an  attorney  or  cr)nnsel,  in   an  action   or  special 
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proceeding,  is  not  tMititled  to  a  fee,   for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

See   2    R.    S.    GOl.    S    15    (2   Edm.    671.) 

f  a28».  [Repealed  by  L.  1909,  eh.  51.  See  Consolidated  Laws. 
tit.  Public  Offlcera  Law,  §  09.] 

S  »2J)«.  [K('in^alrd  by  L.  1909,  ch.  23.  See  Cousididated  Laws, 
tit.  Executive  Law,   §  84.] 

5  :i2ttl.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  rnblic  Officers  Law,  §  08.] 

1  8202.  I«l.;  hflN  feen,  etc.,  to  lie  paid  before  reanlr«<I  to 
traiiMiiitt  i>ai>er. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
oflicer  to  transmit  a  paper  to  another  officer,  for  the  beneiit  of 
a  party,  is  to  be  construed  as  requiring  the  trnnsmisshni  only  at 
lU»»  reciuest  of  the  p<'rsou  so  to  be  benefitetl,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  trnnsmittod.  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
s])ecified  in  the  last  section. 

L.    1876,    ch.    -149,    {    12. 

§  a29.3.  ProvfHlon  ^rhere  printers  in  connty  refuse  to 
pnbltMh. 

If  the  proprietor  of  each  newspaper,  pnblished  in  a  city  or 
county,  ill  which  any  notice,  order,  citation,  or  other  paper  is 
recpiirert  by  law  to  be  published,  refuses  to  publish  the  8a!ne. 
for  the  fees  i)rescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  !io- 
tices  are  retjuired  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  reiruses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  ai't  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  se<'tion.  is  as  valid,  as  if  it  was  made  in  the 
<-ity  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.    S.    GtS,    H   IG  ami   47    (2  Edm.   607). 

$   .'t2fM.    Affidavit   of  refusal   to  pnblislt^  etc. 

Whei-e  publication  is  made,  as  prescri))ed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
(|uired  ])y  hiw  to  be  iiiade,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  efl'e<'t  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  pul)lished  in  the  city  or  county:  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  teiidere<1; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 
2  R.  S.  648,  1  49. 

I  3205.  [Repealed  by  L.  1000,  ch.  r>«.  See  Consolidated  Laws, 
tit.  State  Finance  Law,  §  40.] 
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the    laHt    section. 


TITLE  V. 

Sums  allowed  as  fees. 

Referoe's   fei's  generiilly. 

I«l. ;    uiK)U    salcN    of    real   proiwrty. 

Fi-CH   for   uatliH   nml   a<-kiiovvieilg  n««nta. 

Surveyors'    and    euniiniHHiuuerM'    foes,    In    action    for    partitl<m    lA 
dower,    etc. 

Fifw   of    the    clerk    of    the   court   of   appeals. 

Clerk's   fecK   iu   civil    actloiuf  geiieruUy. 

The    last    section    qimllIJe«l, 

Clerk's   fees   uiK>n   nutiirallzntlon. 

Fees    of   connty    clerks   geiiornlly. 

Certain    provislonH    not    arrectt*d    by- 
Fees  for  certifying  prepared  copies. 
Fees  of  reglsti>r  am!  other  clerks. 
Fe«'s  of  county  clerk  for  entries  of  moneys  deposted  with  county 

treasurer. 
Sheriff's    fees. 
The  last  section   qnallfled. 

Id  :   how  collected. 

Coroner's   fees. 

8ten'.)grapher'9    fees. 

Compensation    uf   deputy   sberlffK   and   constables   attending  courts. 

FtH'S   of    trial    jurors. 

t§ui)orvlsor8    may   make   allow jince    to   grand   and   trial   jurors. 

Id. :   extra   pay   upon    protracted   trials. 

Jurors*    fees   In  special   pro«r«««lI«gM. 

Fees   of   printers. 

Witnesses'    fc's   generally. 

Id. ;    on   deposition    to   be   vlm.i1   Iu    another 


and  chamberlain 
peace. 

ft  ir   travel   fees. 
a  commission. 


state. 

of  New  York. 


Receiver's    commissions. 

Fees  of  county   treasurer. 

F'eos  of   H   justice  of   the 

Constable's    fees. 

Id. ;  atBdavIt   upon   claim 

Justice's   court,    fees   upon 

Id. ;    Jurors'    fws. 

Id. ;  witnesses'    fees. 

Id. ;  fees   to   be    paid    before   services    rendered. 

id.  ;  by   whom   fees   to  be  j)ftUI. 

Certain    si)eelal    provisions    oxeepted    fnmi    this    title. 

Provision   as   to   change    in    feet?.  ,  .       - 

3.^1a.  Presentation    of    claims    by    Jurors    and    disposition    of    unclalmea 

fees. 
33.'52.    This   title  applies    to   civil   cases   only. 

i  3290.    [Am'd,   1896.]      Referee'n   fee»  generally. 

A  referee,  in  an  action  or  a  special  proceedinK  lironght  in  a 
court  of  record,  or  in  a  special  proceedinjj,  taken  as  i)re.Mcribe(l 
in  title  twelve  of  chapter  sevei.teen  of  this  act,  is  entitled  to 
ton  dollars  for  each  day  spent  in  the  business  of  the  referciue: 
unless  at  or  before  the  conimencenierit  of  the  trial  or  hearinj:, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  bv  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writinjr,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judpe  in  the  order  appointing  him. 

Co.   Proc.,   i  313,  am'd.     In  effect  March  11,  189C.     L.    1S9C,   ch.  00. 

I  3297.    [Ain'd,    1895.1     I«l.«   upow    Hales    of   real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  v/' 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  i^  required  to  take  security  upon  a  sale,  o;*  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  .secured, 
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S  33CK*.  [Kepealed  by  L.  10()9,  ch.  35*.    See  Consolidated  Laws, 

tit.  .Indicia ry  Law,  ^  253. J 

f   3304.    [Am*d,    IHWi,]     Fees    of   county   derkai   flrenerally. 

A  i'ounty  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  proviBiou,  to  the  following;  fees  to  be  paid  in  advauce: 

For  searching  an<l  certifying  the  title  to,  and  incnmhrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  fire  cents. 

^^^r  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 

For  fihng  a  transcript,  and  making  an  entry  as  prescribed  in 
section  l*jr»S  of  this  act,  twelve  cents. 

For  issuing  an  execution  npon  a  judgment,  a  transcript  whereof, 
or  of  the  diH'ket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  tlie  party  at  whose  recpiest  the  execution  is  is.sued. 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  duo  upon 
the  jr.dgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  In  the 
notice. 

For  <*ancelling  such  a  notice,  or  a  notice  filed  in  bis  office,  as 
prescribed  in  section  <»40  of  this  act,  twenty-five  cents. 

Ff>r  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2*{f>0  of  this  act,  twenty-five  cents. 

I'or  entering' a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assigrnment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfa<'tion  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  or  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  In  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  dei)osited  with  him  for  safe  keeping,  six 
cents:  and  for  searching  for  such  a  paper,  w^hen  required,  three 
cents  for  each  paT)er  ne<'essarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

Ff>r  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  <-ents  for  each  folio:  and  for  the  necessary  copies 
theronf,  nine  <'ents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  ofllce,  ten  cents  and  tho  necessary  postage. 
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For  notifyinK  the  governor  that  any  person  has  neglected  to 
take  an  oatb  of  office,  or  to  file  or  renew  ajiy  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county, 
ten  cPUtH  and  the  necessary  postage 

For  notifying  any  person  of  his  appointment  to  office.  t\venty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
kepp  a  ferry,  and  for  a  copy  thereo'f,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-tivo  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of^  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  specnil  proceeding,  in  a  court  of  which  he  is  ex-olhcio 
clerk. 

2  K.  H.  0:58,  I  ao  (2  Pklm.  fl.'iO)  ;  U  1864,  ch.  r>3,  |  4  (0  l^lm.  2.11); 
2  K.  S.  .".4r>,  «  ;{  (2  Edm.  TiiJ.');  L.  IKTIJ.  ch.  489,  |  4  (0  I'^lni.  G22)  ; 
L.   18««,  ch.   572,      lu  effect  May   12,    1806. 

fi  :i:t05.  Certain  provlNfoiiM  not  affected  by  the  laMt  nec- 
tlon. 

Th(».Ia»t  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee, 
diffcrput  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  <'ounty  of  \pw  York,  or  of  the  county  of  Kings,  for 

a   service   therein  specified. 

1..  isr>:j,  ch.  142.  SX  I  and  2;  Co.  Proc.,  |  256;  L.  1874,  ch.  304;  1.. 
1S08,   ch.    720;    L.   1871,  ch.   734. 

I  :t305-a.  [Added,  1SI14.]  Feea  for  certlfyinflT  prepared 
coplen.  4 

Whenever  there  shall  be  presente<l  to  any  public  officer  for 
certification  or  exemplification,  a  previously  prepared  legibly  type- 
written or  printed  copy  of  any  document,  paper,  book  or  record 
in  such  officer's  custody,  the  fees  in  such  case,  for  certification 
or  exemplification,  shall  be  at  the  rate  of  three  cents  for  each 
folio;  but  the  minimum  total  charge  for  certification  or  exempli- 
fication in  all  cases  shall  be  twenty-five  cents. 
Addt'd  by   L.   1914.   cb.   345,   In  effect  Sept.   1,   1914. 

f  litioa.   Feen    of    resrlfiter    and    other   clerkH. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
is  entitled,  for  any  services  specified  in  the  last-  section  but  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  therein  contained. 

I  aamhi.  [Added,  lOOO.j  Feen  of  eonnty  elerk  for  entrle«i 
of  nionejrn  depOMlted   with  county   trennurer. 

The  (founty  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  ea<'h  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Added  hy  1..  lJMrt».  ch.  «.',.  IVrlvatlun  —  I..  1SS9,  ch.  S'M).  %  2,  an  jiiuM 
by  L.  IMI).').  vh.  .".44.  S  2.  S^'c  n<>te  20  <»f  notes  of  Board  of  Statutory 
CooHolfdatloa   at   end   of   ((Hie. 

f  3307.    [Anrd,   1KH4.    IHfM,    1f>07.]       Sheriff*H   feen. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  frillowing  fees: 

1.  For  serving  a  suunnons  with  <»r  withoiif  eitlHT  a  copy  of  the 
complaint,  or  a  iioti<'e  spet-ified  in  seel  ion  410  or  sortion  42.'{  of 
this  act;  or  for  serving  or  exeruiing  an  order  of  arrest,  or  any 

8^(3 


^ 


i 


r 


I 


§  3307  AMOUNT  OF  FKES.  c.21,t.5 

otbor  mandnto,  for  the  service  or  execution  of  which  no  other 
fee  iH  Bpecially  proscribed  by  law,  except  a  subpoena,  one  dollar 
for  each  person  served  or  as  to  whom  it  is  ex<»cuted;  and  fur 
necessary  travelling  to  serve  or  execute  the  same,  six  cents  for 
each  mile  travelled,  .going  and  returning;  the  travelling  fees  to  be 
<'omputcd  from  the  court  house  of  the  county;  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
vice or  execution.  But  where  two  or  more  mandates  are  delivertnl 
to  a  sheriff,  to  be  served  upon  or  executed  against  one  person, 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  man- 
date Is  served  upon  or  executed  against  two  or  more  persons,  in 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property 
<»f  a  defendant,  issued  as  prescribed  in  title  third  of  chapter  sev- 
enth of  this  act,  or  for  executing  a  requisition  to  rejilevy  one  or 
more  chattels,  one  dollar;  and,  also,  such  additional  compensation, 
for  his  trouble  and  exijenses,  in  taking  possession  of  ami  preserv- 
ing the  property,  as  the  judge,  issuing  thp  warrant,  or  in  case  of 
a  replevin,  aft  the  court  or  a  judge  tli(»reof  allows,  and  the  judge 
or  court  may  make  an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  description 
of  real  property,  or  an  inventory  of  personal  properly  attached, 
twenty-five  cents  for  each  folio:  for  each  necessary  copy  ther(Hif, 
twelve  cents  for  each  folio;  tr»gpther  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  a])praiscr,  for  each  day  actually  em- 
ployed. For  advertising,  during  the*penden<'y  of  the  action,  per- 
sonal property  attached,  the  same  f*»es  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale,  by  virtue  of  an  execu- 
tion. If  thp  action  is  settled,  either  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property  ai- 
tacln'd.  not  exceeding  the  sum  at   which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him.  where  no  fee  therefor  is  specially  prescribed  bj-  law.  twelve 
cents  for  each  folio. 

4.  [Anril,  15>07. 1  p^)^  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  <»ach  cause  placed  upon  the 
ealendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
tlu»  cause  on  the  calemlar  for  that  term.  Hut  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calemiap  fees 
in  one  action.  The  clerk  shall  not  ])ut  a  cause  upcm  the  calt^udnr, 
for  trial  by  a  jury,  until  the  fee,  specifit^d  in  this  subdivision,  is 
I)aid  to  him,  for  the  use  of  tlie  sheriff.  And  where  the  cause  is 
tri(>d  at  a  subsequent  t<'rm.  witln)Ut  a  new  note  of  issue,  as  pre- 
scribed in  section  077  of  this  act,  the  party  moving  the  trial  must 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or 
f<'es  remaining  unpaid.  No  sluM-iff  who  receives  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fe«»s 
provided  by  this  subdivision,  and  in  all  c(»unties  where  the  sheriff 
HM'eives  such  annual  salary,  the  clerk  shall  place  all  causes  upon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 
fee  therefor.* 

*  L.  1907,  vh.  2.'S.'l.  which  .'hIjIs  last  sontoiire  provldos  that  thp  nmcndmrat 
*'  shnll  not  alTrc't  ilu*  rijrlit  ni"  any  slu'iift'  imw  in  ottlci*  to  ret'<»ivj»  the  ff^n 
provided  fur  lu-ifiu  nntll  (lie  <)iil  nl  liis  term  of  olIhM',  provl^Ioil  lit'  Ik  noW 
lawfnlly   ♦•ntlthvl    to   r««iMvf    th»>   same." 
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5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
ot  to  try  the  Talidity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  executidn.  or  in  obedi- 
ence to  a  precept  issued  by  commissioners  appointed  tc»  inquire 
concerning  the  incompetency  of  a  person  to  manage  himself  or  his 
affairs,  in  conseqnence  of  idiocy,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision 
of  this  section,  includinj*  the  makin^r  nnd  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents.  For 
attending  a  jury,  when  required,  in  such  a  case,  two  dollars. 

(j.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
when  made  through  the  post-office,  fifty  cents.  If  required  by  the 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  execution, 
must  be  paid,  by  the  person  in  whose  behalf  the  execution  is 
issued,  at  the  time  wlien  it  is  delivered  to  the  sheriff,  who  is  not 
bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New-York,  Kings,  or  Westchester, 
three  per  centum  upon  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  the  residue  of 
the  sum  collected;  and  in  either  of  the  counties  of  New-York, 
Kings,  or  Westchester,  two  and  one-half  per  centum  ui)on  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  ind 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  a<lditional  compen- 
sation, for  his  trouble  and  expenses  in  taking  care  of  and  preserv- 
ing the  property,  as  the  court  or  a  judge  thereof  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  prov)erty 
levied  ui)on,  not  exceeding  the  sum  at  which  the  settlement  is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  subdivision,  two  dollarsj  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  6"ne  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  proi)-^ 
erty,  by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
pronert>',  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  fruiter's  fees,  as  prescribed  by  law,  paid  by 
him  far  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees,  in  which  case  he  must  re- 
pay the  same  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publicatirm,  or  ot  publishing  the  notice^  of  post- 
ponement, must  be  paid  by  the  i»er^on  recjuesting  it.  Whert*  two 
or  more  execntlons  against  the  property  of  one  judgment  debtor 
are  in  the  hands  of  the  sheriff,  at  the  lime  when  the  property  is 
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first  advertised,  Iht*  sheriff  is  entitled  to  printer's  foes  upon  ouly 
<nu*  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  Kauie. 

10.  Fur  returning  any  mandate,  which  he  is  required  by  law  to 
return,  twelve  ceut8.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  tliereupon,  delivered  as  prescribi^d 
in  section  1200  of  this  act,  twenty-five  cents. 

/ll.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  solil  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  c()mi)ensation  cannot  exceed  6fty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  lM>nd 
or  undertaking,  twenty-five  cents. 

Vi.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  i)ossession  of  real  property,  other  than  a  warrant  sne<'ifitHl 
in  subdivision  eighteenth  of  this  section,  and  ren)oving  the  per- 
s<in  in  iM)ssession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison^ 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whose  instan<'e  he  is  imprisoned.  For  attending 
liefnre  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendereil,  in  exoneration  of 
liis  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  l-'or  atttMiding  a  view,  two  dollars  for  each  day,  and  for 
travelling,  going  and  returiiing,  eight  cents  for  each  mile. 

10.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  <ause  of  detention,  one  dollar  and  fifty  cents; 
Hiid  for  travelling  to  and  from  the  jail,  twelve  cents  for  eaeli 
mile.  For  bringing  up  a  prisoner,  upon  any  other  writ  of  habens 
corpus,  the  same  fees;  ancl  for  attending  the  court  or  judge  ther<»- 
upon,  one  di»llar  for  viwU  day.  TIk-  sheriff  is  entitled,  in  ndt.i- 
tion  to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessjiry  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
^     other  than  those  specially  provided  for  in  this  section,  the  same 

fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  ex(><iiting  a  warrant,  to  remove  any  person  from  lands, 
belonging  to  the  peoi)le  of  the  State,  or  to  Indiajis.  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasimable  com- 
pensation. 

19.  For  giving  notice  <if  any  general  or  special  election,  to  all 
the  otrwers.  to  whom  he  is  re<juired  by  la\v  to  give  such  a  notice, 
«)ne  dollar  for  each  tt»wn  or  ward,  in  adtlition  to  the  expense  of 
publivhing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

2().  Vttr  notifying  constables  to  attend  a  court,  fifty  cents  for 
ea<*h  coiistabie  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  ea<'h  <lav,  three  dollars. 

I..  IS71,  vU.  4ir>  (0  iMlm.  S7».  f  1,  nniM:  L.  1S72.  ch.  28:  2  R.  S.  644, 
I  .'iS,  ttiid  subst>(iii«*iit  stHtionK;  also,  L.  IhSO.  cb.  225,  8  1  (4  Edm.  <Sd8>. 
Am'd;    U    19U7,    cli.    2ja.      iu    eftect    Sept.    1,    1007, 
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S  aaON.  The  InNt  aeetlon  avalifiea. 

Th('  Tnst  section,  except  the  limitation  of  tfmoiint  contained  in 
snlKlivislon  €»levonth  thereof,  does  not  affect  any  Kpeciul  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  re- 
latinR  to  the  fees  and  expenses  of  the  sheriff  of  tlie  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.    1869,   ch.   S>A9,    I   2 ;   L.    1873.   ch.    106.   i  2 ;   L.    1874.   ch.   192,   and  L. 
1876.  «*h.  4'Mi,   i  2. 

{  3:)Of>.   Id.;  how  oollecteil. 

The  fees  of  a  sheriff,  upon  an  exeontion  against  property, 
other  than  those  with  respect  to  whi<'h  it  is  specially  pn'scril>ed 
by  statute,  either  that  they  must  be  paid  by  a  particular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  exe<'ution  is  issu«Ml,  must  be  collected  by  virtue  of  the 
cx»»cntiou,  in  the  same  manner  as  the  sum  therein  directed  to  be 
colle<-ted. 

2  R.    S.    644,   S  S8. 

f  »810.   Coroner'M  feen. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  i)erforming  any  duty  of  a  sheriff,  in  an  a<'tion  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
ci uali  tied,  the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  c<»ntining  a  sheriff  in  a  house,  b.v  virtue  of  a  mandate, 
and  nmintaining  him  while  there,  two  dollars  for  each  day,  to 
bf  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  R,   S.   647,    I   3U    <2   K<liu.   C00>  :    L.   lUT.i,   ch.    S,',:{. 

f  3.111.    [AmM,    IMin.]      Stenoirrat»her*M   feew. 

Except  where  otherwise  agreed,  or  when  special  provisioH  is 
otherwise  made  by  .statute,  a  stenographer  is  entitled,  for  a  t-opy 
fully  written  out  from  his  stenographic  m)tes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proeeeil- 
ing  in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
fiimished,  upon  request,  to  a  party  or  his  attornt'y,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in  any 
other  court  or  courts,  ten  cents:  and  for  the  copy  of  the  testimony 
required  to  be  nnide  in  any  proceeding  for  the  recr)rds  of  the 
surrogate's  court  of  either  of  the  counties  of  New  York  or 
Kings,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  reeord  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

L.  1896,  cb.  946. 
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I  aai2.  rAin*fi.  1881,  isoo,  tsoo,  ifioa,  1004,  if>o&,  1906, 

lllOOf    l&i;i.]       <;«>nip<'iiNit<lon    of    deiinty    shcrilla    and    con- 
wtablea  attending:  courtm. 

A  oonstnblf*  or  n  dopnty  sheriff  is  onHtled.  for  attending  a 
sitting  of  ti  cuurt  of  record,  pursiumt  to  n  uotice  from  the  sherifiP, 
to  a  fee  for  each  day's  actual  attendance,  in  any  county  in  the 
state,  to  be  lixed  by  tht*  board  of  HUi>ervisurs  thereof,  and  mileaif«» 
as  allowed  by  law  to  trial  jurors  in  courts  of  record.  Such  fees 
must  be  paid  by  the  county  treasurer,  upon  the  production  of  the 
certificate  of  the  cU'rk,  statinj:  the  number  of  days  that  the  con- 
stable or  deputy  sheriff  attended.  If  a  constable  or  deputy  sheriff 
attending:  a  sittinjr  of  a  court  of  record  pursuant  to  a  notice  from 
the  sheriff  is  unable  to  reach  his  home  upon  the  day  he  is  excused 
from  attendance,  he  shall  be  entitled  to  compensation  for  an  addi- 
tional day,  and  the  clerk  shall  certify  accordin>fly  upon  satisfac- 
tory proof  of  such  fact  by  allhlavii.  But  the  provisions  of  this  , 
section  shall  not  be  ai)plicable  to  tlu»  counties  of  Kiuj^s,  New  York  | 
and  Erie.  All  other  nets  or  sections  of  acts  conflictins  herewith  | 
are  hereby  repealed. 

2  R.    S.    G47.    I   40    (2  Edna.   GOfl^  ;    L.  fsftO,  ph.  427;  L.    1SR4,    rh.    371; 

L.    isnr;,    Hi.    420 :    L.    ISOO.   eh.   525:    L.  1003,  ch.  487;  L.    1904.    ch.    162; 

L.    1905.    oil.    :t04;    L,    lOUO.    ch.    117;    L.  1900,  ch.  174;  L.    1018,   ch.    257. 
In  effect  Sept.   1,  1913. 

1  S81ft.  F^cfl  of  trial  Jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court 
of  record,  is  entitled,  i».\cei)t  as  otherwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  parti<*ular  county,  to  the 
following  fees:  Iwenty-tive  cents  for  each  cause  in  whieh  he  is 
empanelled,  to  be  paid  by  the  party  noticing:  the  cause  fm*  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

2  R.    S.   G43,   §  37    (2  Edin.   002). 

fi  »:n4.  [AmM,  1H07,  18:KS,  IHftO,  1000.  1003,  1004,  tOOG, 
10O7,  10i:{. J  Niii>erviHoi*M  luay  make  allo^vance  to  Kmnd 
nn«l  trial  Jiirora. 

In  the  counties  within  the  city  of  New  York  the  Ivoard  of  alder- 
men, and  in  any  other  county  the  board  of  su|)ervi.sors,  may  di- 
rect that  a  sum,  not  exceeding;  three  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  <»tiier  statutory  pro- 
vision, bt-  allowed  to  each  jjrand  juror,  and  each  trial  juror  for 
each  day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or 
criminal  jurisdiciion,  held  within  their  county.  If  a  different  rate 
is  not  <itherwise  established  as  hert'in  provided,  each  juror  is  en- 
titled to  five  cents  for  each  mile  necessarily  traveled  by  him  in 
jfoiuK  to  and  returning  from  the  term:  but  su<*h  board  of  aldermen 
or  board  of  supervisors  may  establish  a  lower  rate.  A  juror  is 
entitled  to  mileage  for  a<'tual  travi'I  once  in  each  calendar  week 
dnriiij:  the  term,  exci'pt  that  in  the  counties  of  Queens,  Uocklanti 
and  Oranj^e.  grand  and  trial  jurors  may  be  jiaid  four  cents  a  mile 
for  ea<*h  mile  necessarily  traveled  in  going  to  and  returning  for 
each  day  of  actual  travel  during  the  term  in  lieu  of  any  otljer 
mileage.  The  sum  so  establislnul  or  allowed  must  be  ptiid  by  the 
county  treasurer  upon  the  certificate  of  the  <'lerk  of  the  court, 
stating  the  number  of  days  that  the  juvor  actually  attended,  and 
the  number  of  miles  traveled  by  him  in  order  to  attend.  If  a 
juror  in  attendaiuo  at  a  term  of  a  court  of  record  canui>t  reach 
ills  liom«  upon  the  day  he  is  excused  from  attendance,  he  shall 
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be  entitle!  to  coiupensation  for  an  additional  day,  and  the  clerk 
shall  certify  ftecordinKly  upon  satisfactory  proof  of  such  fact  by 
atti'Juvit.  The  auioiiut  so  paid  must  be  raised  in  the  same  man- 
ner as  other  county  charges  are  raised. 

2  R.  S.  643.  S  37.  am'd.  L.  1866,  ph.  307  (6  Edm.  716),  am'd,  L.  1897, 

ch.  23;  L.  1898.  ch.  :{93 ;  U  1899.  th.  439;  L.  1909,  ch.  586;  L.  1906, 

ch.  247;  L.  1904.  ch.  161;  L.  1907,  ch.  77;  L.  1906,  ch.  334;  L.  1907, 
ch.  148;  L.  1913,  ch.  257.   In  eflfwt  St'pt.  1.  1913. 

i  8S1S.  Id.;   extra  pay   upon   protracted   trlala. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  ciril 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  ord«»r  entered  in 
the  minutes,  may  fix  and  allow,  to  each  juror,  such  an  extra  <'oni- 
pensation  as  it  deems  reasonable,  for  his  serTices  thereupon:  the 
amount  of  which  compensation,  together  with  the  e.xpenses. 
actually  and  neceK.sariiy  incurred,  for  food  for  the  jurors  during 
the  trial,  is  a  county  charge. 
L.    1H75,  ch.   3.'i5,  aniM. 

1  331(1.  Jnror'N  fees  In  speoial  proceedtniTii* 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  proijerty,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

2  R.   S.   643,   iMirt  of   I  37. 

I  3317.    (Am'd,  19<K^  1014.]      FeeM  of  prlntem. 

Except  as  otherwise  specially  pn*scribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  sununons,  notice,  order, 
citation  or  other  advertisemeut,  requiretl  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  wholly  or  partially  <'ities  of  the  first 
clu.HS,  except  in  the  city  of  New  \ork,  the  proprietor  of  a  news- 
paper is  entitled  for  publishing  such  notices,  matters  and  adver- 
tisements aforesaid,  other  than  the  session  laws,  for  each  folio, 
to  one  dollar  f«)r  the  first  insertion,  and  sev»»nty-five  cents  for 
each  subsequent  insertion.  And  in  the  city  of  New  York  to 
twelve  cents  per  legate  line  of  thirty  ems  for  ea<"h  in.serticm.  If 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  print^nl  in  type  other  than  agate,  the  pro- 
prietor of  a  newspai)er  shall  be  entitlcil  to  the  number  of  lines 
such  notices,  matters  and  uilv»Ttisements  w«>uld  oecu])y  s*'l  in 
agate  thirty  ems  to  the  line.  The  compensation  for  publishing 
the  session  laws  must  be  lixe«l  by  tlii»  board  <if  supervisors  at 
not    more    than    fifty    cents    for    each    folio. 

L.  1859,  ch.  252  (4  Kdiii.  700);  L.  1S69.  ch.  831  (7  faklm.  482);  L. 
1874,  ch.  410  (9  Edm.  90S),  am'd  by  U  1900,  eh.  4U7,  ami  U  1914.  tb.  ISo, 
iu  effect  Sept.  1,  1914. 

i  3318.  WitneNjies'  fees  generally. 

A  witness  in  an  a<'ti(nj  or  a  special  proooeding,  attending  be- 
fore a  court  of  lecord,  or  a  judge  thereof,  is  entitled,  except 
where  another  fee  is  specially  prescribed  by  law,  to  fifty  ceutH 
for  each  day's  attendance;  and  if  he  resides  more  than  three 
miles  from  the  place  of  atteudanee,  to  eight  cents  for  each  mile, 
going  to  the  place  of  attendance. 

U  1840,  eh.  386,   I  8   (4  Edm.   689). 
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f  }t310.   Id.;  on  depoMlf Ion  to  li«  tini-d  In  •tipther  IVtate. 

A  witiirss,  atttMidhiff  before  a  commiHsioner  or  an  officer,  au- 
thorized to  take  his  depoHitioii  to  be  nsed  without  the  State,  in  a 
ease  utlier  than  one  speeitied  iu  section  3<i27  of  thU  act,  is  en- 
titled to  two  dollars  for  each  day's  actual  attendance  and  to 
cijcht  Cents  for  each  mile,  going  to  the  place  of  attendance. 

2  R.   S.  398,  I  31.  am'cl;   L.   1867,  ch.  68,   S  2   (7  Edm.  S3). 

I  3320.    [Aiu'd,    18»2^    198»»   100K»   1004,   1909.]      Recef^ef'a 
eoiui|iiaii»ionM|  eoiii  of   bondnf  truaiteeai'  oomiulwaioim, 

A  receiver,  except  as  othenviae  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  uecensury  expetises,  to  such  com- 
missions, not  exceeding*  live  per  centum  upon  the  siiins  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  Judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receirer,  so  computed,  shall 
not  amount  to  one  hundred  dollars,  said  court  or  judge  may,  in 
its  or  his  discretion,  allow  said  receiver  such  a  sUm,  not  ex<*eed- 
ing  one  hundred  doUars)  for  hia  commisaioiis  aa  shall  b«  com- 
mensurate  >yith  the  services  rendered  by  said  receiver.  Any 
receiver^  assignee,  guardian,  trustee,  committee,  executor,  admin- 
istrator or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  property  law  or  under  section  twenty  of  the 
)H.M*Konal  projwrty  law  re(|uired  by  law  to  give  a  bond  as  aiich 
may  include  as  a  part  of  his  necessary  expenses,  such  reasouaUlc 
.  sum,  not  exceeding  one  per  centum  per  anuum  upon  the  amount 

j  of   such   bond   paid   his  surety   thereon,   as   such   court  or  judge 

L  allows.     A  trustee  of  an  express  trtist  is  entitled,   and   two  or 

more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned  be- 
tween or  among  them  according  to  the  services  tendered  by 
th<»m  resi)ectively,  as  compensation  for  services  as  ftuch,  over 
and  alMjve  expenses,  to  commissions  as  follows:  I'^op  recolving 
and  i)aying  out  all  sunis  of  principal  not  exceeding  one  thousand 
(b)narK.  at  the  rate  of  five  per  centum.  For  receiving  rthd  pay- 
ing out  any  additional  sums  of  principal  not  exceoditig  ten  tfitni- 
Mand  dollars,  at  the  rate  of  two  and  one-half  ;>er  centum.  For 
receiving  and  paying  out  all  stmis  of  principal  above  eleren 
thousand  dollars,  at  the  rate  of  one  per  centum.  And  ft>r  re- 
ceiving and  paying  out  Income  in  each  year,  at  the  like  rate!*. 
In  all  cases  a  just  and  reasonable  allowance  must  be  made*  for 
the  necessary  expensc^<  actually  paid  by  such  trustee  or  tru:<teos. 
If  the  value  of  the  principal  of  the  trust  estate  or  fntul  equals 
or  exceeds  one  luimlre<l  thcnisaiid  dollars,  each  such  trustee  Ih  en- 
titled to  the  full  conimissi«)n  on  principal,  and  on  hicome  for  each 
year,  to  which  a  soh*  trustee  is  entitled,  unless  the  trustees  are 
more  than  three,  in  which  case  three  full  commissions  at  the 
rates  aforesaid  must  be  api>ortloned  between  or  among  tbem 
accordinjf  to  the  services  rendered  by  them  respeetively.  ff  the 
inslrumeiit  creating  the  trust  provides  specific  compensation  for 
the  services  of  the  IruslcH*  itv  lruste««s.  no  other  compensation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trUKteeg  shall, 
before  receiving  any  connx'iisation  for  such  services,  by  a  writ- 
ten instrument  duly  at-knowledged,  renounce  such  specific  cou- 
peusuti*).!. 

r..    1892.   ch.   400;    U    ISWO,   ch.   94;    L.    1902,   eh.   404;    L.    1904.   ch.    TM. 
am'd  by  L.   1909,  c-h.  65,   |  3.     SL>e  note  87  of  notes  of  Bodrd  of   Bti^tiitorj 

ConsoUdatlun  at  end  uf  code. 
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1  3881.  Fe««    off    ennnt-jr    trenaarpr    ancl    ehambcrlalu    of 
Xe^v  York. 

A  county  troaeuror,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fep«: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum  upon  the  sum  so  received. 

For  pnytni;  out  the  same,  one-half  of  one  per  centnm,  upon  the 
sum  HO  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
hnlf  of  one  per  centum  upon  the  sum  investetl,  not  (»Xco«»<ling  tw-* 
hundred  dollars,  and  one  quarter  of  one  per  centum  upon  the 
excess,   over   two   hundred   dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  Interest  so  received  and  paid. 

2  R.  S.  089.   t  80  (2  VJim.  601),  and  L.   1849.  ch.  .157   (4  Edm.   59T). 

S  3322.  [Am*d,  1004,  ItHO.]     Fc^es  of  a  Jnii<lce  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  tlie  services  specitied  in 
this  secfiou,  to  the  following  fees: 

I.  In  an  action  brought  before  a  justice  of  the  peace: 

For   a    summons,    twenty-five    cents. 

For   an   order  of   arrest,   twenty-five   cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in, an  action  for  a  chattel,  twenty-five  cent.s. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

F(U*  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

F(U'  drawing  an  aflklavit,  application,  or  notice,  retjuinnl  by 
statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,   Iwenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  fifty  cents. 

For  an  onlcr  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,   fifty  cents. 

For  hearing  an  anplicjitiiui  to  discharge  n  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  phiintiff's   security   thereupon,   fifty   <'ents.  [ 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
iil)ou    his   own    motion,    twenty-five   cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  t^'cnty-five  cents. 

For  hearing  the  plaintilTs  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fart,  where  the  defendant  appears, 
one  dollar  and  fifty  cents  for  each  day  act  dally  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-tive 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  refpiired  by  statute  to  b<*  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 
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For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dpllars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
whore  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually   spent,   two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace; 

Fur  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant, issur^d  from   another  county,  twenty-five  cents. 

For  serviccH  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
da.v  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  Avhere  a  fee  therefor  is  not  specially 
prescribed  by  law,   twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
J  witness,  twenty-five  cents. 

For  drawing,  signiug,  and  depositing  with  the  clerk,  a  minute 
g  or  record  of  conviction  of  such  juror  or  witness,  or  of  any  per- 

f  son  for  contempt  in  any  case  where  a  fee  therefor  is  not  specially 

prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  rec<>gnizance  or  other  written  security,  and  filing^  the  saiiie 
with  the  county  clerk,  or  other  otficer  with  whom  it  must  bo 
filed,  twenty-tive  cents. 

I'^or  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  emi)anelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  priK-eeilings  to  alter  or  lay  out  a  highway,  in  which  case 
he  is  entitled  to  two  dollars. 

l'\)r  h(»aring  the  matter,  concerning  which  a  jury  is  called. 
sevcnty-tive  cents  for  ^i\v\\  day  actually  spent. 

l'\ir  receiving  and  entering  the  verdict  of  the  jury,  and  tiie 
onbT,  if  any,  thereupon,  twenty-five  cents. 

l''(»r  any  service  for  which  a  fee  is  not  expre.«?aly  allowed  by 
this  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allovved  by  the  first  subdivision  of  this  nection, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking?  th(»  deposition  of  a  witness,  upon  an  order  made, 
or  comnussi(ui  issued,  by  a  c<Mirt  of  rec(U"d  of  the  state,  or  a 
court  in  an(»ther  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  theretOi  fifty 
cents. 
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For  takings  an  affidaTit  or  administering  an  oath,  ten  cents. 

2  R.  8.  204.  I  228  (2  Kdiu.  2721.  uoiM.  oikI  2  R.  8.  OHT,  f  2{»  (2  VAm. 
658),  am'd;  L.  1904,  ch.  282,  and  L.  1910,  cb.  324.     In  effect  Sept.  1,  1910. 

I  8823.    [Am*il,  1800.]     Conntable'ii  fee*. 

A  constable  is  entitled,  for  tlie  services  specified  in  tliis  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or,  in  a 
justice's  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  uikhi  the  sum  at  which  the  sott lenient  is 
'made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going-  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
the  place  where  it  is  returnable,  ten  cents;  but  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintifTs  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

P^or  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any      ,^ 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
(Subd.  am'd  by  L.  189<>.  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
preceeding  is  commenced,  twenty-five  cents. 
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Vor  KtTving  a  warrant,  in  any  caso  whero  a  fee  therefor  is  not 

Kp<*rial!y  iirt'scribcd  by  law.  fifty  cents. 

For  s'Tviiip  ail  «n*dor,  directing  the  speeia!  proeecdii»jr  to  be 
continiK'd  before  a  jiuit.ii*i*  otlier  than  the  one  before  whuni  it  is 
pi'ndiuK.  and  for  atteudiuf;  U'fore  the  latter,  with  or  without  a 
person  in  his  custody,  one  <lollar. 

For  arresting  and  couimittiiig  any  person,  pursuant  to  i>ro(^?»s, 
one   dollar. 

For  Hubpoenain^;  each  witness,  not  exceeding  four,  tW4?Dt>'-five 
ceuLs. 

For  each  mile  necessarily  travelled,  f^oing  and  retnrniuir,  to 
.serv({  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  f«es  upon  the  .servit-e 
or  execution  there(»f  is  specially  prescribed  by  statute,  ten  cei:ts. 
Where  two  or  more  mandates  are  served  or  executed  in  <»ne 
«|M»cial  proceeding:,  the  limitation  upon  the  amount  of  travel  fet»s 
specified  in  the  last  preceding  subdivision  applies. 

2  R,  S.  2V,n,  §  22S  (2  Kdra.  273),  iiniM ;  nlHO,  |  228,  R.  B. :  h.  IKCC.  rh. 
602,  f  ?  (C  VAm.  806  >;  L.  1860,  ch.  820,  f  1  (7  Bdm.  4»0) ;  L.  iST's 
ch.    »;i4,    i    1. 

1  *ltttf4.  I«].t  alllclavit  upon  claim  for  travel  feew, 

'  A  c<mstable,   who  charges  any  travelling  fees,  must   show   by 

atlidavit,   that  the  travel   was  necessary,  to  perform   the    .Hcrviee 
with    respe^'t   to   which   it    is   charged*    that   n«>   nnire   miles    are 
I  charged  for,  than  were  actually  and  in  good  faith  travelled   for 

I  that  purpose;  that  he  had,  at  the  time,  no  other  ottlcial  or  iirivatc 

f  business  upon  the  nmte  so  travelled:  and  that  the  travelling  fee:> 

are  charged  upon  one  mandate  only,  whic'h  must  be  attache<l  t<t 
or  described  in  the  atlidavit.  The  justice  taxing  the  fees  uni.st 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  us  stated  in  the  aflldavit. 

L.    IHGl),   ch.    820,    8   2    (7   Edm.    4bit). 

(  3325.  Jaattce*N   eonrt,   feen   upon   a   comntlanlon. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  Issued,  and  who 
introduces  !n  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners*  fees  for  taking  and  returning 
testimony,  one  dollar;  ea<h  subpoena  issued,  or  oath  adminip- 
tered,  by  the  commissioner,  six  cents;  expense  of  serving  e,a<-h 
subpoena,  twenty-tive  cents;  each  witness's  fees  for  each  diiy's 
attendance  before  the  commissioner,  twenty-five  cents;  ptwtage 
for  sending  and   returning  the  commission  and  papers  auuered 

thereto,  one  dollar. 

L.    1.S41.   rh.    i:w,    $  3   (4  E<lm.  54«). 

9  :t32<{.   Id.;    Jiiror«'    feen. 

Except  ns  otherwise  si>ecially  prescribed  by  law,  a  person,  noti* 
fied  to  attend  as  a  juror,  is  entitled  to  twenty-five  centm  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  h€»aring  of 
a  special  proceeding,  before  n  justice  of  the  peace;  and  to  ten 
cents  for  Mtt(«nding  to  serve,  where  he  is  not  sworn. 

2  U.   H.  2ori.   f   22K   (2   K*lm.  27;j);   U    1^0<5.   cU.  C»2,   8  0   (0  Edm.   806). 

8  332T.   111.:    wIfneMMeii'    feen. 

A  witness  is  entitled  ♦«»  twcnf.  five  cents  for  each  da^'s  actual 
attendance,    before    a    justiic    of    the   peace,    in    an    action    or    a 
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special  proceeding,  or  boforo  a  commissioner  Appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  nsed  in  a  court,  not  Of  record,  of  another  State, 
or  a  territory  of  the  United  States. 
Part  of  i  328,  B.  S.,  and  i  10  of  act  of  18€I6. 

S  3990.  Id. I   #••«   to  be   |i|i|dl    bef*»c    nevTifteii    rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  pence,  is  not  obliged  to  render  any  service  speol- 
tiod  in  this  title,  without  the  previous  poywent  or  ti^nder  of  bia 
fee  therefor. 

2  R.  S,  650,  part  of  |  6   (2  Edm.  070). 

i  :i320.  ia.$  hy  JvUom  fer»  to  be  jM&ldt 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay^  the  fees  allowed 
thereft»r  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

S  33ao.    Certain    spcelal    provlnionn    excepted    from    this 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  ease, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

1  3331.  Provlnlon  as  to  ebunsre  In  teen.  A 

Where  an  officer  has,  when  this  title  takes  effect,  commenced  m 

the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the  ■ 

statutes  heretofore  in  force,  he  Is  entitled  to  the  fee  so  allowed,  ^ 

for  the  completion  of  that  service,  and  he  Is  not  entitled  to  tlio 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

I  333  J  a.    [Addedy  lOOO.]     Prencntatlon  of  claimM  by  Jnrora 
and  dlmioiiltlon   of  nnoialnied  feeii. 

All  jurors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  j'ear  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  bo  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jiirors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  thii*  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Addod  by  L.   1909,   oh.   05.     D«»riyfttlon  —  L.   1809,  ch.   150,   $|   1-3.     Sec 
note  21  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  3332.  Til  In  title  applies  to  olvll  eanen  only. 

Kxoept  as  otherwise  expressly  prescribed  therein,  this  title 
<loeM  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court,  or  before  an  officer. 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning  the  Con 
struction,  Effect,  and  Application  of  this  Act. 

TITLE   I.—  General  Deflnltloai,  and  Bales  of  Constractloa. 

TITLE  It.—  ProTiiiOM  Be^alatlav  the  Effect  aad  Appllcatloa  of  thli  Aol. 

TITLE  L 
Qeneral  definitione,  and  rules  of  construction. 

■ec.  8388.  Definition  of  "  action  ". 
8834.  Id.;  "  Bi)ecial  proceeding". 
-  8885.  DiyUioD  of  actions  into  civil  and  criminal. 
3836.  Definition  of   "  criminal  action  ". 

3337.  Id.;   "  clvU   action  ". 

3338.  Parties  to  a  civil  action. 

3339.  Onlj  one  form  of  cIyU  action. 

3340.  Rule  of  constniotion  as  to  publication,  etc..  In  certain  cases. 
8841.  Id.;  as  to  certain  special  proyislons  relating  to  New-York  city. 

8342.  Id.;  as  to  county  court. 

8343.  Miscellaneous  general  definitions  and  rules  of  constructloQ. 

9  8883.  Deflnltlon  of  **  action  >>• 

The  word  **  action  ",  as  U8e<l  in  the  New  Uevittion  of  the  Stal 
utes,  when  applied  to  judicial  proceedings,  signifies  an  ordinary 
prosecution,   in  a  court   of  justice,   by  n  party  n;;:iinKt  another 
party,  for  the  enforcemt^nt  or  protection  of  a  right,  the  redrejs 
or  ptevention  of  a  wrong,  or  the  punishment  of  a  public  offence* 

Go.  Proc.,  {  2. 

f  8884.  Id.|  **  apeeUil  proceeding  »». 

Every  other  prosecution  by  a  party,  for  either  of  the  pttrposet 
specified  in  the  last  section,  is  a  special  proceeding. 

Id.,  1  8. 

{  8836.  Dlvlnlon  of  actions  into  civil  and  criminal. 

Actions  are  of  two  kinds ^ 

1.  Civil. 

2.  Criminal. 

Id.,  f  4. 

fi   333G.     Dcflntlon   of  **  criminal    action  ". 

A  criuunal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  per«^on  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id.,   ft  5. 

f  8837.  Id.  I  '<  civil  action". 

Every  other  action  is  a  civil  action. 
Id..  1  6. 

f  883A.  Parties  to  a  civil  action. 

The  party  prosecuting  a  civil  action  is  styled  the  plainti^;  tiN 
adverse  party  is  styled  t!je  dcfen<lant. 
Id.,  1  70. 
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S  3839.  Only  one  form  of  civil  notion. 

There  is  only  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  actions 
and  suits,  haye  been  abolished. 

Ck>.  Proc.,  1 99. 


I  3340.  Rule  of  eonatrnotlon  na  to  publication,  etc.,  in 
eertnin  cnaea. 

Each  provision  of  this  act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  ^nthor- 
izing  or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  pubUcatiou  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre* 
pealed  after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo* 
cality,  or  in  a  particular  case. 


I  3341.  Id.  I  na  to  certain  special  proviaiona  relatinor  to 
If eTr*Yovlc  city. 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New- York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


S  3342.  Id.  I  aa  to  connty  court. 

Each  provision  of  this  act  conferring  power  upon,  or  authoriz- 
ing a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap- 
pointment made  as  prescribed  by  law. 


9  3343.  (Am'd,  1909.1  Miacellaaeona  ipeneral  deflnitfoni* 
and  rulea  of  eonatmctlon. 

In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
thereof' 

1.  rSwbdiv.  1  repealed  .Tan.  1,  1896;  L.  1895,  ch.  94G.2 

2.  The  word  **  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  p(»rson,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 

specified* 
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3.  The  word,  "  judge  **,  Includes  a  JnstJce,  sarrdgAte,  recorder, 
justice  of  the  peace,  or  other  judicial  o^cer,  authorized  or  re- 
quired to  act,  or  prohibited  from  actiug,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  prorlsion  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  doue,  iu  or  by  the  authoritj  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

23.  The  word,  *'  report  *',  when  used  in  coanection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  **  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  iaaue, 
before  the  court,  without  a  jury. 

«,  7,  8.   [Kei>ealed,  1892,  ch.  677.] 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  aasault* 
battery,  false  imprisonment,  or  other  actionable  injuo'  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  H  1910.  8ubd.  1.) 

10.  An  **  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessen€»d,  other  than  a  personal  injury,  or  the 

\     breach  of  a  contract. 

11.  The  word,  "  affidavit  **,  includes  a  verifietl  pleaditig  la  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
*'  annulled  '*,  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  Ik  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  Judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action  "  is  an  action  brought  as 
prescribed  in  article  first  of  title  foiirth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  mcmey. 

1.5.   [Repealed,  1892,  ch.  (177.] 

10.  A  '*  distinct  parcel  "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.   fKepealed,  181)2,  ch.  077.] 

15.  A  "domestic  corpora t icm  "  is  a  corporation  created  by  or 
under  the  laws  of  the  State:  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  **  foreign 
corporation  ". 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectively 
equivalent  to  the  termi>.  "  petit  juror  ",  and  "  petit  jury  ",  as  used 
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in  the  constitntion  and  laws  of  the  State.  The  word,  "  notify  ", 
as  used,  with  respect  to  procuring  the  attendance  of  a  juror,  is 
equiTalent  to  the  word,  **  summon  *\  as  used  in  the  like  con- 
nection, In  the  same  conttitntlon  and  laws. 

20.  The  word,  "action",  refers  to  a  civil  action;  the  word' 
"judgment",  to  a  judgment  in  such  an  action;  the  term,  **  special 
proceeding  '*,  to  a  civil  special  proceeding;  the  word,  "  order  *\  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
"  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.   [Repealed,  1892,  ch.  677.] 

r..  1876.  ch.  449.  |  2;  Co.  Pror.,  S  4M;  M..  |  402:  Id..  |  403;  Id.,  |4C4r 
U  187.-..  ch.  27:  2  It.  H.  (mO.  s  4  {'2  I«>Jin.  «Gi»).  AitiM.  L.  1909,  cU.  65, 
i  8.  See  note  88  of  notes  of  Board  of  Stetatory  CuuMolldatloo  at  end  of 
coda. 
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TITIjE  u. 
Proviaions  regulating  the  effect  and  application  of  thia  ack 

Sec.  3844.  Short   title  of  this  act., 

A345.  Rule  of  strict  construction  not  applicable  thereto. 

H346.  ruuishinent  of  crlinea  uud  miiKlem«*uDots  creutetl  thereby. 

3347.  Ai)pllcatioD  of  certain  portions  thereof    regulated  auil  qualified. 

3348.  Id.;  wbut  deemed  comuieocement  of  action,  etc. 
3340.  Id.;   when  pruceedlngs  to  be  under  former  statutes. 

330U.  Ki/ect  of  tills  act  upon  trial  Jurois  and  Juries,  in  criminal  causes. 

3351.  Id.;  upon  grand  Jurors  and  Juries. 

3352.  Id.;   uiK)n  proceedings  taken,   or  rights  accrued,  etc..  tiuder  former 

statutes. 

3353.  Id.;    uixm   former  appointment  of   terms. 

3354.  Id.;   ui>ou  otiicers  and  offices. 

3355.  When  this  act  deemed  to  have  been  passed,  etc 

3356.  When  this  act  takes  effect. 

§  3344.  Sbort  title  off  tbls  «et. 

This  act  constitutes  a  portion  of  the  New  Reylsion  of  the  Stnt- 
utes.  It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
"  The  Code  of  Civil  Procedure  ". 

L.    187C,    ch.   449,    «  1. 

§  3345.  Rule  of  strict  conatrnetloii  not  applicable  tlieret^K 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Proc.,  i  467. 

I  3340.  PimlBltnieiit  of  crimen  and  mlisdemeanom  created 
thereby* 

Where  it  is  proscribed,  in  a  provision  of  this  act,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemoanor,  he  shall  be  punished  therefor  in  the 
manner  an<l  to  the  extent,  preHcribed  by  the  statutes  remaining 
uiavi)ealiMl  jiftcr  the  provision  in  question  takes  effect,  for  the 
piinishincnt  of  the  crime  so  specified;  or  for  the  punishment  of  a 
niisdemennor,  the  puni.shment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

S  3347.  TAniM.  IRnR,  IfNm.l  Appllcntfon  off  certain  por- 
tions  thereof   reHTulated   a««l   qualified. 

'I  lie  np|)lieation  and  effect  of  certain  portions  of  this  act  are 
deelared  and  regulated  as  follows:  except  that,  where  a  par- 
ticular pn»vision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates 
the  4>iurts,  iMH'sons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  (l<'emed  excluded  from  the  application  and  effect,  pre- 
s<ribed  in  the  subdivision. 

1.  [Anrd,  IJKMK)  In  chapter  second,  the  prisoners  referred  to 
are  civil  i)risoners  only,  except  that  article  third  of  title  second 
thereof,   applies   to  jjII   prisoners,    civil   or  criminal. 

2.  In  chapter  thinl,  .sections  .m^.  .'^04,  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause:  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,   and  as  specified   in   the  next  two  sections. 
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3.  (Am'd,  ifna.l  In  chapter  fifth,  sections  fuur  hundred  and 
forty-six,  four  hundred  and  fortj'-uiue,  four  hundred  and  tilty, 
four  hundred  aud  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  fifty-eipht  to  four  hundred  and  sixty -eight,  both 
inclusive,  and  in  chapter  sixth,  4>*ection  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced,  in  any  court  of  the  state. 

4.  [Aiii'd,  3H06,  i»ia.l  The  remainder  of  chapters  fifth  and 
sixth,  apply  olily  to  an  action  commenced  in  a  court  of  record. 

5.  [Ain*d,  1900.I  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  secojid 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  dale. 

(•).  [Am*d,  1882.1  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877^  in  an 
action  or  special  proceeding  in  one  of  the  courts  spec-ified  in 
Hubdivision  fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727.  both  inclusive,  and  817  to  810,  both  inclusive,  apply 
to  all  courts  of  record:  sections  728,  72t),  7:^0,  7V.\  787,  7ft8,  810 
to  81(5,  both  inclusive,  and  820,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  ofllcer  or  body;  and  sections 
723,  7G4,  7(J5,  ^85.  780,  700,  and  §25,  to  all  courts, 

7.  [Am*d,  ifM>9.i  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  SeptemlKT,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  aud  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May.  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  be<*omes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  jnn)r, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remainmg  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  c)nc 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  taken 
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on  or  after  the  firyt  day  of  September,  1877.  But  where  an 
actiou  has  been  commenced  in  either'  of  thoHe  courts,  bcfoie 
that  date,  a  judgment  by  default  must  be  taken  therein,  aa  prc- 
Bcribed  by  the  statutes  in  force  on  the  thirty -first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  un- 
repealed after  the  first  day  of  September,  1877,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record,  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  deliveretl  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  XAiii'd,  is»3,  as>oo.]  So  much  of  c]ia|)tcr8  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nmctcenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taivcn  in  an  action  or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 

K  tion  or  a  snecial  proceeding  commenced  on  or  after  the  first  day 

of  September,  1880.  And  all  appeals  taken  from  any  order,  sen- 
tence,  decree  or  determination  of  a   surrogate's  court  made  or 

^  entered  in  such  court  on  or  after  the  first  day  of  September, 

1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  tlie  first  day  of  September,  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  In  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  bearing  and  decision 
thereof,  in  force  In  this  State  on  the  thirtieth  day  of  April, 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  broufjht  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  16T0  to  1085,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  remlored,  and  section  1074  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  18(>2,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any 
person  to  prosecute  tlu^  bond  in  the  name  of  the  people,  has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  22r).'{  to  220J5,  both  inclusive,  apply  also 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  issued  thereupon;  sections  2.^20  to  2844,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  superseaed  by  the  title  containing  them,  whether  a  com- 
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mittee  has  or  has  not  been  Hppoiiitwl;  section  2537  applien 
also  to  every  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  188();  section  2756,  except  the 
':vord8  **  upon  the  hearing  before  the  surrogate "  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and,  Hcctioiis  2TJH  to  2S01, 
both  inchisive,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  beeu 
duly  made,  before  that  date,  in  a  surrogatc*s  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  th-  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  188(). 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  [Added,  1H04.1  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

Amcl,  U  IbOa,  cU.  42;  U  1S94,  ch.  725;  L.  1895,  ch.  046;  L.  1909, 
cU.  65.  I  3;  h.  lOi:?,  ch.  483.  In  effect  Sept.  1,  lUlS.  Sec  notes  8ft,  {«), 
91,  92  of  notns  ot  board  of  8ta tutor j  OoneoUdatloii  at  end  of  eode. 

i  8848.  Id.;  Trhat  Aeemeil  commeacement  of  actlov*  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  ap  action  or  si>ecial  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  In  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  n  summons  as  prescrilied 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made:  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  necn  commenced  within  the  meaning  of  tliat  section. 

I  88411*  I4.f  YTlaon  prooe^^t^flpa  to  be  under  former 
•tstntew. 

WTiere  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  nroceedings 
therein,  until  the  provision  in  ouestion  becomes  applicablOf  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
forofi  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribe4  ip  subdivision  seventh  of  the  last  section  but  one. 

I  ».350.  Bffect  of  tblii  net,  iii>on  trial  Jnrorn  and  JnrleM, 
in    criminal    cnnses. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 

St  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
tnt  ^ny  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talc«u»en 
or  additional  jurors,  procured  as  prescrilwd  therein:  and  tlu-  same 
must  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1S77,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  n-iminal  eau.se.  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jurors 
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must  be  summoned  in  a  criminal  cause,  remain  uuuffvoted  bj  this 
act,  and  are  applicable  to  the  proceedings  taken  us  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specified. 

%  3351.  Id.)  upon  grand  Jarors  and  Juries. 

This  act  does  not  affect  any  provision  of  the  statutes,  remaining 
unrepealed*  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  jurieH;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chopter  tenth  of  this  act;  and  sections  1073  to  1077  of  this 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
m  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empam.>lling  of  potit  jurors,  the  imposition 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

See  2  R.   S.   483.  4S4,    f{   16-21   (2  Edm.  60B.   600);   2   R.   8.  722.   (  13   <2 

Edm.  745). 

^  S  3362.  Id.)  upon  proceedings  taken,  or  rlshtfi  accrued, 

etc.,  under  former  statutes. 

J  Nothing  contained  in  any  provision  of  this  act,  other  than  in 

^  chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 

ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  the  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carry mg  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  ri^ht, 
defeiice,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
•  provision  takes  effect,  are  deemed  to  remain  in  force,  notwith- 
standing the  repeal  thereof. 

f  3363.  Id.)  upon  former  appointment  of  terms. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  design 
nation  of  one  or  more  judges  to  hold  a  term,  made  purguant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, ns  prescribed  in  this  act. 

f  3864.  Id.;  upon  officers  and  offices. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  in  the  statutes  in  force  on  the  day  before  Uie 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
Rcription:  nor  does  it  affect  any  provisions  of  those  statutes,  relmt- 
ing  to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
compensation  of  an  officer  or  empU^yee.  so  designated  or  referred 
to,  who  is  in  office  or  employed  on  that  day;  except  that  where 
the  tenure  of  his  oflSce  or  empW'vnunt  is  not  prescribed  in  thla  acft, 
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he  mny  bo  removed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  bj'  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  remoTed,  or  bis  office  or  place  becom(s{  other- 
wise vacantj  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
chnrpe  of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  therein. 

f  8365.  [Am*d,  1882.]    IVlien  tbla  act  deemea  to  hare  been 

paaaed,  eto. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
risiona  of  this  net  with  respect  to  each  other,  they  ar  u  i  ...i-  lo 
huTc  been  enacted  simultaneously.  For'  the  purposi*  of  determia- 
inff  the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  nets  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
net.  both  liichisive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  passed  after  the  last-meutioned  date  are  to  have  tlie 
same  effect  as  if  they  \Vere  passed  after  this  act. 

I  3356.  IVhen  this  act  takes  effect. 

Subject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
ijurth,  and  article  first  »f  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  \H)th  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
Xhe  &^^  day  of  Se.Ptember,  1S80;  aud  this  chapter  immediately. 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

TITLE  I.  ~  Proreedln^ii  for  tb«  Coii4«iiittMi«a  ^f  R»al  Pra^rty. 
TITLE  II.  -  Proceed  I  Off  R  for  t>e  Rjile  of  CorporfU  Bo«l  Prop#rtj. 

TITLE  I. 

Proceedings  for  the  condemnation  of  real  property* 

Sec.  3357.  Title. 

3358.  Deflnltlone. 

3850.  Proceedings  to  be  takon  as  pvescrlbed  In  this  title. 

8300.  Petition;    what    to    coqUili. 

3361.  Notice  to  be  annexed  to  patitloo;  aerrice  of. 

3862.  Bervice  of  petition  and  notice. 

3868.  Appearance  of  Infant.  Idiot,   lunatic  or  habitual  dnoiktrd. 

3364.  Appearance. 

3365.  Anawer;   what  to  contain. 

3366.  Verification  of  pctitioo  or  auwtr. 
8367.  Trial  of  Issues. 

3368.  Certain  proviHluns  oppllcable. 

3869.  Judgment;   cuala   when   to  defendant;   counalasloneni. 
3871).  Duties  and  powers  of  conunisalonera. 

3371.  Cooflrmation  or  setting  aside  report;  deposit  whso  pajmeQC. 

3372.  Offer  to  purchase;  costs;  additional  allowance. 

\'8373.  Judgment,    bow    enforced;   delivery   possession   of   pre^ifei;    IftMS 
vrit  of  aaalstance  to  issue. 
8374.  Abandonment  and  discontinuaooe  of  proceddiag. 
.3376.  Appeal  fixim  final  orders;  stay. 
f  3376.  Appeal  from  Judgment  by   plaintiflT. 

^  3377.  When  general  term  may  direct  a  new  appraisal. 

3378.  (Jonfllcting  claimants. 

3379.  Party  in  possession  may  stay  on  giving  secaritj. 
8380.  Temporary  p<>88eB8ion  pending  proceedings. 

3381.  Notice  of  pendency  of  action  to  be  filed. 

3382.  Power  of  court   to   malte  necessary  orders. 
8383.  Repealing  clause;  limitations. 

3384.  When  act  talses  effect. 

I  8857.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  3358.    [Am'd,   1806.]    Deflnltlonii. 

The  term  *'  person,"  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
mannffcrs  or  trustees  in  charge  or  havinfa:  control  of  any  of  tbe 
charitable  or  other  institutions  of  the  stat  *,  the  term  "  real  prop- 
erty," any  rijrht,  interest  or  easement  therein  or  appurtenances 
thereto:  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  ensemont  in  tlie  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  he  termed  the  plaintiff:  and  ^he  person  against 
whom  the  proceed iup  is  brought,  the  defendant, 

li.  1800.  cli.  589.     In  effect  May  12,  1896. 

S  3368.  Proceecllnsrs  to  be  taken  a«  prescribed  In  tlals 
title. 

Whenever  anv  person  is  authorized  to  acquire  title  to  real  prop- 
erty, for  a  T>uMic  use  by  condemnation,  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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§  8300.  Petition  I  wbat  to  oontaln. 

The  nroeoedtng  shall  be  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facta: 

1.  [Am'd,  1880.]  His  name,  place  of  residence,  and  the  bnsi- 
DOSB  in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principiil 
oificers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  pur)x>sG  of  its  incorporation 
or  association;  if  a  political  division  of  the  state,  the  names  and 
places  of  r  :idence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  tlie  property  to  bo  condemnea,  and 
its  location,  by  nietos  and  hounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  roQuired  and  a  con- 
cise statement  of  the  facts  showing  the  nooosslty  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
eity;  if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  ho  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  haa 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  f or.its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  Is  *Jie  Intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  th(» 
proceeding. 

8.  A  demand  for  relief,*  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointtni  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

li.  1696,  <:b.  669.     Ip  effect  May  12.  1896. 

I  3361.  Notice  to  be  annexed  to  petition  $  aervloe  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  su- 
preme court,  held  in  the  judieinl  district  where  the, property  or 
some  portion  of  it  Is  situated,  nnd  a  copy  of  the  petition  and  notice 
must  be  served  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 
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S  S8«2.  Service  of  petition  amd  notice. 

Service  of  the  petition  and  notice  must  be  made  in*tho  same  man- 
ner as  the  serTlce  of  a  summons  in  an  action  in  the  supreme  court 
is  required  to  be  made,  and  ali  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  r«k 
siding  in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  argent  or  at- 
torney will  be  sufficient  service  upon  such  defendant,  in  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

S  3363.  Appearance  of  Infant,  Idiot,  Innatle  or  babltval 
drunkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
it  shall  be  the  duty  of  his  general  guardian,  committee  or  trust«*e, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests,  and  in  case  he  has  none,  or 
in  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  auo 
notice,  with  proof  of  servicf,  without  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 

|L  appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 

if  deemed  necessary  to  protect  his  rights,  the  court  may, require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  htem 

f  to  give  security  in  such  sum  and  with  such  sureties  as  the  court 

may  approve.  If  a  servi(?e  other  than  personal  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  appear  for  Mm  and  attend  to  his  interests  in  the  proceeding. 

I  3364.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
nctions  in  tlio  supreme  court,  shall  applv  to  the  proceeding  froir. 
and  after  the  pcrvico  of  the  petition,  and  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appearing  and 
upon  a  gun'dian  ad  litem  in  the  same  manner  and  with  the  saiu^ 
effect  as  the  service  of  pai>ers  in  an  action  in  the  supreme  court 
may  be  made. 

§  336G.  Antiwer;  fvliat  to  contain. 

Upon  i)n'st'ntation  of  the  petition  and  notice  with  proof  of  ser- 
vice then*<;f.  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allcgahou  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufiicient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

f  3366.  Verification   of   petition   or   ans^ver. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  majr 
oe  made,  shall  apply  to  the  veritication. 
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§3367.  Trial  off  ls«aeib« 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliyer 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  proTisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

13868.  Certain  proT'lslona  applleable* 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  this  title. 

i  3309.  [Am'd,    1806.3    Jndflrmenti    coats    -wken    to    defead« 
ant;  comn&lMslonerM. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  In  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing In  an  action  in  the  supreme  court,  including  the  allowances 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plain tifif,  or  if  no  answer  has  been  interposed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded, judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  ^x  the  time  and  place  for  the  first  meeting  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to'  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
tlian  one  set  of  commissioners  may  be  appointed. 

li.  1896,  ch.  680. 

I  3370.  [Am'd,  1898,  1013.]  Dntlea  and  powers  of  eont- 
nalsnionerrf. 

Tiie  commissioners  sluill  tako  and  sulmcribe  the  constitutional 
until  of  ottite.  Any  ,>!'  itH'in  may  i^>sue  subjioenas  and  adminisu  r 
onth.s  to  witnesMs;  a  majority  of  th<'m  may  adjourn  the  procetMiinj» 
before  them,  from  tiiiu*  to  tiiiit!  in  their  diwretioii.  WhiMievi 
they  meet,  except  by  uppoiutmcuL  of  the  court  or  pursuant  to 
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jnljoiirninont.  llio.v  shall  cjuiso  at  least  v'li^hi  days'  notice  (»f  such 
im»t»tiii|?  t«>  bo  Kivoii  to  the  (lofondants  who  have  appcartHl,  or 
their  apeiits  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  liy  them,  if  any,  to  writing,  and 
after  the  testimony  in  each  case  is  cliMcd,  they,  or  a  majority  of 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  <letermine  the  compensati<m  which  ou)?ht  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  i)roperty  appraised  by  them: 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  proijerty  is  to  be  taken,  or  the  construction  of  any 
propiised  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  commiMinners 
ou  fixing  the  amount  of  such  compeusation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  tlie  miuutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  necessary 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  iu  proceedings 
within  the  counties  of  New  York  and  Kings  such  commissioners 
shall  be  entitled  to  such  additiiaial  compensation  not  exi-eeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awardcid  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  yillag« 
or  any  board  thereof  under  this  title  such  comUiissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day.  as  may  be  awarded  by  the  court. 
Am'd  L.   18d8,  cU.   384;  L.   1913.   i-h.   232.     In  effect  Seiit.   1,   1913. 

S  8371.  Confirmation  or  netting  antde  rei^ortl  deposit 
\ivheii  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  iu  the  district 
where  the  property  or  some  part  of  it  is  situated^  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  luotioii, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  hi  the  proceedings  before  the  comiuia- 
sioners,  or  upon  the  ground  that  the  award  is  excessive  or  in- 
suflicient.  If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  sjiall  be  conducted  in  the  manner  prescrilH'd  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  tlie 
confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  If  the  i*eport  is  confirmed* 
the  c<mrt  shall  enter  a  final  order  in  the  proceeding,  directing  that 
ccuniH'usation  shall  be  ma<le  to  the  owners  of  the  property,  pur- 
suant to  the  determinati(m  of  tiie  ccmimissioners,  and  that  iip<in 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  i)nssession  of  the  property  condemned,  and  take 
and  h(dd  it  for  the  public  use  spccifiiH.!  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  directitm  of  tlie  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

S   :U172.    Offer   to   parcltawe;   ooMts;   additional    allo^atiee* 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legul 

disability   to  convey   title  to  real   property   the   plaintiff,   before 
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service  of  his  petition  auJ  notice,  may  niuke  ;i  wriitou  offtT  to 
purchase  the  property  at  a  specified  price,  which  must  within  ten 
(lays  thereafter  be  falcd  in  the  office  of  the  cU'rk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  Riven  in 
evidence  before  the  commissioAerB,  or  c'onsidered  by  thein.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  S4>rve  notice  in  writing  of  the  acceptance  of 
plaltitiff's  offer,  and  thereupon  the  plaintilT  may,  Upon  filing  the 
petition,  with  proof  of  the  makiuu  of  the  offer  ami  itt;  acceptance, 
enter  an  order  that  upon  payment  ot'  the  comi)eU8ation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
i&  the  petition,  and  tak^  and  hold  it  for  the  pulilic  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  comi)eusation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  tiie 
offer  with  interest  from  the  time  it  was  nmde,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  Hhall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plaintiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
low tnl,  of  course,  to  the  defendant  when  he  is  the  prevailioK  party 
in  an  action  in  the  supreme  court,  includinjc  ttie  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centum  upon  the  amount  awarded.  The  court  shall  also 
direct  In  the  final  order  what  sum  shall  bo  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiots 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  coMt^t,  expen^cA  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  saUie  shall 
be  paid*  If  a  trial  has  been  had,  and  all  the  issues  determined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowcMl 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  in  the  supreme  court. 

i  3ar8.  Ja4 vuentt  hoiv  enforced i  dellTer^  possession  of 
premises)  -when  writ  of  nsslsUince   to  iHMoe. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  jtidgment-roU  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compenKution  to  the  owners,  or  f<»r  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  jn<Ignient 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  tho 
recovery  of  UKmej'  in  the  supreme  court  may  be  enforce<l  under 
the  provisions  of  this  act.  When  payment  of  the  coniijcnsiition 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  onhT  has 
been  served  upon  the  owner,  he  shall,  riwn  denian<l  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  poss4'ssion 
is  not  delivered  when  4leniand(>d,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  reiinire  noti<'e 
to  be  given,  upon  proof  of  sn<'h  payment  and  of  service  ot  the 
copy  order,  and  of  the  demand  and  non-compliance  therewith,  for 
SO  oil 
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a  writ  of  aasistanee,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  delivery  of  possession  of 
real  property. 

f  8374.  [Ain*d»  1894.]  Abandonmeiit  and  dlMeontliiii*»ee 
of  proceeding. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days* 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c-urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  tiual  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  In 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  |>ermitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  such 
^  lands  or  any  part  th€»reof  shall  not  be  renewed  by  the  plaintiff 

without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

i^  L.   1894.   ch.   476. 

f  3876.  [Am'dy  1885.]    Appeal  froin  flmal  orders  |  stay-. 

Appeal  may  be  taken  to  the  appellate  division  of  th3  supreme 
court  from  the  final  order,  within  the  time  provided  for  ap^eal8 
from  onlers  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  8uch  apoeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  sacb 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  cnae 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  i)laintifi^  shall  not  be  stayed  upon  snch  an  appeal. 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  afFo<*t  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  (h'fendant  shall  not  be  heard  except  on  his  stipulatioQ 
not  to  disturb  such  possession. 

L.  1895.  ch.  04«. 

S  3376.  fAm'd,  1885.]    Appeal  from  Jndflrment  by  plalAtltf. 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act» 
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and  all  the  provtaioBs  of  said  chapter  relatioir  to  appeals  1 1 
jud^inentB  shall  apply  to  such  appeals;  and  on  the  hearing  of 
^ppeal  the  ni>i>ellatc  division  may  attirm,  reverse  or  niodiliy 
judgment,  and  in  cuse  of  reversal  may  grant  a  new  trial 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  If 
judgment  is  aliirnied,  cosis  shall  be  allowed  to  the  respondent, 
if  reversed  or  modihed,  no  costs  of  the  appeal  shall  be  alioi 
to  either  party. 

L.  1896.  ch.  040. 

i  8877«  When  general  tersi  mmy  direct  tt  nenr  appraiii 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  t 
jirect  a  now  appraisal  before  the  same  or  nei*"  commission 
in  its  discretion,  and  the  report  of  such  commissioner  shall 
final  and  conclusive  noon  all  parties  interested.  If  the  anio 
of  the  compensation  to  be  paid  is  increased  by  the  last  n»p 
the  difference  shall  be  a  Hen  upon  the  lan<l  appraised,  and  si 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposi 
as  the  court  shall  direct;  and  if  the  amount  is  diminished, 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  wh 
the  same  may  have  been  paid,  and  judgment  therefor  moy 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against 
parties  liable  to  pay  the  same. 

i  3878.  ConfllctlmflT  clalmanta. 

If  there  are  adverse  and  conflicting  claimants  to  the  moi 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  propc 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  co 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  sai 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  ' 
cretion,  order  a  reference  to  ascertain  the  facts  on  which  a 
datermination  and  direction  are  to  be  made* 

I  887».   [An'd,   1800.J    PttrtY  ta  poaa«aaion  may  afar 
VlT'lnflT   aeeavity. 

At  any  stage  of  the  proceeding  the  court  may  authorize 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemc 
to  continue  in  possession,  and  may  stay  all  actions  or  procc 
ings  against  him  on  accoant  thereof,  upon  giving  security, 
depositing  such  sum  of  money  as  the  court  may  direct  to 
heid  as  security  for  the  payment  of  the  compensation  wt 
may  be  finally  awarded  to  the  ovmer  therefor  and  the  costs 
the  proceedings,  and  in  every  such  case  the  owner  may  c 
duct  the  proceeding  to  a  conclusion,  if  the  plaintiff  delays 
neglects  to  prosecute  the  same.  When  the  final  award  to  i 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  ri 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the 'all 
ance  of  costs,  if  any,  and  the  amoant  thereof  not  exceed 
that  prescribed  by  statute,  shall  be  In  the  discretion  of 
court  in  any  action  or  proceeding  that  may  have  been  or  u 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  i 
wlrets  in  such  action  or  proceeding  so  stayed,  shall  have  b 
erected  for  more  than  three  years  prior  to  tke  commencen 
thereof. 
I»im«h.774   In  effect  8«|>t.l.l90a 
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I  8880.  Tentporarir  possesMlon  penftlnar  proeeedlmsa. 

When  an  answer  to  the  petition  has  been  interposed^  and  it 
«ppear8  to  the  aatisf action  of  the  court  that  the  public  interests 
"T'U  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  Imuiediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  uae  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  pnrpoee,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expeuRea  of  the  proceeding,  and  the  n^idue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  diamias6d»  or  n^^ 
award  should  be  made,  or  the  proceedings  ^ould  be  abandonee 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  ueceFsary,  shall  l)e  applied  to  the  payment 
,  of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  ao 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costi: 
and  expenses  awarded  to  the  defeadant,  judgment  shall  be  enterei'i 
against  the  plaintiff  for  the  deticiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

^  S  8881.  Notice  of  pendency  of  itotlon  to  be  lllecl. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
^  the  entry  of  the  final  order,  the  plaintiff  may  tile  in  the  clerk's 

^  office  of  •ach  county  where  any  part  of  the  property  is  situated- 

a  notice  of  the  pendency  of  the  proceeding,  stating  the  QAmes 
of  the  parties  and  the  object  of  tlie  proceeding*  and  containiuF 
A  brief  description  of  the  property  affected  thereby,  and  fron. 
the  time  of  filing,  Ruch  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  ic 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  aubse- 
quently  recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  Immedfately 
record  such  notice  when  filed  in  the  book  in  bis  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  ii)  the  direction 
appended  at  the  foot  of  the  notice,  and  suDscribed  by  the  plaintiff 
or  his  attorney. 

S  8382.  Power  of  court  to  nuilce  m^cemumry  ordor** 

In  proceedings  under  this  title,  where  the  mode  or  manner  oC 
:!onducting  all  or  any  of  the  proceedings  therein  ie  not  ^xpreaalj- 
provided  for  by  law,  the  court  before  whom  BUch  proceedings 
may  be  pending,  shall  have  the  power  to  make  All  DeceM«r> 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring 
authority  to  condemn  lands  for  public  dse,  And  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  such  court. 

014 
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§  3383.  Repeallnff  clancie;   IlniltatlonH. 

So  much  of  all  iicts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  procoediu;;s  for  the  condemnation  of  real  property 
for  a  public  use  U  repealed,  except  such  acts  auo  parts  of  act's 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  u  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  ccuidemnation  for  any 
public  use  for,  by,  on  behalf,  <m  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New-York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New-York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  such  corporation  or  city,  or  where  the 
title  to  the  real  proi>erty  so  to  be  acquired  vests  in  such  corpc^ra- 
tion  or  In  such  city;  and  all  proceedings  for  the  condemnatioi 
of  real  property  embraced  within  the  exceptions  enumerated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1800,  ch.   24T. 

§3384.  AVhen  act  taken  efTect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any  proceed- 
ing previously  commenced. 
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§§  3300-97         CORPORATE   REAL   PROPERTY.  c.23,t.2 

TITLE  II. 
Proceedings  for  the  sale  of  corporate  real  property. 

Soc.  3300.  Proceedings  by  corporations,  etc.,  to  be  pursuant  to  the  proTlsiona 
of  this  title. 
3391.  Petition  and  contents. 
3.392.  Hearing  of  application;   notice;   referee  to  take   proofs. 

3303.  Order;  when  application  for,  may  be  opposed. 

3304.  insolvent  corporation  or  aasociation;  notice  to  creaitom. 

3396.  Service  of  notices. 

3390.  I'uu-er  of  court  to  make  necessary  orders. 

3397.  Wbeu  act  takes  eflTect. 

5S  3ai>o-a:«)7.  f  Repealed  t)y  L.  1000,  clis.  2S  and  ^4.  Soe 
ron.solidnted  Laws,  tits.  General  Corporation  Law,  §§  70-70^ 
330,  Joint  Stock  Association  Law,  §  8.J 
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0.  M»  t.  8  MECHANICS'  LIENS.  89  339&-3419 

TITLE  nL 

[Added  by  Jm  1897,  eh.  419.    lo  efllaet  Bept.  1,  1897.] 

[None.— Ch.  419  providei  that  tbts  knd  following  title  shall  be  Inserted  In  ok.  II  el 
(he  code.  Evidently  error  for  dH.  33,  and  they  are  nere  Inaerted  aooordlng  to  MMtlon 
aumbers.} 

Proceedings  for  the  enforcement  pf  znechanics'  liens  on 

real  property. 

Bee.  8808.  Purpose  of  title ;  definitions. 

8BW.  Enforcement  of  a  meohanlc's  lien  on  real  property. 

84U0.  Enforcement  of  a  lien  under  contracts  for  a  public  improvement. 

SlOl.  Action  in  a  court  of  record ;  consolidation. 

8405.  Parties  to  action  In  a  court  of  record. 
SMB.  BqultlcH  of  lienors  to  be  determined. 
3404.  Action  in  acourtnot.  of  record. 

8406.  When  personal  service  can  not  be  made. 

8406.  Proceedings  on  return  of  summons;  judgment  by  defaults. 

8407.  Issue;  bow  tried. 
840B.  Executions. 

S40l».  Appeals  from  Judgments  in  courts  not  of  record. 
3410.  Transcripts  of  Judgment  in  courts  not  of  reoor4. 

8411.  Cost  and  disbursements. 

8412.  Judgment  In  case  of  failure  to  establish  lien. 
841S.  Olfer  to  pay  into  court. 

8414.  Preference  over  contractors. 

8415.  Judgment  may  direct  delivery  of  property  in  lieu  of  money. 

8416.  Judgment  for  deficiency. 

3417.  Dlsouarge  of  mechanics'  Hen  by  order  of  court. 

8418.  Judgments  In  actions  to  f  orciose  liens  on  account  of  public  trnprovementi. 
8418.  Judgment  In  action  to  foreclose  a  mechanic's  lien  on  property  of  a  rail* 
road  corporation. 

11  .t:t}KS-.i4io.    [Repealed  by  U  1909,  eh.  38.    See  Consolidated 
Laws,  tit.  Lion  Law,  §§  4CM51.] 
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SS  3419^1  LIBNB  ON  VESSELS.  c  28, 1 4 

TITLE  IV. 

[Added  by  L..  1807,  ch.  419.    In  effect  S«pt.   1,  18970 

(Non.-' The  dupUeate  I  9411,  and  ammgemeiit  of  Mctloii  immbMv  in  ayllcbw «f 
ttus  title  are  »o  In  the  orlglaal.  ] 

Proceedings  to  enforce  liens  on  vesseli. 

Sec.  8419.  Enforcement  of  liens  on  vessels. 

3420.  A-ppIlcatlou  for  warrant. 

3421.  Undertaking  to  accompany  appUoatSoa 
.  3422.  Warrant:  execution  thereof. 

S43S.  Order  to  snow  cause:  contents;  service. 

8424.  Notice  of  service  to  be  publlshod  and  served. 

3425.  ProceedlnjfB  upon  return  of  order  to  show  eaofle. 

3126.  Order  of  sale. 

3427.  Sale  and  proceeds.  .  ^     «     . 

8428.  Notice  of  the  distribution  of  the  pror^eeds  of  sale. 

8429.  Liens  for  which  no  warrants  are  issued. 

8430.  Contested  tlaims. 

3431.  Trial  of  issues  and  appeal. 
8432.  Distribution  of  proceeds. 

3433.  Payment  of  uncontested  claims. 

3434.  Distribution  of  surplus. 

84S>.  Application  for  a  discharRe  of  warrant. 

8436.  UndertaklnK  to  accompany  application  for  dUcIisrie. 

3487.  Discharge  of  warrant. 

8488.  Action  on  undertaking. 

3489.  Costs  of  proceedings. 

8440.  Bherlff  must  return  warrant. 

8441.  Disflhargeof  lien  before  Issue  of  warrant. 

fck.  11  S410-3441.    IReppnlod  by  L.  1009,  ch.  38.    See  Consolidated 

Laws,  tit.  Lien  Law,  §§  8.5-107,] 
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4  T  1 1844 

17-19.  22.  27,  AO  part 
prescrn)iiig  fees  for 

clerks,  31.  :J3 1840 

32 1814 

42 1896 

346 

386 
300 
548 

3 
40 

3 

10 

4   .. 

1-3, 

&-17. .  . 

1,  2 1896 

IJ.  5-17 1880 

548 
245 

3 

10 

5   .. 

AU.. 

All 1880 

245 

4 

2 
2 

5    .. 

3.  .  . 

3    .  .  .    . 

1886 
•  •  • . 

593 

•  •  • 

4 

8  .. 

1... 

Bee 
note 


* 


« 


[104] 


• 


11051 


9'^ 


SCHEDULE  OF  LAWS  REPEALED. 


1^ 


STATUTfcs  Hereby 

RlSPEAlJSO 

Previous  Repeals 

' 

L. 

Ch. 

Section 

Section 

REPEAUXO  STAT- 
UTES 

L.  1  Ch.  I 

i 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 
9 
21 
25 
47 

6 
13 
24 
36 

1 

8 

14 

31 

39 

41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 
58 
61 
71 

7 
16 
24 
27 

3,4,6.7 

All 

1778 

1778 
1779 

AU 

AU  (2(1  Sess. ). 
AU  C2d  Sess.). 

AU 

AU 

1801 

1848 

193 
379 

15 

1779 

1779 
1779 

AU  (3d  Sess.). 
AU  (3d  Sess.). 

AU 

1786 

29 

1 

1786 
1780 

AU 

AU 

AU 

AU 

AU 

1848 
1782 
1787 

379 
36 
89 

15 

12 

17v80 

3 

24 

1780 
1781 
1781 

AU  (4thSc-ss.). 
AU  (4th  Sess.) 
AU  (4th  Hes.s.) 
AU  (4th  Sess.) 

AU  (5th  Sess.) 
AU  (5th  Sess.) 
All 

AU 

AU 

AU 

1782 
1782 
1788 
1788 
1788 
1782 
1786 

36 
36 
73 
5 
73 
36 
29 

12 
12 
2 

1781 

1781 
1781 
1782 

AU 

AU 

AU 

AU 

13 
2 
12 
1 

1782 

AU 

15 

1784 
1787 

7 
89 

1 

1782 

AU  (6th  Sess.) 
AU  (6th  Ses.s.) 
AU 

All 

24 

1782 

AU 

1848  379 

is"  * 

1783 

1783 

All 

Part  beinnniiig  "  and  if 
any  such  action  shall  be 
brought    in    on    inferior 
court  "  to  end  of  statute . 
AU 

r 

1787 
1788 

71 
73 

1783 

AU 

1 

2 

1783 

AU 

1784 

AU  (7th  Sess.) 
AU 

1784 

AU 

.4U 

1828 
1786 

21* 
41 

1^2 

1784 
1784 

AU 

All 

25 

1784 

All 

AU 

1801 

193 

1784 

All 

1784 
1784 

7-l.S  (8th 

Sess.) 

All  (8th  Sess.) 
AU 

7-13 

1801 

193 

1785 

AU 

Ml 

AU 

AU 

1—5,  7 

AU 

AU 

AU 

1786 
1801 
1801 
1787 
1797 
1789 
1801 
1828 

41 
193 
193 

89 
8 

25 
190 

21* 

25 

1785 
1785 

AU 

AH 

1785 

AU 

24 

1785 
1785 

1786 

AU 

AU 

6 
8 
5 
1  K  4 

1786 

AU 

1786 

AU 

AU 

1-14 

15  pt.,  aUowing  judge  ol 
court   of  probate   three 
per  cent,  on  all  moneys 
brought  into  court 

15.... 

1801 
1801 

* 

1790 
1801 

193 
193 

51 
190 

1786 

AU 

1  meeting. 

3 
6 

•fi 

lecon< 

See 
note 

CI  081 
II09J 

LIIOJ 


[111] 

[112] 
£113] 

tll4] 

[US] 
CI  19) 

nao] 


C12I) 


024 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hebeby 
Repealed 


1788 
1786 


1786  41 


1787 
1787 
1787 
1787 
1787 


1787 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 


3 

5 

6 

10 

14 


1787  19 

1787  26 

1787  27 

1787  32 

1787  33 

1787  35 


1787  30 

1787  50 

1787  53 

1787  54 

1787  56 

1787  65 

1787  60 

1787  71 

1787  72 

1787  80 


04 
2 
3 

4 
5 
6 
8 
0 
10 
11 


1-7.17.20.21. 

25.  26 

All 

All 

All 

All 

AU 


1787     18    3, 


All 

7 

Al! 

4-6,0-11... 

AU 

AU 


1787    38     An 


1-4,  7,  10-12. 

All 

All 

All 

All 

10 

AU 

All 

AU 

AU 


Previous  Repeala 


Section 


repealing  stat- 
utes 


L.  I  Ch.  I     S 


7. 
7. 


1-7.  17.  20,  21,  2o.  26.  . . 
AU 


1787 
1788 


89 
73 


24 
2 


See 

note 

[122] 


1801   193 

1828     21*  1  H  7 


AU 

AU 

4.  pt.  exempting  plaintiff 
in    certain    cases    from 

Eayment  of  costs  on 
aving  caused  an  afRda- 
vit  or  oath  to  be  made 
and  filed  before  com- 
mencement of  certain 
actions 

AU 

3 

8 

AU 


1828  21*  n  10 
1801  193 


[123] 


ISOO  08 
1801  103 
1798  22 
1801  193 
1801  193 


5 


AU 

4-6,0-11 

AU 

8,  pt.  providing  that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

AU 

17 

AU 

1-4,  7.  10-12 

AU 

All 

AH 

AU 

10 

AU 


1801  193 
1801  193 
1801  193 


1788  73  2 
1801  193 

1789  25  8 
1801  193 
1801  193 

1828  21*  1  1  17 

1801  193 

1801  193 

1801  193 

1801  193 

1813  202 


[134] 


AU. 

All. 

AU. 

AU. 

AU. 

AU 

AU 

AU 

AU 

All 


AU 
20. 


Part  relating  to  the  dty 

of  New  York 

AU 


1801   193 
1797     20     20 

1804     27     54 
1801   193 


1135] 


AU. 

AU. 

AU. 

All. 

AU. 

AU. 

AH 

AU 

AU 


1801  193 

1800  90  3 
1828  21*  I  1  18 
1828  21*  1  1  19 
1828  21*  I  H  20 

1801  193 

1828  21*  1  1  21 
1828  21*  1  •?  22 
1828  21*  1  1  23 


[126] 


*  Second  meeting. 


fnB5 


r 


iiClIKDULE  OF  LAWS  REPKALBD. 


Statutes  Hereby 
Repealed 


17SS 

12 

1788 

17 

178H 

18 

1788 

32 

17HS 

34 

1788 

36 

1788 

37 

1788 

41 

1788 

43 

1788 

46 

1788 

73 

1789 
1789 


1790 
1790 
1790 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

179M 
1794 
1 79") 
1 795 
1796 
1796 
1796 
1796 


1796 
1797 
1797 
1797 


All. 
7... 


Pkevious  HEPeALs 


repealing  stat- 
utes 

L.  I    Cli.i     I        See 


1.. 
All 
2., 


1 
25 


1-25,  29-31.. . 

12,  13 

All 

1-X3 

1-31 

2,  pt.  rt'i^al- 
ins  L.  1781, 
Clis.  25,  47, 
L.  178.'^,  Ch. 
39,  L.  1786, 
Ch.  33.  §  7. 
L.  1787.  Ch, 
35.  pt 

All 

AU 


1789     28     All 


1 
51 
57 


58 

S 

12 
20 

3S 
2S 
30 
43 

36 

3'> 

1 

74 

2 

8 

10 

46 


70 
3 

H 


All, 

AU 

AU 


1,2. 

AU.  . 
AU 


AU 

AH 

AU 

1-^ 

AU 


AU 

AU 

AU 

AU 

AU 


5. 


AU.  . 
1.... 


AU 
/ . . 
1.. 
AU 
2.. 


1801 

1801 

1801 

1828 

1828 

1-25,  29-31 1813 

12,  13 1801 


193 

193 

193 

21*  1  J 
31*  1  1 

202 

193 


note 


32 
33 


1-13 
1-31 


1801 

laoi 


103 
193 


CW71 


AU 1801  193 

1,  part  allowiiie  costs  to 

be  paid  out  of  a  fine  for 

a  misdemeanor 

AU 

AU 


C138] 


AU 

AU 

AU 

Part  relating  to  acU'er- 
tlsement  of  sales  of 
^oods  and  chattels. . . . 

All 

1,  2 

AU 


1706  8 
1801  190 
1801  193 
1797  S 
1801  193 
1801  193 
1801   193 


1791  8 
1801  193 
1801  193 
1801   193 


5 
5 

6 


All 
AU 
All 


1801    193 

1828     21*  1  t  36 

1801   193 


[!>♦) 


1-4. 
3... 
AU. 
AU. 
AU. 


1801  193 
1793  3d 
1801  193 
1801  194 
1801   193 


[130] 


.VIl 1801   193 


AU." 
1... 


AU 


Part  reUitmu  fo  the 

of  New  York 

AH 


city 


AU 
AU 
AU 


1801  193 

1801  193 

1801  193 

1881  637 

1801  193 

1801  193 

1801  193 

1801  193 


...  [131] 
• . .  (133) 


Secoml  meeting. 


9Z9 


SCHKDrLE  OP  LAWS  REPKALED. 


^ 


Statute     HsmBBT 

RfiPBALSO 


1797  13 

1797  20 

1797  31 

1797  84 

1798  8 
1798  22 
1798  52 
1798  68 
1798  75 
1798  91 
1798  100 
1798  105 
1798  108 

1798  111 

1799  1 
1799  5 
1799  44 
1799  64 
1799  65 
1799  87 

1799  92 

1800  12 
1800  22 

1800  41 

1800  60 

1800  90 

1800  94 

1800  98 

1800  100 

1800  122 

1801  8 
1801  10 
1801  13 
imX  25 
1801  80 
1801  32 
1801  47 
1801  49 


tmi  50 

1801  52 

INOl  60 

1801  65 

1801  70 

1801  73 

1801  76 

1801  77 


AU 

20 

6,  7,  10,  11. 

n-.::::::: 
V.v.-.:::: 

Id 

9 

All 

All 

AU 

aS 

AU 


AU. 
1.2 
All. 

iTii 

AU. 
AU. 

AU. 

7-11 

AU 


*  <  •  •  • 


AU, 
2.. 


19 

1-5,  7-9. 


Previous  Repealh 


Beet  Ion 


REPEALING  STAT- 
UTE8 


L.   I    Ch.l     § 


Afl 

AU 

AU 

All 

AU 

AU 


AU 1801    193 


8,  7.  10.  11, 

AU 

All 

4.0 


1801  193 

1801  193 

1801  193 

1801  193 


9.. 
AU 


1801    193 
1801   193 


All 

AU 

1,  3.  4-14,  20- 
24 


♦  Second  meeting. 


AU. 
AU. 
1... 
AU. 

^: 

2-6. 
AU 


\U 

AU 

1 

AU. 


Part  relating  to  the  city 

of  New  York 

AU 

1.  2 

Xn 

1.  2 

AU 

All 

AH 

AU 

7-11 

AU 

•>lft •    •    ■    ••*••••••••••*•• 


AU 

AU 

AU 

21  pt.  relating  to  attach- 
ment of  vessels 

Part  relating  to  the  city 

of  New  York 

AH 

AU 

2 

19 

1-5,  7-9 

4 

ATI 

AU 


1801  193 
1801  193 
1848  379  15 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 

1881  537  1 
1801  193 
1801  193 
1801  193 

1800  122  3 

1801  193 
ISOl  193 
1801  193 
1813  203 
1828  21*  1 
1228  21*  1 
1828  21*  1 
1828  21 ♦  1 
1813  202 

1828     21*  1  1  M 


See 
note 

[1 3.1/ 


m 

[137] 


£I3!9 


1 


49 
44 

46 
48 


1822  226     4 

1881  637 
1828  21* 
1813  202 
1828  21 » 
1813  202 
1613  202 
1813  202 
1813  202 
1813  202 


1 

1  T.'iO 

1  If  ns 


1.  2,  4-14,  20-24:  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  637    1 

1,  2.  4-14,  20-24 1813  202 


9ftT 


r 


SCHEDUIJE  OF  LAW8  REPEALED. 


7 


Statutes  Hereby 
Repealed 


1801  87 
1801  90 
1801  91 


1801  98 

1801  102 

1801  105 

1801  110 


1 

1-18,  20-24.. 
5,  6 


1-8.  10,  21,  24 
-27 

All 

All 

6,  7,  9,  11-13, 
14     to  pro- 
visos, 15-18.. 


1801 
1801 
18CI 
1801 

115 
133 
141 
165 

1801 

170 

1801 
1801 

174 
176 

1801 
1801 
1802 

18.3 

190 

15 

1802 
1802 

31 

83 

1802 
1803 
1803 
1803 
1803 
1803 
1804 

110 

2 

32 

55 

99 

103 
27 

1804 
1804 
1804 
1804 

55 
59 
68 
78 

Al! 

All 

All 

1-10,  12-22. . 


AU, 

All. 
AU. 


1-5 

All 

All. 

All. 
2-5. 


•  ■  •   • 


All 
All 
All 
2.. 


All 

19,  32,  33. 
54 


Alt 

All 

All 

1,    2    to    first 
period 


Previous  Repbaib 


Section 


repealinq  stat- 
utes 


L.  I    Ch.|     I 


1 1828     21*  1^62 

1-18,  20-24 1813  202 

5,  6,  pt.  relating  to  the 

city  of  New  York 1881  537     1 

5,  6 1813  202 

1-8.  10,  21.  24-27 1813  202 

All 1813  202 

All 1813  202 


See 
note 


6,  7.  9.  1 1-13,  14  to  pn>- 
\i«JOs,  15-18 

9.  pt.  relating  to  time  of 
holding  courts  in  Onon- 
daga county 

9,  pt.  relating  to  time  of 
holding  courts  in  Gen- 
esee coimty 

9,  pt.  relating  to  time  of 
holding  courts  in  Oneida 
county 

9 

All 

All 

All 

1-10,  12-22 

6,  pt.  affecting  Columbia 
county 

6,  pt.  to  the  words  **dty 
of" 

4,  first  proviso 

All 

All 

1-9,  11 

3,  provi.<«)s 

1— =i 

All R.L. 

1,  proviso 

All 

2-5 

5 R.L. 

All 

1 

All 


•  ■  •  •  •  t  • 


1813 
1824 
1824 


1824 
1828 
1813 
1813 
1813 
1808 

1803 

1805 
1803 
1813 
1813 
1813 
1811 
1828 
1813 
1804 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


ao2 

2  % 
23   2 


181 

4 

21 « 

11(550 

202 

202 

202 

204 

31 

55 

2 

93 

5 

103 

33 

202 

202 

202 

43 

2„    n3»i 

21» 

1  ?  67 

83 

6 

58 
202 
202 
202 

83 
202 
202 
202 


All 

19,  32,  33. 

54 

54 

\11 

All 

All 


•  •  ■  ■ 


1813 
1813 
1807 
1881 
1813 
1813 
1813 


202 

202 

139     62 

537     1 

202 

202 

202 


. .  C14U 


1,  2  to  first  period 1818  202 


*  Second  meeting. 


SCHEDIXE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby 
Repealed 


1804  108 
1804  109 
1835     17 


1805 
1805 
18:)5 
1805 
1806 
1806 
1806 
18)7 
18)7 
1807 
1807 
1807 

1807 
1807 
1807 
1808 
1808 
1808 
1808 
1808 
1808 
1808 
1808 

1808 
1800 
1800 
1809 
1809 
1809 
1810 
1810 
1810 
ISIO 
1810 
1810 
1811 
1811 
INll 
1811 
1811 


94 

99 

102 

135 

10 

92 

126 

63 

89 

107 

130 

133 

145 
l.'>8 
183 
2 
8 
145 
155 
156 
173 
200 
204 

219 

83 

124 

137 

148 

186 

36 

64 

187 

193 

194 

196 

1 

43 

88 

196 

202 


1811  238 
•811  246 

1812  185 

1813  129 


All 

30,31 


1805     93     All 


All 

All 

1 

4,  29.  .. 

2,3 

AU 

12 

All 

All 

i-^,  5-.S 

All 

AU 


All 

All 

29,  30.  .  . 

All 

All 

All 

21 

All 

All 

All 

1-7,  9-31. 


All... 

.Ml... 

All... 

.\ll... 

All... 

1,  2,  5. 

All... 

AU... 

1-4..  . 

14,  35. 

2 

All... 

1 

All... 
1.2... 

2 

18.... 


1,    <Ja    &~0  ■    •    • 

44,  46,  47.  . 

All 

All 


Previous  Repeai^ 

Section 

rbpealino  »tat- 

f          UTE» 

L.  1    Ch.l     i         See 
note 

AU 

30.31 

2,  3»  except  part  relating 
to  state  printing  In  city 
of  Albany 

2.3 

6 

AU 

AU 

All 

I 

29 

2,  3 

AU 

12 

AU 

AU 

1-3,  5-8 

AU 

3 

AU 

AU 

AU 

29,30 

All 


1813  202 
1813  202 


1809  164     13 
1828     21*  I t  56 
1813  202 
1808  204     31 
1813  202 
1813  202 
1813  202 

1813  202   [142] 

1813  202 
1811     43     2 
1881  637     1 
1813  202 
1813  202 
1813  202 
1813  202 
1808  145     2 
1813  202 
1813  202 
1811     43     2 
1813  202 
1813  202 


AU 

21 

AU 

AU 

AU 

1-7,  9-31. 
25 


AU . . . 

AU. . . 

AU.... 

AU... 

All... 

1.2.5, 

AU... 

All... 

1-4... 

35 

2 

AU... 

1 

AU... 
1.2... 


18,    pt.   Ti'lating   to   the 

city  of  New  York 

18 


1813 
1813 
1813 
1813 
1813 
1813 
1810 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


202 

202 

202 

202 

202 

202 

193     14 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202 
202 
202 
202 
202 
202 


[143] 


[144] 


1.  3,  5-8. 
44,  46,  47 

AU 

AU 


1881  537     1 

1813  202 

1813  202 

1813  202 

1813  202 

1828     21*  1 1 112 


*  Second  meeting. 


92» 


.sciiedulf:  op  i.aw.s  repealed. 


Privious  Remsals 


1827     23*     AJ[. . 


1827  950     All . . 


.    1S28     31'  1 1  SOS 


■  IS,  HI  t  8,  37-    1 
44. 4i^-tO,  52- 


.  1S2S     21*  11510 

,  Il*l] 

.  1S30  320     14       [(Ml* 

'.  IS80  245    2 


Z»6.  3W.  268. 
271,  283.  2eS. 


333,339,340, 


1820  30  All.. 
1N12W  103  Alt., 
IHM  22'.     All. 


,[IU1 


o  sectUta  4  oT  I.  1300.  («.  •& 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbs««y 
Repealed 


L, 


Ch. 


Section 


1830     76    All 


1830  105 
1830  185 


1830  238 
1880  330 


2... 
All. 


All 

14-23.  30-38, 
40-50.  5^57, 
63,  64.  68. 


1831  16  All 


1831  24 
1831  191 


All 
All, 


1831  200  All 


1831  387 
1831  300 


AH 


1832       7 
1832     24 


All 
All 


1832  128     1-5.7.8 


1832  1$8     All 


1832  210. 
1832  211 
1832  246 
1832  276 


All 
All 
3.. 
All 


1832  295 
im  308 


^: 


Previous  Repeai^b 


Seetion 


REPBAUNO  STAT- 
UTES 


Part  relating  to  the  city 

of  New  York 

All 


L.  I  Ch.  I     i        8ee 
note 


1881  537     1 
1880  245     118 


Part  relating  to  the  city 

of  New  York 

All 


1881  537     1 
1880  245     118 


14.  15,  16  pt.  adding  l| 
83-68  to.  R.  8.,  pt.  2,  ch. 
6.  tit.  1.  Si  10-23.  32-34, 
36-38.  40-49.  52-57,  83. 
64 

17 

18 

35 

36 

50 


Part  relating  to  the  city 

of  New  York 

All 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 


All 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

All 

All 

2,  pt.  declaring  that  the 
provisionfl  of  f  1  shall 
not  extend  to  persons 
who  have  not  been  retti* 
dents  for  one  year 

26 

30, 1  1 

34 

All 

All 

Part  relating  to  the  city 
of  New  York 

All 

1-6,  7,  8;  pt.  relating  to 
the  city  of  New  York. . 

1-6,  7,  8 

6 

Part  relating  to  the  city 
of  New  York 

All 


1842  277 
1880  245 
1880  245 


1840  165 
1886  593 
1840  377 
1840  317 


All. 
3.  . 
2.. 
3.  . 

All 
All 


1880  245 
1896  548 
1K35  211 
1S37  93 
1K77  417 
1880  245 


[171] 


[172] 


2 
1 

1 
1 
5 
34 


[1733* 


1881  537  1 

1880  245  1 

1886  593  1 

1877  417  1 


[174] 


ir 


9 


1 
116 

2 
2 


1880  245 
1880  245 

119 
11  10 

1881  537 
1880  245 

1 
2 

1881  537 
1877  417 
1848  379 

1 

116 

15 

1881  537 
1877  417 

1 
116 

11  10 

1 
1 
1 

6 
10 


[175] 


n 


[176] 


SCHEDULK  OF  LAWvS  REPEALED. 


Statutes  Hereby 
Repealed 


1817 
1817 
1817 
1817 
1817 
1817 
1817 
1817 
1818 
1818 
1818 


1818 
1818 


28 

32 

69 

90 

179 

251 

278 

280 

5 

60 

94 


171 
175 


1818  226 
1818  227 


1818 
1818 


230 
259 


1818 
1818 
1818 
1818 
1819 


1819 
1819 
1S19 
1819 
1819 
1820 
1820 
1820 


1820 
1820 


269 

272 

277 

283 

27 


40 
156 
166 
178 
232 
122 
159 
160 


184 
194 


1820  214 
1820  216 
1S20  219 


All .  . . 
All... 

2 

All .  .  . 
All .  . . 
All... 
1,2.., 

4 

All... 
1,  3,  4, 
All.., 


All. 
All. 


1818  195     AU 


AU, 
All. 


All 

1.  2,  4-16,  18, 
19 


1818  265     AU. 


AU. 
2.. 

AU. 
8.., 
AU, 


AU 
All 
All 
All 
AU 
2.. 


All 

4,  pi.  affecting 

L.    1818,   (>h. 

94,  §8 


All 
AU 


AU 
AU 
All 


Previous  'Rkpewa 

Section 

REPEALING  STAT- 
UTES 

L.    1  Ch.  1     i        Sm 
note 

AU 
AU 
2.. 


1828 
1828 
1828 


21*  11221 
21*  11(222 
21*  11226 


AU. 
AU. 
1»2. 
4.  .. 
AU. 


1828  21*  11233 

1828  21*  1 1  240 

1828  21*  li243 

1828  21*  1)244 

1828  21*  1 1  245 


[1501 


8i  pt.  relating  to  assistant 

iustices  in  the  city  of 
^ew  York 

AU 

AU 

4 

All 

2 

AU 
AU 


(ISl] 


Part  relating  to  the  city 

of  New  York 

AU 

AU 

1.  2,  4-16,  18,  19 

8 

Part  relating  to  the  city 

of  New  York 

AU 

All 


1820  160 
1824  238 
1828  21* 
1828  21* 
1828  21* 
1828  21* 
1828  21* 
1828  21* 


4 

43 
255 
86 
256 
86 

11257 

11261 


43 
1125 

1186 

1125 

1T86 


AU 

8. 


Part  relating  to  the  city 

of  New  York 

All 

All 

AU 

AU 


1881   537     1 

1820  194     10 
1828     21*  1 1 126 

1828     21*  1 1  265 

1821  38     1 

1881  537     1 
1824  238    43 
1828     21*  1  ;  549 
1828     21*  11266 
1828     21*  1 1  268 
1828     21*  11269 

1881  537     1 
1828     21*  11271 
1828     21*  11248 
1828     21*  1 1  549 
1828     21*  1 1  283 


♦  Second  meeting. 


AU 

2 

All 

4,  pt.  relating  to  the  city 

of  New  York 

4,  pt.  affecting  U  1818, 

Ch.  94,  S  8 

AU 

6,  pt.  relating  to  fees  for 

.services  of  justices  and 

sheriffs 

All 

All 

AU 

AU 


982 


1828  21*  1 1  550 
1828  21*  1 1  299 
1828     21*  11301 

1881  537     1 

1824  238  43 
1828  21*  11308 


1823  369  35 
1828  21*  11304 
1828  21*  11308 
1828  21*  11309 
1828  21*  1 1  310 


{1521 


SCHEDULK  OF  LAWvS  REPEALED. 


arATUTBs  Hereby 
Repealed 


1820  245 

1821  38 


1821 
1821 
1821 


56 
100 
130 


1821  195 
1821  203 
1821  222 
1821  238 

1821  240 

1822  69 
1822  104 
1822  114 
1822  217 
1822  245 
1822  247 
1822  252 
1822  260 

1822  272 

1823  28 
1823  47 
1823  54 
1823  70 
1823  182 


1823  207 
1823  289 


5-7. 
All. 
AU. 
All. 
Ail. 
All. 
1... 
All. 
AU. 


All 

All 

All 

All 

6.  7 

All 

All 

1.2 

All 

2 

1.  2,  4,  5. 

1 

1-6.  8.  .  . 
13,  15.  16 


All 

6-17,  35. 


1824     26     All 

1824     44     AU 

1824     48     All 

1824     55     All 

1824     81     All 

1824  205     12 

1824  233     AU 

1824  238  1-26.       28-43, 

45,  46 

1824  261     All 

1824  325     1-4 

1825  4     All 

1825  263     All 


1825  323  All. 

1826  62  2... 
1826  87  AU. 
1826  157  AU. 
1826  280  4... 
1836  303  All. 

1826  309  1-3. 

1827  77  All . 


Previous  Repeals 


Section 


REPBALINa  STAT- 
UTES 


L.   I    Ch.!      S 


.V-7 1828     21*  1 1  314 


AU 
AU 
AU 
AU 


1828  21* 

1828  21* 

1828  21* 

1828  21* 


AU 
All 


AU 
AU 


1828  21* 

1828  21* 

1828  21* 

1828  21* 

1828  21* 


AU. 
3,7 


1828 
1828 


21* 

21* 


AU. 
1.  2. 
AU. 


1,2,4.5 


1828     21* 
1828     21* 
1828     21* 
1849   194 
1828     21* 


1  126 
1  372 


1-6,  8 

13,  15,  16;  pt.  relating  lo 

city  of  New  York 

13,  15,  16 

All 

6-17,  35:  pt.  relating  to 

the  city  of  New  York . . 

6-17.  36 

11,  14,  15.  16,  pt.  relating 

to  fees,  17,  35 

AU 

AU 

AU 

AU 


1828     21* 

1881  537 
1828  21* 
1828  21* 

1881  537 
1828  21* 

1828  21* 

1828  21* 

1828  21* 

1828  21* 

.1828  21* 


12. 
AU 


1828     21* 
1828     21* 


1-26,  2^-43,  45,  46 1828     21* 

AU.  ! 1828     21* 

1-4 1828     21* 


Part  Uxing  salary  of  re- 
porter   1828  21* 

AU. 1828  21* 

AU 1828  21* 

2            1828  21* 

AU        1848  379 

AU    1828  21* 

4      1828  21* 

.\il    1828  21* 

1-3    1828  21* 

AU.' 1828  21* 


H319 

3 

320 

333 


See 
note 

[1541 


i  32:i 
132C 
1333 


1339 
340 
341 
343 
347 


[155] 


300 
364 


[156] 


,..[157] 
367 


379 


1382 


5  390 
T392 


t400 


[156] 


1  rA9 
^409 


[i59] 


3410 
417 
.390 


[160] 


•I  551 
5449 
1456 
*463 

472 
483 
1486 
J489 
1490 


*  Becond  meeting. 


SCHEDULE  OF  LAW8  REPEALED. 


Statttes  Hbbkbt 
Repealed 


L. 


Ch. 


Prbvioub  Repeals 


Section 


1827     203     All 
1827     2:U     All. 


1827  250     AH 


^ 


1828  134     All 

1828  20*  15.  111Lt«,37- 
44,48-fi0,.•>2- 
55 


1828  21*  1,  11  2,  7.  10, 
17,  19-^,  32, 
33.  36,  44.  46, 

'  48,  54.  56.  58. 

63,  67,  68.  84, 
86-90.  92,  93, 
101.107,110- 
113.  119.  120, 
122-124.  126, 
131,  138,  165, 
167,  170,  172, 
176,  177,  182. 
183.  185,  189, 
•194,  202,  214, 
215.  217.  221. 
222,  233.  240, 
243.  244.  251. 
255-257,  261. 
266,  266.  268, 
271.  283.  299, 
301.  302.  304, 
308-310.  314, 
319.  323.  326, 
333.  339.  340, 
343.  347.  360, 
364.  367,  372, 
379.  382,  390. 
302.401.  403, 
405.  409.  410, 
417.  449.  456, 
463.  472,  486. 
489.  499,  509, 
515,  519,  550 
All 


Section 


REPBAUNa  STAT- 
UTES 


L.  I    Ch.l     I 


All 1828     21*  1 1  509 

Part  relating  to  the  city 

of  New  Yorlc 1881  637     1 

All 1828  21*  1  1  515 

Part  relating  to  the  city 

of  New  York.. 1881  537     1 

All 1828  21*  11519 


note 


ii^i 


15,  1  37 1830  320  14       [142] 

15,  11  8,  38.  39,  48,  44» 

48-50,  52-^55 1880  245  2 

15,  11  48.  53-55 1877  417  2 


1829  39 
1829  108 
1829  225 
1829  252 
18.30  5 
1S30  12 
IKU)     2S 


All 
All 
All 
3.. 
All 
All, 


AU 1880  245    2 


rlSj 


•»^poon<l  m«»tlnBr. 

^  Kd. — *i  4  is  also  repealed,  acoordinK  to  section  4  of  L  1909,  ch.  6& 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hssayy 
Repeaubo 


1830     76    All 


1830  105     2 

1830  185     All 


1830  238     AU 

1830  320     14-23.    30-38. 

40-50,  52-57. 

63.  64,  68. 


1831     16     All 


1831     24 
1831   191 


All 


1831  200     AU 


lo31    9S<      An  •  •••«••••• 
1831  300     All.... 


1832       7     All 
1832     24     All 


Previous  Repeals 


Seelion 

BEPEAUNO  STAT- 
UTES 

L.      Ch.  1     i 

Part  relating  to  the  city 

of  New  York 1881  5.37    1 

All 1880  245     11f8 

Part  relating  to  the  city 
of  New  York. 
All 


1881  537     1 
1880  245     1  K  8 


14,  15.  16  pt.  adding  1$ 
63-68  to.  R.  8..  pt.  2.  ch. 
6,  tit.  1,  iS  10^23,  32^34, 
36-38.  40-40,  52-57,  63. 
64 

17 

18 

36 

35 

50 


1832  US,    1-5.7,8 


1832  158     All 


1832  810  All 

1832  8tr  All 

1832  946  3 

ia32  276  AU 


1832  295     All 
im  308     AU 


Part  relating  to  the  city 
of  New  York 

AU 

3 

AU 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

All 

AU 

2,  pt.  declaring  that  the 
provisions  of  (  1  shaU 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30,1(1 

84 

AU 

AU 

Part  relating  to  the  city 
of  New  York 

AU 

1-6,  7,  8;  pt.  relating  to 
the  city  of  New  York. . 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 


1-6,  7,  8. 


Part  relating  to  the  city 

of  New  York 

AU 


1842  277 
1880  245 
1880  245 


1840  165 
1886  .593 
1840  377 
1840  317 
1880  245 

1880  245 

1881  537 

1880  245 

1881  537 
1877  417 
1848  379 

1881  537 
1877  417 


AU 
3.. 


2... 


•  •  •  « 


•  ■•■■•i* 


AU 
AU 


1880  245 
1806  548 
1835  211 
1837  93 
1877  417 
1880  245 


W» 


SSaa 

note 


[171] 


[172] 


2 
1 
1 
1 
5 
34 


[I733* 


1881  .537  1 

1880  245  1 

1886  593  1 

1877  417  1 


[174] 


W 


0 
0 


1 

116 

2 
2 


n 


9 
10 


1 
2 


1 

116 

15 


16 


1  10 


[179] 


6 
10 


n76j 


SCHEDULE  OF  LAWS  REPEALED, 


Statutes  Hereby 
Repealed 


L. 


Ch, 


Section 


1833  14 
1833  42 
1833  169 


1833  187 
1833  223 
1833  227 

1833  271 

1834  1 
1834  38 
1834  88 
1834  109 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1835  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
'836  499 

1836  525 
18;?6  526 

1837  93 
18,17 
1837 
1837 
1837 


367 
410 
418 
430 
1837  460 


lS;t7  462 

18:<7  465 

IS:{7  465 

lKi7  468 


IK^S  129 
IKW  138 
IS.?S  149 
183S  212 
1838  243 


1«538  258 
1838  266 


All. 
All. 
All. 


AU 
All 
AU 
All 


All, 

All 

All 

All 

AU 

AU 

AU, 

AU 

AU, 

AU. 


All. 

All. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

2.3. 

AU. 


AU. 
-\U. 
AU 
AU 


AU 
AU 
.Ml 
All 
AU 


AU 
AU. 


Previous  Rbpeaub 


SecUou 


REPEAUNO  STAT- 
UTES 


L.  I  Ch.  I     i 


AU 1877  417 

AU 1880  245 

1.  pt.  relating  to  terms  of 

supreme  court 1848  379 

AU 1877  417 

AU 1877  417 

AU 1880  245 

AU 1880  245 

1-5,  7-9 1877  417 

All 1880  245 


AU 
AU 


1837  460 
1880  245 


AU, 

.Ml. 

AU. 

AU. 

AU. 

1.. 

AU. 

AU. 

AU 

AU. 


*••••••••» 


1880 
1880 
1877 
1880 
1877 
1867 
1877 
1877 
1877 
1840 


245 
245 
417 
245 
417 
116 
417 
417 
417 
386 


AU. 

.Ml 

.Ml 

.Ml 

AU 

.Ml 

.Ml 

AU 


•  ■«••« 


1877 
1877 
1877 
1880 
1877 
1880 
1838 
1880 


417 
417 
417 
245 
417 
245 
266 
245 


6 

8.  suYhI.  3 
25-n33,  36. 

40 

64 

72 

AU 

AU 

1 


1 

Part  relatinj?  to  the  city 

of  New  York 

.\U 

AU .... 


.Ml 
-Ml 
.\U 


1.. 
3.. 
AU 
AU 
8.. 


1863 
1840 
1862 
1874 
1844 
1843 
1880 
1S77 
1SJ« 
1880 

1S81 
1877 
1877 
l.*vSO 
1S.S0 
1S.S0 
lS7."i 
1S47 
1880 
1839 
18S0 


362 
384 
229 
267 
104 
172 
245 
417 
245 
245 

537 
417 
417 
245 
245 
245 
334 
329 
245 
317 
245 


20 


II. 


note 


I 


7 

7 

11 

11 

« 

11 


[177] 


T12 


3 


12 
12 

f  8 
^  12 
19 


[178] 


3* 

59 
19 


110 
110 

2 10 

113 
311 
114 

114 


[179] 


[180] 


-10 


114 
^11 

'14  [181] 
114 


11 
12 
15 
15 
15 


^15 


[tsa 


SGHEDULE  OF  LAW6  REPEALED. 


Statutes  Hbrsby 

RSPBAIiBD 


1839  74 
1839  101 

1839  211 

1839  303 

1839  307 
1839  317 
1839  342 


1839  346 

1839  367 

1840  38 
1840  41 


1840  162 

1840  165 
1840  177 
1840  238 
1840  239 
1840  314 


1840  320 
1840  342 


1840  347 
1840  364 


1840  377 
1840  379 
1840  384 
1840  386 


1841  56 
1841  129 
1841  138 
1841  141 
1841  193 


AU. 
AU. 

AU, 

AU. 

AU, 
AU. 
AU. 


Pbbvioub  Rspeals 


Section 


RBPEALINO  STAT- 
UTES 


AU 

1.3 

AU 

3^t.  repealing 
Iv.  S.,  pt.  3| 
ch.  1,  tit.  5, 
i  20,  subd.  2 

AU 


AU. 
AU. 
2.3 
AU. 
AU. 


1840  317     AU 


AU, 
All 


AU 
AU 


AU 
AU 
AU 
AU 


1841     38     AU 


AU 

All 

AU 

AU 

All*  ••••«••  •  • 


All 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

Part  relating  to  the  city 

of  New  York 1881  537 

1 1841  272 

AU 1877  417 


L.   I  Ch.  i     fi         See 
note 


4.. 

5.. 

9.. 

12. 

AU. 

AU, 

3.. 

AU 

AU, 

All 

AU. 

AU, 

10. 

31 


1841 

1841 

1844 

1842 

, 1880 

1880 

1842 

1877 

1880 

1880 

1880 

1880 

1842 

1844 

32,  33,  38 1844 

AU 1880 

Part  relating  to  the  city 

of  New  York 1881 


AU 
AU 
AU 
All 
All 
AU 


1880 
1882 
1880 
1880 
1880 
1877 


237 
237 
346 
277 
245 
245 
197 
417 
245 
245 
245 
24.3 
202 
312 
104 
245 

537 
245 
402 
245 
245 
245 
417 


1 
1 
1113 


AU 1877  417  1113 

Part  relating  to  the  city 

of  New  York 1881  537  1 

AU 1880  245  1  f  16 

AU 1877  417  1  it  13 

1.  3 1847  349  4 


[1831 

[l«4J 

[185] 


[187] 


All 1842  240 

AU 1880  245 

AU 1880  245 

AU 1880  245 

2 1880  245 

AU 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

1.  2 1848  379 

2 1842  107 

AU 1880  245 


[190] 


1 

1118 

1 

1118 
1118 

11" 


U 


98T 


SOHEDULE  OF  tAWS  KKPEALED. 


Statutes  Hebeby 

IIeP£AI£0 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841   297 

1841  321 

1842  88 
1842  107 
1842  157 


1842  197 
1842  202 
1842  240 
1842  277 


AU, 

AU 

All 

AU 

All 

All 


All. 
All. 
All. 
1.2. 


All. 
All. 
All. 
All. 


•  •  •  •  • 


1842  300  AU 


1842 
1843 

1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


1844 
'1844 


324 
0 
121 
172 
177 
187 
201 
20.) 
11 
104 


127 

148 


AU, 

All, 

AU, 

AU, 

4.. 

AU. 

AU. 

AU. 

AU. 

All. 


AU 


1844  170 
1844  273 
1844  300 
1844  312 


AU 
AU. 
AU 
All 


1844  324     AU 


1844  341 
1844  346 


1R4.5 
1845 
IHin 
1845 


10 
24 

25 

87 


AU. 
All. 

AU. 
AU. 
AU. 
AU. 


Previous  Repeal* 


Seetion 

1 

BEPEAUNO  STAT- 
UTES 

L.  1  Ch.  1     i 

Part  relatirii?  to  the  city 

of  New  York 

AU 

3 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

1 

1 

1.  2 

2 

AU 


See 
note 


1881  537 
1877  417 
1842  202 
1877  417 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1866  782 
1877  417 
180S  686 
188a  406 
1880  245 


AU 

6,  pt.  amending  K.  B..  pt. 
3,  ch.  8,  tit.  15,  i  8-  .  . 

All 

1 

3 


1844  346 
1880  245 
1844  341 
1844  341 


All, 
AU, 
All 
4.. 


AU 

AU 

All 

AU 

1   3_g 

p'art  r«iatin«  to  the  city 
of  New  York 

AU 

All 

4.  5:  pt.  relating  to  the 
city  of  New  York 

4,  5 

AU 

AU 

AU 

1 


AU 
3.. 
AU, 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
18e3  245 
1806  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


2.. 

AU, 

AU, 

AU 

AU 

AU, 


1857  308 
1880  245 
1880  245 
1877  417 
1880  245 
1882  402 


1880  245     1119 


Ciwj 


4 

uxo 

1        [I941* 
3 

..[IWJ 


2 

1120 

1120 

1120 

2 

1120 

1121 

1118 


1121 
H2I 

11X8 

1541 

1121 

1 

[121 
1118 


? 
? 

2 
1 


[19^ 


121 
119 


988 


SOHKBCLK  9K  LAW«  KJiiPKALED. 


^ 


Statutbs  Hbrebt 
Repeauid 


L. 


Ch. 


Section 


Prbvious  Refbaui 


£toelion 


RBPEAI.JNG 
UTSa 


8TAT- 


L.  I  Ch.  I   f 


See 
note 


1843  112  AH 


1845  168 

1845  168 

1846  210 
1845  214 
1845  231 
1845  234 

1845  236 

1846  236 
1845  242 

1845  a03 

1846  120 

1846  140 
1846. 150 

1846  169 
1846  182 


AU. 
AH. 
AU. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


1.. 
All, 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


1877  417 
1880  245 
1880  245 
1877  417 
1S80  245 
1880  245. 
1877  417 
1877  417 


AU.. 

AU.. 


AU..... 
1.2.4.5 


1846  209  AU, 
1846  240  AH. 
1846  276  AU. 


1846  288  AH... 
J947  80  AU... 


«•«••• 


1847     B9 

1847  iisr 

1847  134* 
1847  28(r 


AH 

AH 

1 i 

7-13,       16-37. 
45^04, 66*83. . 


AU 

All 

AU 

3 

AU 

AU 

AU 

AU 

All 

1 

1,  2,4,5 

AU 

AU 

1 

AU 

AU 

1 

AU 

AU 

AU 

1 


7-13,  16-21,  23,  24,  26, 
27;  28  except  pt.  relat- 
ing to  surrogates*  court.s. 
29-31,  34-36;  45  ex- 
cept pt.  rela,ting  to  sur- 
rogates' courts,  46-64, 
66-83 

7-13.  16-24,  26-37,  45- 
64,66-83 

9 

19-21,  23,  24;  pt.  desig- 
nating the  tiniea  and 
places  of  holding  general 
and  special  terms  or 
the  supreme  court  and 
ciiicuit  courts  and  courts 
of  oyer  and  terrnii^er  and 
juiiges   who  iibaU  hold 


1893  686 
1880  245 
1877  417 
1886  598 
1877  417 
1880  245 
1877  417 
1886  593 
1880  245 
1869  748 
1880  245 
1880  245 
1877  417 

1879  305 

1880  245 
1880  245 
1888  571 
1893  68$ 
1877  417 
1880  245 
1877  417 


? 


19 
22 

19 
22 

SS2 
19 
19 


(1051 


! 


21 
24 
21 


1877  417  llf  21 

1880  245  1 1 24 
1849  333  4 


AH...i 

AH 

AU 

the  suine 

1848  379 

25 

1886  593 

29-31.... 

46       

1848  379 

.*.,..    1847  470 

73 

1848  224 

1847  &M 

AU 

1880  245 

1847  329" 

All 

18.S0  245 

1847  asr 

AU 

1880  245 

15 

11(22 
32 
17 
1  . 

lj24 
1  ^^24 
1<24 


SCHEDCLK  OF  LAVWS  REPEALED. 


Statutes  Hereby 
Repeai^ed 


1817 
1817 
1817 
1817 
1817 
1817 
1817 
1817 
1818 
1818 
1818 


1818 

1818 


28 

32 

69 

90 

179 

251 

278 

280 

5 

60 

94 


171 
175 


1818 
1818 


226 

227 


1818  230 
1818  259 


1818 
1818 
1818 
1818 
1819 


1819 

1H19 
1819 
1819 
1819 
1820 
1820 
1820 


269 
272 
277 
283 

27 


40 
156 

106 
178 
232 
122 
159 
160 


1820  184 
1820  194 


182a  214 
1820  216 
1820  219 


All .  .  . 
All... 

2 

All .  .  . 
All .  .  . 
AU... 
1,2... 

4 

AU .  . . 

1.3.4. 

All... 


All. 
All. 


1818  195     All, 


AU. 
AU. 


AU 

1.  2,  4-16.  18, 
19 


1818  265     All. 


AU, 

2.. 

AU. 

8.. 

AU 


AU 

AU 

AU 

AU, 

AU 

2.. 


AU 

4.  pt.  affecting 
L.    1818.   (^h. 

(74.    (  o.  ..... 


AU 
AU 


AU. 
AU. 
AU 


Previous  Repeals 


Section 


repbalixo  stat- 
utes 


L.    I  Ch.  I     I 


AU 

2 


1828 
1828 

1828 


21*  1 
21*  1 
21*  1 


5221 
222 
»226 


note 


AU. 
AU. 
1,2. 
4.  .. 
AU. 


1828 
1828 
1828 
1828 
1828 


21*  1 
21»  1 
21»  1 
21*  1 
21*  1 


1233 
1240 

)243 
244 
245 


£I50] 


8^  pt.  relating  to  assistant 
mstices  in  the  city  of 
New  York 

AU 

All 

4 

AU 

2 

AU 

AU 

Part  relating  to  the  city 
of  New  York 

AU 

AU 

1,  2,  4-16.  18,  19 

8 

Part  relating  to  the  city 

of  New  York 

All 

All 

2 

AU 

8. 


[1811 


1820  160 
1824  238 
1828  21* 
1828  21* 
1828  21 ♦ 
1828  21* 
1828  21* 
1828  21* 


4 

43 

11255 

1186 

11256 

1186 

11257 

11261 


Part  relating  to  the  city 

of  New  York 

AU 

AU 

AU 

AU 


1881  537     1 

1820  194     10 
1828     21*  1  1 126 

1828     21*  1 1  265 

1821  38     1 

1881  537     1 
1824  238     43 
1828     21*  1^549 
1828     21*  1  ja66 
1828     21*  11268 
1828     21*  1 1  269 

1881  537     1 
1828     21*  11271 
1828     21*  1 j  248 
1828     21*  1 1  549 
1828     21*  1  1  283 


♦  Second  meeting. 


AU 

2 

AU 

4,  pt.  relating  to  the  dty 

of  New  Yoric 

4.  pt.  affecting  L.  1818. 

Clu  94,  §  8 

AU 

6,  pt.  relating  to  feea  for 

services  of  justices  and 

sheriffs 

All 

AU 

AU 

AU 


982 


1828  21*  1  1  550 
1828  21*  11299 
1828     21*  11301 

1881  537     1 

1824  238     43 
1828     21*  11308 


1823  269    35 
1828     21*  11304 
1828     21*  1  1308 
1828     21*  11309 
1828     21*  1 1  310 


[1521 


SCIIKDULK  OF  LAVWS  REPEALKD. 


9TATUTBB  Hereby 
Repealed 


1820  245 

1821  38 
1821  56 
1821  100 
1821  130 

1821  195 
821  203 

.821  222 
t82l  238 
L821  240 

1822  69 
L822  104 
L822  114 
1822  217 
1822  245 
L822  247 
1822  252 
L822  260 

1822  272 

1823  28 
1823  47 
1823  54 
1823  70 
L823  182 


1823  207 
[823  289 


1824  26 
1824  44 
1824  48 
1824  55 
1824  81 
1824  205 
1824  233 
1824  238 

1824  261 

1824  325 

1825  4 
1825  263 


1825  323 

1826  62 
1836  87 
1826  157 
1826  289 
1836  303 

1826  309 

1827  77 


5-7 

All 

AU 

AU 

All 

All 

1 

All 

All 

3 

All 

All 

AU 

All 

5.  7 

All 

All 

1.  2 

All 

2 

1,  2,  4.  5. 

1 

1-6,  8.  .  . 
13,  15,  16 


All 

6-17,  35. 


All 

All 

AU 

AU 

All 

12 

AU 

1-26.       28-43. 

45,  46 

AU 

1-4 

All 

AU 


All. 
2.., 
AU. 
AU. 
4... 
All. 
1-.3. 
AU. 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.!  i 


5-7 1828  21' 


AU 
AU 
All 
AU 


1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 


AU 

All. 

3.. 

AU 

AU 


1828 
1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 
21* 


AU. 
5,7 


1828 
1828 


21* 
21* 


AU. 

1.  2. 
AU. 

2.  .  . 


1.  2,4,5 


1828 
1828 
1828 
1849 
1828 


21* 
21* 
21* 
194 
21* 


1—6   8 

13,  'l5,'  16Vpi.  relating  to 

city  of  New  York 

13,  15,  16 

AU 

6-17.  35;  pt.  relating  to 

the  city  of  New  York . . 

6-17.  36 

11,  14,  1.5,  16.  pt.  relating 

to  fees,  17.  35 

AU 

All 

AU 

AU 


1828     21* 

1881  537 
1828     21* 
1828     21 i 

1881   5.'i7 
1828     21* 

1828  21* 

1828  21* 

1828  21* 

1828  21* 

.1828  21* 


See 
-note 
111314 
......[154] 

1319 

11323 

1326 

1333 

.....[155] 

1339 

1340 

1341 

1343 

1347 
....[156] 

1360 

1364 

....[157] 

136/      • 

1126 

"372 
13 
379 

^...[158] 

1382 


12. 
AU 


1828     21* 
1828     21* 


1-26.  28-43,  45,  46 1828     21* 

AU 1828     21* 

1-4 1828     21* 


Part  fixing  salary  of  re- 
porter   1828  21* 

AU. 1828  21* 

AU 1828  21* 

2     1828  21* 

AU    .' 1848  379 

AU 1828  21* 

4          1828  21* 

All* 1828  21* 

1-3    1828  21* 

AU 1828  21* 


1390 
1392 


1400 

1126 
1401 
1  403 
1  549 
1  405 


•I  r)49 
1409 

1410 

1417 
390 


[159] 


^ 


[160] 


1 


551 


449 

456 

1463 


472 
483 
1(486 

J  489 
1400 


^Hecond  meeting. 


r 


SCHEDULE  OF  LAWS  KEPEALED. 


99B! 


Statutes  Hebsby 
Repkaled 


1841  224 


1841  237 
1S41  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  88 
1842  107 
1842  157 


1842  197 

1842  202 

1842  240 

1842  277 


AU, 

All 

AU 

All 

All 

All 


AH. 
All. 
All. 
1.  «. 


All 

All 

All 

/Vll  •    •  •  •  t  •  • 


/ 


1842  300     All 


1842 
1843 
1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


.1814 
1844 


324 
0 
121 
172 
177 
187 
201 
205 
11 
104 


127 
148 


All 

AU, 

AU, 

AU, 

4.. 

AU. 

AU. 

AU. 

AU, 

AU. 


AU 


1844  170 
1844  273 
1844  3(K) 
1844  312 


AU. 
AU. 
AU. 
AU, 


1844  324     AU 


1844  341 
1844  346 


1845 
1K45 
1845 
U45 


10 
24 

87 


AU 
AU 

AU 
AU, 
AU, 
AU 


Previous  Repeai.« 


SeeUon 

1 

KEPEAUNG  STAT- 
UTE8 

L.  1  Ch.  1     1 

Part  relatixiK  to  the  city 

of  New  York 

AU 

3 

AU 

AU 

AU 

Al 

All 

All 

AU 

AU 

AU 

1 

1 

1.  2 

2 

All 


1881  537 
1877  417 
1842  202 
1877  417 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1806  782 
1877  417 
1893  686 
lS8a  406 
188C  245 


bed 

note 


1 

1115 

2  [IW] 

15 

18 

15 

15 
2 
2 

1118 
2 

1119 
1 

1116 
1 
2 
1119 


2     2 
5     I  4 
7     11 


AU 

6.  pt.  amending  K.  B..  pi. 
3,  ch.  8,  tit.  15,  §  $.  .  . 

All 

1 

3 


1880  245     1119 


[IWJ 


1844  S46 
1880  245 
1844  341 
1844  341 


AU. 
AU. 
AU. 
4 


All 

AU 

AU 

AU 

1   3^ 

Part  relating  to  the  city 
of  New  York 

AU 

AU 

4.  5:  pt.  reflating  to  the 
dty  of  New  York 

4.5 

AU 

All 

All 


1.. 
AU, 
3.. 
AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
18^1  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


4 

1119 

1         11941* 

[IWJ 

2 

1120 

1520 

1120 

2 

1120 

1 

1121 

1118 


u 


21 

21 


111« 

1521 
1121 

1 

jiai 

1118 


2.. 

AU, 
AU. 
AU, 
AU 
AU, 


1857  308 
18H0  245 
1880  245 
1877  417 
1880  245 
1882  402 


?121 
?11« 


[IMj 


2 
1 


988 


SOHEBCLK  OK  LAWH  RKPKALEl). 


^ 


Statutes  Hereby 
Repealed 


L. 


Ch. 


Section 


PRBVIOUt)  Rbpbaui 


£toelion 


REPEALING  8TAT- 
UTEB 


L.  I  Ch.  I   f 


See 
note 


1845  112  AJl, 


1845  15S 

1846  168 
1846  210 
1846  214 
1845  231 
1845  234 
1845  235 
1845  236 
1845  242 

1845  a03 

1846  120 

1846  140 
1846.  150 

1846  169 
1840  182 

1846  200 
1846  240 

1846  276 

• 

1846  288 
J947     80 

1847  %3 
1847  llfif 
1847  13^ 
1847  28Cr 


1847  m9 
1847  329 

1847  asr 


AU.. 
All.. 
All.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 


AU, 

AU. 


AU 

1.  2.  4.  5. 


All. 
AU. 
AU. 

AH. 

AU. 


1.. 

AU 

AU. 

All. 

AU. 

AU. 

AU. 

AU. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
245 
245 
417 
417 


in  19 
1122 
2 


1 
1 
1 
1 


19 
22 
22 
19 


11H9 


AU 

AU 

AU 

3 

AU 

AU 

All 

AU 

AU 

1 

1.  2.4,5 

AU 

AU 


AU 

AU 

1 

7-13,       16-37. 
45^04,66^83.. 


1.. 
AU. 
AU. 
1.. 
AU. 
AU. 
AU. 
1.. 


All.., 
AU 


'  AU#  »«••••••• 


7-13,  16-21,  23.  24,  26. 
27;  28  exctjpt  pt.  relat- 
iiig  to  surrogates'  courts, 
29-^1,  34-36;  45  ex- 
cept pt.  reUting  to  sur- 
rogates' courts,  46-64, 
6&-83 

7-13,  16-24.  26-37,  45- 
64.  66-83 

9 

19-21,  23,  24;  pt.  desig- 
natiug  the  times  aud 
places  of  holding  general 
and  special  terus  of 
the  supreme  court  and 
circuit  courts  and  coiu-ts 
of  oyer  and  terminer  and 
judge.s  who  shall  hold 
the  same 

25 

29-31 

46 

73 

All 

AU 

AU 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
593 
245 
748 
245 
245 
417 
305 
245 
245 
571 
686 
417 
245 
417 


1877  417  11[21 


1880  245 
1849  333 


1124 
4 


1848 

1886 
1848 
1847 
1848 
18M) 
1880 
1880 


379 
593 
379 
470 
224 
24o 
245 
245 


15 

1122 

32 

17 

if  24 
1524 
1*24 


[19^ 


SOHEDULE  OF  tA\V«  KEPEALED. 


rr-?"' 


Statutes  Hebbbt 
Repealed 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1641  282 
1841  297 

1841  321 

1842  88 
1842  107 
1842  157 


1842  197 
1842  202 
1842  240 
1842  277 


All. 

AU, 

All 

All, 

AU, 

All, 


All. 
AU. 
AU. 
1.2. 


AU, 
AU, 
AU, 
AU. 


1842  309  AU 


1842 
1843 

1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


.1844 
1844 


1844 
1844 
1844 
1844 


324 
9 
121 
172 
177 
187 
201 
205 
11 
104 


127 
148 


170 
273 
300 
312 


AU 

All 

AU, 

AU 

4.. 

AU, 

All, 

AU, 

AU, 

AU. 


AU... 
4,  5.  . 


AU, 
All. 
AU 
AU 


1844  324  m 


1844  341 

1844  346 

1845  10 
1845  24 
1845  25 
1845  87 


AU. 
All, 

AU, 
AU, 
AU. 
AU, 


REPEALING  8TAT- 
VTBS 


Previous  Repeals 


Part  relating  to  the  city 

of  New  York 

AU 

3 

All 

AU 

Al 

Al 

Al 

All 

AU 

Al 

AU 

1 

1 

1.  2 

2 

AU 


1881  537 
1877  417 
1842  202 
1877  417 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1866  782 
1877  417 
1893  686 
188a  406 
188C  245 


[l«l 


All 

6,  pt.  amending  R-  H..  pt. 
3,  ch.  8,  tit.  15,  §  8.  .  . 

All 

1 

3 


1860  245     1Y19 


1844  846 
1880  245 
1844  341 
1844  841 


AU. 
AU. 
AU 
4.. 


AU 

AU 

All 

All 

1.  3-8 

Part  relating  to  the  city 

of  New  York 

All 

AU 

4,  6:  pt.  relating  to  the 

city  o£  New  York 

4.  5 

AU - 

All 

All 

1 


All 
3.. 
AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
1883  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


2.. 
All, 
AU. 
AU, 
AU, 
AU. 


18.^7  308 
1880  245 
1880  245 
1877  417 
1880  245 
1882  402 


[IW] 


4 

m9 

1         [IMl* 
3 

• [1 WJ 

2 

1320 

1  J20 

111^ 

2 

11120 

1 

1521 

1I18 


1J21 
H2I 

1521 
ill  21 

rial 

ltl8 


?1I21 


[IMj 


988 


SCHEDCLK  OF  LAVVW  KKPKALED. 


Statutes  Hbbkbt 
Repealed 


L. 


Ch. 


Section 


Previous  RstVAUs 


£toelion 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I   f 


See 
note 


1845  112  AJl, 


1845  15S 

1846  168 
1846  210 
1846  214 
1845  231 
1845  234 
1845  235 
1845  236 
1845  242 

1845  303 

1846  120 

1846  140 
1846.  150 

1846  169 
1846  182 

1846  209 
1846  240 
1846  276 

1846  288 
J847  80 

1847  8^ 

1847  iisr 

1847  13^ 
1847  28a 


1847  m9 
1847  329' 
1847  9AT 


AU 

All, 

All 

AU 

AU 

AU 

AU. 

AU 

AU. 

AU, 

AU. 

AU. 

AU. 


1.. 

All. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 


1877  417 
1880  245 
1880  245 
1877  417 
1880  245 
1880  245 
1877  417 
1877  417 


AU.i.... 
1,  2,  4.  5 


AU. 
AU. 
AU. 


AB. 

AU. 


AU 

AU 

1 

7-13,       l«-37, 
45^04,66^83.. 


All.. 
All.. 
AU.. 


AJl 

^1::::: 

3 

AU 

AU 

AU 

AJl 

AU 

1 

1,  2,4.6 

AU 

All 

1 

AU 

AU 

1 

AU 

AU 

AU 

1 


7-13,  16-21.  23,  24,  26, 
27;  28  exajpt  pt.  relat- 
ing to  HiuTOffates'  courts. 
29-31,  34-36;  45  ex- 
cept pt.  routing  to  siir- 
rogatfs*  courts,  4^-64, 
66-83 

7-13.  1&-24.  26-37.  45- 
64.  66-83 

9 

19-21,  23,  24;  pt.  deuig- 
nating  the  tinicfi  and 
places  of  holding  general 
and  Epecial  terms  of 
the  supreme  coiurt  and 
circuit  courts  ami  courts 
of  oyer  and  terminer  and 
judgis  who  abaU  hold 
the  same 

25 

29-31 

46 

73 


1893  686 
1880  245 
1877  417 
1886  593 
1877  417 
1880  245 
1877  417 
1886  593 
1880  245 
1869  748 
1880  245 
1880  245 
1877  417 

1879  305 

1880  246 
1880  245 
1888  571 
1893  68$ 
1877  417 
1880  246 
18f7  417 


1  19 
1122 


I 


21 
24 
21 


1877  417  1 K  21 

1880  245  1  1  24 
1849  333  4 


AU. 

AU 

AU. 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
18M)  24o 
1880  244 
1880  24u 


15 

1122 

32 

17 

lf24     • 
1  i24 

li24 


r 


scm:Di:i>:  of  laws  repealed. 


Statutes  Hereby 
rspbalkd 


1847  339 
1847  377 

1847  390 
1847  391 
1847  410 

!847  429 
1847  430 
1847  450 

1847  462 
1847  464 


1847  470 


/ 


1848  32 
1848  48 
1848  50 
1848  53 
1848  185 
1848  222 
1848  224 


1848  277 
1848  312 
1848  379 


1849  30 
1849  107 
1849  133 

1849  160 
1849  193 


1849  256 
1849  258 


AU 
All, 


2-4. 
All. 
AU. 


All. 

All 

All. 

AU. 
AU 


1-25, 
34-^6, 


27-32. 
38-53. 


1848     28     AU 


AU, 

AU 

AU 

AU 

All 

AIL 

AU. 

AU. 
AU, 
AU. 


1848  380     All 


AU.. 
AU.. 
AU.. 

AU.. 
AU.. 


1.. 

AU. 


Prsvious  Repbals 


{Section 


REPBALINa  STAT- 
,11TE«1 


L.  I    Ch.l     S 


See 
note 


AU 1880  245 

AU 1848  379 

Ah 1877  417 

2,3 1877  417 

1. 1848     32 

1-6 1877  417 

7,8 1880  245 

AU 1864  280 

AU 1880  245 

2 1849  256 

AU 1880  245 

AU 1880  246 

Part  w*lating  to  the  city 

of  New  York 1881  537 

AU 1880  245 


1-13,  15-25,  27-31,  34, 
36,  38-44.  46-52 

1-25,  27-32,  34,  36,  38- 
53 

1-25,  27-32.  34-36,  38- 
53 

3,  last  paragraph 

AU 

AU 


1877  417 

1880  245 

1896  548 
1848  222 
1880  245 
1896  548 


AU, 

AU 

AU 

AU. 

AU, 


All. 
AU. 
AU, 
13. 
AU. 
AU. 
AU. 
AU. 
AU, 
AU, 
AU, 


AU 

AU 

1,  pt.  amendinf?  II.  S.,  pt. 
3,  ch.  8.  lit.  10,  (  28, 
subd.  4 

1 

2 

4 

AU 

1 


1880  245 
1880  245 
1880  245 
1880  245 
1877  417 
1860  245 
1877  417 
1877  417 
1880  245 
1849  333 
1849  438 
1877  417 
1880  245 
1849  439 
1877  417 
1880  245 
1880  245 
1854  240 
1889  382 
1863  362 


AU, 


«  •  •  «  « 


■  •  •  • 


1874 
1879 
1857 
1862 
1880 
1870 
1880 
1853 
1880 


208 
101 
684 
368 
245 
78 
245 
153 
245 


1124 

15 

1121 

1 1  21  ri  W 

I  LI99]* 

I I  21  [200] 
2 

5 

1124 

1  • 

1124 

1124 

1 
1124 


1121 

1124 

1 
1 
1125 

[201] 

1123 

1125 

1125 

1126 

1122      • 

1  • 

1122 

1122 

1125 

1  ♦ 

1122 

114 

1  • 

1122 

1126 

2 

10  ♦ 

2 

8  ♦ 


1 
1 
2 
1 
2 
1 
1126 

iiaa 


* 


040 


SC  HEDl'LK  OF  LAWS  RKPEALED. 


^ 


1 

Previous  Repeaus 

Section 

REPEALING   STAT- 
UTES 

L.  I  Ch.  1     i         See 
note 

Statutes  Hereby 
Repealed 


1849  3M  All 
1849  3 -.7  All 
1849  3HJ      Ail 


I  Vmv  438     AU  ..«.•« 


All 1877  417     1  5  23 

All 1880  245     1  i  26 

Part  relating  tc  the  city 

of  New  York 1881  537     1 

Ail 1880  243     1  H  26 

11,  13.  14,  16.  24.  30.31; 

5;^,  subds.  3.  9:    50,  57, 

60-^2,  64.  subd.  11;  68. 

74.    99-101,     111.     113. 

114.  UC,  122,  126.  l.K>- 

132.  134-136.    138.   139, 

142,  subd.  2;    149,  152. 

153,  156-1 5S.  162.  172- 

174.  179,  subd.  3;    188, 

193,  231,  244.  246.  BUbds 

2,  3;   252.  255,  258.  259, 

263-265.   26S.   269.   272 

273.278.281.  subd.  2; 282 

284.  287.  291,  292.  297. 

298.  302.  306.  307,  subd. 

6; 317,339  348.340.353. 

354.  366.  371.  384.  385. 

397,399,459,460,470..    1851  479    I 

33,  subd.  2;  64,  subd.  15; 

140.  150.  1C7.  168,  253. 

274,  359,  360.  367.  401. 

460.  471 1852  392     1 

49 1851       2     1 

53,  subds.  1,  2,  4-8 1861   158     1 

64,  subd.  4;  118 1867  781     4,  7 

64,  subd.  13;  365.  398.  . .    1869  883    5, 11. 13 

66.128.226 1870  741     4,7,9 

104.  154,  335.  355.  395 ..  .    1863  392     1 
121,  227,   229.   241,  300, 

307,  subds.    1-.5,    7,   8; 

308,  309,  311,  315,  331, 

333.  352,  362,  369 1857  723    3.  6-8. 

12-19. 

21.  23. 

24 
6.     10. 

12,  15. 

18 
1 
6.  8, 13. 

15 
I 

4,9 
6 
16,  21. 

25 
15 
15 


177.  283,  343.  379.  434 .. .    1866  824 


179.  subds.  1.  2, 4,  5 1875     28 

204,  256,  328,  344 1858  306 

238 1875  409 

243.  334 1865  615 

267 1860  459 

304.subds.  3.  4;  318,  364  1862  460 

391 1876  431 

426 1869  883 

Part  rplatiiiR  to  the  city 

of  New  York 1881  637 

Ail 1880  245 

1*41 


11114. 
26 


8CHKDULK  OF  I.AWS  REPEALED. 


Statutes  Hereby 
Repealed 


1849  439     All 

1850  I       All 

1850  15     AU 

1860  82     AU 

isrx)  94     All 

1850  128     All 

IDfiO  l.'iO     Ail 

ly.-H)  162     All 

1  sr>()  225   All 

185:)  245     All 

1H50  260     All 

1850  272     All 

lS.-)0  295     All 

1S51  2  Pari  affecting 
0<xk'  of  Pro* 
cecluro,  §1^  47, 
49 

1851  21      All 

1S5I  i:i4     33 

18,;!  16.'<      All 

ISwl  2^)2     2 

1851  232     All 

1851  277     All 

1851  444      AU 

18."'  155     AU 

1851  460      AU 

1851  472     All 

Ihol  479     AU 


Previous  Repeai^ 


Section 


REPEALING  8TAT- 
UTEH 


L.    I   Ch.   I       § 


11-18 

Part  relating  to  the  dty 

of  New  Yortc 

All 

AU 

1,  2,4 

3 

All 

AU 

AU 

1 

All 

AU 

3 


1877  417     H  23 


See 
note 


All 

AU 

AU 

1. 

All 

All 

Part    afTectinp    Code    of 
Procerture,  ff  47,  49. . . . 


1881 
1880 
1877 
1877 
1878 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1877 
1880 
1877 
1877 
1866 
1880 
1877 


537 
245 
417 
417 
129 
260 
245 
245 
417 
389 
245 
245 
417 
245 
417 
417 
115 
245 
417 


1 


All 
33. 
All 
2.  . 


AU 

Part  reiatinf?  to  the  city 
of  New  York 


All 
All 
Ail 
1.. 
AU 
All 


1877 
1893 
1896 
1877 
1896 

1881 
1880 
1886 
1880 
1868 
1880 
1880 


417 
101 
548 
417 
548 


53/ 
245 
593 
245 
828 
245 
245 


1  T)t.  amending  L.  1849, 
Ch.  438.  Sfi  11.  13.  30. 
mibdfi.  12.  13:  101,  116. 
149.  153,  173.  244.  252. 
255.  264.  265,  268,  272, 
478.  281.  wibd.  2;  287, 
307,  s\i\H\.  6:  317,  348, 
349.  353,  354.  397.  46t), 
470 

1   pt.   aniendinK   h.    1849. 
Ch.  438,  51.  14.  99,  100. 
382 


1852 
1867 


392 
781 


1  pt.  amending  L.  Id49, 

C  h.  438,  |>§  24,  31,  258  .  Ib76  431 
1  pt.  amendinK  I'-  1349. 

Ch.  438,  ji  53.  Mibd8.  3.  9.  1S61  158 
1   pt.  umeiidinff  L.  1849. 

Ch.  438.  $$111,136,385  1860  824 

•42 


1.2,4 

1 

27 
27 
24 


1527 
1  127 


27 
27 
24 
27 
24 
24 


124 


1877  417     1  1  25 


1125 
1 

IT  25 
1 


7     1 


1  ^28 
1*  28 
M.  28 
1 
2 
2 


3.  6.  6, 
10 

2,4.10 

1 

2,5,10 


SCHKDUI-E  OV  J,A\V6  HBPBALED, 


Pbevioub  KepeAU 


1  4gb  An.. 

2  «7  All.. 
2  Ki  All.. 
2  173  All .  . 
a  377  All.  . 
2  374  1-S. . 


i  III.  a  g  L.  ltM9. 

CSi.  4;  1,132 

1  lit.  E  .g  L,  1849, 

Ol.  4^  ..  SIlM.;).. 

1  pt.  i  ,e  L.  lM4e. 

Cll.  <  0,  BUIM1.3. 

1  pt.  a  ,E  L.  IM4y, 

Ol.  *;  r3,  36«,  371 

1  u(.  aiwli.llim  L.  1841*, 

cSi.  438. 1  sea 

.All 

1,  2  10  first  oemlcolon,  3 . 
All 

Ml'.'.'.'.'.'.','.'.'.'.'.'.'.'.','.'.'. 

a:::::::::;;:::::::: 

I-u 

Part  rtUtlivK  lo  the  rily  ot 

New  York ' 

Part    amenillng   L   1S40, 

Ch.  438.  I  II 

Part  itiiiendlnc  L.  1840, 

Ch.  438.  i  13 

Part  ttciiPiiding  I^  184U, 

Ctl.  4;i8.  i  30.  Sllbrl.  13. 
Part  unKii'line   I.   1S49, 

Cli.  438.  I  116 ;. 

Fart  ^mendlna  L.  1840, 

Ch.438,  {  153 . 

Part  nmundiiiK  L.  184  B, 

Ch.  438,  I  IS-,  liutxl.  7. 

"  anil  what  followi  IL  ". 
Part  amernllng  L.  1849, 

Ch.  438,  i  m 

Part    aiiivncliiie  I..  184U. 

ai.  438,  f  244,  subil.  4. 
Fart  amGiKtIiiE   1~   1840, 

Ol.  438,  I  2(15 

Part  amF-iiiUiiK  !>-  184t). 

Ch.«8.  I  275 

Part  aiTioiKlIng   U  1849, 

Ch.  438,  I  307,  Biib.  e.. 
Part  amending  U  1849, 

Ch.  438,  i  349 

Part  amendlmi   I..  1849, 

Ch.  438.  f  3.'i4 

Fitrt  amendljia  L.  1849. 

Ch.  43R,  i  SM 

Part   amendhig   L,  1840, 

Ol.  438.  I  367 

Part  amondlnE   T~  1840, 

Ch.   438.    i  401.   siiM!<. 

3-S 

Pjrt   Rnn-iiilliijf   L.   1849. 

Ch.  438,  }  401,  Bubrl-B. 


LS57  723 
358  30fl 


.857  723     : 
885  615    : 


.803  302  : 
.870  431  ; 
.867  781     I 


I8S2  400     : 
I8S.'>  <IS 

f.SS  30S 

m  S4S 


SCHEDULE  OF  LAWS  REPEALED. 


STATtTTEs  Hereby 
Repealed 


18o3   153. 
18.53  238 


1853  421 
1853  511 
1853  529 


1853 

1854 
1854 
1854 
1854 
1854 


648 
75 
116 
135 
206 
270 


1855  10 
1855  44 

1 S55  85 
1855  202 
1855  279 
1855  471 


1855 
1855 


511 
530 


1856 
1857 
185 

1 85 
1 85 
185 

185 
185 
185 
185 
185 


166 

60 

173 

303 
308 
353 

396 
512 
567 
679 
6fA 


All 
AH 


1853  338     All 


.VII 


AH 
All 


All. 

All 

All. 

All. 

AU, 

All. 


All. 
All. 

All. 
All. 
All. 
4.5 


AU, 
All 


AU 

AU, 

AU, 


2.3. 

AU. 

AU. 

AU. 
AU. 


1857  7ra    AU, 


Previous  Repeals 


Section 


repealing  stat- 

UTBA 


L.  I  Ch.I  S 


AU 

1 

AU 

1-3.  5-7 


1880  245 

1879  316 

1880  245 
1877  417 
1896  548 


130 

Y30 

127 


See 
note 


AU 

Part  relating  to  the  city 

of  New  York 

AU 

•  ■■Aft    •      ••      •••■•••••••••••• 

AU 


1877  417  1 1  27 


1881  537 
1877  417 
1880  245 
1877  417 
1880  245 


[3021 


AU 

1,2 

Part  relating  to  the  city 

of  New  York 

AU 


1880  245     1131 
1877  417     11 


[303] 


1 

.\ll 

AU 

1,2 

4 

4 

AU 

1 


All 

AU 

AU 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

All 

AU 

AU 

AU 

All 


28 


1881  337  1 

1880  245  1131 

[2041 

1857  723  5  ♦ 

1877  417  2 

1880  245  1532 

1880   245  1 1  32  [205] 

1877  417  1 1  29 

1870     60  1         [206]* 

1896  548  1 

1880  245  1182 

1865  296.  1  • 

1856  166  4 


AU 

AU 

1 


AU. 
2.  3. 


AU 
.MI 


«   «   •   « 


All 

1 

AU 

1  pt.  amending  I..  1849, 

Th.  438.  if  11.  .suhd.  2.  .. 

1  pi.  amending  L.  1849, 

Oh.  4.18.  $  11.  subd.  3. 

1-3,  5-n.  18-20 

4 

4.  12-17,  21-24 

6 

7 


1859  440 

2 

1877  417 

1129 

1877  417 

1130 

1877  417 

1131 

1861   12 

1 

1880  245 

1133 

1858  107 

2 

1883  245 

1133 

1850  428 

9 

1877  417 

0 

1886  503 

1132 

1133 

1880  245 

1877  417 

1131 
1133 

1880  245 

1868  828 

2 

1880  245 

2 

1867  781 

1 

1866  824 

1 

1877  417 

2 

1S66  824 

4 

1830  245 

2 

1866  824 

7 

1875  28 

8 

S0HED(TIJ5  OF  r.A\V8  RKPEAT.ED. 


STAT17TE8    HKREBY 

Repealed 


Previous  Repeala 


Section 


REPEALING  STAT- 
UTES 


L.  I  Cll.  I   I 


1857  775 

All 

1858  37 

All 

1858  107 

AH 

1858  176 

All 

1858  244 

All 

1858  306 

All 

1859  110  All 

1859  134  AU 

1859  174  All 

1859  198  All 

1859  252  All 

1859  261  All 

1859  262  AU 

1850  428  AU 


1C59  440  2,  3 

1860   6  AU 

1860  80  AU 

1860  131  AU 

1860  136  AU 

i860  152  AU , 


8 1869  883  7 

13  pt.  amending  L.  1849, 

Ch.  438,  §  307,  suIhIs. 

5-7 1858  306  11 

13  pt.  amending  L.  1849, 

Ch.  438.  §  307,  siibd.s. 

1-4 1864  413  1 

14 1862  460  18 

15 1865  615  8 

17 1876  431  12 

18 1858  306  14 

21 1862  460  23 

22 1858  306  16 

AU 1880  245  1  ^  33 

2 1861  288  1 

AU 1877  417  1*32 

All 1877  417  1132 

1 1860  176  1 

AU 1880  245  1 1  36 

AU 1877  417  1 1  32 

1,  8.  12 1865  615  2,  5,  8 

1,  5-7.  9.  13-15,  17,  18, 

21 1877  417  2 

2-4,  8,  10-12,  16.  19.  20.  1880  245  2 

4 •  1866  824  4 

11 1864  413  1 

13 1863  392  1 

14 1876  431  13 

17,  18  pt.  amending  L. 

1849,  Ch.  438,  §  401, 

subd.  3 1850  42$  0,  10 

20 1867  781  8 

AU 1880  245  2 

AU 1877  417  1 133 

AU 1880  245  1  5  35 

All 1877  417  1  i  33 

AU 1880  245  1  i  35 

1 1880  245  2 

AU 1893  686  1 

1 1877  417  11 33 

AU 1880  245  1  1  35 

1-:J.5,9-14 1877  417  2 

4,  8,  14 1865  615  5,  8,  2 

4,  6-8 1880  245  2 

7:.\ 1864  413  1 

9 1860  459  12 

11 1863  392  1 

2.  3 1877  417  1  f  33 

AU 1877  417  1 1  34 

Part  relating  to  the  dty 

of  New  York 1881  537  1 

AU 1880  245  1 1  36 

1 1876  431  5 

10 1805  616  1 

All 1880  245  1  1  36 

1 1864  545  1 

AU 1880  245  1 1  36 

AU 1880  245  2 

946 


See 
note 


SCHEDULE  OP  LAWS  REPEALED. 


Statutes  Herbby 
Repealed 


Ch. 


Section 


18C0  167  All 

1R60  173  All 

1880  202  All   

1860  469  All 


1860  403  U  9. 

1861  11  All. 
1861     12  Al 
1861  158'  Al 


1861  221 

1861  288 

1862  43 
1862  86 
1S62  229 

1862  246 
1862  251 
1H62  368 
1862  375 
1862  451 
1862  460 


All. 

All. 
All. 
All. 
All. 


Al 
Al 
Al 
Al 
Al 
AU 


*••■•••••• 


1802  471  All 

1862  4H5  All 

1863  206  All 

1863  212  All 

1863  362  1*9 


Previous  Rbfbaib 


Section 


REPEALING  8TAT- 
UTES 


AU 

All 

All 

Part  requiring  graduates 
to  be  adtnttt«a  to  prac- 
tice upon  production  of 
their  aiploma« 


L.   I  Ch.  I     §        See 
"note 

1865  218     1  * 

1877  417     1534 
1880  245     11136 


1-3.  8. . . . 
4-7,  9-12. 

6,  8 

7 


12 

1.3 

AU 

AU 

1,  pt.  amending  L.  1849, 

Ch.438,  }53,  8ubd.  2... 

AU 


All. 

AU. 

AU, 

AU, 

5.. 

All, 

AU. 

AU, 

AU, 

AU 

AU 


1877  417 
1G70  431 
1£80  245 
1C77  417 

1865  615 

1875  28 
1862  460 
1880  245 
1880  245 
1880  245 

1802  460 
1880  245 
1862  48ft 
1877  417 

1866  175 
1877  417 

1876  278 
1880  245 
1880  245 

1877  417 
1880  245 
1877  417 
1865  336 


1  pt.  r,mendfng  L.  1849, 

Ch.  438.  }  24 

1  pt.  amending  L.  1849, 

Ch.433,  ill.subd.  3. .. 

1.  2,  4.  6.  7-9,  11-14.  22, 
81,82.  85-87 

2,  4.   19.   28,   24.   26  Pt. 
amending  L.  1849,  Ch. 

438^  i  366.  Bubd.  5;  S  31  1865  616 


3,  6.  10,  15-21,  23-^,  23, 

84 1880  245 

0,  27 1866  824 

9 1869  883 

10 1867  781 

11,36 1863  392 

17 1864  413 

All 1877  41T 

1 1880  SAi 

1 1869  589 

AU 1.77  417 

AU 1^77  417 

1,2,5.6,9 1880  245 

3 1867  782 

4,  7,  8 1893  686 

7 1864  420 

446 


11(34  £2071 

2 

2 

6.6  • 

3  ♦ 

31  ♦ 

1130 

1537 

1I37 

3  ♦ 

2 

2 

1185 

2 

M30 

1  ♦ 

11138 

2 

1136 

2 

1136 

1 


1876  431     2 
1867  781     1 

1877  417    2 


C2Wj 


2. 3.  a 

10^12 
14 

2 

4.14 

7 
8 

1 

1136 

2  [2091 

1  • 

37 

27 

39  [2IOj 

1 

1  • 


i 
11 


SCHEDULE  OF  LAWS  REPBAI^l). 


3TATI.TEB    HeREBT 

Repealed 

Pix 

loue  Bbpbaui 

1. 

Cli. 

Section 

SMikm 

ItlBB 

r,.  1  ch.  1 

1         HM 

■cj; 

Ill 

|: 

2-0. 
Ail! 

1 

J.   1X40 
16,856 

..  1S40 

-  1849 
..'  Vb4S 

.'  mo 
3-  m" 

1894  413 
1886  82* 
877  417 

:|| 

SSO  24fl 

897  7»a 

14    [3Il]« 

• 

4                • 

T39 

5*0 

1  40  [III] 

I^^JS 

All 

872  680 

II 

869  824 
880  24o 
880  246 

me  784 

i  i 

869  307 
877  417 

i-f?<;; 

ST, 

Aji: 

All 

1804  414 

0               • 

J!: 

140         ^ 

M. 

M-. 

138         ^ 

iic 

130 

J"^ 

8S0   24j 
877  117 

ALl 

All 

is 

SCHEDULE  OF  LAWS  REPEALED. 


Statitteb  Hereby 
Kepealed 


I860  615     All, 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1,2,6,7,9-11.. 


All 

All 

AH 

All 

All, 

All 

All 

AH 


1866  782 
1866  784 
1866  824 


All 

All 


1867  68  AH 
1867  116  AH 
1867  516  AH 


1867  658  AH 
1867  781  All 


1867  782  1,  2.  6-16.. 


1867  887  AH 


1868  594 
1868  596 
1868  764 
1868  804 

1868  828 

1868  869 

1869  99 
1869  133 
1869  157 


AH, 
.\H, 
AH 
AH 

All 

AH, 

AH 

•Ml 

AH 


Previous  Repeals  , 


Section 


RBPEAMNO  STAT- 
UTES 


L.  I  Ch.  I     I 


1-3,6.7,9,  14 
2   5    8 

4i5.'8,i"0-i3."i 
6 


7,  11,  14. 

13 

AH 

AH 


AH 
.\H 
AH. 


All 

AH 

AH 

1.2.6,7.9,  10 

6.  7 

All 

AH 

1,6-8.  10.  12,  16.  17 

3-5,  11,  13-15,18 

7 

11  pt.  amendiiiK  L.  1849, 

Ch.   438.    i  307,   subds. 

1,5;    »|  17,  18 

AH 

AH 

1.  2 

Part  r*»lating  to  the  city 

of  New  York 

AH 


1877 
1876 
1880 
1870 
1866 
1869 
1880 
1880 
1880 
1880 
1877 
1877 
1880 
1877 
1880 
1869 
1877 
1893 
1877 
1880 
1875 


417 
431 
245 
741 
824 
883 
245 
245 
245 
245 
417 
417 
245 
417 
245 
820 
417 
686 
417 
245 
28 


See 
note 


2 

1.9,  U 

• 

2 

10 

• 

8.13,17 

• 

12 

* 

1141 

2 

1141 

2 

1140 
ll40 

1142 
1140 

1142  [215] 

1140 

1 

2           [216] 

2 

• 

AH 

1-3,5,6,9,10,14,  15 

2,  14 

4-8,  11-13.  16 

1 

1.  7-10,  16 

1,  2,  5-16 

13 


15 

16 

All  except  part  relating  to 

criminal  proceedings.  . . 

AH 

AH 

AH 

2 

AH 

AH 


1867  781 

1880  245 

1877  417 

1878  33 

1881  ,'>37 
1880  245 

1870  170 
1880  245 
1877  417 
1809  883 
1880  245 

1871  482 
1880  245 
1893  686 
1887  630 
1886  593 
1869  246 


12,  13 

16 

2 

1141 

1.2 

1 

1143 

1 

1143 

2 

3,  14 

2 

1 

1143 

1 

1 

2 

1 


■    ••••• 


1877  417  1141 

1886  583  1142 

1880  245  1144 

1877  417  1142 

1880  245  2 

1870  706  1 

1880  245  1144 

1880  245  1144 


AH 
AH 
1.. 
AH 


43 
43 
43 
45 


1217} 


048 


SCHEDUI^  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Pbevioub  Repbaia 

L. 

Ch. 

• 

Section 

Section 

REPEAUNG  STAT- 
UTES 

L,    1  Ch. 

1     S        «ee 

1869  246 

;    All 

1870 
1880 
1872 
1880 
1877 
1880 
1877 
1877 
1880 
1872 
1880 
1877 

1880 

1880 
1873 
1880 
1877 
1870 
1876 
1880 
1880 
1880 
1875 
1877 
1G75 

359 
245 
92 
245 
417 
245 
417 
417 
245 
139 
245 
417 

245 

245 
211 
245 
417 
741 
431 
245 
245 
245 
32 
417 
442 
245 
155 
9 
245 
686 
245 
245 
428 
245 
708 
246 

537 
245 
245 
417 

537 

ai6 

548 
480 
417 
245 

14 

1869  260 

All 

AH 

AU. 

1. .. 

11(45 
1 

AU. 

1145 

1 1  43 

1869  433 

All 

AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
All. 

cii. 

AU. 
1. . . 

1  145 

1869  589 

1  ^43 

1869  626 

All 

1343 
1^45 

1869  627 

All 

1869  672 

All 

2 

1869  748 

All 

1545 
ll43 

1869  807 

All 

.  ameiKlliig  L.  1866, 
692,fj6»7 

1869  820 
1869  831 

1  pt.ameiullne 
L.   1866,   Ch. 
692.   SS  6,  7: 
H2,3. 

All 

1^45  [218] 
1145 

1860  845 

All 

1869  883 

,     AH 

AU. 
1-4. 

3,  5. 

4,  8. 
5,8. 
AU. 
AU. 
1... 
All. 
1.. . 

*6,  7,9.  id,* is^is!!! 
11, 12.*.*.".  *.'.'.'.' .!! 

1145 
2 

)     All 

'     All 

1.3 
1.9 
2 

1870     2(] 

1146 
1^46         ^ 

1870     37 

1870     46 

i     All 

1870     59 

1     All 

1144         ^ 

1870     74 

.     All 

AU. 
1... 
2. .. 

1880 
1890 
1874 
1880 
1893 
1880 
1880 
1875 
1880 
1871 
1880 

1881 
1880 
1880 
1877 

1881 
1876 
1896 
1380 
1877 
1880 

1146 

1                  ♦ 

[     All 

1                  • 

2.. . 

1 1146 

1870     78 

AU. 

AU. 

1-3. 

5... 

AU. 

1. . . 

•«••«••••«••••••••• 

1 

1146 

1 1  46  [219] 

1  If  46 

1870  151 
1870  170 

1-3.5,  6 

\     All 

JL870  341 

AIL 

1140            ^ 

1870  359 

■*» 

)     AH 

AU. 
Part 
of  1 
AU. 
AU. 
1-8. 

1-^. 

the 

3 . . . 

15. . 

relating  to  the  "city 
^ew  York 

2 

All 

1 

1 146 

1870  394 

ic^u.'.'.'.','.'.'.'.'.'.'.'. 

10-15:  pt.  relating  to 
city  of  New  York.. . 

1 146 

1870  408 

;     1-8.10-15... 

'     1.3,4,6 

I     1 

11144 

1 

1                  • 

1 

1870  467 

1... 

1                  • 

1... 
AU. 

If  44 
IK  46 

1870  55C 

..   ...[320] 

1870  70« 

;    AU 

'    AU 

AU. 
2... 

1880 
1874 
1880 
1880 

245 
258 
487 
24a 

1146 

1870  717 

1  ,  -to        ^ 

7... 

1                 * 

AU. 

1146 

949 


r 


SC^KKDUIJ*:  OF  LAWS  REPEALKD. 


Statutes  Hereby 
Repealed 


1877  456 

1878  30 
1878  33 


1878  126 
1878  129 
1878  166 
1878  175 


1878 
1878 
1878 
1878 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 
1881 
1881 
1881 

1881 
1882 
1S82 
1883 
1883 


292 
208 
324 
408 
35 
101 
151 
211 
257 
305 
311 
316 
349 
389 
406 
36 
58 
231 
393 
423 
480 
487 
561 
25 
40 
211 
414 

654 
124 
340 
195 
205 


All. 
AU, 
All, 


AU. 
All. 
All 
All 


1878  219     AU. 


AU. 

2.. 

AU 

AU. 

All. 

AU. 

AU. 

AU. 

AU. 

AU. 

All. 

AU. 

All. 

All. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 


5. 


AU, 
AU 
AU 
All 

AU 
AU 
AU 
AU 
AU 


1883  426    AU. 


P&Evious  Rbpeala 


Seetioa 


RBPEALINa  STAT- 

UTEM 


L.  I  Ch.:  i 


AU 1893 

AU 1880 

2 1878 

Part  relatinir  to  the  dty 

of  New  York 1881 

AU 1880 

1 1879 

AU 1880 


686 
245 
175 

537 

245 

35 

245 


AU. 

AU. 

1.. 

2.. 

AU. 

2.. 

AU 


1880 
1881 
1879 
1884 
1880 
1880 
1880 


245 
537 
211 
327 
245 
245 
245 


1 1879  257 

AU 1880  245 


All 
All 


1896  548 
1806  548 


3.  4. 


AU 

All', 


1 
2 
1 

1 

n[54 

1 

1154 


See 
note 


1  154 

1 

1 

1 

2 

If  54 

1  1|54 


£22^1 


1 
2 


1 1870  349     1 


1 1880     58  1 

All*.* .*.*.* !.■;.'.*.;;;.* .*.*.;;  1893  686*  i* 

1 1888  555  1 

1 1881      25  1 

AU 1880  245  2 


1 
1 


AU 1893  686     1 


1889  472     1.  2 
1906  291     2 


1893  686     1 


2,  4,  6,  7.  9-11,  13 1884     60     1-8 

2,  pi.  direct Inif  that  sten- 
ographer api>ointed  by 
board  of  rlalms  shaU  act 

a.s  deputy  clerk 1884  334     2 

3,5,16 1888  366     2-4 

12 1893  425     1 

All 1897     36     4 

Ma 


t236J 


12361 


[24l^j 


[2421 


P4«] 


SCHKDULE  OF  LAWS  RKPKALKl). 


^ 


Statvtes  Heheuy       I 
Hepealed 


Previous  Repeals 


L. 


Ch. 


Section 


Section 


REPEALING  STAT- 

ITKH 

\~L.  I  ch.rr' 


1884 

60 

85 
133 
197 
309 
334 
336 
376 
490 
530 
112 
135 
267 
367 
577 

36 

.507 

6:i0 

118 

302 
365 

555 
571 

68 

330 
406 
472 
522 
155 
158 
173 
403 
456 
125 
379 
677 

All.... 

AU 

AH 

i 

i,  pt.  direct ing  that  the 
,stt*noKnipher  appoint (-(l 
l)v    said    coinnu.ssion»*rs 
of  hoard  of  claims  shall 
act  aa  deputy  clurk.  ,  . . 

1 

i884 
18S8 
1HS7 
1896 
18S9 
1897 
1807 
1S96 
1S,S5 

334 

365 

507 

451 

68 

36 

36 

548 

;i2 

2 
1 

1 

6. . . 
7. .. 

1 
2 

1884 
1884 

8... 

All. 

.Ml, 

All. 

All. 

2 
4 
4 
1 

1884 

All 

1 

1884 

1 

1884 

All 

1... 

1891 

379 

1 

1884 

^-^J •    •    •    • 

1884 

All 

1884 
1884 

All 

11 

.  • . . . 

Air. 

1893 

686 

1 

1885 

All 

1885 

•>  3 

1885 

2 

188  A 

All 

All. 

1893 

6^6 

1 

1886 

6,  pt.  ad<linR  § 
24  to  L.  1885, 
Cli    183 

1887 

All 

1887 
1887 

All 

All 

1... 

All. 
All. 

1S!)0 
1S97 
1V,)3 

451 

36 

686 

I 
4 

1 

1888 

1.    pt. 
nin^     ' 
won  Is 
tli«    re 
to  end 
tlon;  2. 

All 

beidn- 

wlt  h 

•'  and 

conl  " 

Qf  SCf- 

1888 

All. 
1. .. 

1893 

1S.S9 

686 

68 
36 

1 

1888 

All 

1 

1888 

All 

All, 

1897 

4 

1888 

All 

1... 
All. 
1... 
All. 
2,  3. 
2.  .  . 

1893 
1893 
1890 
1897 
1.S95 
1890 
1906 
1897 
1893 

100 
686 
403 

36 
544 
173 
291 

36 
686 

1 

1889 

All 

1 
1 

1889 

4 
2.  3 

1889 

2*  3 '  *  '  ' 

2         I 

1889 

All 

All. 
AIL 
All. 

2        ^* 

1889 
1890 
1890 

All 

AH 

All 

4 
1 

1890 

2.  3, 

All. 
All. 

1893 
1897 

686 

36 

686 

403 

1 

1890 
1890 
1891 
1891 

All 

All 

5          . 

4 

1S93 
1897 

1 
1 

All 

19.    last 
tence . . 

w^n- 

1892 

See 
note 


* 


[246j 

[ail] 

[249J 

36i; 

2M 


[2531 
b^4l 


[256] 


* 
[257}* 


[258] 


[260] 
[261] 


ai 


t>5S 


r 


SUIIKDI'LK  OF  LA^^'.S   REPEALKI). 


Statiites  Hereby 
Repealed 


I.. 


Ch. 


Previous  Repeaiji 


Section 


l»93 

100 

lH\)-6 

lUl 

\HiiA 

42o 

\SdA 

731 

IS9-1 

544 

IS96 

4.'>l 

1896 

.'>48 

1897 

403 

1897 

622 

1898 

124 

1899 

IftO 

1900 

223 

:900 

510 

t908 

185 

'iorte  Civil 

Code  Civil 

Code  Civil 

All 

All 

All 

All 

2-4 

All 

Ail 

1  pt.  aimmd- 
inp  L.  1891, 
Ch.  1 25,  §  5 . 

All 

All 

All.  ., 

Ail 

All 

2.  3 

Procedure.  .27, 
95,  360;  part 
relating  to 
surrogate...  . 
Procedure.  .83, 
fourth  .sen- 
tence   

Procedure.  Arti- 
cle heat  lines 
of  Cli.  1,  lit. 
2 


♦Section 


RKPBAIJyO  8TAT- 
UTRH 


L.  I    Ch.l     i        See 


Alt 


1897     36     4 


3 HM)H  185     2 

All 1897     36     4 


•  noie 
[266] 


All 1899  150     4 


!!l268l 


:C: 


.  P69] 
.  [270 
.  [271 

.[272 


P73] 
[3753 


»cy4 


NOXKS  10  fcyC'HEDULB. 


irOTES  TO  SCHEBiriiE. 

[Prepareil  by  Board  of  Statutory  Cousolidation.] 

AVli(>ii  a  Htatiito  has  been  Bpedticnlly  repeuledf  that  statute  and 
the  roi»eaIinK  .statute  are  given  without  an  exi  hinatory  note. 

Statutes  iudieated  by  au  asterisk  ♦  in  the  eohimu  **  See  note,'* 
have  been  jnuended  so  as  to  read  as  follows  amd  superseded  and 
repealed  by  the  anieudiuK  statutes  noted.  In  ease  the  entire 
statute  has  been  rei>ealed  by  bein^^  amended  **  to  read  as  fol- 
lows," exeept  the  seetion  whieh  states  when  the  act  shall  take 
effect,  this  seetion  is  in(;ludod  in  the  word  "All  '*  undiT  the 
lieadii)}?  "statutes  herebv  repealed"  without  further  explanati,»n. 

100.  K,  S.,  Pt.  .X  Ch.  1.  Til.  4.  H  1-lili.  24-28.  .Ci,  :W5,  40.  4."). 
Se<*tions  1-22,  24-28,  4."i  have  been  Jieretofore  n'pealed.  as  ap- 
p<»ars  in  the  schedule.  Sections  l^^K  ',\{\  are  c'overed  by  Clode  C!v. 
Pro.  fi  *J.'>4,  and  Code  Criui.  Pro.  §  22.  Section  40  is  superseded 
by  (%Mle  ('iv.  Pro.  H  27. 

101.  R.  S..  Pt.  :^.  Ch.  1,  Tit.  r»,  f(  20,  subd.  30.  KepealinR 
statute,  I^.  18;W,  Ch.  2J»r»,  $  .H,  iu  terms  repeals  subd.  20  of  said 
f  20.  In  fa<'t  subdivision  .'{0  was  intended,  as  shown  by  context 
of  hahmee  of  repealiufr  statute. 

102.  K.  S..  Pt.  .X  Vh.  1,  Tit.  H.  §  20,  subd.  38.  llepealiuK 
statute.  L.  1829,  Ch.  SO,  «  2,  in  terms  repeals  §  21,  subd.  38.  In 
fact  §  20,  subd.  'iS,  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S..  Pt.  3,  Ch.  8,  Tit.  17,  H  1-20,  .31-34,  3G-40.  .Ml 
repealed,  as  appears  in  sche<lule,  except  ff  32  which  provides  for 
warrant  of  attachment  apninst  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete*. 

105.  R.  S.,  Pt.  4.  Ch.  2,  Tit.  8,  S  1.  Relates  to  fees  of 
justices  of  peace.  All  except  last  paragraph  superseded  by  L. 
I8(5fi.  (*h.  05)2.  The  last  parnffraph  pmhibitinp  boards  of  super- 
visors from  allowinf?  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
in  obsolete. 

106.  h.  1778.  Ch.  12.  88  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4.  Code  Civ.  Pro.  §  27. 
covers  the  provisions  of  this  section.  Se<'tion  7,  abrogated  by 
Code  Civ.  Pro.  §S  232,  .^V>.     Section  0  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
§  3307. 

108.  L.  1770,  Ch.  10,  2  Sess.  Abrogated  l)y  provisions  of 
Code  Civ.  Pro.  88  3307.  3323. 

109.  L.  1770.  Ch.  17,  3  Sess,  Abrogated  by  provisions  of 
Code  (^iv.  l»ro.  §8  't*W)7,  :i323. 

110.  L.  1780.  Ch.  5(5.  §  3.  Superseded  by  Code  Civ.  Pro. 
§  1072. 

111.  L.  1782.  Ch.  24.  rS  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary and  obsolete. 

112.  li.  1782,  Ch.  1,  0  Sess.    Revolutionary  war  act.   Obsolete. 


NOTES  TO  SCHEDULE. 

177.  L.  1834,  Ch.  1.  Relates  to  office  of  vice-chancellor  of 
court  of  chancery.     Obsjoletc. 

178.  L.  ia34,  Ch.  100.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abolished. 

179.  L.  18;iG,  Ch.  'SO.  Relates  to  the  court  of  chancery  tchich 
was  abolished  by  Constitution  of  1846. 

180.  L.  18:^7,  Ch.  4.30,  U  'A  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Pro.  §  828. 

181.  L.  18.37,  Ch.  4(r>.  Section  1  repealed  a.s  appears  in 
schedule.     Section  2  is  a  validatinjr  statute.     Obsolete. 

182.  L.  18.38,  Ch.  2('»<J.  Relates  to  riphts  of  redemption  ex- 
istiuK  under  L.  18.37,  Ch.  410,  which  net  was  repealed  by  §  9 
of  the  act  examined  from  and  after  November  1,  lfvi8.    Obsolete. 

183.  L.  18.30,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolcti*. 

184.  I^.  18.3fK  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
184t;,  Art.  14,  §  r>. 

185.  li.  18.31),  Ch.  .307.  Relates  to  court  of  chancery  which 
was  abolished   l)y  the   Constitution  of  1840,  Art.  14,   §   5.     Ob- 

S»)I<'tC. 

187.  L.  1810,  Ch.  38.  Rt»fei-s  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1840,  Art.  14,  §  5.  Ob- 
solete 

188.  L.  1840,  Ch.  41,  §  3  pt.     Rej)ealinK  statute. 

189.  L.  1840,  Ch.  238.  U  2,  3.  Section  2  is  repealed  as  ap- 
p<iars  in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  184(i, 
Art.  14,  §  r>. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  cbrrec- 
tion  of  errors  which  was  abolished  by  the  Constitution  of  1840, 
Art.  0,  §  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  .serpeant-at-arnis  of  the  late  court  of  chancery.     Obsolete. 

193.  L.  1842.  Ch.  202.  Section  1  relates  to  compensation 
of  serpeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court,  'i^he  office  of  .serpeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  184<»,  Art.  14,  i  .5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  |  91  and 
by  L.  1802,  Ch.  (WO,  §  230,  subd.  4,  as  amended  by  L.  189G, 
Ch.  430.     Section  2  is  a  repenlinp  statute. 

194.  L.  1S42,  Ch.  300.  Relates  to  the  repister,  assistant 
repister  antl  clerks  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1840.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  Now  York,  Albany.  Utica  and  Oeneva. 
Tlie  statute  became  obsolete  and  inoperative  on  the  poing  into 
effect  of  the  Constitution  of  184<). 

195.  Ti.  1S42,  Ch.  .324.  Corrects  "clerical  errors"  in  a  stat- 
ut(»   which  has  since  been  repealed.     Obsolete. 

196.  r..  1844.  Ch.  .311.  Repister.  assistant  repister.  and 
clerks  (»f  conit  of  ehnncory  abolislir>d  with  the  court  of  chancery 
l>y  the  C«tnstilnlinfi  nf  1S4<?.  Clerks  of  the  supreme  court  men- 
tioned in  statute  e\:upined  were  the  clerks  of  the  old  supreme 
court  hnati'd  at  New  \ork,  Albany,  Utica  and  (icneva.     Statute 
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became  o)>soU*te  and  inoperative  on  the  going  into  efToct  of  the 
Constitution  of  184U. 

197.  Ij.  1845,  C'h.  235.  Relates  to  the  court  of  common  pleas 
which  wa8  abolished  by  the  Constitution  of  184(5,  Art.  14,  §   35. 

198.  h.  1847,  Ch.  3*J0,  §§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takos  effect. 

i99.  L.  1847,  Ch.  391.  Secticm  1  repealed  bj-  construction  cs 
appears  in  schedule,  balance  superseded  and  included  in  Xew 
York  city  consolidation  act,  L.  1882,  Vh.  410,  §§  infM122. 

200.  li.  1.^7.  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

201.  L.  1848,  Ch.  32.  Superseded  by  Xc»w  York  city  consoli- 
dation act,  L.  1882.  Ch.  410,  jS  3119-1122. 

202.  L.  18.53,  (^h.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1840,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  135.     Temporary, 

204.  L.  1855,  Ch.  10.     Covered   by   Code   Civ.   Pro.   §   27, 
206.   L.  1855.  Ch.  202.     Obsolete. 

206.  L.  18.55,  (^h.  471.  H  4,  .5.  Section  4  has  been  repealed 
as  , appears  in  schedule.  Section  5  states  when  act  shall  take 
effect 

207.  Jj.  1800.  Ch.  202.  Repealed  in  part  by  L.  1877,  Ch.  417. 
§  1,  J]"  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  .Judicial^'  Law,  Article  1.5. 

208.  L.  18(52,  Ch.  400.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.   *  Obsolete.  - 

209.  Ij.  .  1802,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  wlien  act  takes 
effect. 

210.  L.  1803,  Ch.  362,  §§  1-9.  Repealed  except  §  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  18(«,  Ch.  302.  Sections  1.  3,  4  are  reiiealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  1804,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  I*ro.  ft  2729,  snbd.  2. 

213.  L.  1864,  Ch.  280,  §  5.  Repeals  part  of  Revised  Statutes 
contained  in   this  si-hedule. 

214.  U  1865,  Ch.  330.  Relates  to  the  "tribunal  of  concilia- 
tion."    Obsolete. 

216.  L.  18(J0,  Ch.  092,  H  h  2,  0,  7,  9-11.  All  repealed  except 
§  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

216.  L.  18(50,  Cli.  824.  Sections  aro  all  repealed  exct»pt 
$§  2  and  ft  as  appears  in  schedule.  As  enacted  this  statute 
contained  neither  of  the  section  numbers. 

217.  L.  18(58,  Ch.  809.  Statute  cited  authorizes  attorney- 
general  to  institute  actions  on  certain  canal  contracts  made  in 
December,  18(5().     Obsolete. 

218.  U  18(59,  Ch.  820.  §  1  pt.  Repealed  as  appears  in 
schedule.     Balance  coven  d  by   Code  Civ.   Pro.   §§  .3323,  3.324. 

219.  L.  1870,  Ch.  151,  ^^  1-.3,  5,  0.  Sections  1-3.  5  repealed 
as  appears  in  schedule.     Section  0  is  when  to  take  efftvt. 

220.  li.   1870,   Ch.  .550,   §  1.     Reijealing  statute. 

221.  Jj.  1873.  Ch.  9.  (^alendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  l>y  L.  1873, 
Ch.  589,   **  so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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224.  Lr.  1876.  Cb.  444.  Sections  2^-4  amended  *'to  read  as 
follows "  and  thuB  repealed  by  implication  as  appears  in  the 
schedule.  Section  1  establii^hes  a  state  board  of  audit  which  was 
abolished  by  L.  188;i,  Ch.  2a-),  §  12.  Section  5  is  when  to  take 
eflfect.     Entire  act  superseded  by  U  1883,  Ch.  203. 

224a.  L.  1877,  Ch.  11.  Consolidated  in  Code  CiT.  Pro.  §  356. 
Sec  note  1. 

225.  L.  1877,  Ch.  154.  Section  1  amended  "to  read  as 
follows*'  by  L.  1882,  Ch.  124,  §  1.  Section  2  states  when  act 
takes  offt^ct 

226.  L.  1877,. Ch.  187.  In  terms  L.  1881,  Ch.  537.  repeals 
L.  1877,  Ch.  157,  but  givos  the  title  of  Ch.  187  and  date  of 
passnjre  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minuti^s  of  the 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  I  941. 

228.  L.   1877,  Ch.  417.     General  repealing  act. 

229.  L.  1878,  Ch.  106.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Ch.  408.  Amends  L.  1877,  Ch.  417,  §  1,  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151. '  Covered  by  Code  Civ.  Pro.  %  2484. 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  9  941 
as  amended  by  L.  1894.  Ch.  203.  ' 

233.  L.  1879,  Ch.  305.  Affects  L.  1^6.  Ch.  276,  §  1,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  Covered  by  Code  Civ. 
Pro.   §  3027. 

234.  L.  1879,  Ch.  311.  U  1877,  Ch.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Covered  by  Code  Civ. 
Pro.   $  2485. 

235.  L.  1879,  Ch.  316.  Amends  L.  18.53.  Ch.  238,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  If  30.  Covered  by  Code 
Civ.  Pro.  §§  lS(j6,  isr>7,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cflntwell,  108  N.  Y.  25.5,  and  Anders<m  v.  Anderson,  112 
N.  Y.  KU. 

236.  L.  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  §|  744, 
747.  748.  25:iO,  25,S7,  2758.  27(n.  270S. 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Civ.  Pro. 
§   M04a. 

238.  L.  1880,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  §  236. 

239.  L.  1880,  Ch.  561,  §  5.  Consolidated  in  Code  Civ.  Pro. 
§   sola. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  i\  1882,  by 
its    terms. 

241.  L.  1SS1,  Ch.  211.  Relates  to  the  state  board  of  audit. 
Supersedefl  bv  L.  1HS3.  Ch.  205,  which  estnblished  the  board  of 
claims  and  nr»olished   the  board  of  audit. 

242.  L.   1881,   Ch.  654.     Covered  by  Code  Civ.   Pro.   §|  812, 

8n 

243.  L.    1882,    Ch.    340.     Consolidated    in    Code    Civ.    Pro. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
f  9(;ib. 

246  L.  188,-?.  Ch.  420.  Snperse.iod  by  L.  1901,  Ch.  602, 
section  10  of  which  repeals  acts  inconsistent  with  the  balance 
thereof. 
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246.  L.  18W.  Ch.  300,  §  1.  Consolidated  in  Code  Civ.  Pro. 
§  2481,  snbd.  li 

247.  L.  X8^,  Ch.  330,  §§  2-5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claim.s.  Section  X  has 
been  rc^couimcuded  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by^§  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  stc- 
tiou  is  reconimendtM.1  for  repeal  as  having  been  superseded  by 
I  264  of  the  Code  of  Civil  l^rocedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims,  Section  2(J4  of  the  Code  prior  to  1008  expressly  coa- 
tained  the  words  "appropriations  of  laud."  This  expression  was 
omitted  when  the  section  wa.s  amended  in  lOOS,  but  the  lt»u- 
guage  contained  in  the  lOOS  amendment  is  bniad  cnouj-h  to 
cover  private  claims  for  a])proi)riations.  Sc-ction  3  is  consoli- 
dated in  §  274  of  the  (Vie  of  Civil  rrocedure.  Sec  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  , Section  5  is  when  to 
take  effect. 

248.  L.  18S4,  Ch.  37G.  Consolidated  in  Code  Civ.  Pro. 
§  JKJlc. 

249.  L.  1884,  Ch.  530,  §  11.  Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.   ISS."},   Ch.   112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  |§  2,  3.  Section  2  is  covered  by  Code 
Cir.  Pro.  §  033.     Section  3  is  when  to  take  effect. 

252.  L.  ]8>T),  Ch.  207,   §  2.     Obsolete. 

253.  L.  1880.  (^h.  r)77.  §  (>  pt.  The  part  of  §  G  which. adds 
§  24  to  L.  1885,  Ch.  18^5,  is  covered  by  Code  Civ.  Pro.  §  791. 
subd.  1.  as  amended  by  L.  1898,  Ch.  13(1  and  L.  liKKJ,  Ch.  51. 

254.  L.  1887,  Ch.  .30.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  §  9.33. 

255.  L.  1888,  Ch.  118.  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  I  933. 

256.  L.    1888,    Ch.    55-5.     Consohdated    in    Code    Civ.    Pro. 

§  mnd. 

257.  L.  1889,  Ch.  4(X5,  §§  2.  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1890,  Ch,  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  wlien  act 
takes   effect. 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§  fmie. 

260.  L.  1801,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
§§  260,  280. 

261.  Iv.  1892,  Ch.  677,  S  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.   §  931b. 

262.  L.  1893,  Ch.  KM).  Amends  L.  1847,  Ch.  80.  §  1.  "so 
as  to  read  as  follows."  L.  1847.  Ch.  80  was  repealed  l)y  I-..  1893, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealiMl  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1803, 
Ch.  (i80. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
§   841a. 

264.  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
§  2705. 

265.  L.  1S<V».  Ch.  .T44.  §§  2-4.  Section  2  consolidated  in  Code 
Civ.  Pro.  S  3.30(>a.  Section  .3  was  amended  *'  so  as  to  read  as 
follows."     Section  4  is  when  act  takes  effect. 

266.  L.  1»)6,   Ch.  548.     (General   repealing   statute. 
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267.  L.  1807,  Ch.  403,  §  1  pt.  Consolidated  in  Code  CIt. 
Pro    ft  941& 

268.  L.  *  1897,  Ch.  622.  Consolidated  in  Code  Civ.  Pro. 
§  }H51f. 

269.  L.  1809,  Ch.  150.  Sections  !-.'{  consolidated  in  Code  Civ. 
Pro.  §  3331a.     Section  4  is  a  repealing  section. 

270.  U  1900.  Ch.  223.  Consolidated  in  Code  Civ.  Pro. 
§  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
§  2-i81.  subd.  12. 

272.  L.  1908,  Ch.  185,  §§  2,  3.  Consolidated  in  Code  Civ. 
Pro.  J  2509.  subd.  7. 

273.  Co<le  Civil  Procedure  |§  27  pt.,  05  pt.,  3(J0  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  §  2507. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  §  2512. 
Section  300,  part  relating  to  surrogate  has  been  made  §  1323a. 

274.  Code  Civil  Procedure  ^  83  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  §  83  is  in 
Judiciary  Law,  §S  14,  24,  2t)5-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1.  Tit.  2. 
This  title  formerly  em!)raced  three  articles,  including  {1$  40-99. 
Of  these  sections  the  ones  remaining  in  the  Code  are  $$  .52, 
53,  55,  60  pt.,  (r>,  as  pt..  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles. 
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CEDTJBE. 

Made  by  h.  1909,  Ch.  05. 

I  Prepared  by   Buard  of  Statutory  Consolidation.] 

1.  §  350.  This  section  is  inserted  in  tlie  Code  of  Civil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
provisions  of  a  similar  nature  are  now  in  this  title  of  the  Code, 
rormer  $  350  of  the  Code  is  recommended  for  repeal  in  the 
liuuieiary  Law  and  County  Law. 

%S.  $  bOla.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  tlie  i'aftuership  Law.  L.  1«80,  Ch.  501,  $§  1—4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
\V  uen  L.  1880,  Ch.  501,  was  incorporated  in  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter,  it 
is  now  placed  m  the  Code  of  Civil  Procedure  with  a  proper  refei^ 
euce  to  ^1  ;^  and  2i  of  the  Partnership  Law  where  the  re- 
mainder o£  the  statute  is  to  be  found. 

4.  ^  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  1  he  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit.  1,  Ch.  I). 

5.  8  9lUa.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  §  4:i2,  subd.  2.  The  portion  of  S  432.  subd.  2. 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  pei*son  upon  whom  to  serve  a  summons  has  been  trans- 
I'orred  to  the  (ieneral  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  i^rovision  and  should 
be  With  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  oor|>c)ra- 
tion  of  a  perstm  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Proce^iiire  (8  482.)  and  in  the  (General  Corporation  Law 
(§  10).  These  provisions  were  not  entirely  harmtmious  and  it* 
the  Text  by  the  insertion  of  the  new  section  in  the  Code  of  Civi'. 
Procedure,*  to  wit;  Section  O.'^la,  and  by  amending  §  4.'^2  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  |i§  4',\2  and  10  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has  been  consolidated  in  the  (Jeneral  (N>rporntion  Law  (§  10), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  <Toneral  Corporation  Law  (§  H)>  provides 
that  the  person  designated  must  have  an  office  or  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  tlie  (^>de  oi  ('ivil  Procedure 
(I  4*52,  subd.  2)   provides  that   the  designation   "must  specify  a 
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place  within  the  state  as  tlie  oliice  (»r  resideiii-e  of  the  person 
dc'sigiiated,*'  aud  duos  not  leqiiiro  thai  the  phu-e  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  I'rocedure  (§  4.*J2,  subd.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  "  change 
the  place  specified  as  his  ottice  or  residence  to  some  other  place 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  the  (Jeneral  Corporation  Law  (§  1(>)  provides 
that  if  the  i)erson  designated  "  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state  " 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  mr.y  l.e  served 
within  the  state  the  secretary  of  stute  may  revoke  the  'authority 
of  the  corporatiim  to  do  business  within  the  state  Jind  process 
may  be  served  upon  the  secretary  of  state.  The  General  (Corpo- 
ration Law  (§  1(J)  provides  for  a  case  where  a,  persiu  desiji^uatet] 
dies  or  removes  from  the  place  where  the  corporation  has  its 
princi]>al  place  of  business  within  Hie  state,  while  the  Code 
(S  4^'2,  subd.  .*])  provides  for  a  case  whore  the  desi|rnati'>n  **  is 
not  in  force."  AVhile  §  4-V2  of  the  Code  wrs  amended  as  late 
as  IIW  by  Ch.  Hll,  an.l  §  1«  of  the  Gener.d  Corporation  Law 
was  .'U!ie7:ilcd  only  as  late  as  lSOr»  by  Cli.  <»72.  the  provisions  of 
the  Geueval  Corpor}\tion  Law  have  been  folh)wed  in  the  cons'di- 
dation  rather  than  those  of  the  Code  as  the  later  expression  of  the 
Le;;islature,  since  the  amendment  of  the  Code  in  10^)3  related 
to  other  matters  in  the  section  and  did  not  afTe<'t  the  orijrinal 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  nii;;ht  l»e  made  f'>r  a  foreign  oori)oratiou.  All  of  the 
substantive  i)rovi8ions  relating  to  the  manner  of  designatlni?  a 
person  upon  whom  service  may  be  made  on  behalf  of  a  foreign 
corporation  have  be(*n  consolidated  in  §  1(5  of  the  General  Cor- 
poration Tiaw  and  the  whole  subject  made  consistent.  While 
§  1(5  of  Ihe  (Jeneral  Corporation  Law  provides  for  service  m  case 
tlie  desi^'nateii  person  «li«^s  or  removes  from  the  place  where  the 
c<)n)')ration  has  its  principal  place  of  business,  the  language  of 
subd.  3  of  §  4*^2  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  in  its  application,  covering  any  case  where  the 
deMi.'r!iJitinn  "is  not  in  force."  The  General  Corporation  Law 
l)rovides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  tlie  corporation  hjul  its  principal 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  §  4'^2  of  the  Code  of  Civil  Procedure 
so  that  the  section  nniy  provide  for  a  complete  scheme  for  Bervice 
uprm  a  foreign  cornoration. 

6.  §  O.'ni).  It  seems  incongruous  to  retain  this  provision  ns  a 
part  of  a  section  in  the  General  Construction  Law  relating  to 
wluit  shall  constitute  a  qu(»rum  or  nu\jority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  tlu^refore  with 
these  provisions  of  the  Code  of  (^ivll  Procedure  relating  to  doou- 
nu^ntary  evidence  and  presumptive  evidence  of  written  instru- 
ments. 

7.  §  041a.  This  section  consists  of  a  part  of  L.  1R01,  Ch.  125, 
$  5.  The  remainder  of  L.  1S01,  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commissioners  of 
statutory  revision  has  been  treated  a^  special  and  not  repealed. 
It  seems  that  the  provision  consolidnted  in  S  041a  is  sufficiently 
important  to  be  Included  in  the  Code  with  other  similar  mfttter. 

8.  §  Or.la.  This  .statute  is  provided  for  in  Penal  Code,  §   19, 
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to  L'riiuiiml  |)ru( vudiuKH  uiiU  is  iiiHi'rted  hvtv  to  take  care  of  its 
application  to  civil  umiterts. 

9.  §  \Hilh.  1  liU  Btatute  vauHistH  of  two  8«(*lioii^,  i)U(*  of  which 
uppuiis  in  the  text  and  the  other  of  which  proviUerf  when  the  act 
ahall  take  eft'eet*  The  word  "  criminal  *'  is  not  neccHHUL-y,  uh  the 
rules  of  evidence  in  civil  (uaes  are  applicable  to  iriniiual  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Co<le  of  Criminal  l»ro<edure,  ft  :^2). 

10.  I  iH»lc*  This  section  in  a  Cfjusolidation  of  L.  1S.S4.  Ch.  :i7(l, 
Ijli  1,  2.  It  is  the  whole  of  the  statute  and  the  only  chaii^fe 
made  is  the  change  of  tiio  word  "  act "  to  *'  section.'*  The 
statute  relates  to  tho  subject  of  evidence  which  in  treated  in  the 
(-oile  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond se<*tton  of  the  act  is  tlie  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  TMUd.  This  statute  has  not  been  inserted  in  the  Code  <»f 
Orimlnal  Procedure  l>ecause  the  rules  of  evidence  in  civil  cnscs 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  302). 
The  last  sentence  has  been  omitted  as  harinj(  no  practical  use«  the 
statute  haviuf;  been  enacted  in  1888. 

19.  »  OOle.  This  section  is  the  whole  of  L.  1800,  Ch.  158,  mK- 
tlon  2  of  th«  statute  beini?  the  clause  relntin^r  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relntinx  to  evidence,  and  an 
the0e  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  In 
the  Code  of  Civil  Procedure. 

18.  I  Oeif.  The  statute  incorporated  In  the  text  con.«*ists  of 
two  sections.  The  second  section  providers  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  wh4»le 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Ciril  Procedure  relatinjar  to  evidence. 

14.  8  1.32.3a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure.  {1  S3.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  U  14.  24,  29i>-297,  .301.  The  word 
**  such  "  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding "  judpre,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necensary  to  insert  the 
words  "the  presiding:"  in  place  of  the  word  "such/'  This  pr«)- 
vision  has  been  retained  in  the  Code  of  (^ivil  Proc<>dure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

15.  §  1404n.  The  provision  incorporated  in  the  text  is  L.  1880. 
Cb.  893.  Section  2  of  the  statute  is  the  provision  relating  to  ih^ 
time  when  the  statute  shall  take  effoct.  and  has  been  oniitte<l  ns 
unnecessary.  The  statute  relates  to  the  exemption  of  exhilnfs 
at  exhibitions  and  as  similar  provisions  arc  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  sur- 
roundings. 

15a.  i  2.344a.  This  section,  relating  to  the  power  of  the  su- 
preme court  to  compel  the  performance  of  certain  contracts  made 
by  incompetent  persons  while  capable  of  contracting,  has  been  in- 
sertpd  in  the  Code  of  Civil  Procedure,  since  It  deals  with  the  power 
of  the  court  and  has  no  other  proper  dnssifi cation.  The  matter 
embraced  in  the  section  is  that  contained  in  L.  1880.  Ch.  42:t.  as 
amended  by  L.  188,5.  Ch.  207.  i  2.  The  statute  of  1880  amended 
R.  8.,  Pt.  2,  Ch.  5.  Tit.  2,  ^  22,  by  changing  the  reference  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  statute  seems  to  be  alive,  since  the  aiueudiueut  was 
passed  subsequent  to  but  at  the  same  session  as  the  Code  of  1880, 
and  was  subsequently  recognized  and  amended  by  the  Legislature 
by  L.  1885,  Ch.  20T,  *Jj  2. 

Throop  in  his  note  to  §  ^.'Uo  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  **  It  is  supposed  that  this  nmenduient 
fell  with  the  repeal  of  this  section  of  the  revise<l  statures  which 
took  effect  September  1,  1880."  and  in  a  later  edition  says  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code, 
i  234(5,  made  by  L.  1882,  Ch.  35K),  which  is  the  last  sentence  of 
ft  234<>  of  the  present  CVxle.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provide.^  that 
the  court  of  chancery  (changed  by  the  amendment  of  1880  to 
supreme  court)  **  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  Innatic  or  other  person  specifie<l  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  **  all 
idiots,  lunatics  and  persons  of  un.sound  mind  and  i)er8ons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  dnink- 
ards  are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  (Construction  I^aw,  §  28  (Statutory  Construc- 
tion I^aw,  §  7)  defines  lunatic  as  follows:  '*  The  terras  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  S  2408a.  This  section  contains  the  whole  of  L.  liK)2,  Cli. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect,  "^i  he  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  >of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  8  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  300,  as 
amende<l  by  L.  11)(K),  Ch.  300,  seem  not  to  be  included  among: 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  CMvil  Pro- 
cedure. Ilence  the  insertion  of  §  1.  S^etion  2  is  a  validatinf^ 
provision  applicable  t(;  a<'ts  d(me  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2500.  suImI.  7.  This  subdivision  is  part  of  L.  188.0,  Cli. 
330,  as  amended  by  1j.  1805,  Ch.  544.  Section  1  of  the  statute 
is  in  the  County  Law  (§  1<J8»  and  §  2  has  been  incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  §  330(»a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  th(»refore  has  been  plac<*d 
In  chapter  18  of  the  C^ode  of  Civil  Proce<lure  where  the  pnietice 
in  sucli  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  indepentlent  statute  l)nt  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  251.3a.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure, I  300.  not  (embraced  in  Judiciary  T.aw,  U  1^8,  382-^385. 
The  section  would  be  out  of  place  under  title  .5  of  chapter  3  of 
the  Code,  entitled  **  (^ounty  (^ourts,"  and  hence  it  has  been  trans- 
ferred  to  chapter  18,   which    relates    to   surrogate   courts.     The 
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stirmffat«  court  praitice,  while  mainly  fouud  iu  chapter  18  of 
the  Code  of  Civil  l^rocedure,  is  l)y  no  moaus  all  contained  in 
that  chapter.  Other  .sectionn  of  the  ('ode  ore  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicabie. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  iiart  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  (Mde  of  Civil  I*rocedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  (3()de  of  Civil  PrcM-ednre.  This  statement 
applies  to  §  25K$a  found  in  the  text  and  generally  to  other  simi- 
lar cases. 

20.  §  ,*^30(Ja,  Jho  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  "  such  '*  and  the  incorporation 
of  L.  1880,  Cb.  :J30.  §  2.  as  an  indepemlei^t  section  of  the  C>ode 
of  Civil  Procedure.  The  provision  in<rorporatcd  in  the  text  is  a 
part  of  the  statute,  a  i>ortion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  25()1). 

21.  §  ,'tTna.  The  new  words  inserted-  in  this  statute  are  made 
necessary  upon  the  ccuisolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  **  all  jurors,'*  and  §  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  tJie  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  olfl(*er  "  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
as  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8,  §  270.1.  This  statute  (L.  1804:  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.     It  has 


from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  courts  can  then  sav  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  thronghont 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article." 
etc. 

^  26.  §  1.  The  reference  in  this  section  to  **  the  next  two  "  sec- 
tions has  been  changed  to  sections  **  two  and  three  of  the  judi- 
ciary, law"  because  Code  Civil  Procedure.  $$  1,  2,  are  now 
contained  in  Judiciary  Law,  §8  2,  3. 

,  27.^  $  34.  Rome  alterations  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retained  in  the  Code  of  Civil 
Procedure.  Such  changes  are  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  ftdJourmiKMit  of  a  term  of  court  wlildi  is  flnmethinfr  npart 
from  til?  aciUHl  trial  of  ii  <*ausc  and  to  the  drawinjtf  and  notifying 
of  jurorn  for  an  adjourned  "term  which  prcccdt^s  the  actual  <lraw- 
in>f  of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  tif  this  section  has  been  remored  to  the 
Judiciary  Law  (§  10).  The  provision  thuH  removed  from  the 
C.Kle  of  ('ivil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  bt*iause  f)f  certain  conditions,  such  adjouru- 
meut  resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  ('t)de  of  Civil  Proreduro 
lias  been  retained  because  It  is  a  matter  of  practice.  The  words 
•*  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained  in  the  Code  of  Civil  Procedure  because  the  prccrdiiijf 
portion  of  the  section  which  has  been  removed  to  the  Jndlciarj- 
Law  (JJ  10)  nnide  the  section  appH<'able'to  a  court  of  record. 

29.  «  <»(».  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (§  470),  l>ecause  it  relates  to  the  rijtrht  of  an  attorney  and 
counselor  to  pra<'tice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  stnte.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  scr.ice  of  a  paper 
uiK)n  him  which  is  a  practice  provision  and  therefore  has  boon 
retained  in  the  Ciu\f*  of  Civil  Procedure.  The  words  inserted  in 
tlie  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
ne<css.iry  by  reason  of  the  remov(\l  of  the  first  portion  of  the 
section  and  are  merely  a  rei)etition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  S  110.  Seeticm  110  of  the  Code  of  Civil  Procedure  refers 
to  the  **  next  two  sections.'*  Of  these  two  sections.  §  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  S  24'),  sr.bfl. 
10.  of  the  Countv  Law.     Hence  the  chanpe  made  in  this  section. 

31.  §  127.  flection  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  of  the  seKion  which 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospital 
has  no  connection  with  an  a'^tion.  Tt  has,  therefore,  been  pliced 
in  the  Prison  Law  (§  nR5).  The  last  sentence  relates  to  the  issn- 
nnce  of  an  execution  where  a  prisoner  escapes  while  coinjr  to, 
remnlrinpr  at,  or  retnrnin)?  from  a  hospital  to  which  he  lifts  been 
ordered  removed.  It  is.  therefoi?e.  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure. 

82.  U  1.'^«.  140.  141.  Sections  138-142  of  article  3,  title  2, 
chapter  2  of  the  C<>de  of  Civil  Procedure,  have  been  retained  in 
the  Code  berau^e  oontaininjr  matter  in  the  nature  of  procedtire. 
Sections  1.?S.  140.  141  are  amended  in  the  text  merely  to  correct 
referencos  made  necessary  by  the  removal  of  certain  substantlre 
provisifins  from  the  Code  of  (^ivil  Procedure  to  consolidated  inws. 

33.  §  220.  The  first  portion  of  this  section  down  to  and  !n- 
cludlnp  the  sentence  "  whenever  the  appellnte  division,"  etc..  has 
been  placed  in  the  .Tudiciary  Law  as  well  as  the  Inst  two  sen- 
t(»nces  beKinninir  '*  Tt  shall  have  power  to  appoint,"  etc.  The  t\v^ 
sentences  in  the  middle  of  (he  section  bepinnlni?  "  No  justices  of 
the  appellate  division."  etc.,  have  been  retained  in  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  been 
consolidated  in  the  Judiciary  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  constitute  ft  qnornm, 
bow  many  justices  shall  sit  in  any  case,  the  desiirnation  of  jus- 
tices  of   thi  nppellnte  division   l>y  the   gorernor,   the  terma  of 
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office  of  the  jiisticoB,  the  fiUioK  of  vacancies,  residence  of  the  jxuh 
ticea  aud  mutters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  Tliey  are  provisions  in  which  the  justices 
of  the  appellate  division  are  rhiedy  interested  and  as  such  have 
been  consolidated  in  the  Judiciurj-  Law.  The  last  portion  of 
the  »e(.tion  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  api)ellate  division  in  each  department  which  are  mat- 
tern  that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  ('ode  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction  of  the  appellate  division,  which  provisions  have  been  re- 
tained rn  the  Tode  of  (7ivil  Procedure  as  benrinjr  so  closely  npon 
practice  us  to  he  more  nppropriately  placed  in  the  Code  of  Civil 
Procedure  than  in' the  Judicinrv  Law. 

34.  9  T2M  This  section  of  the  (^ode  of  Civil  Procedure  («  220> 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  **A  special  term  or  a  trial 
term  of  the  supreme  court  must  ho  held  by  one  judpe."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Lnw. 

36.  i  285.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  repnlations  for  maklnf?  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  ju5itice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  bnsl- 
ness  except  where  he  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating? 
to  the  general  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  In  the  Code  of  Civil  Pro- 
cedure hnve  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  l!.*^!).  The  last  sentence  hn«  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sheriflFs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  sr>eciql  tenn  nnd  the  trial  of  n  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  f.'ode  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cpnse. 

37.  8  2f-0.  Section  m  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  liens  in  actions  and  special  proceedings  and 
has  been  consolidated  in  the  Judiciarv  Law  imder  article  15,  re- 
la  tin  jo:  to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  change,  therefore,  made  m  this  section  in  the 
text  is  merelv  one  of  reference. 

37a.  §  J*74.  The  new  matter  inserted  in  this  section  is  L.  IftRI, 
Ch.  n.%.  §  i\.  Section  8  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  end  Is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  In  the  Court  of  Claims  mipht  be  construed  to  refer  only  to 
disbursements  in  the  course  of  action.  Section  ^  is  preserved  to 
meet  cases  where  abstracts  are  required  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damajres.  The  section  con- 
solidated was  passed  in  1.S84.     The  Code  section  was  origiaallj 
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enacted  in  1883  and  subsequently  re-euucted  verbatim  in  the  Code, 
so  that  the  188^1  act  cauuut  be  said  to  have  been  superseded  by 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  32:^.  Section  17  of  the  Code  of  Civil  Procedure  re- 
ferred to  in  this  section  relates  to  the  couveurion  of  justices  <»f 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  throug^h  the  courts  and  have,  thero- 
fore,  been  consolidated  in  the  Judiciary  Law  in  $$  1)3  and  IM. 
The  distribution  of  §  17  of  the  Code  of  Civil  l*rocedure  to  the 
Judiciary  I^aw  has  made  necessary  the  change  in  reference. 

38a.  S  340,  subd.  1.  Section  1737  of  the  Code  of  Civil  I'ro- 
cedure  has  been  consolidated  in  §  2<Mi  of  the  i^icn  Law.  Section 
1737  as  well  as  other  sections  in  the  artich*  of  which  it  forms  a 
part,  relate  to  an  action  to  foreclose  a  lieu  uiK)n  a  chattel  aud 
have  been  consolidated  in  the  Lien  Law.  Hence  the  change  of 
reference. 

39.  §  355.  The  tirst  sentence  is  the  only  iwrtion  of  |  355  of 
the  Code  retained  in  the  Code  of  Civil  l*rocedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  "  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  is:  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term.''  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  snch 
matters  ad  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  m  19<),  li»ii. 

40.  §  432.  See  Note  5. 

41.  $  450.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  I>omestic 
delations  I^aw,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §  4S4,  subd.  10.  The  reference  in  this  section  to  the  "  fish- 
eries, game  and  forest  law  '*  has  been  changed  to  the  '*  forest, 
fish  and  game  law  "  which  is  the  name  by  wliich  that  law  is  now 
known. 

43.  {J-71(i.  This  section  of  the  Code  of  C'ivil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head-  **  Ke<*eivers  " 
and  5ii)i)lie.s  not  only  to  a  receiver  apfminted  f<ir  the  voluntary 
diKSdIution  of  a  cornoration  but  to  a  '*  receiver  appointed  bj-  or 
pursuant  to  an  order  or  a  judgment  in  an  action  in  the  supreme 
rourt  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  v(»hmtary  dissolution  of  a  corporation  him 
hovu  transferred  to  the  General  (^orporatifui  I-aw  (Art.  i)\  as 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  ivlatinf? 
to  the  diK.solution  and  annulment  of  a  corporation  tliis  section 
has  hoeu  c'onsolidated  in  article  11  of  the  CJenernl  Cor|K>ration 
Law.  relating  to  the  powers,  duties  and  liMbUities  of  re<*eiver« 
of  corporations  in  such  a  form  sis  to  give  it  the  application  in- 
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teudc?<l  by  Uiu  soctiuu.  Ueecivurtt  muy  be  uppoiuted,  buwever,  iu 
other  actious  uud  prueeediugs  tbuu  those  takeu  to  dlMsolve  or  auuu* 
a  coriwrution,  aud  therefore  it  becomes  necessary  to  retaiu  the 
section  iu  the  Code  of  Civil  I*rocedure.  It  has,  therefore,  been 
amended  uud  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  '*  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  S  740.  'i  he  portion  of  tnis  section  relating  to  the  rate  of 
interest   that  shall   be   paid  by   depositaries  of  funds  pr  money 

Said 'into  court  and  the  retiuirement  that  they  shall  give  a  bond 
eing  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Law  (§  4'.i),  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  lH»en 
allowed  to  remain  iu  the  Code  as  practice  matter. 

45.  §  752.  Thu  section  relates  to  the  accounts  that  shall  be 
kept  bj*  the  depositarr  of  funds  or  money  paid  into  court.  The 
last  sentence  or  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  tne  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  I  802.  The  words  "  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
appK'  to  a  new  section  (8  SOla)  inserted  by  this  act. 

4t.  5  .S(>1.  The  "  last  ^'  section-  referred  to  in  §  801  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  20.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  hos  been  assigned  to  the  Civil 
Rights  Law  (§  20).  This  assignment  has  made  uecesKury  the 
change  of  reference  found  in  the  text. 

48.  g  802.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  state<1  in  the  preceding  note. 

49.  U  870,  871,  SSr>.  The  words  "Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act "  have  been  omitted  from  §§  870, 
871  aud  885  be<»ause  all  of  the  courts  mentioned  in  the  exception 
have  been  a])olished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  10,  17,  18  and  19  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10.  11, 
12  aud  13  by  L.  1805,  Ch.  040,  amending  §  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1805,  Ch.  751,  and 
there  wr.s  created  iu  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1805. 
Ch.  tM)4,  The  recorder's  court  of  the  city  of  Ptica  was  abolished 
by  L.  1KS2,  Ch.  lO."^,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  wore  existing  laws  made  appli- 
ca!»le  to  the  new  courts  except  in  the  case  of  the  city  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denrminated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  $S  870,  871  and  88.5  of  the  (\)de  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
I'tica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
in  the  r«»fi.re*ice  to  the  new  courts  would  be  unjustified,  as  the 
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new  euiirts  are  uot  courU  of  recoid  auil  exibdn*;  laws  are  not 
made  ai>plicable  fxcept  iu  uue  ius$tauce. 

bO.  ^  IMJl.  Ihia  section  relates  to  the  aearelimg  of  files  by 
certain  public  olftcei-s  and  the  making  of  trnusoripts  therefrom. 
It  is  ail  substantive  and  has  been  distributed  as  indicated  in  the 
footnote.  Ihe  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Coile  by  chapter  18  attemuts  to  provide  for  the  powers  aud 
unties  of  the  surrogate  and  tne  practice  in  his  court,  thp  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

61.  §  t)77.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procediire  has  been 
distributed  to  the  Judiciary  Law,  and  iu  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  provision 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  is.sue 
and  being  ]^>ractice  matter  has  been  allowed  to  remain  iu  the 
Code  of  Civil  l*rocedure. 

62.  §  1(.){)7.  The  part  of  this  section  which  has  been  remoTed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  ft  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court  and  has  been  removed  as 
not  strictly  practice,  '^i'he  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  f»f  Oivil  Procedure  have  been 
made  neeessarv  by  reason  of  the  elimination  of  matter  from  the 
Code  of  (^i\il  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necc*ssary  by  reason  of  the  eliminatiun  of  certain  provisions 
from  the  Code  of  Civil  I'rocedure  and  their  insertion  in  the 
Judiciary  lynw.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  iu  the  reference  in  this  section  from 
§  1U48  of  the  Code  of  (Mvil  Procedure  to  §  536  of  the  Judiciary 
Law  was  made  neceflsary  by  reason  of  the  incorporation  of 
S  1048  in  the  Judiciary  Law.  Section  1048  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  Thirt  section  forms 
a  part  of  tlie  article  In  the  Ccxle  of  Civil  Procedure  relating  to 
the  n>o«le  of  selectintr,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch,  10,  Tit.  3,  Art.  2),  all  of  which 
jir -visifniM,  M'ith  a  single  exception,  have  been  removed  to  the 
Judiciary  Law  as  matters  which  precede  the  conduct  of  a  oaU5e 
through  the  courts.  They  are  substantive  provisions,  providing 
geuerally  the  machinery  which  must  be  set  in  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  In 
reference. 

56.  S  1190.  The  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pro- 
reeding  civil  or  criminal/*  has  been  placed  in  the  Civil  Uights 
liaw  (§  12),  and  the  section  of  the  fode  in  which  the  provision 
is  foun<l  has  been  amended  accordingly. 

57  ^  1278.  The  first  sentence  in  this  section  is  clearly  prao- 
Hce  while  the  last  sentence  that  **  a  married  woman  may  confesa 
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such   a    juflKuicut "    is   wiibstantivo   in   character   and   has  been 
plactni  in  the  DonicBtic  Heh\tiouH  Law  (^  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  tlie  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  Hubstantive  in 
character  and  aometbing  apart  from  the  conduct  of  u  cause 
through  the  courts. 

59.  i  1809.  This  section  relates  to  corporations  and  joint-stock 
aasociatlons.  The  whole  section  is  practice,  but  as  toe  actions 
and  proceedings  relating  to  corijorations  have  been  c^onsolidated 
in  the  General  (Corporation  Law  it  has  been  deemed  liest  to  in- 
corporate in  the  (ieneral  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  no  far 
as  it  applies  to  a  corporation  will  be  foimd  in  that  law  (§  305) 
under  an  article  relating  to  "  Provisions  applicable  to  two  or 
more  of  the  foragoiug  proceedings  or  actions."  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion I^aw^  l)ecause  no  attempt  has  been  made  to  consolidate  any 
practice  relating  to  actions  or  proceedings  affecting  Joint-stock 
associations  in  that  law. 

60.  §  1812.  The  treatment  given  i  1809  of  the  Code  of  Civil 
Procedure  has  been  given  U  1810,  1811,  1812  and  1813.  and  for 
the  same  reason  stated  in  the  n«>te  to  §  18(X).  The  changes  in 
this  section  nottul  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  Law  of  the  provisions  of 
the  section   relating  to  cor|)orationH. 

61.  §  1813.  The  removal  of  the  \VordB  "  corporations  or "  has 
been  made  necessary  by  reason  of  the  consolidation  of  tlie  pro- 
vision's of  this  se<'tion  relating  to  corporations  in  the  General  Cor- 
poration Law  (i  309). 

62.  §  1844.  The  "  last  section  "  referred  to  in  §  1844  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  §  101  of  the 
Decedent  Estate  Law.  Hence  the  change  in  reference.  The 
"  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  found. 

63.  §  1846.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisees  feu*  the  debts  of  a  deoodent. 

64.  §  1855.  The  changes  in  this  section  are  changes  of  refer^ 
enc€»,  made  necessary  by  the  removal  of  )  1843  from  the  Code  of 
Civil  ProctMlure  to  the  Decedent  Estate  Law  (§  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

65.  §  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  ci>n- 
solidated  in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  5  131  of  the  General  Cor- 
poration Law.     Hence     the  change  in  reference. 

66.  H  19«6.  This  section  of  the  Code  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  actiou 
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to  recover  the  iK;uulty  ol!  u  forfeited  recuKuizniiQo,  has  Ik'CU  cun- 
sulidated  iu  the  Couuty  Law  (§  201).  xhe  auieiiilineut  of  tlie 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  §  2032,  subd.  3.  Section  8  of  the  Code  of  CivU  Procedure 
provides  for  a  case  in  which  a  court  of  rinrord  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  iu  the  text  accordingly  has 
been  uiade. 

68.  U  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
IVocedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation..  Ihe  part  of  this  title  that  n*latea  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual.     Hence  the  amendment  to  these  .sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  $  27.  The  remainder  of  §  27  has 
been  placed  -in  Judiciary  1-aw,  §§  28,-  158,  IIH.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, H  05-97.  Portions  of  {f$  95-07  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  05,  in  §§  1B8,  200:  section  9<5, 
in  §f|  231,  349,  351,  354;  section  97.  in  S§  160,  170,  201,  232-234. 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
§§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  changes  in  this  section  arc  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  bj'  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  8  2f).34.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  ou- 
solidated  in  the  I)ec<»deut  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
cjinses  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2060.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (8  1031.  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  8  2f>95.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referrcnl  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
Ci^dent  Estate  Law  (§  45). 

76.  8  209fi.  A  change  in  the  reference  wns  made  neces,sary 
because  §  2704.  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  §  45  of  the    Decedent  Estate  Law. 
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77.  §  2733.  The  first  part  uf  this  section,  relating  to  advance* 
ments,  has  be^>u  cuusolidated  in  the  Decedent  Estate  Law  as 
§  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  ot  Civil  Procedure. 

78  §  274(5.  Section  744  of  the  Code  of  Civil  Procedure  hnH 
been  incorporated  in  the  State  Finance  Law  as  snbdivision  4  of 
§  8,  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is*  consolidated  in  County  Law  as  §  240,  subd.  22,  and 
thus  the  change  in  reference  becomes  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  sui)ervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  §  2838y  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  couutry  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessarj*. 

80.  $  28lUi.  Subdivision  3  of  this  secticm  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  H  1843  aud  18(58,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  1C<58  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  ot 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (|  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  I>ecedent  Estate  Law  as  §  101.  The  reference,  therefore, 
in  subdivision  3  of  §  2833  has  been  changed  to  correspond  to  thitf 
treatment  of  §§  1»43  and  1868  of  the  Code  of  Civil  Procedure. 

81.  §  2880.  Sections  63  and  64  of  the  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  §  2000.  Section  1037  of  the  Code  of  Civil  ProciMhm*  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  i  2001.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  ff  3075,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  uiadf 
§  15  of  the  .Judiciary  Law. 

86.  §  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure  have  been  incorporated  as  SS  400  and  401  of  the  Judi* 
ciary  Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  8  3253.  The  chanKC  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  I  3320.  The  chaDge  in  this  section  is  one  of  referenee 
merely. 

8&  I  8343,  Bubd.  14.  The  reference  iu  this  sdbdiTision  has 
been  changed  from  **  sixteenth "  to  '*  fifteenth  '*  to  correct  au 
obvious  error  in  the  i>reseut  Code.  Chapter  16  ot  tTie  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  "Judgment  Creditor's  Action**  and  the 
dciiuitiou  contained  in  S  3343,  subd.  14,  is  of  a  "judgment 
crtMJitor's  action." 

89.  §  3347,  subd.  1.  Section  122  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
uunecessiirv   to  include  it  as  a  part  of  this  sulxlivision. 

00.  i  3347,  subd.  :>.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  iu  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Rights  I^avv.  It  relates  to  the  exemption  of  a 
person  from  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed  by  statute. 

01.  §-'U{47.  subd.  7.  The  reference  to  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "  article  third 
of  title  third  "  because  article  third  is  the  only  portion  of  title 
third  remaining  iu  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  "title  fourth"  in  the  same 
sentence  has  been  omitte<l  b<vause  the  whole  title  has  lx»en 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  '*  title  thinl  "  has  been  changed  to  **  articU*  third  of 
title  third  "  of  the  Code  and  "  article  sixteen  of  the  judiciary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law%  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  "  articles  seventeen 
and  eighteen  of  the  judiciary  law "  because  the  provisiouH  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

02.  §  3347,  subd.  IL  The  references  to  H  2181-2187,  2107- 
2VMK  221. '^1-221 8  have  been  remov<»d  because  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  referenee  to  §8  2228- 
22ii()  has  been  removed  becan.se  these  sections  are  now  in  Prison 
Law.     The  references  are  no   longer  necessary. 
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(Laws  of  1909,  ch.  27.     Takes  the  place  of  former  Statutory 

Construction  Law.) 


Article    1.  Short  title   (S   1).    ,^^    ,^  _^ 

2.  Meaning   of  termi    (H    l^-^?). 

3.  Ancient  siatutes   and   resolutions    (H,,"®-!*^). 

4.  Kefercnees,    titles  and   head  notes    (||   80,    81). 
0.  Effect   of   repeal*    (||   00.»6). 

6.  Effect   of    consolidated   laws    (|(    100,    101). 

7.  Application   of   chapter    (|    110). 

8.  Law8   rciwaled;    tvhen   to   take   effect    (ff    i^o»   i*i;» 

ARTICLG    1. 

Short  Tiile. 
Section  1.  Short  title. 

I  1.  Short  title.     This  chapter  shall  be  known-  as  the     ixen- 
eral  Construction  Law.'* 

ARTfCLB   a. 

Meamng  of  Terms. 

gee.    10.  Acknowledge   and   acknowledgment. 

11.  Acknowledjnnent   or  proof  of  in»trtimeBt. 

12.  Affidavit. 

la.   Adtonmment    of   raeetlnB. 

14.  Bond    and   undertaking. 

16.  CliuttelB. 

IG    C'b(M.)t(e. 

17*.  (Mvll   code   and   criminal  coite. 

IR,  ('onwolldate<l    laWH. 

19.  Day,   calendar. 

20.  Day,  computation. 

21.  Folio. 

22.  Gender. 

2$.  Heretofore  and  hereafter. 

24.  Holiday  and   half  holiday. 

2.^.  Holiday    In    contractual    obligations. 

26.  .Tndge.*  ,    ,  ,,      .^^ 

27.  I.a«t,    preceding,    next   ami   following. 

23.  I-unatU:  and   lunacy. 
20.  Men. 

3?:  m™{£-  .nSt^tTcontract  «.d  public  pr  l«lT.t.  tattrnnent 

.^2.  Municipal   officers. 

,33.  Notice. 

34    Now. 

35!  Number,   singular   ani  plural. 

86.  Oath.    affldaTlt  and  nwear. 

37.  Person. 

38.  Property. 

39.  ProiK'rty,    personal. 

40.  Property,    real. 

41.  Quorum   and   majority. 
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8«c.   42.  Ilc>gl«ter  of  county. 

43.  Seal   uC  court,   public   ofBcer  or  corporation. 

44.  Seal,    prlrate. 

45.  Heal,    private  as  corporate  seal. 
40.  Slguature. 

47.  State. 

48.  Tense,   present. 

49.  Territory. 

50.  Time,  computation. 
Gl.  Time,    night. 

52.  Time,   standard. 

53.  Time,    U8c  of   standard. 

54.  Village. 

55.  Women. 

50.  Writing    and    written.  . 

57.  Yenr,    common   and   lenp. 

58.  Year   in  ntatnte,  contract  and  public  or  private  instrumenL 

i  10.  Acknow^ledST®  and   aclcaofvledffin^nt. 

The  terms  acknowledge  and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visions of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

I  11.  Adcno-vrledsment  or  proof  of  Instrnment. 

When  the  execution  of  any  instrument  or  writing  is  authorized 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
thore  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed'  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

fi  12.  Affidavit. 

When  an  affidavit  is  authorized  or  required  It  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

I  m.  Adjoamment   of  meetlnir* 

Any  meeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

f   14.  Bond  and   undertaking:* 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
sliall  be  deemed  to  have  been  c(miplied  with  by  the  execution 
of  an  undertaking  to  the  same  effect. 

I   15.   Chatteln. 

The  term  chattels  includes  goods  and  chattels. 

\   16.   Choose. 

The  term  choose  includes  elect  and  appoint. 
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S  17.  Civil  code  and  criminal  code. 

The  term  civil  code  means  the  code  of  civil  procedure.  The 
term  crimiual  code  meauH  the  code  of  crimiual  procedure. 

I  18.  Conaolldated  la^m. 

The  term  CouBoIidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof. 

I  10.  Day',  calendar. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

f  20.    [Ani*dy  lOlO.]      Day,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made- 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  recktming  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  Is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
Kuecified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning. 

Am-^nded  by  L.   1910,   ch.  347,  In  effect  May  21,   1910. 

f  21.  The  term  folio  shall  mean  one  hundred  iFvorda, 
count  Ins:   each  flflrnre   an   a    ifvord. 

When  an  officer  empowered  by  law  to  do  so  shall  order  an 
official  advertisement  published  in  a  newspaper  in  display  type 
or  to  be  so  displayed  as  to  leave  an  unusual  quantity  of  blank 
space  in  the  advertisement,  or  to  contain  pictures  or  diagrams, 
or  where  the  character  of  puch  advertisement  requires  it,  such 
advertisement  shall  be  paid  for  by  measurement  over  all  of  such 
space  necessarily  used,  two  square  inches  of  space  to  count  as 
one  folio.  When  there  are  over  fifty  and  under  one  hundred 
words,  they  shall  be  counted  as  one  folio;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when  the  whole  statute, 
notice  or  order  contains  less  than  fifty  words. 

Amended  by  L.   1914,   ch.   72,  in  effect  March  24,   1914. 

f  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  23.  Heretofore    and    hereafter. 

Kach  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

i  24.  Holiday   and  half  holiday.  v 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  "Washington's  birthday;  the 
thirtieth  day  of  May,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber»  known  as  Labor  day;  the  twelfth  day  of  October,  known  as 
Columbus  day;  and  the  twenty-fifth  day  of  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  governor 
of  this  state  as  a  day  of  general  thanksglTing,  general  fasting 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am*d    by  L.   1909,   ch.   112.     In  effect  March  23,   1909. 

I  25,  Holiday  In  contractual  obllvations. 

Where  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract, 

^  The  term  judge  includes  every  judicial  officer  authorized,  alone 

or  with  others,  to  hold  or  preside  over  a  court  of  record. 

S  27.  Ijast,  precedlnar*  next  and  following. 

p^  A  reference  to  the  last  or  preceding  section,  or  other  provision 

of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

I  28.  Iiunatlc  and  Innacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsound- 
ness of  mind  except  idiocy. 

i  29.  Men. 

The  term  men  includes  boys. 

I  30.  Month,  computation. 

A  number  of  months  after  or  before  a  certain  day  shall  be 
computed  by  counting  such  number  of  calendar  months  ftom  such 
day,  exclusive  of  the  calendar  month  in  which  such  day  occurs, 
and  shall  Include  the  day  of  the  month  in  the  last  month  so 
counted  having  the  same  numerical  order  in  days  of  the  month 
as  the  day  from  which  the  computation  is  made,  unless  there  be 
not  so  many  days  in  the  last  month  so  counted,  in.  which  case 
the  period  computed  shall  expire  with  the  last  day  of  the  month 
BO  counted. 
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I  81.  Montb.  Ib  statute*  oovtract  And  pubUo  or  private 
limtraiaeat. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otnerwiKo  pru^Hiled  in  Huch  contract  or  inRtrumeut  or  by  law,  the 
Urax  uiouUi  means  a  calendar  month  and  not  a  lunar  month. 

t  32.  Manicipal  oAcers. 

A  reference  to  several  oiUcers  of  a  municipal  corporation  hold- 
ing the  same  ottice,  or  to  a  board  of  such  otticers,  shall  be  deemed 
tu  refer  to  the  single  othcer  holding  such  olhce»  when  but  one 
person  is  chosen  to  hll  such  othce  in  pursuance  of  law. 

S  33.  Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  body, 
servue  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  Butttcient. 

i  34.  Now. 

The  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  f»)rcf,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking?  effect  of  such  provision. 

{  35.  Number,  nincrular  and  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

I  86.  Oath,  aflldavlt  and  iiwear. 

The  terms  oath  and  affidavit  include  every  mode  authorised  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

{  37.  Pemon. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When*  usfii  to  designate  a  party  whose  proi)erty  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  proi>erty  in  the  state.  ' 

§  38.  Proi>erty. 

The  term  property  includes  real  and  personal  property, 

f   39.  Property,  personal. 

The  term  personal  pi'oi>^rty  includes  chattels,  money,  things  in 
action,  and  all  written  iiistruuieuts  themselves,  as  distinguished 
from  the  rights  or  interests  to  wliieli  they  rt?lat«',  by  which  any 
right.  interf»«t,  li^n  or  in<  iiiiilinnicv  in.  to  or  upon  property,  or 
any   debt  or   hnancial  obligation   is  created,   acknowledged,   evi- 
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fenced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  •  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  <n)erate  for  or  lu'oduce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

I  40.   Proper t}',   real. 

Tlie  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

I   41.   (iiiornni  au<1   iiiaJorl(>'. 

Whenever  three  or  more  i)ublic  ollicers  are  given  any  power 
or  auth(»rit.v,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercise<l  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  olHccrs 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
[lower,  authority  or  dnty,  and  if  (»ue  or  more  of  such  !>ersous  or 
ntlicers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
nnijority  of  the  whole  number  of  such  persons  or  officers  shall 
Ir'  a  (luoi'um  of  such  board  or  body,  and  a  majority  of  a  quorum. 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  ofticers  nuiy  perform  and  exei'cise  any  such  power,  authority 
or  duty. 

I  42.   RefclNter    of    conntj'. 

Any  act  done  in  imrsuance  of  law  by  the  register  of  a  county 
shall  be  d«K»med  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
(onnty,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  recf>rdcd,  as  the  case  may  be,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  nr  the  filing  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

f  43.   Seal  of  eonrt,  pnblle  oflleer  or  corporation. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similn**  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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I  44.  Se«l»  private. 

The  private  seal  of  a  person,  other  than  a  corpora tion,  to  auy 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  udhesive  substance  attlxed  thereto,  or  of  paper  or  other 
similar  substance  attixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,*'  or  the  letters  "  L.  S.,"  opposite 
the  signature. 

S  40.   Seal,  private  an  corporate  neal. 

An  instrument  or  writing  duly  exci'Uted,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

S  40.  Slflrnature. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  u^on  any  instrument  or  writing  with  intent  to 
execute  or  authenticnte  such  instrunuMit  or  writmg. 

I   47.   State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

i  48.   Teime,   present. 

Words  in  the  present  tense  include  the  future. 

f   48.  Territory. 

The  term  territory  when  used  generally  to  include  every  lorri- 
tory  of  the  United  States,  includes  also  the  District  of  (Columbia. 

I  BO.  Time,   eompatatlon. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  sevent«'en  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

S   SI.   Time.    nlKht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

{  B2.   Time,   ntandard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  (Treenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

f   S3.  Time,  nne  of  ntandard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  shnll  be  performed  according  to  the 
Btandnrd  time. 
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I  64.  VlUase. 

The  term  village  means  au  iucorporated  village. 

S  65.  IVomen. 

The  term  women  includes  girls. 

I   66.  WrltlnflT  and  written. 

The  terms  writing  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 

i   67*   Y«ar»  conin&on  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  eveiy  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  liundred  and  sixt.v- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

I  68.  Year  In  statnte,  contract  and  pnlillc  or  private  In- 
strnment. 

The  term  year  in  a  statute, -contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
adde<l  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
In  a  statute,  contract  or  public  or  private  ihstrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  mouths,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    3. 

Ancient  Statutes  and  Rf*8olufions. 

Sec.   70.  SfntutoM  of  EiiKlaiHl  an<1   Great  Britain  fnopt^ratlve  In   this  state. 

71.  Acts  of  the  lejflRlatiire  of  the  colony  of  New  York  Inoperative. 

72.  Resolutions    of    the    eontrress   of    the    colony    and    the    convention    of 

New  York  Inoperative. 

i  70.  StatnteM  of  Knirlanfl  and  Great  Britain  inoperative 
In  thin  iitate. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  first, 
seventeen  hundred  and  olffhty-ei>?ht. 

i  71.  Acts,  of  the  leflrlMlatnre  of  the  colony  of  New  Yorlc 
inoperative. 

Acts  of  the  lejrislature  of  the  colony  of  New  York  shall  not 
bo  doomed  to  have  had  any  forci^  or  effect  in  this  state  since 
December  twenty-ninth,   eijrlitoon    hundred   and   twenty-eight. 
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f  72.  Reaolntlonn  of  the  eonffveai*  of  tbe  eolony  and  the 
convention  of  New   York  inoperative. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and 
of  the  eouventiou  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICLE   4. 

References,   Titles  and   Head   Xotes. 

Sec.  80.  References  to  repealed  provleioM. 
81.  TltlcM    and   head   notes. 

i  80.  References  to    repealed   provlalons. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re^ 
enacted,  a  refercnco  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision, 

I  81.  Title*  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  .section  having  a  new  head  note  be  added  to 
a  statute,  the  oorrespondiiir  title  or  head  note,  if  any,  in  an 
abstract  of  contcut.s  at  the  beginning  of  the  article  or  other 
division  of  the  statute  shall  be  deemed  to  be  correepondingly 
amended  or  rei)ealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   6. 

Effect  of  Repeals. 

Sec.   90.  BfTect  of  the   repeal   of   a   repealing  statntfe. 

91.  Effect  of  the  repeal  of  a  statute  upon  ammdmetits  thereof. 

92.  E(T(H*t  of  tbo    rei>eal    of   au    niuptiding   statute. 

93.  Eflr**et  of  nM)oaling  statute  upon    existing  rights. 

94.  EfTeot  of  nM>ealing  fltatttte   apon   pending   actions  and  proceedings. 

95.  EHTert  of  the   repeal   of   a   Ktatntc   by   another   statute  substantially 

re-euactlng  the  former. 
90.  Effect  of  hyphen  In  schedule  of  repeals. 

i  90.  Effect  of  the  repeal  of  a  repeallngr  atatnte. 

The  reixal  horeaftor  or*  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provi.sion  of  a  prior  statute,  does  not 
revive  such  prior  provision. 

I  91.  EITect  of  the  repeal  of  a  iitatnte  npon  an&endments 
thereof. 

Tlie  repeal  by  the  Cons<3lidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statu ti;  repealed. 
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I  928.  Kffect  of  the  repeal  of  an  aniendlns:  Mtatnte. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

I  98.  Effect  of  repealing  statute  apon  existing  riarhts. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeat  had  not  been 
effected. 

I  94.  Effect  of  repealing:  atatate  apon  pending  actions 
and  proceedings. 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  bj*  virtue  of 
any  provision  of  a  statute  so  repealed,  and  pending  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

I  9S.  Effect  of  the  repeal  of  a  statate  by  another  stat- 
ute sabstantlally  re-euactlns  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law, 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

i  96.  Effect  of  hyphen  In  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyi)hen  both  such  numbers  are 
included  as  well  as  all   Intermediate  numbers. 


ARTICL.E    SIXTH. 

Effect  of  ConJioI (dated  Laws. 

Sec.   100.  Effect    of    consolidation    upon    laws    pamed    at    same    aeaaion    or 
before  cooBolldation  takes  effect. 
101.  Effect    of   consolidated    laws    on    peQal    law   and   civil    and    criminal 

codes. 

I  lOO.  Effect  of  consolidation  npon  la^vs  passed  at  same 
session  or   befcre   consolidation   takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  gen- 
eral laws,  of  which  this  chapter  is  a  part,  shall  supersede  or 
repeal  by  implication  any  law  ijasscd  at  the  same  session  of  the 
legislature  at  which  any   such  chapter  was  enacted,  or  passed 
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after  the  enactment  of  any  such  chapter  and  before  it 
have  taken  effect;  and  an  amendatory  law  passed  at  such  session 
or  at  any  subsequent  session  begun  before  any  such  chapter  takM 
effect,  shall  not  be  deemed  repealed,  unless  specifically  dotlfl^ 
nated  in  the  repealing  schedule  of  such  chapter. 


^ 


i   101.  Effect    of    convolldated    la'vra    on    penal    Iftur 
civil  and  criminal  codes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  TO* 
peal  or  otherwise  affect  any  provision  of  the  penal  law,  code  ot 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  80 
'  stated. 

ARTICLES    7. 

Application  of  ChapieTm 
Sec.  110.  Application  of  chapter. 

I   no.   Application   of   chapter. 

This  chapter  is  applicable  to  every  statute  anless  its  gMMffSl 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  applicatloa 
was  intended  from  that  required  to  be  given  by  this  chapter* 

ARTICLB   8. 

Latra  Repealed;  When  to  Take  Effect* 

Sec.   120.  Laws   repealed. 

121.  When   to  take  eflTbct. 

f   120.   Ijaiirs  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  ann 
portion  specified  in  the  last  column  is  hereby  repealed* 

(   121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE  OF  LAWS  REPEALED. 

lieTined  Statutes..  Part  1,  chapter  8.  title  8,  nection  161. 

Kerlsefl  Statutes..  Part  1,  chapter  10.   title  1,  pectlons  1-i, 

Kerined  RtatuteB..  Part  2,  chapter  4,   title  2,   section  8. 

Kevlsed  Statutfs..  Part  1!,  chapter  4.    title  H.   section  9. 

KeTlse<l  Statutes..  Part  .\  chapter  .'}.   title  1.   section  1(U 

Revised  Statutes..  Part  3.  chapter  7.   title  3.  article  7,  sectioitf  61* 

Kerlsed  Statutes..  Part  3,  chapter  S.   tltl««   17.  section  27 

KcTlaed  Statutes.,  Part  3.  chapter  10,    title  4.   section  4 

Kevlsed  Statutes..  Part  4,  chapter  U,   title  8,  section  16 

LaTTH    of  Ch/ipter  Section 

1788 4fi 37 

1801 90 28 

R.  L.  1813 66 30,    second   sentence 

1828 20 0-11   r2d  Meet) 
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h 
Im  ti  Ch»ptcr  SeoCloa 

1888 21 2-16  (2d  Meet.) 

1880 820 65-67 

1848 107 1 

1840.... 261 All 

1857 536 3 

1865 146 AU 

1870 870 All 

1872 544 AU 

1873 577,.... AU 

1873 630 AU 

1874 32J AU 

1875 27 AU 

1876 448 29,    78S.    060 

1877 416 1,    •:^   176,   214. 

1877 466 27 

1880 178 1,    pt    adding   8    3343,    subds.    6-8,    15,    17, 

21-2  (   to  L.    1876.   Ch.    448 

1881 30 AU 

1881 442 OoS-O.-M 

1881 670 2G1,   500.   718,  suMs.   0-15 

1882 384 1,    pt.    iimemUug    L.    1881,   Ch,    676.    |    718, 

tmhdB.   0-15 

1883 372 AU 

►^   .  1884 14 AU 

L  1886 21 20 

•  ^  1887 280 AU 

1802 677 AU.  except  last  sratence  of  {  24 

JS04 447 AU 

1804 448 AU 

1805 603 AU 

1897 614 1,   except   part   proTldlni;   that  pubUc   offices 

shall  be  kept  open  on  all  week  (la^ra;  2,   3 

1002 30 1,    except   part    providing   that   public   ofllces 

shall  be  kept  open  on  aU  week  daya 

1007 800 AU 
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DECISIONS. 


To  and  includlm  210  N.  T.  487:  160  Apa  Wv.  848;  84  Misc.  288; 

14€    N.    X.    oUpp.   oio. 


Title. 

N.  Y.  86-358. 

Hun.  15-588. 

Misc.    84-98. 

Daly.  10-148. 
t. 

Misc.  35-310. 
4. 


N.  Y.  68-126:  72-149;  TS-^:  75- 
528;  77-156,  546;  84-342; 
203-483. 

Hun.  12-144;  13-451;  17-160;  SI- 
617 

Misc.'  16-618. 

N.  Y.  Supp.  29-1106. 
7. 

N.  Y.  83-168. 

Misc.  19-134. 

N.  Y.  Supp.  124-876. 

Abb.  N.  C.  30-59.  n. 
22. 

N.  Y.  98-511. 

Misc.  19-503  ;  42-621. 
23. 

N.  Y.  88-611. 

N.   Y.    Supp.    142-244. 

Civ.   rroo.  19-446;  22-105. 

N.  Y.  Super.  47-271. 

How.  62-76. 


N.  Y.   88-611;   188-55. 

N.  Y.  Supp.   100-8K5.       _  „^^ 

App.   Div.   115-309;   157-375. 

Misc.  57-32. 

Civ.  Proc.  19-446. 
25. 

N.  Y.   139-143. 

App.  Div.  t60-883. 

Misc.  53-544. 

N.  Y.  Supp.  103-713. 
26. 

N.  Y.  90-521;  139-143. 

App.    Div.    144-146,    148 
572 

Misc.*  46-465 ;    54-38.    469; 
33,    376;    70-509. 

N.     i'.     Supp.     104-497;     105-.9 
117-306;    127-713;    128-846 
136-435. 
34. 

N.   Y.  111-362;  115-185. 

Abb.    N.   C.  4-266. 
37. 

N.    Y.   148-227. 

Hun.  29-12. 

App.   Div.   99-30.  31. 

N.  Y.  Supp.  90-711. 
38 


150- 
63- 


39 

Misc.    66-486. 
45. 

N.  Y.  21-336. 

App.  131 V.  117-112. 

N.  Y.  Supp.  102-374. 
62. 

N.  Y.  189-143. 

Hun,   34-138. 

App.  Div.   95-25. 

Misc.     5-365;     44-266;     54-38; 
63-36,  376;  70-510. 

N.    Y.     Supp.    88-509;    89-910; 
104-497. 

Civ.  Proc.  14-47. 
58. 

App.    DIv.   95-25;   144-147. 

Misc.  25-199,  2U0;   54-38. 

N.  Y.   Supp.  88-509;   104-497. 
55. 

N.  Y.  52-409;  65-641;  69-96;  77- 
272;   139-143. 

Hun,  14-252,  588;  18-49. 

App.    Div.    7-347;    99-60;    104- 
587,  593;   115-348. 

Misc.    29-555. 

N.   Y.   Supp.  90-657;  93-883. 

Civ.    Proc.    5-26;    21-42.   686. 

N.  Y.  Super.  44-581;  45-631. 
60. 

Misc.    68-83. 
65. 

Hun.  15-375. 

App.  DIv.  13-605;  70-413. 
Misc.   14-188;   3H-99 ;   08-83. 
N.     Y.     Supp.     75-128;     77-155; 

129-227;    131-r>49. 
Civ.  Proc.  17-80. 
N.  Y.  Super.  60-61. 
68. 

N.   Y.    112-157. 

Hun,  12-110;  51-506. 

App.  Div.  8-611;  20-320;  93-618; 

05-633:    100-C13;    125-544. 
N.   Y.    Supp.   109-1018. 
Misc.     12-113;    26-000;    68-83; 

71-541. 
Civ.  Proc.  14-283;  15-104. 
lOO. 

Hnn.   30-166. 
102. 

N.  Y.  44-41G;  60-546. 

Hun,  ll-5«>;  19-616;  78-397;  92- 

413 
App.  Div.  52-278. 
Misc.   24-308;  58-556. 
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N.    Y.   Supp.   05-382. 
Civ.   Proc.   17-399. 
103. 

N.  Y.  11-61;  125-542. 
110. 

Misc.  S2-^94. 
111. 

N.    Y.     105-529:    111-584;    117- 

623;   159-50;  201-111. 
Hun.   -13-287;  63-4;   7»-464;  S4- 

338. 
Apr).  *   Div.      40-157  ;      132-464  : 

137-348. 
Misc.    27-24;    2O-250 ;    71-583. 
N.  Y.  Sunn.  67-910;  60-406;  61- 

700;     116-839;     122-9;     130- 

799. 
St.  Uop'r.  26-738. 
Civ.  Proc.  14-28. 
.\bb.   N.   C.   lH-220. 
X.  Y.  Anu.  Cas.  7-209,  254. 
118. 

Misc.   33-373. 
120, 

App.    Dlv.    130-366. 

N.    Y.    Supp.    124-60. 
131. 

Civ.  Proc.  4-146. 
132. 

Hun.  45-179. 
184. 

Hun.  04-213. 

X.   Y.  Super.  56-468. 
ISO. 

Misc.  6-251. 

N.   Y.   Super.  55-468. 
140. 

llun.*  20-564. 

App.    Dlv.    62-283:    7T-416;    87- 
495. 

Misc.*  54-20. 

N.  v.  Supp.  70-1117;  105-401. 

How.     55-130;     60-881;     68-171: 
50-131. 
150. 

N.  Y.  67-237. 
Huu,   7S-81. 

App.    Dlv.   21-5;   62-283. 
N.    Y.   Supp.   47-455:   70-1117. 
X.   Y.  Ann.   Cas.  0-242. 
151. 

App.    Dlv.  21-4. 

N.  Y.  Supp.  47-454. 

Johns.  6-121. 
152. 

App.   Dlv.   21-5. 

X.    Y.    Supp.  47-464. 
153. 

S.uulf.  1-686. 
154. 

X.  Y.  31-255. 
155. 

App.   Dlv.  21-2,  5:  61-170. 

X.   Y.   Supp.  70-403. 

I  low.  57-1U9. 
157. 

X.    Y.   84-445;    111-584. 


Misc.    60-511. 

N.   Y.  Supp.  00-153. 
158. 

X.  Y.  84-445. 

App.    Dlv.   61-170;    156-69. 

MIhc.  39-750:  46-202. 

X.    Y.   Supp.   70-403. 
160. 

Misc.  45-202. 

N.   Y.  Supp.  70-408. 

X.  Y.  Ann.  Cas.  10-173. 
161. 

Misc.    72-381. 

Ha  lb.   6-469. 
162. 

App.    Div.    18-129;    30-192;    33- 

552. 
Misc.  24-228. 
N.  Y.  Supp.  45-720;  51*803;  63- 

1009. 
Abb.   N.  C.   15-185. 

les. 

App.   Div.   18-129. 
104. 

App.   Dlv.   18-129. 
166. 

App.  Dlv.  18-129;  3S-35S. 

X.  Y.  Supp.  46-720. 
167. 

Hun.  16-428. 
170. 

App.  Div.  61-170. 

Misc.  45-209. 

Abb.  N.  C.  15-185. 
171. 

App.   Dlv.  21-2. 

X.  Y.  Supp.  47-464. 

How.  22-91. 

Cow.  6-732. 
172. 
.   X.   Y.  11-61. 

How.  68-261. 
173. 

Misc.  14-546. 
10O. 

N.  Y.  46-358;  47*624:  61-81;  «S- 
343;  81-307:  fW-576:  10S-ia5' 
110-661;  112-410;  114-.50O* 
119-408,  662;  121-160;  18n- 
248;  138-147;  140-329:  1-41-. 
95:  146-640:  149-187;  150-332 
151-178:  168-436;  16S-4S1 
155-139,  255.  309,  328,  444 
166-322.  458:  168-600;  tSf>. 
148:  102-266,  316;  181-03 
.101  :  1 87-93,  321  :  1 88- 1  Rr,  •- 
197-48,  893:  I98*19n;  l(»f^J 
255 :  2OO-304  ;  204-9.  230  - 
207-480.  ' 

App.  Div.  80-154:  9ft-606; 
105;  100-228;  111-289:* 
70;    l4:i-949. 

Misc.  12-407. 

X.     Y.     Supp.    80-562:    88-504  - 
107-455:  108-548. 

X.    Y.    Ann.    Cas.    5-190;    7-12?  • 
8-255.  *  • 
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N.    Y     34-355;    46-837:    46-538; 
4T-40.  Wt;  (HMI83;  •«-2S0,  S— 
07-5.TO;    OM-STIl^    12-382;    •■ 
61 ;  7T-5H  ;    T»-21M  ;  HO-41 


682;     111-580;     114-1  .„. 

123-650;  lS4-igO.  21T;  1B7- 
166;  1S9-24S;  101-120;  IfUf. 
316;  lOS-lICT. 

App.   DlT,  93-B50:    100-270, 

St.   Kep'r.  0-T21. 

CiT.  Pn>c.  Jj-400. 
aalid.4. 

N.  Y.  lBI>-2ie;  102-417:  133- 
223;  155-322:  160-39:  101-a». 
Kfi--  162-316:  JOO-lag;  100- 
:  171-630 :  183-8T8. 


Abb,  N.  c.  ar-iB, 

N.  t.  Ann.  Cas.  4-288. 
Sabd.  2. 

N.  V.  I19-1M;  121-68:  1SS-T21; 

12K-a8;        1^7-430;        lRS-44fl: 

iBD-ioo.  eiT:  iDO-iee.  sio.  ir- 

IflO-1.   830;   lUl-lU:    KI4-1 
187-500;    100-336;    IRO-8S. 


N.  7.  77-432;  08-660;  108-156; 
107-645:  Ixr-TT:  120-703: 
184-823;  140-32S;  141-373; 
1BT-B6T;  IKN-P7;  1«©-3(C; 
100-330  ;  1H3-83  i  le»-427  ; 
181-301;    isa-2g5;    183-273: 

184-107 ;   1S7-0S,  321 ;   IM- 

185;  30r-4SO. 
Hun.  S0.17T. 
App.    DIv.     11-524;    14-19;    94- 

B13;  12«--e. 
Mtsc.   ie-303:  41-89. 
N.  Y.  Supp.  107-45S. 
N.  I.   Add.  Cas.  8-26S. 
Sabd.  1. 

N.  T.  101-18:  l«4-n4:  12«-31l; 

148-186:  1B7-81. 
Hud.  34-580. 
N.  T.  Aon.  Csi.  7-30.  127;  8-351. 
Sniid.  2. 

N.     Y,     100-102;     150-202,     278; 

iai-51.  171,  5.-1I;  1B2-212;  105 

817;    »»7^66:    lB»*-iei,   2r,8 


N.  Y.  174-266. 
104. 

N.    y.    80-402;    101-187;    133- 

629;    182-28S. 
HDD.  aK-G28. 
Add.    1>]t.    eo-aiO;    00-408;    05- 

Gu:    ii>o-22N:    114-104:    124- 

258;  138-296:  14&-800. 
MlBc  t*4-258.  ■ 

XV.  Sum).  72-76o;  80-175;  87- 

703;   134-267. 

N.  T.  70-48  ;  15M-487  :  SOO-202. 
App.   DlT.    117-82^;   137-703. 
Hiin.  51-5O0;  70-478;  Ml-3«a. 
mar.  30-345. 
N.    Y.    Supp,    34-891;    123-664  1 

Abb.  H,  c.  a»-aai:  si-4ee,  n. 
N.  Y,  i2e-4or>:  107-437 

App.  mv.  fi7-««8 ;   1B0.782. 

N.    t.    Supp.    00-400. 
N.   Y.  Add.  Ckb,  7-220. 


?tei; 


■370; 


t-315: 


180-88;    l»4-?,]0;' 201-217" 
App,    Div.    23-441;    54-ir>o;    02- 

613  ;  134-879  :  137-870  :  188. 

027. 
Mine.  33-IS8:  60-311, 
N,     Y.     Hupp,     06-411;    07-216; 

122-476:   I25-63S, 
H.  Y.  Aon.  Cob.  5-180;  T-20.  220; 


-104.     02li; 

- -- ..    137-030; 

143-918;    148-900;    151-940- 
1BO-B24. 

isa. 

N,   Y,   147.78:  I4B-103:  151-210 
App,  Dlv.  57-546:  lIT-156;  182- 

MlBc' 23-16. 

N,    Y.   Supp,    102-374 ;    100-747. 

N.'  Y.   Supp.    131-733. 

,£>  ""■  '"-" 

N.  r,  S5-1,W;  >3-82;  74-446;  B4- 
MIm-.  01-531, 


r 
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03-1016  : 
1 10-1089; 

125-490 ; 
62 ;     137- 


241. 

N.   Y.   121-679. 
Hun.  46-408. 
App.    Dlv.   3-107;   68-554. 
Misc.  6-577;  65-118. 
N.    Y.    ^5^lpp.    74-241;    110-825. 
Civ.  Proc.  10-91;  21-16. 
S63. 

N.  Y.   187-486. 

A.PP.  Dlv.  105-233  ;  158-643. 
Misc.    15-499;    36-59;    74-553. 
App.   Dlv.   154-147. 
Saba.  5. 

X.    Y.   Supp.   72-623;   133-9. 
12  ((4. 

N.'  Y.  186-82  ;  102-47  ;  204-499. 

App.  Dlv.  45-153  ;  70-284  ;  105- 

233;  116-525;  110-756;  124- 

82;   143-873;   167-18, 

Misc.     62-50;     64-575;     66-148  r 

66-445;   68-619,   639;   73-500, 

502;  77-543. 

N.    Y.    Supp.    61-149 

104-527  ;   108-364 

121-96;      124-818 

126-208 ;     131-22, 

231. 

'>265. 

N.  Y.   102-415. 
App.    Dlv.    134-570. 
]^iitC.  54-519. 
266. 

MlBC.  60-240. 
267. 

N.    Y.   157-421. 
268. 

App.    Dlv.    184-570;    138-173. 
260. 

App.     Dlv.     105-235;     126-520; 

i5«-f,45. 
N.  Y.  Supp.  110-405;  124-818; 

143-1086 
Misc.    67-65. 
"71. 

"  App.   Dlv.  54-439. 
272. 

Misc.   66-118. 
273. 

App.  Dlv.  45-577. 
274. 

Ai)p.    Div.    128-751. 
MLsr.    23-627;    74-123.    126. 
N.    Y.    Supp.    07-510;    113-238; 
131-221. 
275. 
App.   Dlv.   61-251;   112-874. 
N.   Y.  Supp.  70-451. 
270. 

Misc.   63-36,   376;   7O-510. 
2HO. 

N.    Y.    Supp.   87-786. 
2H1. 
Misc.     62-59;     66-476;     67-64; 

74-553. 
N.  Y.  Supp.  115-1071;  124-818; 
133-9. 
284. 

N.    Y.   Supp.  87-786. 


285. 

N.'  Y.    Supp.  08-83. 
Misc.  83-184. 
201. 

N.'  Y.  Supp.  87-962. 
308. 

Misc.   60-571. 
300. 

Misc.  60-571. 
315. 
N.  Y.  87-197 ;  aOT-297. 
App.      Dlv.     60-254;      103-406; 

126-813;  154-148;  157-424. 
Misc.     11-687;     12-653;     13-488; 
15-442;     16-340;     lO-lOl.     5ai; 
20-227;  33-737;  66-619,   622. 
N.  Y.  Supp.  68-399;  74-620;  HO- 
288;    01-765;    101-295;    105- 
016:    122-211,  214. 
Civ.  Proc.  5-197. 
Abb.   N.   C.   10-189;  20-293;  85- 

344 
N.   Y.'  Ann.  Cas.  4-201. 
Sabd.  1. 

App.    Dlv.   127-365. 
,    Misc.  2-100:  4-598:   1^379;   lO- 
101;    28-113;    54-122. 
N.  Y.  Supp.  164-510;  113-628. 
St.    RepT.    15-406;    17-856;    40- 

703. 
Civ.  Proc.  8-62. 
Abb.  N.  C.  25-404;  28-429. 
How.  Pr.  N.  S.  2-21. 
Snbd.  2. 

N.   Y.   152-584. 
Misc.  20-285:  52-463. 
N.    Y.    Supp.    60-469:    102-407: 
140-429. 
816. 

N.    Y.   207-297, 

App.  Div.  60-254 ;  154-142.  148. 

154. 
Misc.     16-340;     10*595;     28-113; 

36-865:   54-123. 
N.     Y.     Supp.     44-314;     T4-620, 

927;    13S-983. 
St.  Rep'r.  17-854. 
Abb.    N.   C.   10-189:   20-244. 
N.  Y.  Ann.  Cas.  4-200* 
Svbd.  1. 

App.    Div.    127-340. 

Misc.  18-196;  62-463. 

St.    RcpT.    18-920;    46-570;    4»- 

753. 
Civ.  Proc.  8-654. 
317 
Misc.  16-340:  28-113;  40-241. 
N.  Y.  Supp.  32-388. 
318. 

Misc.   28-113. 
N.   Y.   Supp.  07-1008. 
810. 

Hun.  34-241. 
App.   Dlv.  38-31. 
Misc.  80-402. 
I      N.  Y.  Supp.  07-1008. 
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810a. 

A  pp.  Wv.   157-424. 
N.  Y.  Supp.  1422-267 ;  143-729. 
321 

Misc.   12-64. 

N.   Y.   Super.  58-17a 


Misc.    4S-674. 


823. 

Hun,  31-663. 

Misc.    l«-fi52;   30-207;   52-521; 
«<>-36U. 

N.    v.    Supp.   J>7.1008;    102-561; 
113-633;    138-1088. 
824. 

Misc.    45-574. 

N.  Y.  Supp.  lO4>.1032. 
325. 

X.  Y.  Ann.  Caa.  4-48. 
32T. 
.  App.  Dlv.  76-228. 
830. 

Misc.  27-404. 
331. 

N.  Y.  183-219. 

App.   Dlv.  7-538. 
335. 

N.  Y.  87-409. 

App.   Dlv.  154-182. 

Hun.  31-215. 
330. 

Misc.  22-240. 
3.18. 

X.  Y.  172-519. 

Hun,  23-647. 

App.  Dlv.  16-186 ;  134-34 ;  157- 
592. 

Mi8C.  29-288;  30-315. 
Snbd.  1. 

App.   Dlv.  .75-279. 

N.  Y.  Supp.  78-168. 
Snbd.  4. 

Misc.  48-606. 

N.  Y.  Supp.  tMS-556. 

330. 

N.  Y.  174-286. 
App.  Dlv.  154-132. 
N.   Y.  Supp.  00-467;  101-295. 
340. 

N.    Y.    148-416;    157-301;    175- 

139;  170-1. 
Hun.  24-550;  66-489. 
App.    Div.   30-28:   57-6;   60-400; 

8«-;{33;       121-920;       125-7r».{; 

127-425;  136-131;  150-802. 
Misc.    44-83;    64-120;    6.'S-807 ; 

73-444. 
N.     Y.     Supp.    18-342;    81-4.52; 

111-645;   120-431.  G18;   13:t- 

482. 
St.  Rep'r.  45-868. 
Snbd.  1. 

N.  Y.  122-89. 

Hun.  28-486;  30-230:  46-76;  56- 

280;  €M-550;  60-552. 
App.  Div.  20-4. 


St.    Rep'r.  28-446;   80-221;   46- 

614. 
Civ.  Proc.  16-170. 
Snbd.  2. 

Misc.  33-689. 
Svbd.  3. 

N.   Y.  80-612:   111-544. 
Hun,  38-633:  41-596;  76-544. 
App.     Dlv.     10-618:    44-604:    66- 

443;    81-386;    127-425;    141- 

39;   155-912;  156-59. 
Misc.   5-96;   68-424. 
N.     Y.     Supi).     61-112:     73-411; 

110-847;    125-44.    758;    139- 

451. 
St.  Ui'p'r.  17-444. 
Snbd.  4. 

N.   Y.  51-378:  57-286. 
Hun.  37-308;  83-286. 
App.  Div.  8-400:  16-499:  33-115. 
N.   Y.  Supp.  31-942;  44-903. 
341. 

Hun.  34-002. 

App.  Dlv.  20-1 67  ;  86-633  ;  121- 

920^  125-753;  127-426;  159- 

302. 
Misc.   10-5;  25-191;  28-578;  31- 

453;   41-170. 
N.     Y.     Supp.     54-195;     64-483; 

111-645;   144-402. 
Civ.  Proc.  6-348. 
342. 

N.   Y.   137-517. 

App.   Dlv.   10-348;  95-2.">;   157- 
491,   492. 

N.  Y.   Supp.  88-509;   142-589. 
344. 

Misc.  12-406. 
347. 

App.    Div.   86-633. 

Misc.   25-189;   33-589. 
348. 

N.    Y.   176-1. 

Hun,  24-548;  40-66;  64-552;  87- 
537. 

App.    Dlv.    16-618;    30-176;    43- 

351. 
Misc.  23-239;   7.3-76,  444, 
N.  Y.  Sumi.  44-1057:  51-889:  56- 

692;    60-178;    120-431 ;    133- 

482. 

»t.   RepT.   11-79;   15-539. 
340. 

App.   Dlv.  29-439. 

Abb.  N.  C.  7-143. 
352. 

N.   Y.   Supp.  06-331. 

Civ.  Proc.  10-372. 
358. 

App.  Div.  17-598. 
354. 

App.    Dlv.   83-166. 
N.  Y.  Supp.  82-514. 
N.  Y.  Super.  45-62. 
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ass. 

App.  Diy,  57-54S. 
N.  Y.  Supp.  «T-1086. 
302. 

N.    Y.    76-108;    86-575;    178-223. 
App.   DIv.   43-222:   82^576;   114- 

62;  156-682,  687. 
N.  Y.  Siipp.  00-17;  81-579;  115- 

1071;  140-643.  787. 
Snbd.  1. 
Hun.  37-548. 
App.  DIv.  155-682. 
N.    Y.    Supp.    133-482. 
Civ.  Proc.  14-425. 
Abb.   N.  O.  10-408. 
N.    Y.    204-485. 
304. 

N.  Y.  Sirpp.  140-787. 
3<I5. 

X.    Y.   80-64;   134-141. 

Hut),  27-264;  42-376. 

App.     Div.    4-318:     12-100;     88- 

170;    9.3-105;     119-58;     141- 

861  :    155-439. 
Miso.    13-537;   57-449;   70-332. 
N.     Y.     Supp.     5«-7<M  :  -  87-.">63  ; 

100-929;    110-713;    120-781. 
806. 

Misc.  15-438;  24-197;  70-332. 
807. 

N.   Y.  80-64. 
308. 
N.    Y.    86-64;    138-26;    167-079; 

102-220. 
Huu.  27-164;  42-376;  06-328;  85- 

569. 
App.    DIv.    12-115;    17-255;    23- 

12;  38-170;  30-105;  41-10;  43- 

223;    57-187;    110-006;    127- 

272;   137-836:  140-296. 
Misc.    22-470;   50-435  ;    01-487 ; 

N.   Y.'supp.  49-469;  60-791:  08- 
270  ;         100-547  ;         122-581 ; 
132-1092. 
309. 

N.  Y.  71-2.-)0:  80-581;  137-591; 
162-219;    l«i7-105. 

Hun,    01-227;    63-50;    66-828. 

App.  Div.  1-254:  12-113;  21-14; 
42-352:  57-187;  62-379;  HO- 
490;  00-45i);  93-2.5,  196;  94- 
11)4;  ll.%-94;  122-S03 ;  127- 
272;  188-587;  143-896;  iB07- 
492. 

Misc.  13-537;  19-200;  53-135; 
55-149;  01-487. 

N.   Y.   Supp.  47-280:  08-269:  70- 
737  ;  81-111 ;  80-896  ;  87-fOll  ; 
107-8.H5:     111-569;     113-954; 
125-502;  128-529. 
370. 

N.  Y.  54-377.  031:  01-52:  71-380; 
74-S40:  94-235:  1 01-069;  116- 
37;   139-442:    187-105. 

Hun.  7-622;  67-482;  70-461;  86- 
609. 


App.  DIv.  1-415:  21.-141;  38-188; 
42-.352:  48-222:  68-884;  OS- 
IS?;  90-468,  598;  96-176; 
122-863;  132-123;  138-587; 
143-598;  156-298. 

Misc.  65-149;  01-487. 

N.  Y.  Supp.  47-281;  56-617;  TO- 
740;  87-563:  101-962;  107- 
835;  113-954;  116-532;  ISS- 
529;   132-523. 

St.   Rep'r.  82-814;  88-6;  58-718. 

N.  Y.   Super.  49-171. 

N.  Y.  Ann.  Cns.  9-844. 
Snbd.  1. 

N.  Y.  103-637;  133-183;  1^411- 
527. 

Abb.  N.  C.  26-291. 
Snbd.  a. 
'   N.  Y.  84-215:  lOd-687. 

App.   DIv.  80-490. 
Snbd.  8. 

N.   Y.  82-308:  140-349;  143-637. 

App.    DIv.   90-471. 

St.  Kep'r.  47-360. 

Abb.  X.  C.  25-291. 
371. 

N.  Y.  72-94;  116-34;  a07«k248^ 
492. 

Hun.  80-288. 

App.  Div.  12-115:  41-10:  42- 
352;  70-397;  90-463;  98-»26: 
ll.H-669;  127-272;  189-653; 
142-791  ;   148-1(53. 

Misc.  50-438;  68-186;  01-487; 
70-33*> 

N.  Y.  Supp.  60-T91:  69-70:  H6- 
896;  100-547;  113-954:  132- 
523,    1092. 

N.    Y.    74-240:    116i-37:    144-057. 

Hun,  8-268;  70-461;  80-288. 

App.  Div.  12-109.  115;  41-10 
42-352;  43-222;  64-42:  TO-397 
90-463 :  98-26 :  122-866 
139-653  :  148-163  ;  156-684. 

MlBC.  50-438;  61-487;  79- 
332. 

N.  Y.'  8upp.  29-321:  68-65;  69- 
70;  60-12;  86-896;  87-563: 
100-647;  llS-954;  132-623. 
1092. 

St.  Uep'r.  4-804;  14-184;  86*101; 
62-379;  «3-718. 

Civ.   Proc.  29-259. 

N.  Y.  Super.  66-694. 
Sabd.  1. 

N.  Y.  74-215;  151-648. 

Misc.  8-597. 

St.  Rep'r.  17-257. 
373. 

N.   Y.  94-309:  118-570. 
Hun,  42-225.  876. 
App.     Div.    4-315;    .16-135:     89- 
105;   89-493;    142-498;   166- 

084. 

Misc.  22-470;  28-530. 


996 


NOT0S. 


3T«. 

N.  Y.  9t5-(517;  18n-350. 
Hun.  '2'2~TZ8',  »S-237:  JHI-173. 
App.  iJiv.  OH-ISS;  1»a*195;  115- 

lSO-220:   188-587. 
Mi»c.   11-385;   47-459;   40-438 ; 

r.«-138;   57-186. 
N.  Y.  Supp.  T4-234  ;  87-563  ;  05- 

062;    lUO-547;    101-387;    102- 

454;    lOH-852;    lU»-83 ;    114- 

530. 
N.  Y.  Ann.  Cas.  5-159. 
»76. 

N.    Y.    107-104;    181-626;    135- 

680;  144-498. 
Hun,  51-423;  70-43. 
Apt),    niv.   17-.'»97:  28-92;  80-93; 

52-112,  116;  OO-llO;  89-608; 

107-133;    117-287;    148-149; 

150-403. 
MlBc.   80-484;   45-484;   54-804; 

00-487. 
N.   Y.  Supp.  45-305:  50-920:  m»- 

1002;     80-219;    85-610;     04- 

775  ;         104-374  ;        138-502  ; 

127-623. 
St.   Kep'r.  6-521. 
C'lv.  Proc.  14-287. 
S77» 

N*  Y.  115-65g. 
Misc.  08-489. 
Civ.  Pi^c.  14-297. 
It  78* 

K.*  Y.  80-580. 
Hun,  26-178;  45-18. 
App.  Dlv.  0O-416;  117-287. 
N.  Y.  Supp.  69-1002. 
Civ.  Proc.  14-297. 
379. 

N.   Y.  193-423;   197-44. 

Hun.  0O-344:  81-262. 

App.  Dlv.  1-414;  3-96;  68.196 ; 

114-64;  110-57. 
Misc.  12-588;  14-479;  48-344. 
N.   Y.  8upp.  80-792;  84-439;  74- 

212;     94-20;     101-387;     108- 

963. 
St.   Rep'r.  59-516. 
386. 

N.   T.   116-351;  134-il41 ;   142- 

584 ;  188-408. 
Hun.  45-30;  64-306;  85-48;  91- 

563. 
App.    Div.    56-593;    83-490;    94- 

2^;  08-380;    106-17 ;   111-18; 

128-244;    132-458:    143-791; 

154-136. 
Misc.   7-446;  9-234. 
N.    Y.    Supp.   87-842,  951;   107- 

1047. 
St.  Rep*r.  3-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 


N.  Y.  127-63;  138-296;  172-510; 
174-205. 


Hun,  78-307. 

App.    Dlv.    14-122;    36-474;    41- 

139;    88-576;    10O-473 ;    113- 

310;  128-244;  156-812. 
Misc.  42-605  ;  40-470  ;  57-449. 
N.   Y.    Supp.   98-710,   853;    107- 

1041;   144-476. 
Civ.   Proc.   19-177. 
Abb.  N.  C.  29-149. 
382. 

N.  Y.  107-111:  115-85;  134-141; 

140-156  ;    152-520 ;    183-307 ; 

194-440:   300-186. 
Hun.  43-329;  44-397;  50-58;  60- 

219;  73-430;  85-48. 
App.    Div.    17-184:    48-396;    5«- 

593;   59-150;  62-60;   74-7;  83- 

170;    93-490;    100-473;    lOfl- 

17;    119-261.    7^0;    125-41S; 

132-453;    138-354;    148-149; 

158-720. 
MlJ^c.    6-37:    9-718:    11-384:    15- 

558;    17-189;    81-578:    3H-6<17; 

27-189:    30-281;    81-975;    89- 

484  :  40-67,  605  ;  41-35  ;  48- 

71:  63-540;  72-236. 
N.   Y.   Supp.  3-214:   80-283J  »0- 

920;    56-426;    68-196;    69-170; 

70-592:    76-854;    80-219:    82- 

528:     87-842.     931;     9^-775; 

107-5iM:      l«^-787;      116-904; 

117-177;    126-848. 
Bt.  RepT.  9-718:  17-189;  83-607; 

38-189;    80-281;    81-975:    50- 

616. 
Civ.  Proc.  18-856. 
Abb.  N.  C.  20-428;  22-461,  488. 
Daly,  10-313. 
Dem.  6-888. 
SabfL  1. 
N.    Y.    45-306:    47-519:    64^16 

78-559;  89-384;  98-40;  96-284 

113-246;      110-854:       118-150 

119-220;      138-266;      138-298 

141-216;  163-629. 
Hun,   3-94;    11-143;  86-457:   31- 

129:   39-356;   50-63:   53-614. 
App.  Dlv.  4-463;  7-464;  86-214. 
MiBC.    9-234;    6:i-541. 
St.    Rep'r.    17-890:    19-702;    81- 

481'.  84-443:  87-579. 
riv.  Proc.  18-274:  19-1.^.9. 
Abb.  N.  C.  23-479;  8Q0-269. 
Subd.  & 

N.  Y.  48-527;  148-7. 
nun,  31-620;  60-819. 
App.      Dlv.      113-37:     117-797; 

i:{8-351,  856;  141-908;  160- 

580. 
Misc.  0-234  ;  .39-482  ;  67-369. 
N.  Y.  Supp.  80-222 ;  102-1062 ; 

145-754. 
St.  RopT.  38-852. 
Snb«l.  3. 
N.    Y.   52-644:  57-351;   109-315; 

112-.';€0;      118-150;      123-554; 

148-7. 
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Hnn.  28-254;  34-510;  aT-277;  4S- 

173;  50-13. 
App.     DiT.     5-585:    62-60;    96- 

321 ;  188-851,  356 ;  148-578. 
Misc.   T-2 ;  68-541 ;  76-136. 
N.  Y.  Supp.  89-258;  128-190. 
Civ,  Proc.  23-233. 
N.  Y.  Super.  58-347. 
Snbd.  4. 

App.   Div.   119-147. 
Misc.  34-661. 
Sabd.  6. 
N.    Y.    78-559:    87-160;    107-72. 

308;     108-136;     llO-STil;     118- 

151;   142-537;   147-414;  198- 

269;  203-348. 
Hun,    33-534;    36-104,    252;    41- 

600;    63-138;    68-379;    70-513; 

83-549. 
App.   Div.   5-585;  40-19;  56-590: 

59-153;   74-7;  80-496:   89-163; 

98-331,     335;     96-322:     115- 

714;  1.19-900;  142-370;   144- 

811;  148-578;  156-2.'55  ;  158- 

369. 
Misc.  9-105  :  23-424  ;  40-59  ;  66- 

872;  79-350. 
N.   Y.   Supp.  81-139;  83-15,   637; 

85-778  ;      12,3-539  ;      129-892  ; 

132-560;    135-588;    189-778; 

141-409. 
St.    Rep'r.    17-196;    19-460;    28- 

165;    36-594;    44-155;    52-312; 

53-619. 
Abb.  N.  C.  17-420. 
Snbd.  7. 
N.   Y.  112-624. 
Hun,  42-629;  47-52;  56-276;  57- 

567;  65-362. 
App.    Div.    28-93;    62-60:    107- 

132;   150-463. 
Misc.   22-491;  27-211;  30-625. 
N.  Y.   Supp.  8-229;  27-438. 
St.  Rep'r.  33-344;  47-780. 
.    Civ.   Proc.   7-241;   18-357. 
883 

N.'  Y.    183-397;   195-254:   200- 

186. 
Hun,   34-510;   49-368;   58-329. 
App.   Div.   55-554  ;   94-25 :   123- 

391  ;   i:{9.451  ;   142-792  ;   146- 

569;  158-825. 
N.    Y.    Supp.    87-951;    105-325 ; 

138-894, 
St.  Rep'r.  34-519. 
Connoiv,   2-322. 
N.  Y.  Ann.  Ca8.  6-161. 
Snbd.  1. 

Misc.  7-680. 
Snbd.  3. 
N.    Y.    79-404;   80-610;    166-557; 

168-246. 
App.    Div.   40-19;   71-472;   112- 

37;    120-616. 
Misc.   16-401:  34-62C. 
N.  Y.   Supp.   75-754. 


Snbd.  4. 

N.   Y.   105-507. 
App.  Div.  158-825. 
Hun.  47-28. 

N.  Y.   Supp.  181-314;  143-922. 
Snbd.  5. 
NY.    92-584:   93-522:    109-311; 

112-560;  128-227;  186-37 
Hun,   52-384:   54-71;   91-552.' 
App.    Div.    16-328:    24-418;    95- 

357;   119-588:  132-346:  184- 

384;    1.39-184.   450. 
Misc.    7-2;    70-136, 
N.   Y.    Supp.   119-98. 
St.  Rep'r.  81-473. 
Civ.  Proc.  14-249. 
N.  Y.  Ann.  Cas.  4-185. 
384^ 
N.   Y.  167-70. 
Hun,  24-82. 

App.  Div.  55-678;  69-319:  62-56. 

Misc.   41-485. 

N.  Y.  Supp.  67-428;  69-245;  70- 
857. 

Connoly,  2-619. 
Snbd.  1. 

N.   Y.   85-383;   109-315. 

App.  Div.  59-302. 

Misc.  28-299. 

St.  Rep'r.  31-472. 

Civ.   Proc.  26-307. 
386. 

Hnn.  49-368. 

App.    Div.    46-363;   75-83;   146- 
569;   158-162. 

Misc,    27-23. 

N.  Y.  Supp.  67-910;  61-516;  77- 
1078. 

Civ.  Proc.  29-67. 
Snbd.   1. 

N.  Y.  43-514. 

Migc.  27-24,  684;  62-630. 

Supp.   116-728. 

St.  Rep'r.  83-578. 

Civ.  Proc.  15-260;  29-67. 
386. 

N.    Y.    140-150 ;   183-408. 

Hun,  37-36. 

App.  Div.  6..'>8R;  29-206:  49-194: 

53-485;   70-127;    147-217. 
Misc.   22-431;  24-729;  67-425. 
N.  Y.  Supp.  53-797;  60-869:  «8- 

55:   <I6-10.')0:   76-72;  88-920; 

110-1045;  128-119:  181-1041. 
Civ.   Proc.  7-282. 
Dem.  2-630. 
388. 

N.  Y.  126-200:  128-132;  133- 
517;  134-142:  142-1;  152-535: 
172-r>19;  183-397,  408;  190- 
69;    194-76;    2OO-260. 

Hun,  63-41,  342;  7.3-432;  75-380: 
83-o.')0. 

App.  Div.  1-125;  5-76:  48-19; 
74-7;  82-.'>76:  98-108,  .335; 
106-334;     117-289;     119-147, 
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508;  130-221;  138-80;  155- 
437;  156-251;  158-708. 
MUc.  17-427;  24-156;  25-281, 
569  ;  39-384  ;  41-35.  478  ;  46- 
320;  60-330;  57-440;  63-540; 
64-650 ;  68-176  ;  73-392 ;  80- 

N.  Y.  *Supp.  53-300;  60-521;  70- 
854;  70-846;  86-1064;  86- 
1009  ;  102-317  ;  104-151 ;  lOO- 
929:  114-356;  Xir-177  ;  118- 
1005  ;  122-620  ;  123-629  ; 
129-892 ;  131-39 ;  137-54 
141-61,  409. 

St.  RepT.  16-46. 

Civ.  Proc.  21-102. 

Abb.  N.  C.  20-428;  31-418. 


N.  Y.  125-321. 

App.  Div.  142-792;  154-136. 
Misc.  31-J)44. 
390. 

N.  y.  94-217. 

App.'  Sfv.  17-518 ;  56-97 ;  102- 

iS;   109-528;   143-143;   164- 

137. 
Misc.* 6-86;  33-663.       „  ^  «    ^„ 
N.  Y.   Supp,  46-707:  68-206;  92- 

1012;   9B-711;   »6-338 ;    139- 

129. 
St.   Rep'r.  3-576. 

300a. 

N.  y.  2O8-404. 

App.     Dlv.     102-16;     Iia-Sgo; 

i43-143;   145-257.   258;   150- 

59. 
Mi«C    41-522.    ^^^2 ;    92-1003 ; 

127-411 ;  130-27  ;  133-970. 

391. 

App.    Dlv.    142-792. 

Hun.  8-455. 

N.    Y.    Supp.    93-711. 

Week.  Dig.   12-233. 
392. 

N.  Y.  61-497  ;  183-408. 

Hun,   64-36;   70-24;   89-113. 

App.   Dlv.  9-346;  21-522. 

N:  Y.  Supp.  18-571;  34-1083. 

Lans.  6-296. 
394 

N.'  Y.  99-185;  159-118;  162-101; 
1 04—224 

App.  Dlv.  "18-593;  33-372;  138- 
V7;  146-265. 

MlKC.  88-600:  65-509. 

N.  Y.  Supp.  78-80. 

395.  „^  _^ 

N.    Y.    64-417;    73-189;    86-7.1; 

91-703 ;      9^-217 ;      107-340 ; 

113-243;  172-497. 
Hun.   10-9;   12-386     14-557;   2S- 

395;  30-94:  37-504:  61-87;  63* 

147:  69-424:  71-.32.5. 
App.  Plv.  4-254  ;  14-267  ;  42-361. 

fe9:     52-68:     58-40G:     95-(HM: 

98-493 ;      1 1-472  ;       1O6-390. 


485;     151-381;    152-78,    81; 
160*319. 
Misc.  7-266;  19-217:  22-433;  28- 
573  ;  29-168  ;  33-^75 ;  53-463 ; 
65-600. 
N.  Y.  Supp.  69-146,  858;  64-861; 
67-466;    69-518;   88-1052;    90- 
769;     92-129;     94-905;     106- 
906;  107-584;  136-737;  144- 
476. 
N.  y.  Super.  4-896. 
396. 
N.  Y.  81-143;  92-239;  107-72; 

186-37;    19O-202. 
Hun.  10-103:  90-552;  91-552. 
App.    Dlv.    9-346;    24-418;    93- 
109;   119-588;  123-298;  130- 
220;    134-384;    187-70;    139- 
450 ;  152-286 ;  155-437,  442. 
Misc.     11-384;    40-67 ;     67-186; 

62-599;  79-350. 
N.  Y.  Supp.  32-148;  36-238;  43- 
383;  48-416;  81-249;  86-1009; 
101-387 ;     114-356  ;     119-98 ; 
124-660;  187-54;  189-778. 
Civ.  Proc."  6-86. 
Abb.   N.  C.  22-482. 
N.  Y.  Ann.  Gas.  0-161. 
Svbd.  1. 

Hun,  28-211. 
Snbd.  a. 

Hun,   48-99. 
Snbd.  8. 
N.   Y.   158-321. 
Hun,  16-175. 
Misc.  16-304. 
St.  Rep'r.  9-768. 
397. 

N.  Y.  132-377. 
Hun,  85-48. 

Misc.   17-427;   68-589.   593. 
N.    Y.   Supp.   26-769. 
398. 

N.  y.  208-480. 

App.  Dlv.  6-270;  11-479;  15-104; 
21-412;  31-581;  60-416;  116- 
96;  181-125;  164-981. 
Misc.  46-339;  64-391;  70-600. 
N.  Y.  Supp.  44-271;  47-669;  52- 
221;    69-1002;    90-340;    118- 
523. 
Civ.  Proc.  19-157. 
399* 

N*  Y.  122-263;  141-409;  149-84; 

156-237;    187-491;   194-15. 
Hun,  60-318;  64-397.  498;  76-25; 

77-25;  81-209,  212. 
App.  Div.  6-270;  31-580:  34-188; 
73-428;  76-448;  90-47 ;  121- 
196. 
Mlac.    6-252;    10-126;    18-215; 

64-392. 
N.  y.  Supp.  28-239:  30-714,  940; 

52-222  ;  77-71 :  115-260. 
Civ.  Proc.   19-157. 
Abb.  n.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  6-838;  8-360. 
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GENERAL  COKSTRUCTION  JjAW 

^ 
6t  Chftptar  BeotloB 

1888 21 2-15  (2d  Meet.) 

1880 820 65-67 

1848 107 1 

1840...; 261 All 

1857 636 3 

1865 146 All 

1870 870 All 

1872 544 All 

1873 577 All 

1873 630 All 

1874 32a AU 

1875 27 All 

1876 448 29,    788.    060 

1877 41G 1.    tt   170,   214. 

1877 466 27 

1880 178 1,    pt.    luWluff   9    3343,    boMh.    6-8,    15,    17, 

21-24    to   L.    1876,   Ch.    448 

1881 30 All 

1881 412 0.J5-057 

1881 676 201,    500,   718,   suMs.   9-15 

1882 384 1,    pt.    amending   L.    1881,   Ch.    676.    I   718, 

buMm.   0-15 

1883 372 All 

>*    .  1884 14 All 

,  1886 21 20 

».  1887 280 All 

1892 677 .\11,   px<^cpt  last  sentence  of  i  24 

2S94 447 All 

1804 448 All 

1805 603 All 

1807 014 1,    except    part   prorldlng   that  public   offices 

fihall  be  kept  open  on  all  week  daja;  2.  3 

1002 SO 1,    cxoopt   purt    providing  that  public   offlcea 

8hall  be  kept  open  on  all  week  dayv 

1007 800 All 
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DECISIONS 


L 


DECISIONS. 


To  aJid  Including  210  N.  Y.  487:  160  App.  Dlv.  848;  84  Misc.  288; 

140    N.    1.    Supp.   5^8. 


Title. 

N.  Y.  86-358. 

Hun.  lS-588. 

Misc.    84-98. 

Duly,   10-14a 
t. 

Misc.  86-810. 
4. 

N.  Y.  58-126;  72-149;  78-23;  75- 
528;  77-156,  546;  94-342; 
203-483. 

Hnn.  12-144;  13-451;  17-160;  81- 
617. 

Misc.  16-618. 

N.  Y.  Supp.  29-1106. 
7. 

N.  Y.  88-168. 

Misc.  19-134. 

N.  Y.  Supp.  124-876. 

Abb.  N.  C.  80-59.  n. 
22. 

N.  Y.  98-511. 

Misc.  19-603  ;  42-621. 
23. 

N.  Y.  88-611. 

N.   Y.    Supp.    142-244. 

Civ.  IToo.   19-446;  22-105. 

N.  Y.  Super.  47-271. 

How.  02-76. 
24. 

N.  Y.   88-611;   188-55. 

N.  Y.  Supp.  100-863. 

App.   Div.  115-309;   157-375. 

Misc.  67-32. 

Civ.  Proc.  19-446. 
25. 

N.   Y.   189-148. 

App.  Dlv.  100-833. 

Misc.  63-544. 

N.  Y.  Supp.  103-713. 

N.  Y.  90-521;  139-143. 

App.    Div.    144-140.    148;  150- 

u72 
Misc.*  40-405;    64-38,    469;   03- 

33^    376;    7CK-509. 
N.    Y.    Supp.    104-497;    1O6-0 ; 

117-800;    127-713;    128-846; 

130-435. 
34. 

N.   Y.  111-362;   116-186. 
Abb.    N.   C.   4-256. 
37. 

N.    Y.    148-227. 
Hun.  29-12. 
App.   Dlv.   99-30.   31. 
N.  Y.  Supp.  90-711. 
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39. 

Misc.    00-486. 
46. 

N.  Y.  21-386. 

App.  Dlv.  117-112. 

N.  Y.  Supp.  102-374. 
62. 

N.   Y.  189-148. 

Hun.  84-138. 

App.  Div.   96-25. 

Misc.     6-365;     44-266;     64-38; 
03-36.  376;  70-610. 

N.    Y.     Supp.    88-509;    89-910; 
104-497. 

Civ.  Proc.  14-47. 
58. 

App.    Dlv.   96-25;   144-147. 

Misc.  25-199,  2U0;  64-38. 

N.  Y.   Supp.  88-509;   104-497. 
66. 

N.  Y.  62-409;  66-641;  09-96;  77- 
272;   189-143. 

Hun.  14-252.  588;  18-49. 

App.    Div.    7-347;    99-60;    104- 
587,  593:   116-348. 

Misc.    29-555. 

N.   X.  Supp.  90-657  ;  93-883. 

Civ.    Proc.    5-26;    21-42,   386. 

N.   Y.  Super.  44-581;  45-631. 
00. 

Misc.    08-83. 
05. 

Hun.  16-375. 

App.  Div.  13-605;  70-418. 
Misc.   14-188;   38-99;   08-83. 
N.    Y.    Supp.    76-128;    77-155; 

129-227;    131-549. 
Civ.  Proc.  17-86. 
N.  Y.  Super.  00-61. 
08. 

N.   Y.    112-157. 

Hun.  12-110;  61-605. 

App.  Dlv.  8-611;  20-320;  93-618; 
96-633:    KMI-G13;    125-544. 

X.   Y.   Supp.   109-1018. 

Misc.     12-113;    20-000;    08-83 ; 
71-541. 

Civ.  Proc.  14-288;  15-104. 
100. 

Hnn,  SO-166. 
102. 

N.  Y.  44-41C;  00-546. 

Hud,  11-565;  19-615;  73-397;  92- 
413. 

App.  Div.  52-278. 

Jdlsc.   24-308;  68-556. 
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NOTES. 


N.    Y.   Supp.   05-382. 
Civ.   l»roc.   17-399. 

N.  Y.  11-61;  125-542. 
110. 

Misc.  22-^94. 
111. 

N.     Y.     105-529:    111-584:    117- 

623;  159-50:  201-111. 
Hum.   43-1287;  53-4;   70-464;   S4- 

33S 
App.  *   Dlv.      40-157  ;      i:t2.464  ; 

i:i7-348. 
Ml8C.    27-24;    29-250:    71-533. 


N.  Y.  Supp.  6T-910:  OO-406;  61- 
7(50;  jfo-S39;  122-9;  130- 
799. 

St.  Uop'r.  20-738. 

Civ.  Proc.  14-28. 

Abb.   N.   C.    lH-220. 

N.  Y.   Anu.  Cqb.  7-209,  254. 
118. 

Misc.   33-373. 
120. 

App.    Dlv.    130-366. 

N,    Y.    Supp.    124-60. 
131. 

Civ.  Proe.  4-146. 
132. 

linn.   45-179. 
184. 

Hun,  04-213. 

X.   Y.  Super.  56*468. 
ISO. 

Misc.  6-251. 

N.    Y.   Super.  55-468. 
140. 

Hun.-  20-554. 

App.  Dlv.  02-283;  TT-416:  87- 
495. 

Misc.*  54-20. 

N.   Y.  Supp.  70-1117;  105-401. 

How.     55-130;     50-381;     58-171; 
59-131. 
150. 

N.  Y.  07-237. 

Ilini,   7H-H1. 

App.    Dlv.   21-5;   02-283. 

N.    Y.   Supp.   47-455:  70-1117. 

N.   Y.  Anu.   Cas.  0-242. 
151. 

App.   Dlv.  21-4. 

N.  Y.  Supp.  47-454. 

Johns.  6-121. 
152. 

Ai)p.   Dlv.   21-5. 

N.    Y.   Supp.  47-454. 
153. 

S:uulf.  1-686. 
154. 

X.  Y.  31-255. 
155. 

App.   Dlv.  21-2.  5:  61-170. 

X.  Y.  Supp.  70-403. 

How.  57-109. 
157. 

N.    y.   84-445;    111-584. 


Misc.   50-511. 

N.  Y.  Supp.  UO-153. 
158. 

X.  Y.  84-445. 

App.    Dlv.   01-170;    156-69. 

Ml8C.   39-750:  45-202. 

X.   Y.   Supp.   70-403. 
100. 

Ml.sc.  45-202. 

N.   Y.  Supp.  7O-40S. 

X.  Y.  Ann.  Cas.  10-178. 
161. 

Misc.    72-381. 

Harb.   6-469. 
102. 

App.  Dlv.  18-129;  30-192;  33- 
552. 

Misc.  24-228. 

N.  Y.  Supp.  45-720;  61-305;  63- 
1009. 

Abb.   N.   C.   15-185. 
168. 

App.   Dlv.   18-129. 
104. 

App.   Dlv.   18-129. 
166. 

App.  Dlv.  18-129;  38-553. 

N.  Y.  Supp.  46-720. 
167. 

Hun,  15-428. 
170. 

App.  Dlv.  61-170. 

Misc.  45-209. 

Abb.  N.  C.  15-185. 
171. 

App.   Dlv.  21-2. 

X.  Y.  Supp.  47-464. 

How.   22-91. 

(^ow.  6-732. 
172. 
.   X.   Y.  11-61. 

How.  68-261. 

mIsc.  14-546. 
190. 

N.  Y.  46-358:  47-624t  61-81:  as- 
343;  81-307;  9R-576;  103-165; 
110-661;  112-410;  114-500; 
119-408.  6«2;  121-ldO;  136- 
248;  138-147;  140-329:  141- 
05:  145-540:  140-187:  150-382: 
151-178:  168-436;  168-481: 
155-139,  255.  309,  328,  444; 
156-322,  45S:  168-000:  16»- 
148:  162-266,  316;  181-93. 
301:  187-0.^  321:  188-lft.-. ; 
107-48.  893:  198-195;  1»0- 
255;  2OO-304;  204-9.  239; 
207-480. 

App.  DiT.  80-154:  08-606;  05- 
105;  100-228;  111-289  ;*  126- 
70;   143-949. 

Misc.  12-407. 

N.  Y.  Supp.  80-552:  88-664: 
107-455:   108-548. 

X.  Y.  Ann.  Cas.  6-190;  T-127; 
8-255. 
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4T-40.  DOT:  60-083:  •^•2.W,  3W: 
•T-555:  flK-37(!;  T3-382;  T4- 
61;  TT-514;  T8-aiS :  HO-402; 
81-35.  308:  ea-«o»:  ■•  — !: 
8a-s28:  Ks-iu:::  s7-d  >- 

402  :    &3-162,    exo :  i : 

104-200,     H41,    USB:  t; 

1UT-5T9  :    IW-a4Q  ;    1  i: 

128-oT;     i»u-eoii:  .: 

141-3TS;    14S-UTB:    1  I: 

1OO-120,   885:   IBl^S'  B- 

9M:  tm-itiT:  isn-ii...  .„5, 
SOS.  441:  lK»-fl4K:  1B7-S1 : 
1IUUI29:     1BU>14N:     1«1»-314. 


*'&■ 


IrtT.     58-180  i      188-586; 


N.  Y.  Ann.  Caa.  4-288. 
Bnba.  Z. 

N.  Y.  llV-154;  121.^;  jaS-TZl: 

i2N.gs:      titTHSO:      ]ss-44e: 

lBB-100.  eiT;  lOa-lOfi.  31fl.  4B1: 
lAO-L   830;   101-115:    1«4-U4; 


leT-SOO;  lOff-SSfl:  lRO-8a. 
I.  Dlv.  90-KiS  i  ISV-SOl. 
■■     8upp.   91-li8. 


•i?\ 


N.  y.  7T-432:  BS-Cae;  103-15B 
lOT-843:  111-77:  iaa-703: 
134-V23:  140-32S:  14I-3T3 
157-367:  IIH-RT:  16»-3nri 
180-389  :  1II3-H.1 :  iae-4ST  ; 
181-301  :  1M2-285  :  l(*3-273  ; 
1S4-1G7;  1H7-03.  331;  16H- 
189:  3O7-4S0. 

Bun,  80-1T7. 

App.  Dlv.  11-524:  14-lS;  »4- 
613:  lilO-7C. 

Ml«c.   16-303:  «^9. 

N.  y.  Supp.  107-469. 

N.  Y.  Add.  Caa.  S-S05, 
Sabd.  1. 

N.  Y.  101-18:  124-114:  126-311; 
149-lSS:   167-81. 

Hun,  S4-680, 

N.  Y.  Add.  Cai.  7-30.  IZTl  f*-351. 
flnbd.  2. 

N.     Y.     1 00-102;     lS»-2a2.     27S: 

151-51.  171,  Er.i;  iH2-5i^;  laa- 

HT;    157-366:    >6K-161,   2S8 
left-370;      18Z-31S:      l*M-567 

IHO-HS;    lIM-rtlO:    20|.;>|T. 
App.    DlT.    33-441;    54.155:    »2' 

eiS  ;  124-379  ;  1S7-6T0  :  t6K- 

827. 
Mine.  »3-IH8;  6ft-31]. 
N.     Y.     Snpp.     06-411:    67-216; 

122-476;   laS-eSfl. 
K.  Y.  Aon.  C»».  5-189:  T-20.  220: 

S-24T. 


682;     1I1-D80;     114-HL.     

12S-6S0:  154-100,  217;  157- 
106;  159-245:  161-120:  162- 
316;  169-427. 

App.   Wv.  95-350;   160-270. 

SI.   Kep-c.  5-721. 

ClT.  Proc.  1j-4O0. 
Sabd.  ^ 

N.  Y.  150-310;  152-417:  1S3- 
223;  15S-322;  160-39:  161-aD. 
00:  162-316;  l<(e-lt)»:  lUO- 
872:  171-039;  1SS-3T8. 

App.  Div.  7T-6ja. 

N.  t.  Ann.  Cna.  T-23I,  D, 
90. 

N.  r.  174-386. 
194. 

N.  Y.  86-402;  iai-187;  133- 
629;   182-285. 

HDD,  22-628. 

258 ; 
Misc.  «4-258^_ 

783;  'i^lE 


S58;  138.3»6:  140-603. 


N.  Y.  76-48  ;  1BK-4B7  ;  200-302. 
App.   Div.    117-S22:    137-703. 
Him.  51-505;  70-478;  MI-M3. 
Mine  30-345. 
N.    Y.    Supp.    34-801 ;    128-604: 

124-133. 
Abb.   N.  C.  28-291:  81-486,  n. 


N,    V.    iae-4ti5:   107-437 
App.   Mv.  97-068;   160-782. 
Mlu.   B2-14. 
N.    Y.    Supp.    80-499. 


143-OlS:    14S-eO0:    1 
166-924. 

N.   V.   147-7S:  140.103:  151.210. 
App.  Dlv.  57-546;  117-150;  Its. 

Mine' 23-16. 

N.   Y.    Supp.    102-874;    106-747. 


N.  Y.  55-15rt:  t3-82:  74-448;  I 


r 


241. 

N.   Y.   121-679. 

IIUD,   46-408. 

Anp.    1)1  V.   3-107;  68-554. 

Misc.  6-577;  65-118.  _ 

N.    Y.    Supp.    74-241;    119-825. 

Civ.  Proc.  19-91;  21-10. 
263. 

N.  Y.   187-486. 

App.  Div.  105-233;  158-643. 

^lTsc,    15-499;    36-59;    74-553. 

.\pp.  Dlv.   154-147. 
Snbd.  6. 

X.   Y.   Supp.  72-623;  133-9. 
2<i4. 

N.  Y.  186-82  ;  192-47  ;  204-499. 

Ap.p.  Div.  45-153;  79-284;  105- 
233;  116-525;  119-756;  124- 
82;  143-873;   157-18. 

Mlsi-.     62-59;      64-575;     65-148: 


NOTES. 
286. 


Wi-445;  68-619,  639;  73-500, 
502;  77-543. 
N.  Y.  Supp.  61-149;  93-1016; 
104-527;  108-364;  119-1089; 
121-96 ;  124-818  ;  125-490 ; 
126-208;     181-22.     62;     137- 

231. 
«65. 

N.  Y.   192-415. 

App.    Div.    134-570. 

MlBC.  54-510. 
266. 

MlBC,  60-240. 
267. 

N.   Y.    157-421. 
268. 

App.    Dlv.    134-570;    188-173. 
269. 

App.     Dlv.     105-2:r>;     126-520; 
158-645. 

N.   Y.   Supp.   110-405;  124-818; 
143-1086 

Misc.    67-65. 
271. 

App.   Dlv.  54-439. 
272. 

Misc.   65-118. 
278* 

App.  Dlv.  46-577. 
274. 

Ai»p.    Dlv.    128-751. 

Misc.    23-627;    74-123,    126. 

N.    Y.    Supp.    97-516;    113-238; 
131-221. 

App.   Dlv.  61-251;   112-874. 

N.  Y.  Supp.  70-451. 
279. 

Misc.   63-36,   376;  70-510. 
280. 

N.    Y.    Supp.    87-786. 
281 

Mi'rc.     62-59;     66-476;     67-64; 

N.  yT  Supp.  115-1071 ;  124-818  ; 
133-9. 
284 
N.'  Y.   Supp-  87-786. 
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N.   Y.    Supp.  98-83. 
Misc.  83-184. 
291. 

N.*  Y.  Supp.  87-962. 
308. 

Misc.   60-571. 
309. 

Misc.  60-571. 
815. 
N.  Y.  87-197 ;  20T-297. 
App.      Dlv.     69-254;      1O3-406; 

126-813;  154-148;  157-424. 
Misc.     11-637;     12-653;     13-488; 
15-442;     16-840;     19-101.     oa'i: 
20-227;  83-737;  66-619,    622. 
N.  Y.  Supp.  68-399;  74-620;   KO- 
288;    91-765;    101-295 ;    105- 
016;    122-211,  214. 
Civ.  Proc.  5-197. 
Abb.    N.   C.   19-189;  20-293;   25- 

344. 
N.   Y.  Ann.  Cas.  4-201. 
Sabd.  1. 

App.   Dlv.  127-365. 
,     Misc.   2-100:  4-598:  18-379;    19- 
101;    28-113;    54-122. 
N.  Y.  Supp.  104-510;  113-628. 
St.    Rep'r.    15-406;    17-856;    49- 

703. 
Clr.  Proc.  8-62, 
Abb.  N.  C.  25-404;  28-429. 
How.  Pr.  N.  8.  2-21. 
Snbd.  2. 

N.  Y.   152-584. 
Misc.  29-285:  62-463. 
N,    Y.    Supp.    60-469;    102-497: 
140-429. 
816. 

N.   Y.  207-297. 

App.  Div.  69-254 ;  154-142.  148. 

154.  _ 

Misc.     16-340;     19-595;     28-113; 

36-865:   54-123. 
N,     Y.     Supp.     44-314;    74-620. 

927;    138-983. 
St.  Uep'r.  17-854. 
Abb.    N.   C,    19-189:   20-244. 
N.  Y.  Ann.  Cas.  4-200. 
Snbd.  1. 

App.   Dlv.   137-340. 

Misc.  18-196;  52-463. 

St.    Rep'r.    18-920;    46-570;   49- 

753 
Civ.  Proc.  8-654. 
317. 
Misc.  16-340:  28-113;  40-241. 
N.  Y.  Supp.  32-388. 
318. 

Misc.   28-113. 

N.  Y.  Supp.  97-1008. 

819. 

Ilim.  34-241. 
App.  Dlv.  38-31. 
Misc.  80-402. 
N.  Y.  Supp.  97-1008. 
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A  pp.  Dlv.   157-424. 

N.  Y.  Supp.  1456-267  ;  143-729. 
321 

Misc.   12-64. 

N.  Y.  Super.  63-17& 

Misc.   46-4S74. 


Hon.  81-663. 

MlBC.    10-552;   3O-207;  52-521; 
CO-360. 

N.    Y.    Supp.   07-1008:    102-561; 
118-633;    138-1088. 
824* 

Misc.    45-574. 

N.  Y.   Supp.  106-1032. 
325. 

N.  Y.  Ann.  Cas.  4-4& 
327. 
.  App.  Dlv.  76-228. 
330. 

Misc.  27-404. 
331. 

N.   Y.  133-219. 

App.   Div.  7-538. 
335. 

N.  Y.  87-409. 

App.   Dlv.  154-132. 

Hun,  31-215. 
336. 

Misc.  22-240. 
338. 

N.  Y.  172-519. 

Hun,  23-647. 

App.  Dlv.  16-186 ;  1.14-34 ;  157- 
592. 

Misc.  20-288;  30-315. 
Sabd.  1. 

App.   Dlv.  75-279. 

N.  Y.  Supp.  78-163. 
Subd.  4. 

Misc.   48-606. 

N.   Y.  Supp.  05-556. 

330. 

N.  Y.  174-286. 
App.  Dlv,  154-132. 
N.   Y.  Supp.  60-467;  101-296. 
340. 

N*    Y.    148-416;    157-301;    175- 

139;  176-1. 
Hun.  24-U50;  65-489. 
App.    Dlv.   30-28:   57-6;   60-460; 

86-333:       121-920;      125-7.'>3; 

127-425 ;  136-131 ;  15O-302. 
Misc.    44-83;    64-120;     65-307; 

73-444. 
N.     Y.     Supp.    18-342;    81-452; 

111-645;   120-431.  618;   133- 

482. 
St.  Rep'r.  45-868. 
Svbd.  1. 

N    Y.  122-89 

Hun.'  28-486:'  30-230:  46-76;  56- 

280:  64-550:  60-552. 
App.  Dlv.  20-4. 


St.    Rep'r.  88-446;   80-221;   46* 

514. 
Civ.  Proc.  15-170. 
Sobd.  2. 

Misc.  33-689. 
Sabd.  8. 

N.   Y.  80-612:  111-544. 
Hun,  38-633:  41-596;  76-544. 
App.    Dlv.    16-618:    44-604;    6««- 
443;    81-386;    127-425;    141- 
89;   155-912;  156-59. 
Misc.   5-96;   68-424. 
N.     Y.     Supp.     61-112:    7.3-411; 
110-847;    125-44,    758;    130- 
451. 
St.  lU'p'r.  17-444. 
Sabd.  4. 

N.   Y.   51-378:  57-286. 
Hun.  37-308:  83-286. 
App.   Dlv.  8-400:  16-499;  33-115. 
N.  Y.  Supp.  31-942;  44-903. 
341. 

Hun,  34-002. 

App.  Dlv.  20-167 ;  86-633 ;  121- 

920-  125-753;  127-426;  150- 

302. 
Misc.   16-5:  25-191;  28-578;  31- 

453:   41-170. 
N.     Y.     Supp.     54-195;     64-483; 

111-645;  144-402. 
Civ.  Proc.  6-348. 

N.   Y.   137-517. 

App.   Dlv.   10-348;  05-25;   157- 

491.   492. 
N.   Y.   Supp.  88-509;   142-589. 
344. 

Misc.  12-406. 
347 

App.   Dlv.   86-633. 
Misc.   25-189;   33-589. 
34& 

N.    Y.    176-1. 

Hun.  24-548;  40-66;  64-552;  87- 

537. 
App.    Dlv.    16-618:    80-176;    48- 

351. 
Misc.  23-239;  73-76,   444. 
N.  Y.  Sunp.  44-1057:  51-889:  55- 

692;    0(>-178;    120-431 ;    133- 

482 

St.   RepT.   11-79:   15-539. 
340. 

App.   Dlv.  20-439. 

Abb.  N.  C.  7-143. 
852. 

N.  Y.   Supp.  06-331. 

Civ.  Proc.  10-372. 
358. 

App.  Div.  17-598. 
354. 

App.    Dlv.   83-166. 
N.  Y.  Supp.  82-614. 
N.  Y.  Super.  45-62. 
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App.  DIv.  57-548. 
N.  Y.  Supp.  e7>.l035. 
362. 

N.    Y.    76-108;    86-575;    178-223. 
App.    DIv.   43-222:   82-576;   114- 

62;  156-682,  687. 
N.  y.  Supp.  00-17:  81-570;  115- 

1071:  140-643,  787. 
Snbd.  1. 
Hun.  37-548. 
App.  DIv.  155-682. 
N.    Y.    Supp.    133-482. 
Civ.  Proc.  14-425. 
Abb.   N.   C.  10-408. 
N.    Y.    204-485. 
304. 

N.  Y.  Supp.  140-787. 
305. 

N.    y.   86-64:   134-141. 

Hun.  27-264;  42-376. 

App.     DIv.    4-318:     12-109;     88- 

170;    9,'i-195:     110-58;    141- 

861;    165-439. 
Misc.    13-537;   57-449;   70-.332. 
N.     V.     Supp.     56-704  ;     H7-."»63 ; 

1OO-029;    110-713;    126-781. 
366. 

Misc.   15-438;  24-ld7;  70-332. 
367. 

N.   Y.  86-64. 
368. 
N,    Y.    86-64;    138-26;    157-579; 

162-220. 
Hun.  27-164;  42-376;  66-328;  85- 

56d. 
App.    DIv.    12-115;    17-255;    23- 

12:  38-170;  30-105:  41-10;  43- 

223;    57-187;    1IO-906 ;    127- 

272;   137-836:   140-296. 
Misc.    22-470;    50-435 ;    61-487; 

«4-rKs.s. 
N.   V.   Supp.  49-469;  50-791:  OS- 

270  ;         1O0-547  ;         122-581 : 

132-1092. 
800. 

N.    Y.    71-2r>0:    86-581;    137-591; 

102-219;    lJi7-105. 
Hun,    61-227:    O3-.j0:    66-828. 
Apj).    DIv.   1-254:   12-113:   21-14; 

42-352:     57-187;    62-379;    80- 

4m;    00-459;    93-25«    196;    94- 

194;    115-94:    122-S(;3 ;    127- 

272;   138-587;  143-898;  207- 

492. 
Misc.    13-537;   10-290;   63-135; 

55-149:   61-487. 
N.   Y.  Supp.  47-280:  68-269:  70- 

737  ;«1-111  :86-S96;  87-1011  ; 

107-835;    111-569;    113-954; 

125-502 ;  128-529. 
370. 

N.  Y.  54-377.  631;  61-52:  71-:'^0: 

74-240:  94-2.'r»:  1 01-669;   116- 

37;   139-442;   187-105. 
Hun.   7-622;  67-482;  70-461;  86- 

609. 


App.  Diy.  1-415:  21,-141:  38*188: 

42-352;    43-222;    62-884;     68- 

187;     00-468.     598;     06-176; 

122-863;    1.H2-123;    138-587; 

143-598;  156-298. 
Misc.  55-149;  61-487. 
N.  Y.  Supp.  47-281;  56-617;  TO- 

740;    87-563:    101-962;    107- 

835;  113-954;  116-532;  U»- 

529;  132-523. 
St.   Rep'r.   82-814:  88-8;  68*713. 
N.   Y.   Super.  49-171. 
N.  y.  Ann.  Cas.  9-344. 
Snbd.  1. 
N.    Y.    103-637;    138-183;    148- 

527. 
Abb.   N.  C.  S6.-291. 
Snbd.  2. 
'   N.  Y.  84-215;  103-687. 

App.   DIv.  80-490. 
Sabd.  8. 
N,  Y.  82-308;  140-349;  148-587. 
App.    DIv.    96-471. 
St.  Kep'r.  47-360. 
Abb.  N.  C.  25-291. 
371. 
N.  Y.   72-94;   116-34;  207-248w 

492. 
Hun.  '86-288. 
App.     DIv.     12-115:    41-10;     42- 

852;     70-397;     90-463;     9^*96: 

113-669;    127-272;    189*663; 

142-791 :    148-163. 
Misc.   60-438;   68-185;   01-487; 

70-332. 
N.   Y.   Supp.  8O-701;  89-70:   «6- 

896;  10O-547;   113-954;  132- 

523,   1092. 
372. 

X.    Y.    74-240:    118-37:    144-657. 
Hun,  8-268;  70-461;  80-288. 
App.     DIv.     12-109,     113:    41-10: 

42-3.52;  4.3-222:  «l4-42:  70-397; 

90-463  ;        98-26 :        1 22-866 : 

139-653  ;  148-163  ;  156-684. 
Misc.      60-438;      61*487;      TO- 

332. 
N.    Y.'  Supp.  29-821:  68-65;   68- 

70;     60-12;     86-896;    87*663: 

100-647;    118-064;    132-623, 

1092. 
St.  Hep'r.  4-894;  14-184;  86-191; 

62-379;  63-718. 
Civ.   Proc.  29-259. 
N.  Y.  Super.  68-<>94. 
Snbd.  1. 

N.  Y.  74-215;  161-642. 
Misc.  8-597. 
St.  Rep'r.  17-267. 
373. 

N.   Y.  94-309;  118-570. 

Hun,  42-22.5,  376. 

Apn.     DIv.    4-315;    35-185:    89- 

105;   80-493;    142-498:   166- 

684. 

Misc.  22-470;  28-580. 
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N.  Y.  95-617;  18B-359. 
Hnii.  22-228:  2«>->237;  26-173. 

App.  IMv.  OM-188;  93-105:  11*'^ 

U«jl  :    124-298,   643;    12ff-210 ; 

ia«-220;   138-587. 
Misc.    11-3W5;   47-459;   49-438; 

••5a-138;   57-1801. 
N.  Y.  Supp.  T4-2.'?4  ;  87-563 ;  ©»- 

062;    100-547:    101-387;    102- 

454;    108-852;    100-83 ;    114- 

5;i6. 
N.  Y.  Ann.  Cas.  5-159. 
376. 
N.    Y.    lOT-104;    121-626;    125- 

680;  144-498. 
Him,  51-423;  70-43. 
App.    Dlv.    17-.'»07:  28-92:  30-93; 

52-112,  116;  00-116;  8O-608 ; 

107-133;    117-287;    148-149; 

150-403. 
Misc.    39-484;   45«484 ;   54-804; 

09-487. 

X.  Y.  Supp.  45-nor.:  50-920 :  «o- 

1002;     80-219;    85-610;     04- 

775 ;        104-374 ;        128*502 ; 

127-623. 
St.   Uep'r.  6-531. 
riv.  Proc.  14-297. 
S77 

N.*  Y.   115-65S. 
Misc.  69-489. 
Civ.  Prt>c.  14-297. 
378. 

N.  Y.  86-580. 
Uun.  26-178;  45-18. 
App.  Dlv.  0O-416;  117-287. 
N.  Y.  Supp.  69-1002. 
Civ.  Proc.  14-297. 
379. 

N.   Y.   193-423;   197-44. 

Hun,  00-344 :  81-262. 

App.  0iT.   1-414;  3-96;  68-196; 

114-64  ;  110-57. 
Mlse.  12-588;  14-479;  48-344. 
N.   Y.  Supp.  80-792;  84-439;  74- 

212;     94-20;     101-387;     193- 

963. 
St.   Rep'r.  59-516. 
380. 

N.   T.   116-351;  184-141;  142- 

G84;  188-408. 
Hun,  45-30;  64-396;  85-48;  91- 

562. 
App.    Dlv.    56-593;    93-490;    94- 

2rt:  08-380;   106-17  ;   111-18; 

128-244;    132-458;    142-791; 

154-186. 
Misc.   7-446;  9-234. 
N.   Y.   Supp.  87-842,  951;  107- 

1047. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 


N.  Y.  127-63;  128-296;  172-519: 
174-206. 


Hun,  T8-307. 

App.    Dlv.    14-122;    36-474;    41- 

1.S9;    82-576;    100-473;    113- 

310;  128-244;  156-812. 
Misc.  42-603  ;  49-470  ;  57-449. 
N.   y.    Supp.    98-710,    883;    107- 

1041;   144-476. 
Civ.    Proc   19-177. 
Abb.  N.  C.  29-149. 
382. 
N.  Y.  107-111:  115-85;  134-141; 

144>-l.^,6:    152-520;    183-397; 

194-440:  200-186. 
nun,  42-329;  44-397;  50-58;  60- 

219;  73-430:  85-48. 
App.    Dlv.    17-184;    48-396;    5<{- 

.^93:   59-150;  62-60:   74-7;  8.^- 

170;    93-490;    100-473;   10«- 

17:    119-261,    760:    125-41S: 

l»2-4.".3;    138-354;    148-149; 

158-720. 
Ml»(?.    6-37;    9-718:    11-384:    15- 

5.')8:    17-189;    21-578:    23-607: 

27-189:    30-281:    81-976;    89- 

484;  40-67,  605;  41-35;  48- 

71:  63-540;   72-230. 
N.   Y.   Hiipp.  2-214;   80-288:  60- 

920;    55-426:    58-106;    6lUl70: 

70-592:    T6-854;    80-219:    82- 

528:     87-8427    931;     9^-775; 

10T-5»I:      lW-787;      116-901; 

117-177;    126-848. 
8t.  R«p'r.  9-718;  17-189:  23-607; 

28-189;    80-281;    81-975;    50- 

616. 
Civ.  Proc.  18-856. 
Abb.  N.  C.  20-428;  22-461,  48B. 
Daly,  10-313. 
Dem.  smss. 
Sabd.  1. 
N.    Y.    46-806;    4T-510;    54-416 

78-559;  89-384;  92-40;  96-284 

113-246;      116-854;      118-150 

119-220;      122-266;      128-298 

141-216;  152-529. 
Hun.  2-94;   11-143;  SO-457:  81- 

129;   39-356;   50-63;   53-614. 
App.  Dlv.  4-463:  7-464;  30-214. 
Misc.    9-234:    63-541. 
St.    Rep'r.    17-890;    19-702;    81- 

4811  34-443:  87-879. 
Civ.  Proo.  18-274:  19-l.'i9. 
Abb.  N.  C.  23-479 ;  IBOO-269. 
Snbd.  & 

X.  Y,  48-527;  148-7. 
nun.  31-G20:  60-219. 
App.     Dlv.     112-87:     117-797; 

138-.S51,  806;  141-008:  160- 

580. 
Misc.  9-234;  39-482;  57-3G9. 
N.  Y.  Supp.  80-222;  102-1062; 

145-754. 
S?t.  Rep'r.  38-852. 
Sabd.  3. 
N.    Y.   52-644:   67-351;   109-315; 

112-500;      118-150;      123-554; 

148-7, 
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Hnn,  28-254;  34-510;  87-277;  48- 

173;   50-13. 
App.     DlT.    5-585;    02-60;    96- 

321;  188-851.  356:  148-578. 
Misc.   7-2 ;  e:i-541 ;   70-136. 
N.  Y.  Supp.  89-258;  128-190. 
Civ.  Proc.  23-233. 
N.  Y.  Super.  53-347. 
Siibd.  4. 

App.  DIv.  110-147. 
Misc.  34-661. 
Sabd.  6. 
N.    Y.    78-559;    87-160:    107-72. 

308;    108-136;    lltt-sni;    IIH- 

151;   142-537;   147-414;  108- 

209;  203-348. 
Hun.    33-534;    36-104.    252:    41- 

600;    63-138;    08-379;    70-513: 

83-549. 
App.   DIv.   6-585;  40-19;  56-590: 

50-153;   74-7:   80-490:   80-103; 

03-331,     335;     0<>-322 :     116- 

714;  130-900;   142-370;   144- 

811;  148-578;  156-255;  158- 

369. 
Misc.  0-105  :  23-424  ;  40-50  ;  66. 

372:  70-350. 
N.   Y.   Supp.  81-130;  83-15,   637; 

85-778  ;      123-539  ;      120-892  : 

132-,560;    135-588;    130-778; 

141-409. 
St.    Rep'r.    17-196;    10-460;    28- 

165;    36-594;    44-155;    52-312; 

63-619. 
Abb.  N.  C.  17-420. 
Subd.  7. 
N.  Y.   112-624. 
Hun,  42-629;  47-52;  56-276;  57- 

567:  65-362. 
App.    DIv.    28-93;   62-60;    107- 

1.S2;   150-463. 
Ml8C.   22-491;  27-211:  30-625. 
N.  r.   Supp.  8-229;  27-438. 
St.  Rep'r.  33-344;  47-780. 
.    Civ.   Proc.   7-241;  18-357. 
383 
N.'  Y.    183-397;   106-264;   200- 

186. 
Hun,   34-510;   40-368:   58-320. 
App.    Div.   55-554  :   04-25  ;    123- 

391  ;   130-451  ;   142-792  ;   146- 

669;  158-825. 
N.    Y.    Supp.    87-951;    105-325; 

138-894. 
St.  Rep'r.  34-519. 
Connolv,   2-322. 
N.  Y.  Ann.  Cas.  6-161. 
Sabd.  1. 

Misc.  7-680. 
flvbd.  8. 
N.    Y.    70-404;   8O-610;    166-557; 

168-246. 
App.    DIv.   40-19;  71-472;    112- 

37;   120-516. 
Misc.   16-401:  34-62C. 
N.  Y.   Supp.  76-754. 


Sabd.  4. 

N.   Y.   105-507. 
App.  Div.  158-825. 
Hun.  47-28. 

N.   Y.    Supp.  131-314;  143-922. 
Sabd.  5. 

N.    Y.    02-584:    03-522:    100-311; 

112-560;  128-227;  186-37, 
Hun,   52-384:   64-71;   01-552. 
App.    DIv.    16-328;    24-418;    05- 
.157;   110-588;   132-346;   134- 
384;    130-184.   450. 
Misc.    7-2;    70-138. 
N.    Y.    Supp.    110-98. 
St.  Rop'r.  31-473. 
Civ.  Proc.  14-249. 
N.  Y.  Ann.  Cas.  4-185. 
384. 

N.   Y.  167-70. 

Hun,  24-82. 

App.  Div.  65-578;  50-319:  62-5a 

Misc.   41-485. 

N.  Y.  Supp.  67-428;  60-245;   70- 

857. 
Connoly,  2-610. 
Sabd.  1. 
N.   Y.   85-383:   100-315. 
App.  Div.  50-302. 
Misc.  23-299. 
St.  Rep'r.  31-472. 
Civ.   Proc.  25-307. 
385. 

Hnn.  40-368. 

App.    DIv.   46-363;  75-83;    146- 

569;    158-162. 
Misc.    27-23. 
N.  Y.   Supp.  57-910;  61-516;   T7- 

1078. 
Civ.  Proc.  20-67. 
Sabd.  1. 
N.  Y.  4.3-514. 

Misc.  27-24.  684;  62-630. 
Supp.    116-728, 
St.  Rep'r.  33-578. 
Civ.  Proc.  15-268;  20-67. 
386. 
N.   Y.    140-150;   183-408. 
Hnn,  37-36. 
Am).   DIv.  6-588:  20-200;  40-104; 

53-485;   70-127;   147-217. 
Misc.   22-431;  24-729;  67-425. 
N.  Y.  Supp.  6:V797:  60-869:  «8- 
.^5:  <J6-1050;  76-72;  KH-920; 
110-1045;  123-119;  181-.1041. 
Civ.   Proc.  7-282. 
Dem.  2-630. 
388 
N.'    Y.    126-200;    128-132:     1S3- 
517;   134-142:   142-1;   in22-535: 
172-.^.1»:    183-397.   408;    lf>0- 
r>9;    104-76;    2OO-260. 
Hun.  63-41,  342;  73-432:  TB-3S0: 
83-550. 
.    Div.    1-125;    5-76:     48-10: 
'4-7;    82-.'>76;    93-108,    ,*l3r. ; 
106-334;     117-289;     110-14T, 
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508;  130-221;  138-80;  155- 
437;  150-251;  158-708. 
Misc.  17-427;  24-156;  25-281. 
569  ;  39-384  ;  41-35,  478  ;  46- 
320;  50-330;  57-449;  63-540; 
64-650;  68-176;  73-392;  80- 

N.  Y.  "Supp.  53-300:  69-521;  70- 
854;  79-846;  85-1064;  86- 
1009  ;  102-317  ;  104-151  ;  109- 
029;  114-356;  1,17-177;  11«- 
1005  ;  122-620  ;  123-629  ; 
129-892 ;  131-39 ;  137-34 
141-61.  409. 

St.  Rep'r.  16-46. 

Civ.  Proc.  21-102. 

Abb.  N.  C.  20-428;  81-418. 
889* 

N.*  Y.  125-321. 

App.   Div.  142-792;   154-136. 

Misc.  31-544. 
890. 

N.  Y.  94-217. 

Hun,  65-20.  ^^  ^„     ^^„ 

App.    Div.   17-518;  56-97;   102- 
16;    109-528;    143-143;    154- 

13 1 
Misc. '6-36;  33^663. 
N.   Y.   Supp.  45-707:  68-206:  92- 

1012;   oS-711;   96-338;   139- 

129. 
St.  Rep'r.  3-576. 
390a. 

143-143;   146-257.   258;   150- 

59. 
Misc.  41-522. 
N      Y.     Supp.     85-32;     92-1003; 

127-411 ;   130-27  ;  133-970. 

App.    Div.    142-792. 
Hud,  8-455. 
N.    Y.    Supp.    93-711. 
Week.  Dig.  12-233. 
392. 

N.  Y.  61-497  ;  183-408. 
Hun,  6^1-50:  79-24:  89-118. 
App.    Div.  9-346;  21-522. 
n:  Y.  Sudd.  18-571;  34-1083. 
Lans.  6-206. 

394 

N.'  Y.  99-185;  159-118;  162-191; 

1 64-''24 
App.  Div. '18-593;  33-372;  138- 

77;   146-2(>.5. 
Misc.  38-606:  66-509. 
N.  Y.  Supp.  78-80. 
395.  „^  „^ 

N.    Y.    54-417;    73-189;    86-75; 

91-703  ;      9fe-217  ;       1O7-340 ; 

113-243;  172-497.  _ 

Hun,   10-9;   12-386     14-557;  28- 

395;  30-94:  37-504:  61-87;  63- 

147:  69-424:  71-325. 
App.  Plv.  4-254  ;  14-267 ;  42-361. 

629:     52-68:     68-400:     96-r.<Vt: 

98-493 ;       11-472 ;       106-396, 


485;     151-381;     152-78«    81; 
160-319. 
Misc.  7-266;  19-217:  22-438;  28- 
573  ;  29-168  ;  33-375  ;  53-463 ; 
55-600. 
N.  Y.  Supp.  59-146,  858;  64-861; 
67-466;    69-518;    88-1052;    90- 
769;    92-129;    94-906;    106- 
906;  107-584;  136-737;  144- 
476. 
N.  Y.  Super.  4-896. 
396. 
N.  Y.  81-143;  92-289;  107-72; 

186-37;   190-202. 
Hun.  10-103;  90-552;  91-552. 
App.    Div.    9-346;    24-418;    93- 
109;   119-588;  123-298;  130- 
220;    134-384;    137-70;    139- 
450  ;  152-286 ;  155-437.  442. 
Misc.    11-384;    40-67;    57-186; 

62-599;  79-350. 
N.   Y.  Supp..  32-148:  36-238:  43- 
383;  48-416;  81-249;  86-1009; 
101-387 ;     114-356  ;     119-98 ; 
124-660;  137-54;  180-778. 
Civ.  l'roc.'6-86. 
Abb.  N.  C.  22-482. 
N.  Y.  Ann.  Cas.  6-161. 
Sabd.  !• 

Hun.  28-211. 
Sabd.  a. 

Hun,   48-90. 
Sabd.  8. 
N.   Y.   153-321. 
Hun,  16-175. 
Misc.   16-304. 
St.  Rep'r.  9-768. 
397. 

N.  Y.  132-877. 
Hun,  85-48. 

Misc.   17-427;  68-589.  693. 
N.    Y.    Supp.   26-769. 
398. 

N.  Y.  208-480. 

App.  Div.  6-270:  11-479:  15-104; 
21-412;  31-581:  60-416;   115- 
96;  131-125;  154-981. 
Misc.  45-339;   64-391;  70-600. 
N.  Y.  Supp.  44-271;  47-669;  52- 
221;    69-1002;    9O-340 ;    118- 
623. 
Civ.  Proc.  19-157. 
399. 

N.  Y.  122-263;  141-409:  149-84 

156-237;    187-491;   194-15. 
Hun,  50-318;  64-397.  498;  76-25 

77-25;  81-209,  212. 
App.  Div.  6-270:  31-580;  34-188. 
73-428;  76-448;  90-47 ;  121- 
196. 
Misc.    6-252;    10-126;    18-215; 

64-392. 
N.  Y.  Supp.  28-239:  30-714,  940; 

52-222  ;  77-71 ;  113-260. 
Civ.   Proc.   19-157. 
Abb.   Jf.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  5-338;  8-360. 
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400. 


App.  Div.  6-270 ;  121«196 ;  142- 
798. 
401. 

N.'    Y.     102-400;    144-512;     14R- 

306  ;   172-497  ;  178-223  ;  18S- 

408;   200-81. 
Ilun.   71-506;  75-311;  7H-S07. 
App.    Div.    10-435;    21-410;    30- 

474;     58-494;     07-428:     00-4.1; 

94-195;       104-20;       105-249; 

112-290;     124-206;     146-63; 

154-130. 
Misc.   0-37;   17-136;  26-460;  33- 

8^6. 
N.  y    Supp.  44-247;  47-569;  55- 

449;     60-518;     86-692;     87- 

1011;    06-908;    08-423 ;    108- 

704;   130*897;   130*120. 
Civ.    Proc.    25-307. 
N.  Y.  Ann.  Cas.  1-205;  9-424. 
402 

N*  Y.  188-408. 

Hun,  48-97. 

App.   Dlv.  0-346 ;   08-881 ;   130. 

N.   Y.'Supp.  114-763;   124*660. 

St.   Rep'r.   10-380. 

N.  Y.  Super.  48-383. 
403. 

N.    Y.    107-104;    140-400;    141- 
409  ;  140-65  ;  183-408. 

Hun.  24-130;  71-327. 

App.  Div.   100-402. 

Misc.   11-220:  34-662;  65-192 

N.  Y.  Supp.  70-592. 

Deiii.  2-29;  3-301. 
405. 

N.    Y.    119-344;    176-403;   200- 

Huni  53-194:  60-4;   81-211. 
-^{JP-  .^?7-  ^i"^81;  36-82;  62-50: 


400. 


442:    90-47;    106-00;    111- 
m;  156-790,  794;  ISO-.aS. 
Misc.    24-457  ;    51-464  ;    56-UG8  ; 
63-264. 

^•c7a  ^"-PP-  *3-710:  56-515;  70- 
856;  94-319:  97-843;  lOO- 
424;  107-809;  116-015;  123- 
113;  137-964;  142-401;  145- 

01 V.   Proc.   19-301. 

N.  Y.  Ann.  Cas.  2-37. 
406. 

N.   Y.   122-222;   140-68. 

Hum.  47-530;  40-439.  63-122;  64- 
307;  65-74;  71-506,  608;  74- 
433;  81-209. 

App.    Dlv.    131-366. 

Ml.sr.   11-231. 

N.  Y.  SupD.  68-197;  115-289. 

Connoly,  2-285. 
407. 

N.   Y.   67-851. 

Tow.  6-238. 
408. 

N.  Y.  81-306. 
Hun,  82-104. 


Luw  Bull.  2-14. 
410. 

NY.    76-679;    82-400;    80-456; 

02-584:  104-192;  113-248;  liSl 

80;   120-251;   126-525:   127-64; 

12.S-371;  l:i3-5;  140-156;  141- 

216. 
Hun,  46-507;  50-59;  51-402;  «0- 

219;  62-185;  6^1-407;  88-165. 
^PJJ;  ?'^'-  ''••404;  34-179;  32-030; 

42-3(n;    48-302:   7-1-7-    0:1-317 

96-321  •     143-186;     161-588; 

Mis£.    J-^46;    16-317;    47-509: 

5S-S0. 

^\X-  ^ilCP-  «^l-775;  63-807:  S7- 
873;  05-906;  117-177;  18ft. 
371 ;   141-409. 

St.  Uep'r.  31-52:  38-850;  41-217; 
46-786;   50-617. 

Ai)b.   N.   C.   16-452;  22-484;  27- 

N.  Y.  Super.  61-820. 
Dem.  6-884. 
Snbd.  1, 

X.   Y.   100-224. 

Hun,    30-540;    47-541;    48-102; 

74-627. 
App.    Dlv.   6-76;    10-450;    156- 

2ol. 
Misc.   63-543. 
St.    Kep'r.    31-976;    38-580;    40- 

Oounoly,   1-545. 
Snbd.  2. 

^'l40-15(f"^'     ^*"^^'     100-262; 

App.    Div.' 03-317;   156-251. 
riv.  Proc,  21-5. 
412. 

App.    Dlv.    80-77;    36-85;    142- 
374 

Misc.* 24-457;  41-558. 
N.   i.    Supp.   55-515;    126-848. 
St.   ttepr.  24-295. 
413. 

N,   Y,   1O2-720 

Hun.  24-438;  27-166;  20-344;  <IO. 

344 
App. 'r)iv.   1-326;   32-227;    llO- 

583;   125-200;  133-359;   140- 

MIso.  31-254;  53-463;  66-251. 


N,    Y.    Supp.    117-339. 
St.  Rep'r.  14-1.58. 


lOOO 


civ.  I'roc.  10-aiO. 
414. 

N.  Y.  81-143;  82-142;  OO-lft-J: 
120..-?15;  125-202;  12T-S>* 
133-517;  144-512;  146-423; 
14S-7:    186-37;   200-81. 

IIiin.  30-343;  44-397;  62-189:  6.1- 
41:  71-597;  77-26;  81-211;  83- 

App.    Dlv.    22-311:    30-214;    31- 

'^,V  '"^X:??.-  ''^^-^3.'  61-428:  61- 
241;  60-314:  82-575;  04-46: 
9:!-4no;      9,^-357,"     105-168; 
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106-90  ;     110-588  ;     132-245  ; 
130-450  ;     142-55  ;     154-140  ; 
lOO-.lSO. 
Misc.  ir>-r».VJ;  25-280:  »e-745:  40- 
67  ;  41-477  ;  51-405  ;  ffS-264. 

N.   Y.   Supp.  52-2:i3;  55-431,  510; 

K5-592;  M7-842  ;  H8-7ir;  0»- 

1012;   04-310;    im>-424  ;   11«- 

615,  1042;  126-880;  145-754. 

St.    licur.    27-1H9;    ac^-281;    «1- 

482;  88-1025;   87-579;  43-88. 
Abb.  N.  C.   13-417;  22-482. 
N.  Y.  Ann.  Cas.  1-207. 
Siibd.  1. 
N.   Y.  80-315:  110-347;  144-515; 

14S-423;    20O-83. 
Hnn,    50-322;   5.n-194:   57-567. 
App.    Dlv.    0-341  :   05-857;   105- 

168;    110-575,   588;    132-245; 

154-931. 
N.   Y.   Biipp.   1O4-100. 
Misc.   71-105. 
St.   Uop'r.  »2-«8fl;  83-344. 
N.  Y.  Super.  49-627. 
Sabd.  2. 

N.  Y.  87-441. 
Civ.  Proc.  7-324;  14-425. 
SuImI.  8. 
N.   Y.  04-217;  101-574;  152-529. 
Hun,  30-541;  32-265;  88-532. 
Misc.    5-485;    22-400. 
Civ.   Proc.  6-278;  7-241, 
Abb.  N.  C.  13-420. 
Snbd.  4. 

Hun,   47-52;  70-65. 

Misc.  0-233;  24-457:  25-281. 

N.    y.    Supp.   28-241;    68-711; 

131-39. 
St.   Uopr.  63-511. 
Civ.   Proc.    10-212, 
Abb.  N.  C.  23-479;  31-297. 
N.  Y.  Super.  51-320. 
415. 

N.  Y.  50-533;  148-7;  178-223; 

183-300;  104-77. 
Hun.    7-7;    10-328:    14-189;    10- 

246;  6.1-41;  70-G6. 
App.    Dlv.   5-201:   36-82:   40-117: 

Wi-503  :  82-575  :  03-194.  317  ; 

123-244;    134-385;    130-449. 
Misc.    16-401:    17-427;    41-477; 

55-132:    IO7-1047 
N.    Y.    Supp.    81-579;    87-563; 

144-476;   145-432. 
Civ.  Proc.  11-42. 
416. 

N.   Y.  84-622;  126-495;  180-571. 
Hun,   13-579;  15-97;   27-48;  85- 

App.  Div.  1-590:  2,1-506:  47-2.36; 

67-310:         04-421:         106-262- 

130-874:      134-840;      141-39; 

144-375;   158-900. 
Misc.   6-250.   254:  7-307:   14-424; 

22-321 ;    30-668  :    66-577. 
N.  Y.  Supp*  20-1105;  50-323:  74- 

.506;  110-713;  120-577;  135- 

879;    138-682. 


Civ.   Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-879. 
417. 

N.'  Y.   177-234;   188-55. 

Huu,  24-636.  646. 

App.    Div.    66-421;    67-819;    04- 

441. 
Misc.    24-514;   33-695;    48-173; 

63-249. 
N.  Y.   Supp.  41-212;  63-920:  74- 

506;    88-235;    05-255;    103-177. 
Abb.   N.   C.   18-200. 
Duly,   10-396. 
418. 

N.    Y.    180-571;    lTT-235. 
App.    Dlv.    15-446.    496;   81-50. 
Misc.   20-2S8;   48-173, 
N.    Y.     Supp.    41-212;    05-255; 

144-839. 
N.   Y.  Super.  68-183. 
N.  Y.  Ann.  Cae.  4-192. 
410* 
Hun,  61-46. 

App.  Dlv.  16-446;  160-800. 
N.   Y.  Supp.  44-451, 
Civ.  Proc.  16-320;  21-89. 
N.  Y.  Ann.  Cas.  4-190. 
420. 

N.  Y.  182-285. 

Hun,  60-6. 

App.    Div.    14-462:    15-446;    81- 

289;  37-,^27;  40-280;  70-25;  88- 

277;  111-614;  126-818;  148- 

303;  150-8<]0. 
Misc.  23-337. 
N.     Y.     Supp.     52-986;    63-267; 

144-839 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  Y.  177-234;  188-55. 
Hun,  36-201. 
App.    Dlv.    15-490;    38-69*    43- 

580:     52-232;    85-004;    88-27.-): 

101-287;    102-428;     105-.305 ; 

lOS-234;   148-302;   15O-.S00, 
MlRc.    10-259;   17-563;    27-330; 

67-591. 
N.   Y.  Supp.  44-407;  51-6.-)8;-5S- 

721;     83-358;     85-71;     01-a*i8: 

02-512;       03-995:       111-859; 

123—353 
Civ.  Proc.  11-452;  16-6,  265;  10- 

333;  21-336. 
N.  Y.  Ann.  CaB.  1-407. 
422. 

Hun,  16-625. 

App.  Div.  15-497 ;  88-275 ;  136- 

626;    148-302. 
Misc.  32-5,'^9. 

N.  Y.  Supp.   67-460;  86-71. 
Civ.   Proc.  6-60. 
How.   68-276;  63-79;  66-97. 
42.1. 

App.   DlT.   4-018;   17-630. 

Civ.  Proc.  15-39. 

N.  Y.  Ann.  Cas.  4-164. 
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424. 

N.    Y.   108-855:   142-155.     - 
App.      Div.      43-179:     ^22-732; 
l2«-602  ;      134-840  ;     141-39  ; 
145-829;    148-302. 
Misc.  7-427:  l«-544:  26-146;  28- 
571 ;     66-178 ;     59-268 ;     66- 
577  *   68-134 
N.    Y.'  Siipp.    56-805;    107-842; 
110-686,  873,  979;  123-792. 
425. 

N.  Y.  100-109. 
Hud.  83-424. 
App.   DIv.   108-175. 
Misc.  23-545. 
N.   Y.  Supp.  96-52. 
426. 

App.   Div.  66-ri87;  96-373;  104- 

494;   157-607. 
Misc.  51-237;  73-74. 
N.  Y.   Supp.  50-472;  73-277;  89- 

254;    110-7]  3. 
St.   Rcp'r.  17-427. 
Civ.    Proc.    14-406;    19-351;    21- 

371 
N.  Y.'  Ann.  Cas.  10-343. 
Siibd.  !• 

N.   Y.  84-445.  622. 
Hun,   47-607. 

App.  Dlv.  97-158;  167-607. 
St.   Repr.  34-492;  63-628. 
Civ.    Proc.  8-201:   14-344. 
Abb.  N.  C.  17-101. 
Sabd.  2. 

App.   Dlv.  27-281  ;  157-607. 
Misc.   22-580. 

N.  Y.  Supp.  50-747;  132-460. 
C\v.   Proc.   12-151. 
Abb.  N.  C.  13-413. 
Sabd.  3. 

N.  Y.  84-445. 
Hun.  56-423. 
App.  Dlv.  157-607. 
Snbd.  4. 

N.   Y.  66-124;  87-568. 

Hun.    .'56-423:    5S-(:03:   60-622 

App.     Div.     20-203 ;      lO-J-404 ; 

157-607. 
Misc.    12-200:  26-504. 
N.  Y.  Supp.  12-487  ;  15-074  ;  39- 

254  :  0;Mi43. 
Al)l>.    Pr.    6-307. 

How.  Pr.  16-144;  24-39;  60-496. 
427. 

App.    Dlv.   7.3-143:   80-396;  OO- 
60:    lOCI-391;    133-171;    137- 
340. 
Hun.   .14-183;   47-606. 
!\Ilsr.   12-2:^3. 
N.     Y.     Supp.     76-747:     94-808; 

122-174. 
N.  Y.  Ann.  Cas.  2-117. 
428. 

N.'  Y.   10.%-341. 

App.   Dlv.  27-281  :  73-143;  105- 

30:   106-302:   i:«7-.340. 
Misc.   22-5 JSS  ;   73-74. 


N.  Y.  Supp.  50-747  :  76-747 ;  93- 

399;  122-174;   132-460. 
Civ.  Proc.  25-308. 
429. 
Civ.  Proc.  15-39. 

430r 

N.  Y.  105-340. 

App.     Div.     93-370;     122-117; 

157-608. 
Misc.    7-99;    64-261. 
N.  Y.  Supp.  89-434;  187-1. 
431. 
N.  Y.  87-137;  101-440;  138-491. 
Hun,  26-479;  72-603. 
App.  Dlv.  66-20:  67-557;  80-582; 

841-633 ;     88-225  :     91-9,      94  ; 

127-426;    149-494. 
Mi8c.   12-479;  58-505;  62-407; 

72-261. 
N.  Y.  Supp.  33-680:  80-839:  86- 

450;    86-438;    111-645 ;  115- 

950:   127-227. 
Civ.  Proc.  14-266:  15-203. 
N.   Y.  Super.  69-480. 
Snbd.   1. 

App.   Div.   127-426. 
Snbd.  3. 
N.  Y.  121-226;  138-493:  151-650. 
Hun,  33-152;  48-191;  51-301;  78- 

32    297 
App!  Dlv.   67-357:   132-416. 
Misc.   14-435:   16-4;   17-558:  27- 

651,  720 ;  52-531 ;  83-628. 
N-    Y.    Supp.   4-100:   10-913:   20- 
300;  29-1093;  58-390;  69-713; 
102-473;    116-1101. 
St.  Rep'r.  16-774;  32-119. 
Civ.    Proc.    13-234;    16-262;    18- 
364;  22-435. 
432. 

N.  Y.  87-137,  355;  93-598;  11";- 
437:  121-713;  187-610;  138- 
265;  170-145;  189-241;  196- 
471. 

Hun.  81-207. 

App.  Dlv.  3-574;  66-583;  77-209; 
87-234 :  104-557 ;  117-578. 
582  ;  120-737  ;  124-207  ;  132- 
267,  603;  157-603.  607;  169- 
419.  777. 

Misc.  30-316;  33-578;  68-505; 
72-263. 

N.  Y.  Supp.  61-922;  68-893;  73- 
274;    tM)-671  ;    108-704;    115- 
050;  116-006;  121-368;  127- 
227;  142-807;  144-602,  923. 

St.   Rep'r.  38-406. 

Abl).  N.  C.  23-233. 

N.  Y.  Super.  69-480. 

N.  Y.   Aon.  Cas.  4-248;  9-36& 
Sabd.  1. 

N.  Y.  87-355. 

Hun.  17-317;  32-190;  36-177;  66- 
286. 

App.  Dlv.  ,39-239:  60-32:  ©8- 
1.38;   132-603:  140-368. 

N.   Y.  Supp.  5.-5-743T  57-112. 

St.  Ufp'r.  51-364. 
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Civ.  Proc.  13-234. 
Abb.  N.  C.  81-177. 
How.  Pr.  <IO-134. 
N.  Y.  Anil.  Cas.  10-8S9. 
Sabd.  a. 
App.    Dlv.   1-135;  41-139;  00-32; 
77-210;      »«-138;       124-207; 
132-693;   167-603. 
N.  Y.  Sopp.  r'»-770;  UO-1024;  C9- 

690 
St.  Rep'r.  »a-282. 
N.  Y.  Aon.  Cas.  10-839. 
Sabd.  3. 
N.    Y.    70-223;    87-137;    0»-C79; 
104-480;      115-437;      130-346; 
140-283. 
Hud,  48-190;  72-602;  84-286;  85- 

404;  0O-S6. 
App.    Dlv.    1-135;    3-574:    65-16; 
69-567;  flO-32:  00-582;  77-210; 
87-235  ;      08-188  ;      132-693  ; 
167-603. 
Misc.  l»-86. 

N.    Y.    Supi).   5-493:   21-543;   32- 
439,    992;    84-308;    117-382; 
144-839. 
St.   Itep'r.   7-872;  32-849. 
Civ.  Proc.  22-435. 
How.  Pr.  N.  S.  2-156. 
N.  Y.  Ann.  Cas.  10-841. 
483. 

N.'  Y.  104-477. 

App.    Dlv.    108-175;    132-267. 
Huu,   83-424. 

N.  Y.    Supp.  90-35;  116-906. 
434* 

Hun,  16-533. 

App.  Dlv.  18-409;  104-494. 
N.  Y.  Supp.  78-273. 
N.  Y.  Ann.  Cas.  1-407;  10-843. 
Siibd.  2. 

N.  Y.  73-256;  138-269;  143-78. 
App.    Dlv.   23-188;   26-105;  tW- 
587;  67-557. 
486. 

N.  Y.  122-204-  148-310. 

Hun.  <»-273;  74-633. 

App.   Div.   132-95;   148-742. 

Misc.    H-240:    30-21H:    42-267; 

66-322  ;  51^-322  ;  60-541 ;  81- 

364  ;  83-527. 
N.  Y.  Supp.  62-165:  85-1063;  86- 

543;  107-633;   112-470;  133- 

340;  142-193. 
St.    Iti'p'r.    12-652. 
Civ.   Proc.    10-157;  26-308. 
N.  Y.  Ann.  Cas.  2-425;  8-18. 
486. 

Hun,  69-273. 

Aop.    Dlv.    148-742. 

Misc.   22-542:    30-218 :   42-267; 

66-322;  63-32;   83-527. 
N.  Y.  Supp.  49-1004:  62-105:  86- 

543;  106-.347;  117-300;  133- 

840;  142-190. 
N.  Y.  Ann.  Cas.  8-18. 
437. 

N.  Y.  122-264. 
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App.   Dlv.  76-47;   148-742. 
Misc.  28-300;  56-322;  81-304. 
N.   Y.   fc>upp.  50-899;    111-1089; 

St.   Kop'r.    13-432. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  8-18. 
438. 

N.    Y    80-544:   98-666;    112-390; 

104-176;    148-310;   178-223; 

182-228;    189-447. 
Hun.  16-456;  26-4C5;  27-41;  30- 

207;  32-17:  50-352. 
App.    Dlv.    35-587:    58-376;    81- 

214;   lO2-4a0;   115-409;   117- 

115;    119-049;    123-(ju ;    12-|- 

318;    125-543;    126-751,    758; 

136-811;    137-205,    212;    148- 

826. 
Misc.  8-606;  16-148,  691;  28-117; 

37-517  :  ;W-575  ;  61-238  ;  59- 

4;    66-75. 
NY    Supp.  29-395:  76-978:  86- 

543;   loY-762;  111-386.  1089; 

119-713;     122-757;    128-18; 

146-354. 
St.  Itep'r.  4-867. 
Civ.  Proc.  14-46,  90;  16-77;  16- 

N.  Y.'  Ann.  Cas.  2-425. 
N.  Y.  Super.  66-220. 
Svbd.  1. 

N.    Y.    60-677;    63-114;    86-313; 
88-216;  98-665;  128-591. 

Hun,  67-287. 

App.    Dlv.    9-462;    22-474;    66- 
561;    126-752;    148-600. 

Misc.  8-240. 

St.  Rep'r.  16-904;  28-317. 

Civ.    Proc.  6-218. 
Snbd.  a. 

N.  Y.  74-68. 

N.   Y.  Supp.  a-355;  22-1089. 
Sabd.  8. 

App.   Dlv.  66-586. 

Misc.  83-524. 
Siibd.  4. 

N.    Y.    72-239:     76-78;     101-35;  ' 
130-193:  166-62.  129. 

Hun.  9-625;  14-74;  90-233. 
Sabd.  5. 

N.    Y.    110-645;    112-385;    121- 
694;   178-223. 

Hun.  67-287. 

App.    Dlv.   9-462:   45-528;    119- 
648.   662;    126-752;    131-764. 

MIsr.  8-240. 

N.   Y.  Supp.   104-185. 

Pt.  Upp'r.  28-317;  51-864. 

riv.  Proc.  6-221. 

App.   Dlv.  1-404. 
Sabd.  6. 

Misc.  23-299. 
Sabd.  7. 

Misc.   27-348. 
439. 

N.    Y.    n2-?^fi2:    127-492;    143- 
172;  176-520;  182-228. 
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Hun,  27-40;  36-224. 

App.  Div.  0-4C2;  22-474;  60-133; 

75-47  ;  J>K-141  ;  iO2-4;{0  ;  123- 

Oii;     124-:il8;     12«-7:»J,     75s ; 

120-581 ;    13T-205 ;    13O-400 ; 

140-233;  147-112;  152-705. 
Misc.    10-14S:   28-117;    38-575; 

59-4;     63-386:     66-75;     67- 

5G0  :  68-528  ;  83-525. 
N.  Y.   Supp.  50-323;  70-139;  77- 

Or>lM  84-135;  00-501;  108-753  ; 

111-386;    114-430;    116-852; 
124-301;    125-107;    131-805; 

143-354. 
Civ.  I'roc.  14-45,  88. 
440. 
N.  Y.  131-184;  18O-402. 
Hull.   38-152. 
App.    Div.    14-396;    34-18G;    43- 

179;  46-810;  67-504:  78-77;  75- 

47;     111-581;    131-761,    765; 

186-810;  187-205. 
Misc.     7-523:     31-54;     40-330; 

59-20  ;  66-75  ;  83-525. 
N.   Y.   Supp.  54-r,30;  50-814;  61- 

(586  :  64-545  :  77-959  ;  08-496  ; 

116-228  ;    121-726  ;    122-757  ; 

145-354. 

St.  Hop'r.  11-264. 
Civ.   Proc.   10-165. 
N.  Y.  Super.  55-516. 
441. 

N.    Y.   76-599:   80-397;   133-61. 
App.      Div.      53-259;      106-294; 

137-206. 
Misc.    7-523  ;    40-327 ;    40-336  ; 

50-267;    66-75. 
N.   Y.  Supp.   81-1031;  119-713. 
Civ.  Proc.  10-165, 
442. 

N.'  Y.  142-214. 

Hun,   as-152;   54-577. 

App.  Div.  46-310;  75-47;  lOfr- 

720;   137-205;   130-176. 
Mi.sc.   47-249. 

N.  Y."  Supp.  50-S99-  ei-6Rfl;  77- 
959 ;     05-872 ;     96-543 ;     97- 
1003;  123-749. 
443. 

N.   Y.  142-213. 
Hun.  37-280:  38-152. 
App.   Div.   14-398;   137-205. 
444. 
App.  Div.  50-451 ;  60-444 ;  137- 

205. 
N.   Y.  Supp.  80-564. 
445. 

'    N.  Y.  132-367. 
Hun,  56-242. 

App.   Div.  71-526:   117-426, 
Misc.   7-523;    55-:i78. 
N.   Y.    Supp.    75-1021  ;    102-505 ; 
104-670. 
446. 

N.    Y.  87-599;  117-442. 
Hun.  10-300;  27-590;  84-243;  OO- 
161. 

1004 


.\pp.    Div. 


104-323  ; 
140-43; 


p.    DIV.    17-619:    49-268;    63- 

171;    75-5.S2;    77-172;    80-514 

05-024;       107-137:      114-676 

110-523;    126-582;    138-163 
153-817;    155-352,    424. 
Misf.    12-815:    10-312,    483;    32- 

284 ;   33-561 ;   45-37  ;  4»-174  ; 

40-2  ;  54-167. 
N.    Y.    Supp.    5-189;   63-417:   65- 

848;  78-276:  81-120;  04-054; 

O((-400  :      09-1036  ; 

110-9S8;    138-969; 

142-895. 
St.  Kcpr.  60-171. 
Clv.  Proc.  14-820,  328. 
447. 
N.  Y.  109-267;  123^32:  133r54; 

155-39. 
Huu,  54-577;  99-586. 
App.    Div.    4-56;    7-279;    8-588: 

9-121;  29-554;  a8-362:  51-300; 

53-108;   54-16;   58^9;  67-51M; 

75-432;     78-335;    92-425;     95- 

024;    114-72;    116-210;    142- 

625. 
Misc.   23-409:  24-8;  26-489;  32- 

284:    33-373.    561;   44-276;   45- 

37,   268;   47-19;    48-174;  63- 

270. 
N.  Y.  Supp.  35-976;  51-1089:  52- 

189;    65-815:    78-276;    79-964; 

99-689  ;     100-917  ;     116-653 ; 

127-479. 
St.   Kcp'r.   13-505. 
N.   Y.  Super.  69-27. 
Abb.  N.  C.  18-160. 
448. 

N.    Y.   91-;508;   198-220. 

Hun.  58-447;  72-833;  87-51;  90- 

161. 
App.    Div.    14-202;  61-1;  62-127. 

470;     67-432;    75-532;     78-33.'; 

02-207;      121-545:      131-125; 

133-707  ;      130-283  ;  140-441  ; 

147-107;    153-817;    165-352, 

424;    158-181. 
Misc.    S-;U1:    23-581:    24-8.    &<: 

26-310:  80-102:  33-65,  561;  37- 

37.  52.-> :  41-051  ;  4S-174  ;  51- 

351,     575;     54-154;     61-589; 

66-110,   385. 
N.  Y.  Smip.  20-»^9-  57-140:  61- 

839;    70-163.    742.   930;    72-687; 

78-270;     70-964:     83-398:     87- 

ISl  :    103-S22  ;  106-243;   114- 

608:   115-200;   110-749:   123- 

1043;        125-305;        131-710; 

138-900;  140-43;  142-1098. 
Civ.  Proc.  10-246. 
440. 
N.    Y.    126-201:    129-237:    134- 

518  ;  136-655  ;  166-322 ;  183- 

384. 
Him.  56-634:  62-495;  09-39G;  76- 

171:  70-182. 
App.    DIv.   3-271;  6-254:   lT-619: 

20-87:  25-207:  28-364:  41-198: 

42-1*03 :  51-523.  532;  63-85.  2R3: 

63-520;    67-473;    76-850;    TT- 
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.si-iOl;  .sa-028;  SO-G;  9H- 

:au:  io»-r>r>8;  114-670;  13«- 

82;     141-679;     144-99:     15a- 

158,  818;  155-849;   160-837. 
MlBc.  0-73;   10-114:   12-315.  aU9; 

ia-27^;  14-13,  508;  10-3o9;  10- 

243,  G16;  2a-6o5;  :<4-8;  25-421; 

28-410;    32-420;    37-7(»;    30- 

540:   42-30;   4H-223  :  51-271; 

60-621;    62-411;    66-19;    71- 

257;  81-211. 
N.   y.   Supp.  20-65,  612;  51-250: 

52-120;     55-506:    50-219;     58- 

1031:    02-390;    64-035;    60-544: 

Tl-607;    T6-942;     78-522:     70- 

74  ;  81-1042  ;  85-282  ;  00-642  ; 

03-603  :        06-665 :        OO-l  026 ; 

101-39  ;     113-840 :     114-S71 ; 

llH-<)82:     1 20-628;     121-3;?l). 

604;    126-734;    128-331,   902; 

187-07r. ;    138-9G0:    140-842; 
142-500,  512. 
St.   Kep'r.   13-741;   15-361. 
N.  T.  Ann.  Cas.  4-369. 
450. 
N.   Y.   116-584;   135-201;   101- 

474. 
App.  Div.  60-79;  144-523. 
Misc.  24-8. 
N.  Y.  Supp.  74-567. 
St.  Rep'r.  6-736. 
Abb.  N.  C.  27-46. 
451. 
N.   Y.  84-659;  08*82;  08-665. 
Hun,  84-646. 
App.  niv.  1-33:    38-114;  67-382; 

».466:  76-75;  118-37;  151- 
112 ;  157-468. 
MlRC.    16-98;   24-8:   26-451;   80- 

380:     56-121;     61-372.     590; 

63—322 
N.  y.  Biipp.  36-771;  56-627;  67- 

592;    65-1033:    68-275;   60-578: 

73-365  ;      08-1 067 ;      115-65  ; 

117-135:   186-960. 
St.   RopT.  3-199. 
Olv.  Proc.  14-27. 
N.  Y.  Super.  50-108. 
*  452. 

N.    Y.    106-269;    112-325;    123- 

532:      127-452:      133-54,      195; 

134-568;    172-471;    181-306; 

101-207;   108-220. 
Hun,  48-446;  52-6;  54-415:  60- 

294;    77-568;    82-149;    85-222, 

500;  80-386. 
App.  Dlv.  2-288:  4-54;  5-620;  7- 

279;    8-523,    687;    18-837:    15- 

437;  86-480;  28-616;  20-172. 
32-39,  141;  3S-536:  44- 
50-05.  243:  51-468;  53- 
54-298:  50-68,  1S5: 
62-127:  68-10;  74-62; 
606:  70-585;  81-204; 
.562:    84-42S:    8ff-83. 


654; 
225; 
171; 
210; 
446. 
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87-297:     00-434:    05-100 
06-306 ;       07-528 ; 
105-450 :      106-294 ; 


57- 

78- 
82- 
4S7: 
624: 


OO-107  ; 
111-251, 


818;  118-326;  116-483;  117- 

250;  118-811;  110-421;  120- 
175,  368;  122-387;  124-611; 
125-738;  120-13;  130-180; 
136-706.  858;  187-11,  136, 
139;  140-4S3;  144-735;  146- 
607;  140-1T4;  150-398;  153- 
146;  150-734. 

Misc.  0-6;  8-6.  341,  618;  10-215, 
328;  11-250;  13-5;  14-100, 
300  ;  17-207,  698  ;  18-174  ;  10- 
5G7;  23-400;  24-7;  25-124; 
26-546,  58G;  32-91;  33-450; 
35-113;  30-280;  41-133;  43- 
407;  45-3S;  47-10;  4H-221,- 
478 ;  57-667 ;  61-342 ;  70^572. 

N.  Y.  Supp.  28-.392;  30-904;  81- 
311;  32-515;  33-43.  302;  86- 
1067:  44-484;  47-83;  40-10,  15; 
51-813.  1089:  5a-18JI.  854:  54- 
986,  1021;  56-471.  550;  57-500. 
026;  60-680;  63-S18;  64-751; 
Or»-79<;;  67-262.  StJo,  017,  860: 
6H-8251  76-980;  77-202;  70- 
502;  80-316,  868;  82-1038;  88- 


413.     042 
04-277.  611 


08-233; 
104-447 ; 
lC»0-332  ; 
110-749, 
817.    062: 
131-125 
138-069 


00-182, 
05-513 


01-160 
07-673 
102-330 
1O6-S30 
1 13-289 


101-986 

105-277 

110-269 

940 ;    120-437 ;    121- 

125-480;    12H-138; 

183-741  ;     135-85  ; 

,„.  144-974. 

St.  Rep'r  13-565  ;  60-171. 
Civ.   rroc.  21-379. 
N.   Y.  t^iiper.  '58-257. 
N.  Y.  Ann.  Cas.  1-11,  220;  2-211. 
224;  4-194;  6-45. 
46.3. 

N.  Y,   134-572. 

Hun,   10-186.  296.  301;  25-267. 
App.  Div.  7S-392 ;  87-100  ;  106- 
294;  112-740;   123-413;  158- 
734 
Ml8c. '  14-300  ;   26-86,   451;   50- 

268 
N."  Y.'     Supp.    ;i5-1057  :    84-67 ; 
166-606;    107-1110;   144-974. 
N.  Y.  Ann.  Cus.  2-211. 
454. 
N.*  Y.   188-192:  174-286. 
Hun,  6.^-414:  71-4. 
App,    Dlv.    1-559;    6-348:    7-386; 
0-249t   2,3-362;  41-.503;   51-245; 
78-392:  136-120:   156-862. 
Misc.  12-.397:  15-,^53.  478:  16-96, 
557;  20-,37;  80-640;  45-176; 
47-363;  76-48. 
N.    Y.    Supp.    4H-239;    64-977  j 
04-7;   134-02;   142-4.  C. 
455. 

10-87. 

Dlv.   2-429:   123-149. 
16-06,  07:  20-37. 
Supp.  44-311. 


Hun, 
App. 
Misc. 
N.  Y. 
456. 
Huu,  25-267;  66-403;  81-85,  89. 


100ft 


NOTBS. 


APP; 


Dlv.  16-618 ;  124-359 ; 
[25-149  ;  128-298 :  130-99  : 
165-742. 

Misc.  0-78;  16-96,  97;  2S-36. 

N.  Y.  Supp.  44-1057:  54-481;  62- 
1129;   91-17;    128-137. 

Abb.  N.  C.  29-403. 

N.  Y.  Ann.  Cas.  1-66. 
457. 

Uun,  81-299. 
458. 

App.  Diy.  88-314:  64-497;  74- 
416;  77-213;  84-464;  97-160. 

Misc.  7-419;  12-459;  18-77;  18- 
354,  568;  60-71. 

N.  Y.  Supp.  SO-410;  84-256;  57- 
10;  72-^0;  84-673;  89-649. 

Abb.  N.  C.  31-146. 
459. 

App.  Div.  64-497;  78-632;  84- 
464;  97-151. 

Misc.  7-419;  11-621;  18-354,  568. 

N.  Y.  Supp.  30-410;  34-178;  72- 
230;  84-578;  89-649. 

Abb.  N.  C.  29-338;  31-145,  483. 
460. 

Hun,  87-363. 

App.  Dlv.  4-433:  25-186:  34- 
127  ;  38-314  ;  74-415  ;  84-464  ; 
117-298. 

Misc.   13-77;  18-354,  568. 

N.  Y.  Supp.  34-178;  54-606;  77- 
546:    82.995;    102-211. 

Abb.  N.  C.  29-339:  31-483. 

N.  Y.  Ann.  Cas.  7-122,  n. 
461. 

App.   Div.   34-127. 

mUc.   18-599;   19-592:  62-8.   . 

N.   Y.   Supp.   44-406;  54-600. 

Abb.  N.  C.  31-46. 
462. 

Misc.  7-420. 

N.  Y.  Supp.  98-557. 

Abb.  N.  C.  31-147. 
463. 

N.   Y.   Supp.  98-557. 

N.  Y.  Ann.  Cas.  7-128,  n. 
404. 

N.*  Y.  115-620. 
465. 

Misc.  30-468. 

N.   Y.    Supp.  98-557. 

N.  v.  Ann.  Cas.  7-128, 
.SiilMl.   7. 

App.  Div.  104-181. 
466. 

Hun.  38-301. 

Misc.  60-78. 

N.  Y.  Supp.  98-66,  667. 
467. 

App.  Div.  4-434;  38-314;  95- 
207. 

Misc.  13-77. 

N.   Y.   Supp.  67-10;  88-403. 

N.  Y.  Ann.  Cas.  7-123. 
468. 

App.    Dlv.    99-59. 

Misc.   22-554:   42-641. 


N.  Y.   Supp.  86-64;  90-657;  92- 

Clv.  Proc.  21-9. 

Abb.  N.  C.  17-425. 

Dem.  2-642. 
469. 

App.  Dlv.  99-59;  131-669. 

Misc.  7-419;  27-540»  28-313;  86- 
865;  69-69. 

N.  Y.  Supp.  74-927;  90-657;  92- 
240;    124-916;    143-791. 

Abb.  N.  C.  31-145. 
470. 

Hun,  17-543. 

App.   Div.    101-180;  131-669. 

Civ.  Proc.  9-146. 

Abb,  N.  C.  11-100;  17-391. 
471. 

N.  T.  133-61. 

Hun,  72-393. 

App.  Div.  60-312 ;  84-396 ;  loe- 
2^4;  128-431;  134-840;  137- 
203    212. 

Misc.' 17-341;    59-267;    66-75. 

N.     Y.     Supp.     70-75 ;     94-61 1 ; 
110-873;    112-790;    119-713; 
122-66. 
472. 

App.   Dlv.   137-203.  211, 

Hun,  34-431:  62-305. 

N.  Y.  Supp.  92-240. 

Misc.   59-267;   66-75. 

Civ.  Proc.  6-305. 
473. 

N.  Y    134-572 

App.  Div.  38-250 ;  60-312 ;  187- 
203     212 

N.  Y.  Supp.  70-75;  110-873: 
119-942;   122-66. 

Misc.   59-267:  66-75. 

Civ.    Proc.    14-334;    19-263. 
474. 

App.  Div.  80-53;  131-665,  674; 
136-14. 

Misc.  28-310. 

N.  Y.  Supp.  80-233;  116-193; 
119-819. 

Week.  Dig.  10-447. 
476. 

N.  Y.  17-218. 

Barb.  25-336. 
476. 

Hun,  14-595. 

Civ.   Proc.  9-148. 

Abb.  N.  C.  17-391. 
477. 

N.  Y.  109-267. 
478. 

App.    Dlv.    112-14. 

N.    Y.    Supp.    114-898;    116-495. 
479. 

Hnn,  61-47. 

App.  Dlv.  86-604;  12O-0G6; 
148-302 

N.  Y.  Supp.  83-358;  105*474; 
1.12-68. 

St.  Rep'r.  6-809. 

Civ.   Proc.  21-39. 
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NQTBS. 


480* 
N.  Y.  Snpp.   102-200. 

App.  Div.  116-888. 
481. 

N.  Y.  62-130:  111-547;  168-540; 

169-100;  201-440. 
Hun,  14-167;  88-204;  41-260. 
App.    Dlv.    20-575;    36-217:    3T- 

521;    53-601;    63-202;    67-320. 

358  ;  76-414  ;  88-182  ;  04-442  ; 

106-330 ;     110-650  ;     112-14  ; 

118-832;    110-924;    120-661; 

124-711,   732;    123-740;   126- 

10;    127-140,    657;    131-838. 

733;  13:1-432;   134-470;  133- 

348;   140-136,   880;   154-514- 
157-30,  74  ;  15H-762. 
lllsp.  24-4.'i5:  28-118;  33-605;  40- 

54;   41-125;  50-281 ;  68-151; 

71-332;   84-106. 
N.    Y.   Supp.   56-78,  740;  71-279; 

74-506;  86-100;  88-235;  07- 

55,     820;     08-382:     100-466; 

103-835.  1056;  110-269;  111- 
872  ;  120-128  ;  124-650,  1066  ; 
141-673.  730. 
Abb.    N.    C.    13-215:   18-201. 
Civ.  Proc.  10-53;  21-27. 
N.  Y.  Ann.  Cub.  2-278. 
8nbd.  1. 
N.    Y.    47-360;    61-106;    78-202; 

04-302;  104-543. 
Hun,  43-483. 
Snbd.  2. 

N.    Y.    42-88;   43-71;   50-1;   64- 

276;  60-176;  75-1;  76-284;  81- 

206:     83-245;     84-428;     88-38: 

80-156;  07-370;  105-278:  107- 

61;     113-662:     114-411;     125- 

280;    130-510;    132-518;    153- 

488:    158-403;    165-280;    167- 

100;  160-118. 
Hun,   10-582;  31-433:  87-102. 
App.    Dlv.    13-557:    20-227;    22- 

104;    24-443;    28-227;    80-510; 

37-524:    42-470:    44-868;    88- 

7*53;   O8-501:    112-502;    114- 

107;    110-924;   138-08;    143- 

521;   150-670. 
Ml8c.  7-24;  0-58;  17-33;  20-282; 

36-160,     334;     50-48;     56-570; 

63-236. 
N.  Y.  Supp.  128-477;  136-08. 
8t.  Rep'r.  0-719:  20-660;  30-413; 

46-571;  40-422;  50-370. 
Civ.   Proc.  4-117;  9-164;  15-218; 

17-430:  23-236. 
Abb.   N.   C.   20-236;  21-467;  23- 

432:  28-267. 
Svbd.  3. 
N.  Y.  100-202;  160-113. 
Hun.  35-285;  66-106. 
App.  Dlv.  50-288 ;  118-467. 
Misc.  12-4. 
St.  Rep'r.  40-180. 
483. 

N."  Y.    170-42;    201-440. 
Hun.  41-257:  00-507. 


App.    Dlv.    40-640;    66-481;    68« 

313;    89-88;    01-184,    416;    06- 

203;    117-152,    811;    110-480; 

127-343;    133-702;    130-928; 

144-420  ;     140-40  ;     164-276  ; 

155-380:  157-408,  721. 
Mitic.   0-308;    :iO-395 ;    74-521. 
N.  Y.  Supp.  86-062  ;  61-848  ;  62- 

801;     7:1-301;     85-80:     86-321. 

Oril*  ;    80-l>i»6;    10^-359;    llO- 

175;  116-560;  124-410;  132- 

665  ;  133-407  ;  140-351 ;  142- 

660. 
St.    Rep'r.    12-126;    14-702;    15- 

003 
Civ.  Proc.  15-206. 
484. 

N.    Y.    50-487;    56-332;    68-804; 

75-567;    04-22;    00-240:    117- 

442:     138-281;     151-186:     16:i- 

86;    160-113;    170-42;    174- 

281;   184-51;    101-327. 
Hun.     31-508;     32-332;     33-200; 

37-102,  518;  40-60;  41-573;  43- 

514;  74-26. 
App.    Dlv.    6-172;    8-48;    10-260. 

517;     27-71;     20-572;     30-584; 

31-404;  32-634;  30-22;  47-516; 

52-588;     58.18(}.     804;    60-527; 

62-102;    68-192;    74-147;    70- 

860 ;  82-544  ;  88-541 ;  100-365 ; 

110-904  ;  112-26.30  ;  116-355  ; 

117-30,     152;     124-728,     740. 

781.    701;    126-889;   120-670; 

130-617;      13:1-155;      134-57; 

136-110;    138-2.    8;    1405-434. 

530;  148-312;  150-641;  154- 

278,  945  ;  155-352  ;  156-S83. 
MUc.   0-18;   13-370;    17-712;   IH- 

648;    30-C91:    33-301;    34-634; 

86-91;     43-306:     45-129.     326, 

470,   494:    46-175:    50-48 ;    51- 

351  ;  55-300  ;  66-376  ;  57-223  ; 

71-583  ;  78-453  ;  74-245,  621 ; 

78—145, 

N.  Y.  sVnp.  34-543;  48-241:  61- 

1014;    61-30;    68-578;    60-952; 

77-518-    81..J39;    85-101,    15.'?, 

082;     01-881,     086;     02-725, 

740;     07-820;      100-,526,     674; 

101-606:  102-359,  1030;  106- 

200  :  107-1060  ;  100-387,  453  ; 

115-008;    118-664;     120-583; 

122-509;    126-.'>0H;    128-819; 

188-33  ;    135-702  ;    136-1065  ; 

137-020;    138-962. 
St.  Rrp'r.  7-1.^)9;  13-8.52;  17-38.3. 
Civ.     Proc.    9-144.    220;    11-439; 

15-258. 
Abb.   N.  C.  20-222;  23-180;  24- 

107. 
N.  Y.  Super.  57-12. 
Sabd.  1. 

.  Div.  82-547:  93-406;  112- 

.Tl;   l'^4-728,   781. 
Ml8C.   52-193. 
St.   Rpp'r.  5-143. 
Clv.  Proc.  9-144. 


Ap^. 
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N.  Y.  97-594;  161-188. 

App.    Dlv,     100-365;     117-152; 

IJi^— 728 
Misc.   14-557:  80-111. 
N.  Y.  Supp.  36-8;  78-209. 
St.  Bep'r.  38-106. 
N.  Y.  Super.  68-801. 
Sabd.  3. 
N.  Y.   161-188. 

App.     Div.     100-365;     117-132; 
124-728. 
Snbd.  4. 
N.  Y.  07-247. 
App.   Div.   124-728. 
N.  Y.  Supp.  66-820. 
N.  Y.  Super.  62-301. 
Snbd.  6. 

N.  Y.  68-237:  120-189;  180-541. 
Hun,  0-329;  61-124. 
App.   Div.  124-728. 
N.   Y.  Supp.  66-321. 
Svbd.  6. 

N.  Y.    182-87,  499. 
App.  Div.  JKi-408;   124-728. 
St.  Rep*r.  88-106. 
inv.  Proc.  6-124. 
Svbd.  7. 
Hun,  36-72. 
App.    Div.   124-728. 
Snbd.  8. 

N.   Y.   168-168. 

Hun    17-547 

App.'  Div.  82-547 ;  03-408 ;  124- 

728. 
St.   RepT.  31-187. 
Svbd.  0. 
N.    Y.    66-371;   64-180:   108-452; 

136-239:  161-188. 
Hun,  17-547;  40-259:  6O-.'590;  63- 
619;  6.3-35;  64-22;  70-261;  82- 
36G;  87-601. 
App.  Dlv.  6-548:  18-278:  36-531; 
45-.%54;     82-.')46;     83-244;     80- 
440;    101-256;    112-27;    117- 
154,  843:   124-728,   7S1  ;   J26- 
380;  130-617;  132-21K) ;  140- 
5;U  :  150-G43  ;  158-8t<7  ;  160- 
813. 

Misc.  6-53;  6-155;  10-6:  16-235; 
30-394;    33-437;    80-111. 

N.  Y.  Supp.  6-13r);  l.%-857;  10- 
8a3;  5,3-;^aO:  64-463.  822:  60- 
820;  62-391:  64-319;  66-321; 
CW-422,  1082;  00-4.32 ;  08- 
104  ;  110-663  ;  115-445  ;  126- 
866;  132-605. 

St.    Rcp-r.    3-107;    6-143;    6-768; 

12-10.");     31-137:     .32-322:     .34- 

907;    .36-227;    38-870;    40-299; 

41-106;     48-595:     46-844;     63- 

441. 
Civ.  Proc.  6-189:  8-91;  0-58.144. 
Abb.  N.  C.  28-435. 
N.  Y.  Super.  62-370. 
Daly,  11-115. 


Snbd.   10. 

App.  Div.  88-047 ;  184-728. 

Misc.  60-48 ;  IMI-163. 
Snbd.  11. 

App.  Div.  184*728. 
Sabd.  18. 

App.  Plv.  184->72a. 
487; 

N.'  Y.  180-*a88. 

App.  Div.  80.215;  20«572:  127- 

150;  147-890;  16O»430;  16»- 

800. 
Misc.  18-187,  750 ;  60-162. 
N.  Y.  Supp.  138-166. 
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N.    Y.    88-14;    86-884;    8T-250 
111-544:      118-866;      184-253 
134-539;      180-880;      167-Sll. 
160-5.32:      171-579;      174-281; 
180-333;    108-220. 

Him,  32-874;  84-604;  68-212;  68- 
207;  77-427;  70-303;  85-502: 
00-593. 

App.  Dlv.  18-168;  18-9;  20-215: 
213-590;  20-57^;  41-&12;  4»- 
267;  66-121;  66-509;  67-70: 
74-62  ;  76-518;  77-617  :  70-42; 
83-244;  84-3T7 ;  87-3i3:  83- 
404;  08-565;  106-339;  111- 
813;  112-159:  113-57;  114- 
424,  746;  116-495;  110-887; 
120-737;  126-147.  739;  126- 
500;  127-150;  180-862;  181- 
95;  1.30-183;  141-526;  144- 
150;  146-t8:  148-81;  ISO- 
4.'10;  169-14;  l6s-411 ;  167- 
9    41. 

Misc.  6-588;  O-608;  16-488;  17- 
602;  21-558;  86-551;  88-153: 
80-261,  659;  S8-65;  86-10;  87- 
768;  38-54:  80-527;  41-314; 
45-37;    71-332. 

N.  Y.  Supp.  4-709;  80-878:  80- 
94;  47-733;  64-1065;  66-87;  64- 
521;  73-608;  76-919,  942;  77- 
202:  78-336:  70-286.  803:  88-44. 
817;  84-323.  758;  kf^SiSl  88- 
700;  00-848.  97T ;  04-401; 
06-639,  946:  07-678,  829;  08- 
286;  1O1-1018:  107-406,  883; 
110-269;  120-437;  187-1100; 
128-798;  131-1025;  187-968, 
1032. 

St.    Rep'r.    16-588:    21-440:    81- 

250:    32-273;    36-200;    36-859; 

37-214;    88-956;    41-469;    44- 

294:  62-93;  68-369. 
Civ.  Proc.  6-862;  12-288. 
Abb.   N.  C.   10-276;  24-458;  30- 

428 
N.  Y.'  Ann.  Cfts.  16-279,  n, 
Snbd.  1. 

N.   y.   6,3-176;   111-544. 

Hun.  .36-456. 

App.   Div.  44-420. 

Misc    20-49 

N.   Y.   Supp.*  45-741 ;  188-43^ 


NOTES. 


Civ.  Proc.  18-405. 
I>al7.  13-3C5. 
Siibd.  2. 
N.    Y.    42-283:    06-459;    T4-493; 

88-152;       108-449;       111-544; 

160-265. 
Hnn,  86-556. 

App.  Dlv.  67-502;  81-386. 
Misc.  20-49. 
N.  X,  Supp.  46-741. 
N.  Y.  Ann.  Cas.  2-278,  n. 
Sobd.  3. 
N.    y.    40-410;    88-52;    114-359; 

122-632;      133-G61;      16T-301; 

169-265. 
Hun,  31-509;  37-648;  60-556. 
App.    Dlv.  67-73;  81-212;   148- 

81. 
MlBC.  8-356;  18-427. 
N.  Y.  Supp.  28-685. 
St.  Bep'r.  43-459. 
9ttbd»  4. 
N.    Y.    58-637;    77-164;    70-390; 

101-143. 
Hud,     22-446;     33-419;     36-569; 

00-371. 
App.  Dlv.  17-248;  68-180. 
MIbc.   aO-49;  80-708;  52-376. 
N.  Y.  Supp.  45-741, 
Civ.   Proc.   14-109. 
Abb.  N.  C.  26-218. 
Dal  J,  18-305. 
Sttbd.  5. 
N.   Y.  64-4;  88-29;  04-286;  06- 

444;  166-188. 
Hun,    18-141;    38-120:   48-207. 
App.   Dlv.  20-160;  77-456,  464; 

128-46. 
MIbc.  28-600. 

N.   Y.  Supp.  10-308;  68-420. 
Abb.  N.  C.  16-469. 
Siibd.  6. 

N.  Y.  28-438;  33-43;  37-372;  38- 

39;  45-708;  47-493;  62-475;  <*3- 

489;  120-243. 
Hun,     16-482;     24-450;     82-389; 

36-41;  41-572;  64-588. 
App.    Dlv.    14-261;    39-418;    74- 

62;     77-406;     78-207;     84-430: 

03-321;    t>3-433. 
Misc.  38-54;   66-385;   70-84. 
N.    Y.    Supp.    10-803;    126-440; 

180-341. 
Bt.  Rpp*l*.  40-605. 
Civ.  Proc.  4-237;  17-60. 
Abb.  N.  C.  16-477. 
Sabd.  7. 
N.  Y.  38-21;  50-487;  66-332;  68- 

237;     60-427;     00-286;     04-22; 

06-444;   165-183. 
Hnn.  6-533:  26-109;  41-572;  82- 

867;  0O-859. 

App.  Dlv.  00-548:  67-502:  83- 
216;  04-410;  06-434;  113-802. 

MIsc,  lO-f,:  11-207:  13-750:  16- 
96;  30-640;  60-49;  62-193. 


N.  Y.  Supp.  86-042. 
St.  Kep'r.  46-933.      ' 
Civ.  Proc.  7-58;  0-86. 
Bubd.  8. 
N.   Y.  40-410;  71-1;  78-211;  77- 

171;     83-100;     00-286;     02-76: 

101-328;      128-458;      148-665; 

166-451. 
Hun,  50-373:  02-25. 
App.    Dlv.    78-145:    70-41. 
Misc.  8-356;   11-207;  26-49;  40- 

54. 
N.  Y.   Supp.  28-695;  46-741. 
St.    Rep'r.    11-283;    86-211;    80- 

279 
Civ.  Proc.  13-74. 
Abb.  N.  C.  16-432. 
480 
App.  Dlv.   111-813. 
Misc.  37-251. 
N.  Y.  Supp.  30-94;  80-693;  08- 

286. 
400. 
N.  Y.  108-445;  134-539. 
Hun,  33-419. 
Add.  Dlv.  40-526;  76-518;  82-80; 

00-550;  116-67. 
Misc.  8-492:   16-96:   18-427:  20- 

49  ;  24-487  ;  40-54  ;  46-404. 
N.  Y.  Supp.  28-778:  45-740:  68- 

85  ;   781^.36  ;  70-^51  ;  81-795  ; 

86-412  ;   02-575  ;  08-286  ;  lOl- 

186;    131-1025;    137-968. 
Civ.  Proc,  21-383. 
401. 

N.  Y.  Supp.  08-286. 
402. 

Hun,  77-427. 

App.  Dlv.  58-292  ;  147-390. 

Misc.  24-880;  27-97;   64-168 

N.     Y.     Supp.     66-812;    08-286 ; 
•  108-822  ;  132-155. 

Civ.  Proc.  10-448. 
403. 

Hun,  77-427. 

App.   Dlv.   2-559;  00-80. 

Misc.  10-216;  61-200. 

N.  Y.  Supp.  44-41U;  47-264;  OO- 
711;  08-286;  113-716;  140- 
778 

Civ.  Proc.  10-448. 
404. 

N.  Y.  108-128:  128-45;  130-332. 

Hnn,  70-371;  77-427. 

App.  Dlv.  1-222:  23-895;  63- 
292;  68-356:  66-507;  77-314; 
86-516  :  80-540  ;  103-270  ; 
104-197  ;  110-1,36  ;  1 13-81  : 
120-170;  126-4.35;  127-.3n: 
120-18:  133-359;  130-811 ; 
153-044;   160-SOO. 

MlRO.  6-45:  10-205:  18-648:  26- 
421;  81-204:  82-47.  0.39:  33- 
120;  34-51:  86-7:  37-1.50:  .'lO- 
,545:  41-R14.  474;  42-274, 
413;    48-199. 


1600 


NOTBS. 


N.  Y.  Snnp.  67-155:  C5-812:  66- 
480;  72-45;  73-381;  74-838; 
7»-245;  88-7G2;  92-1052;  OS- 
SOS;  »7-92;  »«-286,  1018; 
lia-214;   117-339. 

ClT.  Proc.  19-448, 

N.  Y.  Ann.  Cas.  1-74,  206;  8-886; 
9-409. 
495. 

N.  Y.   128-49;  200-291. 

Him,  80-26. 

App.  Div.   1-222;   113-81. 

Mi«c.  7-2;  O-DtJ;  20-49;  89-547. 

N.     Y.     Supp.    45-740;     85-577; 
98-286,  1018. 

St.  K(>p'r.  34-294;  41-676. 
Sulid.  1. 

N.   Y.  88-258. 
Sabd.  2. 

Uiiii.   47-283. 
Snbtl.  8. 

Hun.  21-326. 

St.    Kep'r.  42-694;  62-260. 
Abb.    N.   C.  20-345;  22-306;  80- 
294« 
Snbd.  4. 

N.  Y.  90-293. 

Hun.  44-343. 

App.    DiT.   23-395;  40-526. 

Misc.   24-487.      - 

N.  Y.  Siipp.  16-555;  63-880;  68- 

85. 
Ch.  Proc.  4-368;  10-99. 
Snbd.  5. 
App.    Dlv.   23-395;  44-590. 
Misc.  30-10. 
St.   Repr.  28-71. 
490. 

128-4.\ 
80-26. 

Div.   1-222:  40-526. 
2<»-49:  24-487. 
Supp.  46-740;  68-85;  98- 


lO- 

436; 


X.  Y. 

Hun. 
App. 

MlHO. 

N.   Y. 
286. 
407. 
.\.  Y. 
App 


37-600:  174-274. 
I»Iv.    9-249:    29-3;   41-200 
>ia-ur>2 :     1 1 7-;j(  > :     n  9-:t:i3 

13<>-:U9;    131-120;    137-390 

159-SOO. 
N.  Y.  Supp.  50-480:  79-393;  98- 

2S(; :       101-1U88  ;       116-215  ; 

121-71S. 
How.  9-;i78. 
Ki'j'ps,  3-157. 
4  OS. 

N.  Y.   119-34S:  128-45.  58:  129- 

237:  130-6,-^:  150-44:  171-570; 

iKo-:{:{3:    i9s-220. 

Hnn.    70-223:    77-l(«:    79-540 


App.  Div 
20-llrt. 
43-500: 
93-321 

l<»-ri50:  114-424.  745: 
405;  n»-3«7;  120-737; 
46:  125-739:  132-537; 
675;    144-150;    146-8; 


2-288:    13-9:    14-2<n: 

2ir>:     23-r.W:     42-4  r.l: 

82-SO;     S4-377.     4;{(); 

95-434  :       107-137  ; 

11  «I- 
123- 

147- 


lOlO 


149:   148-80;   180-430; 
14  ;  167-304. 

MlBc.    6-588;    6-393;    9-508; 
327;    13-137;  22-279.   283. 
27-203;    28-153;    30-659:     *m^ 
284;     37-768;     41-313;    42-30; 
44-16;    69-152;    66-110. 

N.  Y.  Supp.  29-934;  3O-860;  48- 
821.   10t2;  60-927;  64-620;   76- 
942;   84-753;   87-878;    88-700 
94-954;    96-639.    946;     97-673 
98-286:     101-1018:     107-883 
110-374;        116-1115:        126- 
437;       128-798;       137-1032; 
142-241. 

St.    Kep'r.   14-909;   16-587. 

Civ.    Proc.    14-365;   21-383. 

N.  Y.  Ann.  Cas.  1-266. 
499. 

N.  Y.  107-61;  108-12:  114-359; 
119-348;  122-631;  12M-24,  108; 
128-58;  129-237:  183-407; 
136-655;  141-199;  160-44;  172- 
471;  l»(0-333;  186-18;  198- 
220;  200-21. 

Hun.  72-392;  76-223.  544;  77- 
103;  78-442;  79-540;  81-21: 
82-364;  86-173.  609;  86-307; 
87-426;  90-593;  91-612. 

App.    Div.    2-83,    288;   6-548;    8- 

335:  12-168;  13-9,  337;  16-452. 

625:    18-566;   20-116,    195,    215; 

23-590;     24-444;     88-41;      39- 

418;     43-560;     44-162:    67-73. 

439;  78-142:  79-42:  80-343;  83- 

216  :   S4-430:  89-585 ;  9:t-321 : 

96-484;       107-137;       109-559; 

111-813;      112-159;      114-424. 

745:   ll<»-405;  119-387;  123. 

46;    132-537;    138-675;    138- 

561;  141-526;  144-l.'jU;  146- 

8;      147-150,      890;      148-80; 

150-430;    153-14.    411;   167- 

304. 

Misc.  6-588;  6-80,  393:  8-476:  9- 
598:  lO-G:  i:i-71.  137;  16-53i;: 
17-697:  18-113,  175;  22-27y. 
2^3.  436:  23-000:  2H-118:  ao- 
659;  32-284:  37-768;  41-314: 
42-30;  44-16;  45-.37  ;  56-7-J  ; 
69-152;  62-57;  66-110;  «H- 
382. 

N.  yTsupp.  29-934;  30..'S67.  800, 
904:  45-(J4;  4K-821.  1072:  RO- 
927;  56-338:  60-600;  64-520: 
74-656;  76-942;  82-44:  84-7 .'..1: 
85-054:  87-878:  K8-700:  K»- 
693  ;  90-848  ;  94-954  ;  96-36  ; 
9«-;i06,  940:  97-673:  loi- 
1018:  105-1100:  107-8S:? : 
110-374:  116-1115;  120- 
323.  437;  123-294:  125-4; 
126-440:  127-150:  128-79K : 
132-15.5,  289:  138-118;  1»7- 
968,   1032  :   138-541  ;  142-241. 

St.   Itt-p'r.  <M»-756. 

Civ.  Pmc.  14-106.  246,  297. 

N.  y.  Super.  67-28. 


N0TB8. 


600. 


N.  Y.  180-611;  166-266;  184- 
119 ;  191-461 ;  l»4-476 ;  206- 
291 

Hun. '25-586;  32-413;  33-143: 
66-333:  71-525;  02-2. 

App.  DIv.  20-12;  36-573;  6T-211; 

%-190;  61-65;  67-411;  69-280; 

74-44;  76-367;  77-314.  416;  80- 

150;   84-306.   439;   85-108:   86- 

646:   87-313,    404;   88-182,   497; 

91-304:    93-308;    95-164;    97- 

642  ;   10O-352  ;   104-21 ;   109- 

559;  116-857;   117-526,  834; 

118-01;      119-480;      120-249, 

661 ;  122-609  ;  123-800  ;  124- 

532,   577;   126-676;   127-342; 

12«-li)l:      132-1 JM;      lS3-:f>0; 

135-499;    137-192,    234.    714; 

140^146;    141-661;    146-748; 

154»-660  ;     153-r>H  ;     154-463  ; 

157-429,   681;   168-500,   617; 

159-516. 

Misc.  6-305;  7-321;  11-86;  12- 
631;  19-400,  426:  22-276.  280; 
25-13:  80-155:  81-378;  32-164. 
661;  33-125.  572;  34-50,  89,  310, 
468.  628,  603;  35-318;  36-251: 
37-158.  197.  252;  88-294;  39- 
545.  686;  40-552:  41-314:  42- 
76.  274 ;  45-324  ;  46-300,  303, 
404,  446;  47-109.  238;  56- 
472;  59-223;  63-259.  437; 
70-363. 

N.  Y.  Supp.  83-714;  48-789;  49- 
401,  4^;  53-662.  828:  55-470; 
64-494;  65-119:  68-325:  69- 
1116;  71-144;  72-641;  73-641; 
74-661..  837;  75-291;  77-229, 
806;  79-245;  80-518.  552,  615: 
82-531;  84-323,  984;  85-197: 
88-528;  90-298:  91-828;  92- 
675;  93-180,  334,  480;  96-366; 
98-232  :  100-119  ;  102-647  : 
103-1026;  107-490;  108-881; 
110-413;  112-650;  113-214; 
115-141;  116-456.  663,  947; 
117-339.  935;  119-297;  121- 
1048.  1109:  122-41.  369; 
128-240;  128-892;  186-256; 
137-1043;  188-387;  189-68; 
140-18a;  143-706;  144-546. 

St.    Rep'r.    1-527;   8-501:   45-636. 

Civ.  Proc.  5-176:  6-41;  9-81. 

Abb.  N.  C.  18-151:  24-156. 

N.  Y.  Super.  59-420. 

N.  Y.  Ann.  Cas.  8-889;  9->242,  409; 
10-178. 
Snbd.  1. 

N.  Y.  45-468:  47-480:  74-61:  94- 
329;  98-511:  101-348:  110-151. 
624;  115-650;  124-536:  142- 
134;  170-1. 

Hun.  24-348:  88-367.  545:  40- 
246;    43-309;    59-1,36;    78-51. 

App.  Dlv.  5-129:  13-183;  17-.320: 
24-153:     2fl-.355:     52-437:     OS- 
ITS  ;  80-5  :  129-15  ;  141-661 ; 
150-680 ;  158-762. 

1011 


MUc.  11-622;  16-631;  17-33:  22- 
638;    38-294  ;    68-182 ;    64-43. 

N.  Y.  Supp.  29-276;  82-794;  68- 
682;    72-641;    116-578. 

St.  Rep'r.  16-177;  24-418;  37- 
543;  49-38;  67-247.  584. 

Civ.  Proc.  4-9.  342;  5-374;  9-97; 
14-444. 

Abb.  N.  C.  15-260.  270;  23-401. 
Snbd.  2. 

N.  Y.  47-487;  50-19;  75-511;  81- 
468:  143-167;  154-288;  157- 
214;  167-183;  168-117. 

Hun,   43-525;   50-240;    70-23. 

App.  Div.  11-99;  43-557;  58-190; 
80-2;  84-106;  124-783;  127- 
343 ;  129-15. 

Misc.  20-50;  22-581;  24-555;  25- 
10. 

N.  Y.  Supp.  6-501,  550. 

St.  RepT.  4-128;  7-98;  11-86; 
36-915;  89-142;  46-536;  53- 
488. 

Civ.  Proc.  16-218. 

Abb.  N.  C.  18-877. 

N.  Y.  Super.  49-205;  50-405. 

N.  Y.  Ann.  Cas.  10-361. 
501. 

N.  Y.  47-426;  68-240;  55-619;  57- 
108;  67-48;  80-162,  500;  87- 
501;  88-258;  89-496;  97-410; 
107-40;  116-55;  122-367;  124- 
108;  128-68;  131-149;  132- 
475,  522;  187-240;  143-544; 
155-404 ;  166-255 ;  166-266 ; 
186-864;    200-290;    207-349. 

Hun,  80-522;  88-481;  41-162;  58- 
376;  61-178;  69-92;  70-23;  71- 
525;  77-467;  78-21;  85-556; 
86-276;  88-258;  92-396. 

App.  Dlv.  4-424;  12-81:  15-104: 
17-248;  18-566;  23-395;  25- 
208;  26-664;  27-610;  40-526: 
44-583:  47-53:  49-586;  50-i;w. 
317:  61-49;  62-251;  57-211; 
58-252;  67-412;  72-213;  73- 
88;  8O-150;  81-380;  82-200. 
624;  84-230:  86-387;  91-.S83: 
98-676  ;  10O-413 ;  105-271 ; 
113-602;  116-721;  118-207. 
407,  411;  120-500;  124-783; 
129-693 :  130-345 ;  131-389, 
919;  132-538;  137-192,  232, 
239.  474.  71  f;  J  39-193;  142- 
519  ;  143-739  ;  144-4:?4  ;  146- 
213  ;  146-541  ;  150-5,'>8  ;  157- 
292,  429.  680;  158-616;  159- 
577. 

Misc.  12-370;  16-97;  17-569;  20- 
49.  504;  22-104:  23-512:  24- 
587:  25-569;  26-723:  29-522; 
33-758;  34-50.  588;  35-10!>: 
42-661:  44-56:  46-349:  47- 
611:  49-90.  99:  54-.')94  :  60- 
164:  60-247;  67-256  ;  68-593  ; 
70-363.  425;  72-345;  79-241, 
424. 


NOTES. 


N.  Y.  Supp.  6-&10;  16^556;  28- 
871;  33-50;  46-34;  47-717;  48- 
22o.  808;  50-1008;  52*1024 :  53- 
881;  5«-1028;  58-85.  360;  61- 
r>81.  970;  62-244;  63-942.  07S: 
64-391.  749:  65-379,  711;  68- 
542,  812;  T3-641;  76-191,  371; 
SO-S52:  81-881.  452,  1052:  83- 
760;  86-843;  »0-344:  01-179, 
570  ;  »4-45fl  ;  1)6-716  ;  OH-772  ; 
103-554,  873;  104-1118;  t06- 
119;  113-573;  115-273;  116- 
1115;  120-431:  121-S25, 
1()4S:  122-41.  369:  123-240; 
128-892:  181-267;  135-44; 
130-S44  :  141-549  ;  142-382, 
416;  148-916. 

i5L.  Utpr.  12-507:  15-180;  23- 
356:  28-446:  34-631:  89-081: 
41-577;  43-371;  44-252;  54-89; 
67-247. 

Civ.  Proc.  10-180.  236;  13-90; 
10-58:  21-82. 

Abb.   N.   C.  23-60.  268. 

N.  Y.  Super.  50-864. 

Dully    Reg.    38-1421. 

N.  Y.  Adq.  Ca0.  0-242;  10-361. 
Snbd.  1. 

N.  Y.  56-420;  61-220;  82-271: 
84-272;  08-5S2:  118-258;  128- 
295;  131-72:  132-472;  143-547; 
144-44;   165-171. 

Hun.  22-52;  38-465;  37-387;  44- 
10;  50-589;  52-226:  65-77: 
67-142;    72-468;   81-420. 

App.  1)1  V.  80-477:  38-.^50:  40- 
290:  67-410:  73-40;  76-.519 : 
120-500  ;  124-783  •  157-202, 
682. 

Misc.  10-120.  Z2H;  16-341;  21- 
512.  713;  27-147;  83-428. 

N.  Y.  Rupp.  31-7:  52-387:  56- 
426  :  64-156  :  78-600  ;  87-717  ; 
06-403 ;  180-815 ;  141-5 19 ; 
142-78.). 

Bt  Ropr.  14-97;  17-181;  19- 
486  :  3B-J78  :  38-477  ;  80-171  ; 
40-290;   53-438. 

Civ.  Proc.  4-3G7;  8-120,  335;  15- 
53,  236. 

Abb.  N.  C.  15-177. 

N.  Y.  Ann.  Ca«.  5-238. 
Svbd.  2. 

N.  Y.  50-17;  82-10;  84-272;  89- 
508;  164-110. 

Hun,  40-497:  43-525;  44-343; 
53-626:  55-264. 

App.  1)1  V.  5-.">17;  53-345;  72- 
213;  84-2:^0;  118-77():  182- 
277;   157-202,881. 

Misc.  7-iri2;  I  l-4s.-i:  16-341;  17- 
353:   64-14. 

N.  Y.  Supp.  67-9."(5  :  108-6I)S: 
117-26:  llS-799;  tll-.-49: 
i42-7.sr,. 

fcJt.   Urpr.  30-;<13;  4;5-ir»ri, 


Civ.  Proc.  7-201 ;  10-69 ;  11-210. 
Abb.  N.  C.  15-342;  20-222. 
502. 
N.  Y.  107-40;  165-404;  186-364. 
Hun.     42-288:     50-240;     85-414; 

92-301 
App,   Diy.   10-194;  82-624;  113- 

602:  131-389;  132-277  ;  130- 

496;  137-237,  715;  157-389. 
W^c,  12-57;  17-569;  20-504;  8». 

576;  64-48;  70-425;  84-33. 
N.    Y.    3upp.    6-540:   33-50:    49- 

972;     81-1052;     96-568:     9K- 

772;    121-1.S9;    122-41;    126- 

974;  138-139;  142-253;  146- 

984  ° 
»i.    liep'r.    24-018:    42-694;    45- 

400;  60-6n. 
Siibd.  1. 

N.   Y.  55-270;  166-672;   169-548; 

164-119. 
Hun,     26-867;     36-380;     40-187; 

53-626;   55-502:   69-02. 
App.    DIv.    15-601;    89-492:    T7- 

264;   1KK.672;    182-277. 
Ml9c.    10-222;    12-198;    21-717; 

54-387. 
N.    Y.    Supp.    28-1060;    30-1058; 

48-140;    79-208;   117-26. 
St.    Rep'r.    12-507;    28-356;    27- 

359;  53-162. 
Civ.  Proc.  10-84. 
Subd.  2. 
Hun,  24-97;  78-20. 
App.    Div.    26-205;    82-153;    92- 

165;   144-439. 
Ml8C.  14-484;  58-459. 
N.    Y.    Supp.    35-600;    86-1121; 

108-1042. 
Sabd.  3. 
N.  Y.  92-76;  124-24;  139-534. 
Hun,  40-497. 

App.  Div.  132-277  ;  144-437. 
Misc.  13-41;  23-247;  24-578, 
N.     Y.     Supp.     29-66;     117-26; 

120-537 

Civ.' Proc."  10-86,  236. 

Abb.  N.  C.  26-293. 
508. 

N.    Y.    200-292. 

Hun.  13-461. 

MlHC.  12-197. 

N.  Y.  Supp.  142-765. 

Abb.  N.  C.  15-172. 
504. 

N.  Y.  200-203. 

MlHC.   12-197. 

N.   Y.   Supp.    120-431. 
505. 

N.  Y.  69-574. 

App.  Div.  25-208;  119-687. 

Misc.   26-122;  49-09. 

N.   Y.  Supp.  66-1100, 

r*o6. 

Hun,  41-278. 
.\!)p.   Div.   14-433, 
MUC.  8-1 50. 
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NOTBS. 


N.  Y.  Supp.  36-768;  28-303:  50- 

1100;   10-I-36U. 
St.  Uep'r.  4-674. 
607. 

N.   Y.   107-35. 

Hnn,   74-123;  78-52.  80;  70-571; 

144-518;  160-124. 
Api).  Uiv.  4-42r»:  :47-ril9:  28-377; 
3S-4o4;  37-010;  44-439;  68- 
337;  00-69;  73-112;  77-416;  80- 
130  ;  103-271),  282  ;  1 13-834  ; 
119-480:  124-573;  126-435; 
127-342:  12S-473:  129-16: 
133-:Ui3;  137-029;  139-343; 
144-518  ;  160-124  ;  159-51G. 

Misc.  O-30S;  10-204:  14-;^:^2;  10- 
275,  024:  19-3.  U\,  4(K),  420: 
2O-.'i00;  22-531:  25-10,  13.  551: 
2O-0.S2;  30-155:  33-125;  34- 
50.  580;  35-320:  37-252:  39- 
547,   0:i5;   44-20S  ;    6H-1<)7. 

N.  Y.  Supp.  29-203:  30-:W9.  945: 
33-332,  414:  60-509;  61-155; 
68-82(J:  60-258;  67-155;  58- 
826;  cm-132,  728;  71-144;  70- 
402;  79-312;  80-552.  615;  92- 
1052:  lo:{-l(»20;  112-8:J0; 
113-214:  114-220;  115-141; 
121-1109 ;    129-431 ;    144-540. 

St.   Ri'pr.    12-500. 

Abb.  N.  C.  29-209. 

N.    Y.   Ann.   Cas,   1-72;  6-63;   8- 
386;  9-409. 
608. 

N.   Y.  109-329. 

Hun,  02-553;  74-123. 

App.  Dlv.  62-449:  <«3-01 :  77-410; 
80-516;  103-275,  282;  lOO- 
1 56  :  1 07- 1 0  ;  1 1 3-000.  834  ; 
12.'?-435;  12.S-;i4.-),  8  47:  130- 
316,  566;  144-518;   163-643. 

Misc.  14-322;  19-400:  26-^5; 
30-43,  48;  33-i:i2;  34-588  r  35- 
320:  41-314;  44t-140;  51-500; 
70-1  :?6. 

N.  Y.  Supp.  51-155;  55-02;  05- 
73;  07-1024;  70-369;  71-144, 
348;  79-312:  83-762  ;  87-494  ; 
92-1025,  1052;  112-748;  124- 
735 ;   129-431 ;  138-720. 

Civ.   Proc.  23-187. 

Abb.  N.  C.  31-56. 

N.  Y.  Ann.  Cas.  1-73. 
609. 

N.  Y.  200-291. 

Hun.  22-580. 

App.    Dlv.    137-509;    169-577. 

Misc.  12-197. 

N.  Y.  Supp.  121-1048  ;  132-421. 

N.  Y.  Ann.  Cub.  2-281. 

App.   Dlv.   114-603. 
61  o. 

N.  Y.  Supp.  99-1062. 
611. 

N.  Y.  130-458. 

Hun.  25-277:  03-1  S«l. 

App.  Dlv.  49-384:  9O-.50O:  114- 
603;  130-50'.^;   137- U)o. 


Misc.  16-124;  64-73. 

N.  Y.  Supp.  03-572;  86-528; 
104-494 ;  116-34  ;  121-718 ; 
128-707;    182-335. 

Civ.   rroe.   19-373. 

N.   Y.    Super.   48-203;  54-3;   57- 
120. 
612. 

Hun,  26-277. 

App.  Dlv.  49-384;  114-603. 

Week.   Dig.  10-213. 
618. 

App.    Dlv.    114-603. 

AUsc.    74-482. 

N.  Y.   Supp.  99-1052. 
614. 

N.   Y.   109-219;  200-291,   202. 

Hun,  87-245. 

App.  Dlv.  21-7;  22-476;  88-182; 
9:5- 12 1 :     1  oo-rj52 :     1 14-003 : 

1 19-579 ;     137-314 ;     138-438 ; 
141-427;    141-910. 
Misc.  8-224  ;  11-85  ;  15-461 ;  40- 


575:   02-91. 


N.  Y.  Supp.  28-564:  32-814:  33- 

1047:     47-264:     48-;W;     84J-976; 

91-828;      92-730;      116-1011; 

110-597;    122-29.    800;    120- 

25.   723,   817. 
St.   Hep'r.  4-127. 
OIV.  Proc.  19-68.  815. 
How.   54-211;  00-48. 
615. 

N.    Y.    l€JO-257;    198-463;   200- 

291. 
Him.  '89-370. 
App.      Dlv.      92-165;      138-438; 

141-910:    142-4:^2;    14:t-285. 
Misc   02-91. 
N.    Y.    S'lpp.    80-1122;    89-564; 

115-1011;    122-800;    120-723, 

817. 
Civ.  Proc.  1-204. 
610. 

N.    Y.    125-060;    109-219;    198- 

453. 
Hun,  73-80;  74-424;  79-389;  80- 

65. 


872:  141-473;  141-871,  910; 
143-574.  869;  144-408;  149- 
901;   160-93;   162-707. 

Misc.   8-224  ;  59-255  :    02-91. 

N..Y.  Supp.  29-770:  44-480;  04- 


723;  129-2.38:  134-747.  812. 
riv.    Proc.   19-06.  68. 
Abb.    X.    r.   21-03. 
How.  02-253. 
\.   Y.  Ann.  Caa.  4-219;  7-286. 
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517. 

N.  Y.  81-261. 
N.  Y.  Super.  4«-21. 
Week.  Dig.  9-274. 
618. 
Hud.     21-340;     26-661;     77-428; 

88-594. 
A  pp.  Div.  127-150  ;  131-05  ;  144- 

550. 
N.  Y.  Supp.  34-891;  98-557. 
61>#. 

N.    Y.    97-370;    133-433;    170- 

439 ;  184-120. 
11 UQ,  92-242. 
App.  1)1  V.  11-98:  39-418:  40-304; 

«a-;^o.-i:      K5-40:      110-304 ; 

1 27- 1 50  ;     1  aO-fi:{7  ;     1 31  -642 ; 

132-400;  149-264;  159-516. 
Misc.  11-218:  13-137:  14-80;  29- 

524,  620  ;  39-520  ;  45-2:57  ;  5«- 

472  ;  03-236. 
N.  Y.  Sunn.  2S-564:  OO-H06;  01- 

188;     71-929;     82-1005;     97- 

88:    111-354;    110-700;    141- 

240;   144-546. 
N.  Y.  Super.  50-305. 
620. 

N.   Y.  87-40:   138-201;   188-55. 
App.     DIv.    38-69;    93-166;    94- 

440;  100-414. 
Misc.   29-572;   49-336. 
N.   Y.  Supp.  88-235. 
Civ.   Proc.   14-6. 
How.  04-509. 
Law  Bull.  4-18. 
621. 

N.   Y,  130-406;  136-458. 

Hun.     30-168;     43-521:     60-236; 

00-292:  77-427;  78-57;  79-164; 

86-84;  87-340. 
App.    Div.    35-186,    608:    40-623; 

49-422;  68-234;  69-52;  61-190; 

73-300;  105-56;  108-317;  114- 

130;    115-351:    110-82;    119- 

382.    301;    124-812;    136-149; 

139-316:    149-477.    535;    160- 

833;  154-236;  159-317. 
MlRo.   8-472:   20-30:   27-122;   41- 

618  ;  07-572  ;  69-320 ;  74-522  ; 

77-282. 
N.   Y.   Supp.  55-179:  50-362:  59- 

510:    «:i-422:    <I8-S06:    09-.S6: 

70-437  ;  70-851  ;  95-788  ;  97- 

234;    9f>-61«:    101-241  ;     120- 

415:  12:i-1020;  124-757;  13.1- 

1079;  134-87;  1.30-287;  138- 

850;  140-183;  144-476;  145- 

43** 
St.    Kopr.  3-175. 
N.  Y.  Ann.  Cas.  2-118. 
622. 

N.     Y.     114-518:    136-189;    109- 

217:  1S4-157. 
Hun.  40-1:  51-248;    05-3.'»8:    69- 

4r.O:    73-SO:    S2-200:    80-36. 
App.     IMv.     10-205:    20-U57:    22- 

540:     23-212:     30-2S7:     31-301; 

38-102;     49-422;     50-533;     .'51- 


890;  62-421,  433;  66-112;  6»- 
448;  76-114;  80-6;  81-143:  84- 
480;  89-92;  96-147;  97-54.  67; 
98-210 ;  11 1-319 ;  116-400 ; 
141-912:  146-571;  149-536, 
901;  161-500. 

Misc.  7-542;  8-225;  9-390:  11- 
47;  16-26;  17-33;  19-426;  22- 
100.  538;  26-70.  606;  27-704: 
40-305;  44-497;  46-340;  62- 
91;  67-672. 

N.  Y.  Supp.  48-531.  1054;  61-967. 


658;    90-340;    97-744:     115- 

1011 ;        126-723  ;        129-879 ; 

187-962. 
N.  Y.  Super.  59-141. 
N.  Y.  Ann.  Cas.  6-62. 
523. 

N.  Y.  103-242:  181-490. 

Hun.  :Ul-238:  66-37. 

App.     Dlv.     117-471;     124-784; 

188-713. 
BIlsc.    8-.549;    32-288;    48-494; 

64-249. 
N.  Y.  Supp.  29-787;  84-784;  66- 

366;    fm-910;    1Q2-626;    104- 

397;    123-762. 
Civ.  Proc.  O-30;  14-8. 
Abb.  N.  C.  21-214. 
524. 

N.  Y.   11O-150. 
Hun,  46-397. 

App.   Dlv.  84-806;  99-247. 
Misc.  26-202. 
N.   Y.   Supp.   82-642. 
Civ.  Proo.  14-443;  21-23. 
Abb.  N.   C.   14-36. 
Dem.  2-429. 
526. 
Hun,  33-152;  61-49. 
App.      Dlv.      86-562;      114-285; 

121-635;    137-879. 
Misc.    29-573:    32-107,    429;    40- 

206;  43-590;  49-806. 
N.  Y.  Supp.  65-428:  66-745;  8.^ 

1010;    80-525;    99-769;    106- 

303;   130-873. 
St.    Rep'r.   39-825. 
Civ.  Proc.  7-447;  8-448;  21-60. 
Week.   Dig.   23-286. 
N.  Y.  Ann.  Cas.  7-874. 
Snbd.  1. 

N.  Y.  133-278. 
App.  Dlv.  47-392:  117-124. 
N.  Y.  Supp.   102-386. 
Subd.  3. 
Hun,  24-348;  27-370;  41-59;  46- 

398;  74-347. 
App.  Dlv.  84-806;  146-571. 
Misc.     18-628;     26-202;     2T-49I5; 

31—275 
N.'y.  Supp.  66-1004;  68-411;  64- 

42. 
St.   Rep'r.  2-275. 
Civ.  Proc.  11-5;  16-264;  19-243. 
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Abb.  N.  C.  20-4. 

Daly,  13-36. 
6:20. 

N.    Y.    B4-574;   94-574;    110-150. 

Hun,  25-158;  27-369;  41-58;  40- 
471;  61-49. 

Add.    Div.    44-31;    B2-482;    00- 
247;   114-285;  137-879. 

Misc.   7-360;   17-736;  24-52;  32- 
107  ;  43-589  ;  49-306  ;  00-357. 

N.  Y.  Supp.  eO-407;  65-114,  427; 
89-525;  99-769. 

Civ.   Proc.   0-76:   14-443;  19-241. 

Abb.  N.  C.  20-2. 

Week.  Dig.  15-211. 

N.  Y.  Ann.  Cas.  7-374. 
527. 

N.  Y.  20O-291. 

Hun,  33-143;  73-211. 

N.   Y.   Supp.   48-866. 

How.  67-230. 
628. 

N.  Y.  52-596;  74-307. 

Hun,   13-494;  25-151. 

Ajpp.   DIv.  52-482. 

MTsc.  30-66;  48-495;  55-534. 

N.  Y.  Supp.  59-1016;  62-883; 
95-910;    105-943. 

Civ.   Proc.  6-117. 

Week.  Dig.  22-188. 
520. 

App.   Div.   138-713. 

Hun,  65-37. 

Civ.  Proc.  6-30. 
530. 

Hun,  26-335.  _     ^^ 

Misc.  11-647;  50-47;  62-422. 

N.  Y.  Supp.  97-829;  116-647; 
121-1013. 

Civ.  Proc.  6-412. 

Abb.  N.  C.  18-363. 
631. 

N.  Y.  84-493;  97-272;   120-23. 

Hun.  27-515;  28-215;  40-47:  49- 
233;  69-5;  61-210;  71-250; 
72-442;  75-428;  82-359. 

Anp.  Div.  3-iaS:  21-236:  38-565; 
37-534:  64-615;  65-162:  68- 
483;  69-143;  73-319.  509;  74- 
74;  77-318;  83-63.  629:  88- 
183.  237;  99-256;  114-113; 
116-1.S3.  359;  119-427:  120- 
642;  132-848;  138-787.  898; 
140-839;  146-469;  148-634; 
153-58:    159-581. 

Misc.  10-8:  15-415:  22-145;  24- 
378:  30-301:  36-838:  39-424; 
44-165:  45-202;  47-6;  49- 
321  *   63-254. 

N.  Y.  Supp."l8-5.n8:  47-609:  49- 
937;  72-248,  593:  74-931:  76- 
072;  77-251:  80-21;  82-490. 
493;  85-428:  88-066:  SO-79J: 
90-940;  91-872:  98-195;  99- 
681;  101-904:  llS-124;  116- 
720;  121-424:  123-12.  4.'n  ; 
125-803;  129-377:  131-271; 
137-1043;   148-604;   144-771. 


St.  Rep'r.  12-71. 

Civ.    Proc.    14-57,    99,    167.    252. 

274;  15-24.  134.  182;  19-71.  72, 

74,   207;  21-89,  304;  23-237. 
N.  Y.  Super.  55-166. 
N.  Y.  Ann.  Cas.  6-21,  221. 
532. 

N.  Y.  114-518;  183-247. 

Hun.     47-281;     75-428;     9O-5S0; 

91-188. 
App.  Div.  16-187;  20-5;  37-414; 

63-87  ;  58-382  ;  99-171 ;  109- 

602;   118-431;   140-422. 
Misc.    16-56.    170;    26-298:    34- 

234;   60-530;  61-112;   71-28; 

72-^82 
N.  Y.  Supp.  36-346;  55-1045;  6«- 

1093:    62-1127;    90-962 ;   95- 

93;    104-33;    112-1111;    125- 

352;   127-184. 
St.  UepT.  25-316. 
633. 

N.  Y.  101-334;  133-24a 

Hun.  13-288;  72-400. 

App.    Div.    15-384;    84-132.    257; 

37-575;     42-248;     43-557;     6S- 

298:     70-435;     83-550;     117- 

457;    119-.575;    123-12;    137- 

664;    141-457;    148-46;    161- 

490;  169-742. 
Misc.  11-47;  14-650;  15-629:  20- 

699:    22-276;    24-227;    25-231; 

40-107;    44-219:    47-416;    50- 

505;  57-640;  08-382. 
N.   Y.   Supp.   64-527,  629:   6.^5-73: 

60-19;  64-200;  76-484:  82-15::: 

88-1044  ;    1 00-406  ;    102-544  ; 

l(K4-l60;    107-452;    108-883; 

113-997:    122-306;    126-201; 

132-1053  ;  138-177  ;  144-966  ; 
145-99;    14(i-392. 
St.  Rep'r.  4-36. 
Abb.  N.  C.  9-301. 
How.  6-272. 
Week.  Dig.  12-346. 
N.  Y.  Ann.  Cas.  10-425. 
534. 

N.   Y.  76-307,  564;  85-384;  113- 

662. 
App.  Div.  84-131:  S8-.«J6:  .^9-r.i0: 

49-172;     135-374;      139-798; 

142-79;  160-703. 
m^f.     11-139:     20-242;    24-.389: 

49-307;  50-281. 
N.  Y.  Supp.  31-1021:  45-794:  4«- 

528;    64-629:    100-466  :    1 1  •-fi- 
ll 07  :    120-397;    124-401. 
Civ.  Proc.  7-219;  14-138,  428;  16- 

382 
Dnly,'  10-344. 
.%36. 

N.    Y.    69-122:    76-495;    77-182. 

81-246;  87-281;  118-179;  177- 

136:   194-312.  321. 
Hnn.  16-569;  23-200;  73-84;  86- 

482. 
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Add.     Dlv.     ie-82,    27t;    23-404; 
•»4-01;   26-74;  30-518;   62-449; 

U7-308;  Ta-lS4:  74-305:  70-40; 

Sl-153;  8«-ni6;  1O0-853;  111- 

4M2,     4S9;     120-375;     124-777: 

135-369;   140-314. 
Misc.   14-332;  87-506;  41-356; 

46-487;  05-571. 
N.   y.  Siipp.  65-73;  75-1034;  76- 

429  ;  77-597  ;  83-T62  ;  84-764  ; 

06-822  ;     1>7-1>()S,     Oil;     104- 

1081 ;        109-238  ;       120-384  ; 

125-212. 
St.  Uep"r.  12-649. 
Civ.  Proc.  8-133. 
N.  Y.  Super.  52-302. 
530. 

N.  Y.  93-515;  149-476. 
Uun,  23-50;  25-498;  79-563. 
App.   Dlv.  4-115;  16-82,   83;   18- 

14S;     44-324;     48-293;     62-449. 

66-250  ;        80-202  ;        86-510 ; 

140-314;   146-397;   148-484. 
Misc.    10-678;    14-332:   42-76. 
N.    Y.    Supp.   60-619:   65-73:   73- 

23;     86-225:     83-762;     105- 

416;   125-212;   132-968. 
St.  Uep'r.  2-84. 
Abb.  N.  C.  31-56. 
How.  67-447. 
N.  Y.  Ann.  Ca.«i.  1-276. 
Law  Bull.  4-81. 
637. 

N.  T.  74-88;  210-411. 
Huu.  21-332:  58-375:  88-601. 
App.     Div.     27-20;    82-171:    85- 

405;     86-579;     61-64:     67-501; 

76-412:   82-101  ;  »ft-hl4  ;  118- 

7;  120-677;  123-809;  134- 
759;  138-.S8;  142-79;  143- 
144  ;  144-551  ;  146-321  •  1 19- 
273;  155-119,  122;  157-406; 
159-237. 

Misc.  6-439:  13-193;  17-33;  20- 
142;  26-4M9:  37-51;  39-545;  41- 
313:  43-417:  54-144;  56-365; 
65-579;  67-228. 

N.  Y.  Siipp.  5O-10S;  52-905;  66- 
614;  57-473:  69-1115;  105- 
278 ;  115-141;  1 24-4  73 :  1 30- 
7H1  ;  138-704  ;  140*47  ;  142- 
915. 

Civ.  Vtoc.  19-359. 
638. 

Hun,   76-574:   88-601;  92-2. 

App.  Dlv.  4-423:  39-425;  61- 
64;  12:»-S09:  134-759;  146- 
321;  156-122. 

Misc.  5.510:  26-12;  34-693;  41- 
313;  43-417. 

N.  Y.  Supp.  53-770;  66-614;  69- 
1115;  70-1011;  115-141;  119- 
451. 

01 V.    Proc.   14-224;   19-875. 

X.  Y.  Ann.  Cas.  9-169. 
639. 

N.   Y.   141-84. 


^^£ 


Hun.     59-137;     69-413;     70-488; 

89-11,  572. 
App.  Dlv.  16-009;  23-27;  33-174; 

45-98  ;  87-465  ;  97-130;  102- 

584;   108-99;  112-15. 
Misc.   7-375;   10-633;   12-80;  24- 

388;  48-212. 
N.     Y.     Supp.     48-883;    92-924; 

98-53. 
Civ.  Proc.  14-130,  288;  16-56. 
540. 

N.  Y.  141-84. 

Hun.  70-4SS;  89-11. 

App.  Dlv.  87-465 ;  97-136 ;  168- 

99;  112-15. 
Misc.  10-664:  24-388. 
N.  Y.  Supp.  98-53. 
Civ.  Proc.  15-56. 
541. 

N.  Y.  141-84. 

Hun,  89-11. 

App.   Dlv.   12-198:  23-27;  46-96: 

87-420.  465:  111-874. 
Misc.   7-375;  24-388. 
N.  Y.  Supp.  63-401 ;  81-299 ;  97- 

906. 
Civ.  Proc.  14-130. 
542. 

N.  Y.  12.S-138:  194-392. 
Hnn,  44-.''>30;  60-244. 

^p.   Div.  7-.56<3;   11-522:  13-94; 

24J-325;    29-;i74;    41-411:    63- 

627  ;  79-22  ;  85-580  ;  97-534  ; 

110-216:     112-15,     122,     128; 

115-343 ;     117-471  ;     127-449, 

809;     128-694;     130-21:     135- 

3<12  ;    i:i7-398  :    142-80  ;    147- 

374;  164-328. 
Misc.   8-95;   14-182:   23-445;  2«- 

2«;S;   27-50;   41-558;   62-637; 

63-269 ;  54-302  ;  67-584. 
N.  Y.  Supp.  28-1006;  48-788;  63- 

554;   56-4 SO;   58-822;   6."5-729; 

79-1011:  95-114:  90-216:  97- 

270:  9S-53,  83,  1.^6:  100-1029; 

102-579,    626;    103-77.    1086; 

111-844:       113-80;      114-450; 

121-718. 
Civ.  Proc.  14-6;  19-161,  373. 
Abb.  N.  C.  26-1;  81-254. 
X.  Y.  Ann.  Cas.  1-25. 
543. 
Hnn,  20-516. 
App.   Div.  13-94;  112-15;  117- 

472. 
N.  Y.  Supp.  89-5G4;  102-626,  642. 
Civ.   Proc.    19-03. 
544. 

N.    Y.    101-540;    128-324;    162- 

201;  108-138. 
Hun,  32-612;  70-47;  74-270. 
App.    Dlv.   6-379;   11-100;  16-75; 

17-530;   24-134;   27-2:   28-172; 

29-575:     ;i3-554:     41-570:     4«- 

163;     48-499:    58-121;    69-281; 

72->{>0;     77-344;    82-330;    H«5- 


1016 


228  r  95-625  ;      99-285  ; '  lOa- 
249;    109-518;    112-15;    117- 


N0TB8. 


236 ;  122-614  ;  123-413  ;  12S- 
323;  1:KJ-7;«;  i:i4-470,  C51; 
136-381;  144-358;  140-245. 

Misc.  7-Gl:  8-485;  11-395;  14- 
427  ;  20-382  ;  42-638  ;  4S-264  ; 
40-558. 

N.  Y.  Supp.  28-754;  44-691;  4»- 
704;  48-816;  50-886;  68-724; 
01-736;  68-651;  74-661;  7»- 
74,  408;  88-316;  92-963;  96- 
619;  98-53;  101-1060;  107- 
507,  1110;  112-081;  118-134; 
119-347,  454  ;  120-1015  ;  128- 
1042. 

St.  Rep'r.  71-25. 

Civ.  Proc.  14-187,  293;  19-448; 
21-82. 

Abb.  N.  C.  27-139;  81-254. 

N.  Y.  Ann.  Cas.  2-121. 
545. 

N.  Y.   181-123. 

Hun,  17-604;  18-846. 

App.  Div.  22-476;  28-512;  30- 
510;  49-366,  640;  62-376;  75- 
23;  76-330;  77-313;  98-323; 
95-125  ;  97-54  ;  1 08-290  ;  1 1«- 
794  ;  119-795  ;  124-621 ;  129- 
18,  694;  135-544;  136-162; 
153-902;   157-76;   159-676. 

MIsp.  20-262:  32-47,  163;  84-30. 
635:  37-367:  39-547.  548:  41- 
573  ;  43-417  ;  44-579 ;  61-400  ; 
53-460;  55-367;  69-74;  72- 
478. 

N.  Y.  Siipp.  47-1090:  48-30;  63- 
526;  66-857;  70-1094;  75-460; 
77-657;  78-414;  79-244,  245; 
85-146  ;  90-133  ;  95-718  ;  104- 
787;  109-221;  113-214;  114- 
l.jn;  116-141:  120-181,  543; 
125-1015 ;  130-787 ;  187- 
1102;    141-238;    144-876. 

Civ.  IToc.   7-02,  ;U4;  15-72. 

How.   68-220. 

N.  Y.  Super.  45-414. 

N.  Y.  Ann.  Cas.  8-386;  9-408;  lO- 
173. 
646. 

X.  Y.  81-14. 

Hun.  12-92;  26-442;  36-70;  69- 
129. 

App.  *DIv.  13-124:  36-579;  44- 
532;  62-260;  71-418,  421:  86- 
lt3;  88-183:  98-315;  112-15; 
ll«-13n  ;  118-s;'.2  ;  12O-061  ; 
122-250  ;  2S3  ;  12O-301  ;  127- 
557;   150-124;   159-510. 

Misc.  10-2S:  14-S2:  16-4S3:  20- 
282,  300;  45-202,  206;  49- 
321  ;  53-460  ;  61-438  ;  67-258. 

N.  Y.  F?npp.  70-1123:  75-002,  903; 
8,1-143;  84-669;  85-1113:  K<J- 
959  :  5W-6K0  :  98-53  ;  99-841 ; 


103-83: 


lO.n-75:       106-707. 


780;   110-403;  111-872:  112- 

518:     114-8f>0.  89S:     115-495; 

122-209,   604;  134-694;   144- 
546. 


St.  Rep'r.  69-379. 

Civ.  Proc.  19-56.  68,  821;  21-89. 

Abb.  N.  C.  10-474. 

N.  Y.  Ann.  Cas.  7-98. 
547. 

N.  Y.  129-209;  199-530;  SOO- 
20;  210-411. 

App.  Div.  180-391,  452,  569 
m^;  131-9,  203;  132-181,  600. 
783;  133-71;  184-821,  48S. 
561;  136-421,  435,  585;  137- 
591;  138-274.  514,  819;  139- 
26.  741;  140-135.  439:  141- 
800;  143-143,  926;  144-165, 
188,  880.  637,  550,  659 ;  148- 
885;  149-242,  273,  470 ;  162- 
553;  163-237.  798;  155-119; 
167-120,  285,  460-;  15H-617 ; 
159-237,   742.   799.   160-795. 

Misc.  00-564;  62-262,  491;  64- 
290;  66-309.  665;  66-613; 
67-228.  674,  583;  68-193, 
470;  70-.3.37;  73-402;  74-204, 
289,  661 ;  78-417,  679 ;  79-82, 
249;  82-486. 

N.  Y.  Supp.  Iiau659;  113-789, 
819,  983;  115-rw.  64;  117- 
937;  119-705;  120-338.  771, 
969.  971;  121-1110;  122-300; 
123-341,    491  ;    124-473,    604, 


281,    560,    823;     134-7,    694; 

137^-1084;     139-841:     140-47, 

257,  403;   142-195,  915;  144- 

51,  897;   145-789. 
549. 

N.  Y.  53-640;  67-1;  69-188;  74- 

491;    80-408;    101-1;    122-557; 

125-365;  159-50;  171-235. 
Hun,   11-88;  18-804;  22-63;  58- 

558 
App.  Div.  4-548;  26-516;  29-487; 

68-12;  85-HH.   579:  88-2;  90- 

206  ;  93-410  ;  96^88  ;  101-598  ; 

107-542;    111-543;    116-337; 

135-282;    140-530 :    157-295. 
Misc.     18-.S64:     22-524;    64-117: 

66-223;   67-169. 
N.   Y.   Supp.   50-300;  63-59:  65- 

382;    73-935;    74-194;    83-13". 

287;    84-372;  92-29.   220;  Wi~ 

191 ;    110-49 ;    1 16-680 ;    1 1 O- 

1028;       122-1023:       1.10-S39; 

142-500;    143-277;    145-397. 
Ht.  Uv\t'v.  28-4;  33-25;  88-588. 
Civ.   I'roc.   14-320.  35^  15-419. 
Abb.   N.   C.   18-230:  21-257;  28- 

How.   N.   S.   1-8. 
Daly.  9-516;   14-448. 
N.  Y.  Ann.  Cas.  6-65,  282. 
Sabd.  1. 
Hnn.   44-4. 
App.  Div.  16-479. 
Mljic.  18-99. 
N.  Y.  Supp.  44-954. 
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Snbd.  2. 

N.  T.  S8-148;  46-349:  Sl-594: 
53-300;  50-456:  08-273;  7U- 
486;  77-427,  589;  80-202;  84- 
230;  93-363:  90-100;  103-690; 
120-511:  182-507;  150-57: 
171-285. 

Hun,  10-587;  14-519;  20-22;  27- 
20:  28-339;  30-9;  83-114;  87- 
508;  44-3;  50-344;  57-594;  58- 
558;  60-149:  72-462. 

Api>.  DIv.  10-417;  31-291:  39- 
21;  92-277:  07-514;  08-14:90- 
90 ;  104-25  ;  107-541  ;  109- 
756;  115-769;  131-292;  150- 


254. 
Misc. 

678; 
N.    Y. 


19-130,  356:  23-723:  29- 
30-535;  30-487  ;  67-496. 
Supp.    4-3;    O-406:    9-222; 

15-679:     44-954;     62-988;    69- 

721;  73-935;  90-344;  93-285. 
St.    Rep'r.    17-974;    35-560;    30- 

709;  42-821;  44-168. 
Civ.  Proc.  8-267,  420;  9-225;  14- 

350:  15-16. 
Abb.  N.  C.  10-475;  18-262. 
N.   Y.  Super.  62-236. 
Snbd.  3. 
N.  Y.  70-492. 
Hun,  30-554. 
Snbd.  4. 
N.  Y.  65-93;  69-156;  07-599;  70- 

486. 
Hun,  20-54;  24-639;  20-147;  27- 

267;    29-478;    43-407;    83-373; 

80-29. 
App.    DIv.    1-155:    2-92;    20-515; 

83-249;     62-277;    87-223;    90- 

88:    105-286:    117-352:     130- 

617  ;  167-296  ;  159-481. 
Misc.    11-270:    19-300,    512:    20- 

404;    22-524;    29-678;     46-209, 

215,    349. 
N.    Y.    Siipp.   4-3; 


31-012:    :^.1-:W7 
61-965 


6-897:    0-197; 

:«l-!)78:     45- 

88-1079;    94- 

115-455  :  144- 
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700;  102-427 
652. 
St.    Itrp'r   8-508:   15-980:  23-02; 

30-S2S;  41-220;  45-203. 
Civ.  l»roc.  8-420;  10-170:  12-426; 

14-352:  15-138:  18-278. 
Abb.    N.    C.   20-222;   21-257;   22- 
450:  28-94;  25-395. 

Super.  49-274;  50-175,  370. 

12-.518. 

N.  S.  1-89:  2-521;  3-177. 

Ann.  Cas.  10-418. 


N.  Y. 
Duly, 
How. 
N.  Y. 
660. 
N.    Y 


93-363;    94-473;    103-690; 

132-518. 
Hun.  2J>-28S:  87-506. 
App.    niv.    31-293:    82-542:    90- 

206;  90-so:  iio-.i:i7:  127-40. 
MIso.  10-173:  22-524:  29-078:  38- 

331:    68-32:    03-378:    77-412. 
N.     v.     Supp.     77-!MMl;     10.S-S:^S; 

110-1114  ;    130-086. 

lOlS 


85-502;  123-519. 

21-431. 

Div.   88-2;   131-293. 

68-33. 

Supp.  84-489,  1009: 


108- 


17-66. 
14-354, 


438. 


Ap] 
Mh 


St.  Ufp'r.  8-289;  4-805;  6-162. 

IMv.    I'loo.    14-350.   354,   438. 

N.   Y.   SSupt»r.  52-554. 

N.  Y.  Auu.  Cas.  6-65. 
661. 

N.  Y. 

Hun. 

App. 

Misc. 

N.  Y. 
838. 

St.  Rep'r. 

Civ.  Proc. 
652. 

N.  Y.  86-502. 

Hun.  22-555;  78-247. 

N.   Y.  Supp.  28-863;  66-743. 

St.   Rep'r.  00-248. 

How.  01-365. 
653. 

N.    Y.    196-404. 
p.    Dlv.    70-436. 
sc.   23-725;   58-364. 

N.   Y.    Supp.    84-1009;    109-075. 

N.  Y.  Super.  62-236. 

N.  Y.  Ann.  Cas.  0-232. 

App.  Div.  149-584. 
656. 

Misc.   45-214. 

How.  39-432. 

Sweeny,  2-351. 
650. 

Hun.  15-446;  22-68. 

App.   Div.    140-530. 
667. 

N.   Y.  77-589. 

Hun,  14-389. 

App.  Div    85-579;  87-223;   111- 
543;   119-89;   140-530. 

Misc.  11-276:  19-669:  38-331. 

N.     Y.     Supp.     83-287;    97-942; 
108-1038;    130-889;    130-086. 

Civ.  Proc.  7-53. 

How.  54-305. 

WeelJ.    Dig.  0-185,  570. 
558. 

N.   Y.  74-491;  125-304; 

linn,  20-53. 

App.    Dlv.    2-02;    86-579; 

017. 
Misc.  00-223;  07-169. 
N.     Y.     Supp.     11C-1(»28; 

1023;   134-16;   130-68C. 
Civ.  Proc.  15-14;  19-121. 
Abb.  N.  C.  21-257;  22-455. 
VVeeli.   DIr.  10-502. 
559. 

App.    Dlv.    81-341. 

Huu,  10-40;  31-231;  33-114; 

471. 
Misc.  0-438. 

N.  Y.  Supp.  60-1047;  88-287 
St.   IN'p'r.  4-.-.09. 
Civ.    Vvor.   15-224:  23-239. 
Abb.   N.   C.  21 -.321, 
N.  Y.  Super.  59-107. 


132-519. 
122- 


NOTES. 


500. 

Civ.  Proc.  14-438. 
Ahb.    N.   C.  21-321. 

Him,  33-114. 
Civ.  Proc.  15-6. 

r»<{2. 

How.  54-519;  56-1. 
503. 

Misc.   41-554. 
504. 

N.  Y.  50-110. 
500. 

N.  Y.  188-55 

How.  oe-1. 

507. 

^.  Y.  125-364. 

App.  D!v.  2-338;  16-480;  67-515. 
Misc.  00-145. 

N.  Y.  Siipp.  73-977;  112-1009. 
St.  Rep'r.  2-645. 
C!v.  Proc.  15-6;  19-121. 
Daly,    7-103. 
\N'eek.  Dig.  10-456. 
608. 

Hun,  14-518;  22-557;  60-137. 
App.    Dlv.    2-338;    1O-4S0;    44- 

390;   121-882;   123-691. 
Mlsf.   30-.S3G:   3^^-121;   02-518. 
N.  Y.  Supp.  74-935;  77-101;  01- 

210;  108-65. 
Civ.  Proc.  14-438;  10-121. 

'n.  Y.  132-520. 

Hun,  22-13.  491;  44-475;  72-599; 

83-378;  88-409. 
▲pp.   Dlv.  31-293;  85-194;  88-2; 

01-548 
MiRC.     23-725;    20-516;    40-210; 

44-29. 
X.   Y.   Supp.  31-23;  32-969;  34- 

843:    52-986:    01-966;    81-682: 

83-135  ;       84-489 ;       80-722  ; 

184-12. 
St.    Kep*r.   3-532;  5-324:   27-260. 
Civ.   Proc.   14-350;  21-294. 
N.   Y.   Super.  54-1.   129. 
N.  Y.  Aan.  Cas.  4-316;  6-65. 
B73. 

App.   Dlv.  68-540. 
Abb.   N.  S.  13-14& 
574. 

Week.  Dig.  23-85. 
R75. 

N.    Y.   84-222;   01-562;   114-55a 
Hun,   43-210. 

App.  Div.  62-282;  158-1 G3. 
Misc.   58-33. 

N.   Y.   Supp.  70-1117;  108-S3S ; 

143-31. 
C\v.  Proc.  11-36. 
Snba.  1. 

nun.  21-433. 
Misc.  70-564. 
N.    Y.   Supp.   141-217. 


Sttbtfl.  2. 

N.    Y.    48-143;   80-202;    165-451. 

Hun,  85-378. 

App.   Div.  3-272. 
Snbd.  3. 

N.  Y.  118-187;  122-554. 

Hun.  44-476. 

App.   Dlv.  70-426.  427. 

St.  Rep'r.  5-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.   N.  C.  10-58. 

N.  Y.  Ann.  Cas.  7-211. 
576. 

How.  50-410. 
577. 

App.  Dlv.  158-162. 
578. 

App.  Dlv.   158-162. 

Misc..  14-115:  16-563. 

How.  61-396. 
570. 

App.  Dlv.  158-162. 

N.  Y.  30-472. 

Hun.  8-566. 
580. 

N.   Y.  03-57. 

App.  Dlv.  168-162. 

Misc.   10-563;  27-173. 
581. 

App.  Dlv.  158-162. 
582. 

X.  Y.  Supp.  108-838. 

Misc.  58-33. 
583. 

App,   Dlv.  158-161. 

N.  T.   Supp.   143-31. 

Al)b.  N.  CJ.  18-320. 
584. 

App.  Dlv.  76-117. 

Abb.   N.   C.   18-320. 

How.  58-264. 
585. 

App.  Dlv.  158-162. 

Misc.   58-.'^3. 

N.  Y.  Supp.  108-838  ;  143-31. 

Civ.  Proc.  0-11. 

Abb.  N.  C.  18-320. 
586. 

App.  Dlv.  76-455.  524;  76-115. 

Mtsc.  17-31. 
587. 

Hun,  10-1. 

App.  Dlv.  158-161. 

Misc.  14-115. 

How.   58-264. 

Week.  Dig.  14-446. 
580. 

St.  Rep'r.  5-399. 
501. 

Hun,  17-297. 

App.  Dlv.  8-273. 

Misc.  8-545;  22-694;  43-361;  46- 

N.  Y.  Supp.  01-324. 
N.  Y.  Super.  56-278. 
502. 

Hun,  43-201. 
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Misc.    22.691 ;    45-361 :    46-57 

7»-566. 
X.   Y.   Siipp.  91-324. 
C'lv.   Proc.   12-247. 
Abb.  N.  C.  18-238;  l»-60. 
Siibil.  1. 

Hun.  44-475. 

sun. 

How.  7-212. 
C!>5. 

N.   Y.  B9-310. 

App.  DIv.  158-103. 

Misc.  14-115. 

N.    Y.    Supp.    143-31. 

How.  58-264. 
506. 

Misc.  14-115. 
5»7. 

App.   Dlv.   158-103. 

Civ,  Proc.  16-353. 
StiImI.  2. 

Hiin,  17-232. 

Misc.  17-357. 
51>8. 

.\.  Y.  88-611. 

Misc.  60-520. 
59». 

Misc.   43-361. 

xN.  Y.  Supp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-206. 
600. 

Civ.  Proc.  7-209. 

How.  67-173. 

Daly,  11-301. 
601. 

N.  Y.  59-310. 

Hun,  17-303;  27-46. 

Misc.    70-566. 

N.    Y.   Supp.    106-939. 

Civ.  Pioc.  5-358;  7-209. 

How.  67-173. 

How.  N.  S.  1-507. 
SuImI.  2. 

N.   Y.  81-91, 
SulMl.  3. 

N.    Y.   55-301. 

Hun.    21-321. 

Misc.  22-694. 
602. 

X.   Y.  75-525. 

Hun,   10-165. 

App.  Dlv.  134-505;  153-10; 
160-371. 

X.  V.  Supp.  30-.?65:  117-340; 
119-576;    138-95;    145-388. 

St.   HepT.  61-722. 

Civ.    Proc.    14-377;    19-184;    21- 
52,  152. 
603. 

X.  Y.  90-.'',8:  99-308;  136-252; 
148-528;     184-462. 

Hun,   49-19:   78-1.-.9. 

App.  Div.  6-124:  26-144;  29-242; 
34-7.53:  4O-40fl:  44-581;  4S- 
623:  51-538:  62-517:  6CJ-520; 
82-642:  92-317;  95-10;  98- 
75;     106-139;     109-561;     111- 


78-568;    136-252;    184- 


SG-4G5: 


1O90 


675.  678;  llS-174;  114-6; 
115-551  ;  118-31  ;  119-816  - 
126-897;  127-599,  604;  128- 
222;  132-319;  138-286;  144- 
239;   160-.371. 

Misc.  8-300;  12-877:  16-619;  20- 
193:  26-65:  87-521;  39-39.  285- 
44-168,  411;  50-418:  5S-396  ; 
55-35;   67-221;  68-460. 

N.  Y.  Supp.  28-737:  44-1051;  49- 
964,  1088:  51-427;  54-597:  6<l- 
802;  62-750:  64-856;  71-84;  73- 
369  370:  75-1076:  78-763;  Hl- 
563  ;  86-1062  ;  90-593 ;  »4- 
156;  96-491;  97-927;  100-709 ' 
1O2-1074  :  104-921  ;  106-217* 
112-57,  612;  117-51;  122- 
1063  :  125-83  ;  18&-1079  : 
143-i;  145-699. 

Civ.  I'roc.   15-106. 
004. 

N.    Y. 
462. 

Hun,     17-314;     23-531; 
49-19. 

App.  Dlv.  40-406;     44-581;  51- 

300;    66-529;    82-642;     106- 

139;   109-.')52;  110-328;   126- 

897;    127-599.    604;   128-222; 

_  138-286  ;  144-240  ;  160-371. 

Misc.  4-324;  7-120;  12-377;  :i2- 
465 ;   55-35 ;   60-466. 

N.  Y.  Snpp.  48-778:  60-802;  73- 
371;  81-563;  91-1079;  »4- 
156;  94J-491;  100-709;  106- 
217;  112-57.  612;  118-1021: 
122-1063;    128-1079. 

St.    RepT.    37-564;    48-814;    48- 

Clv.  Proc.  16-106. 

How.  N.  S.  1-243. 
Snbd.  1. 

N.    Y.    178-24. 

Hun,  18-372:  22-352;  64-191. 

App.    Dlv.    24-71;    101-523. 

Misc.  26-174.   256;  68-400. 

N.  Y.  Supp.  66-114.  757;  64- 
914;   126-83. 

St.  Rep'r.  29-24;  46-156;  60- 
900. 

Civ.   Proc.  7-188;  89-280. 

N.   Y.   Super.  61-249. 

How.   N.  S.  1-497. 
Snbd.  2. 

X.   Y.   52-054:  87-14. 

App.  Div.  168-865. 

Ilun,  38-547;  64-191. 

Misc.   55-86. 

St.   Rep'r.  46-156.* 

Civ.  l»roc.  13-451. 
605. 

N.  Y.   129-461;  144-250. 

Hun.  46-607:   74-185.   194w 
App.  Div.  34-150;  166-371. 
Misc.  35-140;  4T-209. 
X.  Y.  Supp.  70-568. 
St.  Rep'r.  56-550. 


NOTBS. 


60«. 

N.   Y.  133-403, 

Hun,  33-391;  27-548. 

App.      Dlv.     ©8-555:      i:i«-2S6; 
158-544;    l««-a71. 

N.   Y.    Supp.   74-241  •    122-1063 ; 
143-9,   835;   145-38S. 

Civ.  Proc.  15-106. 
607. 

Hun,  49-19. 

App.  Div.  34-247  ;  40-406. 

N.  Y.  Bupp.  54-597. 

Civ.  Proc.  16-106. 
608. 

N    Y     136-252 

App.   Dlv.  84-247;  68-552;  134- 
505  ;  138-280 ;  144-240. 
609. 

Hun,  71-885.  

App.   Dlv.    48-412;   132-680. 

Misc.  28-619. 

N.  Y.  Supp.  68-184. 
610. 

App.     Dlv.     106-557;     144-242; 
158-945. 

Misc.  7-889;  58-11. 

N.     Y.     Supp.     88-47;     04-771; 
128-1079. 

Civ.  Proc.  14-71,  262. 
611. 

N.    Y.   196-468. 

Hun,  2-373. 

App.  Div.  106-139. 

Misc.  7-389;  16-G19. 

N.  Y.  Supp.  94-156 ;  97-142. 
613. 

N.   Y.  67-550;  150-537. 

Hun.  22-465. 

App.  Div.  20-355  ;  51-309 ;  128- 
222 

Misc.  16-619.  ^     ..„«.« 

N.  Y.  Supp.  64-914;  112-612. 

Abb.   N.   C.  22-320. 

Week,  Dig.  7-225. 
Snbd.  1. 

Hun.  26-302. 

St.  Rep*r.  20-64. 

Civ.  Proc.  11-812. 

Al)b.  N.  C.  22-326. 
Svbd.  2. 

How.  66-76. 
615. 

Mow.  45-486. 

Barb.  1-447. 

Paige.  1-574. 
616. 

Hun,  22-465. 
618. 

Week.  Dig.  22-448. 
619. 

Misc.  16-619. 
620.  _^^ 

N.    Y.    71-106;    148-524;    210- 

425 
ITiin.  30-112.  274: 
App.    Dlv.    9-2r)7 

140 :    1O0-.-52 : 

647;  135-373; 


Misc.  26-174. 

N.    V.    Supp.    69-183;    100-569; 

111-1080;   120-397. 
Civ.   Proc.   15-620;  19-413. 
691. 

App.  Dlv.  127-647. 
How.  64-496. 
623. 

N.    Y.    50-282;    71-106;    72-300. 

73-375:    76-194,    600;    10«J-4«8. 
Hun.  70-11. 
App.  Div.  65-249:  128.'462;  i:«5- 

.374;    1.37-281. 
Misc.   8-244:    11-183;   60-351. 
N.    Y.    Supp.     72-578;    112-273. 

834;   120-397. 

624. 

N.'  Y.  50-282. 

Misc.  11-183. 
626. 

App.    Dlv.    6S-249;    185-874. 

Misc.    11-183. 

N.  Y.   Supp.  72-578;  120-397. 

Hun,  47-289. 
626. 

Hnn,  38-281. 

App.  Div.  30-253;  66-527;  99- 
34. 

Misc.  49-603. 

N.   Y.   Supp.  51-613;  78-369. 

Civ.  Proc.  19-91. 

How.   61-103. 

627. 

Hun,  23-150;  34-549. 

App.  Div.  12-433;  116-227; 
121-882. 

Misc.  49-603. 

N.  Y.  Supp.  101-546. 

Week.   Dig.  8-402. 
628. 

App.  Dlv.  44-396. 

Misc.   49-603. 

St.  Kep'r.  6-163. 

Civ.  Proc.  7-183. 
629. 

Kan,  31-339;  82-201. 

App.   Div.   3:J-r»20. 

Misc.   12-231;  49-603. 

N.   Y.   Supp.   60-386. 

Abb.  N.  C.  15-52. 

How.   65-326. 

630. 

Hun,  17-120;  46-149. 
Misc.  49-603. 
How.  58-250. 

635. 

N.  Y.  89-467:  101-5:  ias-277: 
115-4(54:   142-*J28:    150-77. 

Hun.  21-505:  27-23.-),  2C.0:  4  1- 
72:  5.1-SO;  7:5-247:  79-14:.. 

App.  IMv.  1-404:  i;U'J2r»:   11-407. 


62-503:  70-n. 

.33-520;  so- 
il.-^-Ki:  127- 
137-897. 

1021 


;JT-02:    •4l-:i1.'>: 
60-70:     6T-.-JS: 
■_«iO:   ll.-i-:5SL»: 
S'is  :   i:<7-s.-.s: 
445:   154-304. 


K5-2; 


52-.'.::'.»: 


70-1 1." 
11!M50<> 
1  lU-TTS 


NOTES. 


MIso.  16-37;  16-lfifi;  2«-152:  2S- 

33\:    32-14.    2m:    33-721:    35- 

olO  ;  52-290  ;  56-122  ;  «8-526. 

N  Y.  Stipp.  4-819;  00-721:  «5- 
38<;,  974:  ««-119;  «J)-(580:  lOO- 
818;  102-955;  104-290;  10«- 
1107:  111-69;  122-964;  127- 
297.  609  ;  12»-9ri7  ;  13S-901 ; 
141-294,  296;  143-741. 

8t.  Uopr.  1-729;  2S-4. 

Civ.  l»roc.  14-328.  401;  15-311; 
21-,143.   147;  25-308. 

How.   «G-221. 

N.  Y.  Ann.  Cas.  2-356. 

suba.  1. 

N.  Y.  108-276. 
•    Hun.  10-2J)9;  28-23;  32-256;  86- 

296;  30-326. 
App.  Div.  40-622. 
Misc.   10-348. 
Civ.    Proc.    4-354;    6-81;    9-252; 

12-326. 
Abb.  N,  C.  20-29;  30-182. 
Suhd.  2. 

N.   Y.   147-160. 

Hud,     35-477;     65-387;    60-159; 

68-178. 
St.  Uep'r.  51-891. 
Civ.   Proc.  18-65. 
How.  N.  S.  8-17a 
Sabd.  3. 
Hun,     25-396;     39-325;     47-238; 

55-387. 
Misc.   14-422. 
N.   Y.  Supp.  68-981. 
St.  Uop'r.  14-259;  46-895. 
Civ.   J»roc.  9-255. 
N.  Y.  Ann.  Cas.  2-377;  4-244,  248. 
630. 

N.   Y.   78-252;  12.S-001:   138-C54; 

1  42-215 :      147-I.jO  ;      148-202 ; 

150-79:    154-091. 
Hun.   20-2(5.   470;   2T-517:  28-22; 

3.S-205;     47-331;     51-438;     53- 

30:  00-311;  O2-r»0:  74-415;  70- 

5<5(5;   77-313:   79-140. 
App.    Div.    8-.'ilO;    9-r)Sr>:    10-523; 

17-22S:    39-500:    40-2;    00-7«;: 

03-182,     202:     07-548;     08-190; 

75-47;    77-201:    87-80:   8S-1.VJ; 

92-266 ;       95-94 ;       103-493 ; 

io.-»-4o;; :    115-:{S2  :    i  19-toi  ; 

1 24-:i24  ;    1 30-4 11:    1 37-s.-)8  ; 

141-199;    142-777:     14O-720 ; 

154-.H04  ;    15H-.-i01  ;    159-643. 
Mi  so.  12-108:  13-85:  10-019:  17- 

735:    1S-o:{0:    19-»:70:    24-(VS4: 

25-122.     007:     20-1.52:     29-100; 

3O-20M:    32-16.    •J79:    35-512: 

48-353 ;   51-421 ;   77-277 ;   79- 

437  ;  80-438. 
N.    Y.    Snpp.   9-S02:   32-2  IS.   S02: 

35-385:     47-91:     50-i;{2:     5:i- 

1084:    54-924:    50-202:    0;{-447: 

OO-llS:     09-080:      71-14-     7:S- 

1019:     77-959:     78-10lO.      1078; 

87-695,     8N-507;     89-4n4;     9;i- 


140;  94-l,-»7:  1OO-401,  783 
lOS-888  ;  1 14-896  ;  1 1 9-899 
122-904:  120-120;  127-297 
129-9.'>7;  131-487:  13O-260 
143-97,  741;  144-841. 
St.  Uop'r.  14-374;  60-829;  51- 
519. 

Civ.    Proc.    15-311;   21-121,    131, 

136.  321,   359. 
Abb.  N.  C.  31-202. 
How.  60-221. 

N.  Y.  Ann.  Cas.  2-162,  S59. 
Snbd.  1. 
N.    Y.    87-141:    101-8;    113-642: 

115-464:     119-102.     645;     129- 

663;    143-4524:    144-646. 
Hun.  20-310:  27-244:  30-37.  248; 

33-485;    85-397.    543:    38-210; 

41-61;   44-72:   51-207;   0O-43S; 

07-204;   81-504. 
App.  Div.  27-92;  35-361;  44-315; 

4<l-5;    5:«-2<M;    120-828;    136- 

144  ;  145-445. 
Misc.     11-295;     21-167:     24-514; 

2CS-384;  31-51:  34-385. 
N.  Y.  Supp.  17-184:  18-608:  22- 

872;    24-641;    30-528;    65-974; 

69-871. 
St.    Rep'p.    12-671:    19-880:    2a- 

201;   28-4:   42-214:  45-31;   49- 

703;  51-828. 
Civ.  Proc.  4-354;  7-149,  289.  412; 

21-103. 
Abb.   N.   C.   15-347.  481. 
How.  N.  S.  1-277;  2-54;  8-160. 
Snbd.  2. 

N.    Y.    68-370:    87-50;    104-297; 

119-0:]S;  147-200;   150-77. 
Hun.  25-39<j;  41-63;  54^-352;  53- 

015;    55-88.    338:    00-^45;    <W- 

002:     09-.^09;    75-337;    76-123; 

84-117;  8.S-:<73. 
App.    Div.    13-225;    39-506;    44- 

313:   70-110;   93-376;    115-3^1; 

13.-J-780. 

Misc.  13-85;  15-412;  17-242;  42- 

10;  52-299. 

N.   Y.  Supp.   11-430:  13-420;  1»- 

885;    20-7G6;    57-458:    04-64y; 

70-940. 
St.    Rep'r.    35-546;    87-302;    30- 

4a3;   48-925:   53-351. 
Civ.   Proc.  4-320;  11-41;  17-231; 

18-05;  21-146. 
Abb.  N.  C.  15-.356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Cas.  2-284. 
037. 

X.  Y.  91-668. 
0H8, 

N.  Y.  7:i-l:  70-599;  80-547;  H^- 

014:    91-608:    93-0?:     108-13r»; 

141-139:   147-020;  173-388. 
Hiin.  -I-:{15:  20-263:  27-242;  ai- 

271;  4  4-70. 
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NOTES. 


App.  Dlv.  a-03,  478;  :n-2r,8:  47- 

L>;r»:      Sa-SS;      75-47:      NO-.'^.4(J; 

lo:u-ll»4  :    UHi''2i\\  :    112-147; 

144-874,   380;    14H-300. 
Misc.    i;i-sr,:   I5-411:  24-:)14;  2K. 

;J20;      :i»-578;      37-425;     61- 

421  ;   CI7-554. 
N.    V.   Siii)p.  r»;{-4as:  fSO-SOO;  02- 

(t4(>:    <i.''>-7r>4;    75-7H0:    77-950: 

«0-772  :        »4-r>7  ;        122-947  ; 

124-s;J7;    121J-577. 
Civ.  Proc.  21-203. 
N.  Y.   Ann.  Cas.  2-415,  418. 
639. 

Hun,  53-587;  6G-24. 
Misc.  40-606. 
640. 

Hun,     l«-624;     17-497;     18-190; 

26-10:   37-(J,14. 
App.  Dlv.  28-2fl7:  42-14r>:  «0-52. 
MIhc.   11-238:  35-511;  37-832. 
N.  Y.  Snpp.  4-907;  Bl-68;  76-972; 

80-180. 
N.  Y.  Supor.  48-219. 
041. 
N.  Y.  143-^52;  188-5.">. 
Hnn.  46-216:  62-r.a3:  75-337:  76- 

123.    oGTy.    7J>-141;    88-373:    IH)- 

41. 
App.    Dlv.    30-10:    46-2:    50-12S; 

<»8-190  :  03-376  :  103-403. 
Misc.    11-23S:     12-r.24.    (55.-5;    15- 

411  ;  18-429  ;  46-584. 
N.   Y.  .<5upp.  2«-7."7:  3r»-510:  61- 

295;    68-1089:    74-119;    80-434; 

02-7JW:  03-140. 
N.  Y.  Ann.  Cas.  2-Cl,  365. 
642> 

X."  Y.  36-358. 
G44. 

N.   Y.  74-145;  130-482;  148-177. 
Hun,   56-277;   70-148:   80-595. 
App.    Dir.    16-353;    10-234;    23- 

506  :  47-419  ;  108-494. 
Misc.     17-65;    28-331;    33-576; 

67-554. 
N.     Y.     Supp.    62-337;     68-870; 

122-947. 
Civ.   Proc.   15-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Cas.  2-350;  T-225. 
645. 

N.   Y.  130-482. 

Hun,  56-277, 

App.    Dir.    10-234;    82-576;    52- 

194 
N.  Y.*  Supp.  65-8. 
<M7. 

N.  Y.  08-592. 
App.  Dlv.  10-284. 
Misc.   26-355. 
Abb.  N.  C.  13-178. 
648. 

N.    Y.    06-180;    166-128;    120- 

210. 
App.    DIr.    16-3.'»3,    854;    10-234: 

70-609;  105-306. 


Misc.   18-501 ;  60-545. 

N.     Y.     Supp.     44-1028;    80-428, 

112-012;    113-809. 
N.  Y.  Super.  50-147. 
N.  Y.  Ann.  Cas.  4-837;  0-469. 
640 

N.'    Y.    116-256;    116-497;    164- 

688. 
Hun,  10-267. 
App.    DiT.    18-394:   77-424:    87- 

36;  1O6-508. 
Misc.  13-490;  30-185,  663;  60- 

N.  Y.  Snpp.  16-180;  30-147;  32- 

974;     TO-327;     80-428;     83- 

1041 ;  94-937  :   112-912. 
Abb.  N.  C.  21-245. 
How.  N.  8.  2-862. 
N.   Y.  Ann.   Cas.  4-800,  835,  845. 

348;  6-112.  179. 
Snb«1. 1. 

N.  Y.  166-196. 

Hun.  31-76;  30-86;  68-590;  60- 

159;  70-148. 
App.  Dlv.  68-189. 
Misc.  24-512. 
N.  Y.  Supp.  63-981. 
St.   Rop'r.  38-580. 
Civ.  Proc.  4-193. 
Abb.  N.  C.  13-174. 
Snbd.  2. 

N.    Y.    46-879;    78-131;    80-343; 

06-180;  110-83:  116-251;  117- 

306;    156-637;    165-195. 
Hun,  25-577;  28-113:  20-241;  30- 

36;  44-62,  376:  46-217:  55-308. 
App.    Dlv.    10-228:    23-502:    31- 

240;   47-18;   70-605:   01-111; 

110-04;    110-656;    127-684. 
Misc.   18-690;   1O-601;  40-605. 
N.    Y.    Supp.    44-369,    1028;    44J- 

71.  397;  tfl-1034;  86-346;  00- 

1109. 
St.  RepT.  32-267. 
Civ.  Proc.  6-167:  12-288. 
Abb.  N.  C.  10-277. 
Snbd.  8. 

N.   Y.  6O-80;  56-52;  61-583;  60- 

546:  83-231:  84-1;  02-256;  03- 

592;     116-256;    116-492;     130- 

149;     143-634;     154-688;    165- 

193. 
Hun,  20-365;  32-189;  30-36;  44- 

62;  55-368;  62-124. 
App.    Dlv.    16-353;    10-229;    83- 

337;    44-08,     318;     47-18:     75- 

440;  7O-607;  01-113;  110-94; 

110-656;    120-309. 
Misc.    12-525:   14-387. 
N.     Y.    Supp.    33-l»)97:    85-1050; 

46-71  :    62-753  ;   60-72S,    763  ; 

61-1034. 
St.  Uop'r.  16-«(K};  27-83;  41-447. 
Civ.   Proc.  5-iri():   1  ;&-192. 
Abb.   N.   C.  27-365 
N.  Y.  Ann.  Cas.  5-165. 


30 
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N.   y.  Supp.  33-546;  50-632;  03- 


Snbd,  4. 

N.   Y.   148-262. 
Hun,   91-507. 
App.   Div.  52-360. 
Abb.  N.  C.  23-12. 
650. 

N.  Y.  ae-iso. 

Him.  25-44. 

App.  Dlv.  27-268:  40-188:  47-19, 

235;  40-143:  05-221:  81-181. 
Misc.   14-387;  44-410. 
Supp.  i 

94;  72-729;  80-1030. 
1*51. 
Him.  25-577. 
App.    Div.    27-268;    40-139;    47- 

235;  65-221:  81-181. 
N.   Y.   Supp.  50-632:  57-614;  72- 

729;  80-1080. 
How.   65-518. 

Week.    Dig.    13-264,   455;   17-402, 
652. 

N.   Y,  70*424. 
654. 

.Misc.   48-31. 
How.  30-30;  38-367. 
655. 

N.  Y.  50-RO;  89-33:  96-187;  116- 

497;    134-530;   104-406. 
Huh.     20-242:     31-257;     32-139; 

30-38:   88-170. 
App.      Dir.      48-521;      112-484; 

120-310. 
Misc.  12-522:  17-65:  18-592:  32- 

90  ;  45-645  ;  46-349. 
N.  Y.  ISupp.  60-197:  83-1041;  01- 

69;    00-1127:    1O5-120 ;    111- 

886. 
St.  Rep'r.  47-645. 
Civ.    Proc.  6-169:  9-171:   15-223. 
Abb.   N.   C.  19-276;  81-48. 
Daly.  12-5. 

X.  Y.  Ann.  Cas.  4-346. 
S II  1x1.  2. 

X.  Y.   148-259. 

Hun,  62-123:  91-507. 

App.    Dlv.    33-230:    43-470;    52- 

369;     87-37;     114-441;     127- 

681. 
N.   Y.  Supp.  35-532;  58-496;  65- 

123. 
St.   Rpp'r.  41-446;  53-369. 
Abb.   N.  C.  23-14;  27-364. 
656. 

Him,  25-367. 
App.   Dlv.   75-83. 
N.  Y.  Supp.  77-1018. 
Civ.   Proc.  10-848. 
657. 

Hun.  81-256. 

App.  Div.  81-586:  122-737:  127- 

085. 
Ml3o.   27-683;   30-603. 
X.     Y.     Supp.     80-.'',«>rt:     81-.367; 

107-777;   111-88(1. 


NOTES. 

658. 


App.      Div.     44-250;      122-737; 

127-685. 
Misc.  18-37;  27-683;  39-663. 
N.     Y.     Snpp.    30-145;     60-756; 

107-777:   111-886. 
St.   Rep'r.  61-836. 
660. 

N.  Y.   Supp.  80-319. 
668. 

App.  Dlv.  40-141. 
N.    Y.    Supp.    91-486. 
674. 

App.  Div.  12-323. 
677. 

N.    Y.   89-343;    110-83;   116-492; 

148-1>0'J  :    194-406. 
Him.  34-01:  88-170. 
App.  Div.  48-510;  53-87:  85-:i21; 

87-37;   OI-llO;    103-491;   112- 

484  ;    127-681  ;   139-687. 
Misc.    28-677:   32-90. 
.    N.  Y.  Supp.  30-557;  35-533;  62- 

861;     65-753;     83-1041;     93- 

140;    111-886;    124-48. 
678. 

X.  Y.  110-83. 
Hun,  34-91;  88-170. 
App.    Dlv.    139-637. 
N.   Y.    Sopp.  35-553;   184-48. 
670. 

N.   Y.   110-88. 
Hun,  34-91. 
681. 

App.    Div.   164-804. 
N.  Y.   Supp.  138-961. 
682. 

X.     Y.     82-88;     85-500;    89-440: 

10O-243. 
Huu,  30-19:  44-296;  57-144;  7T- 

316:  79-138. 
Aiip.  Dlv.  12-442;  18-237;  27-93: 

62-560;    5;t-h8:    68-190:    75-47; 

82-476;   128-.'',04;   143-444. 
Mlpf.      14-,->46:     25-417;     27-520; 

29-107,    513;    35-246.   834;    42- 

21. 
N.  Y.  Supp.  50-133:  54-937:  61- 

939:    CM5-753:    71-181,    776,    971; 

77-960  :       85-543  ;       112-794  ; 

129-957:    141-948. 
Civ.   Proc.   14-232;  21-121. 
X.  Y.  Ann.  Cas.  2-866;  4-66. 
683. 
N.  Y.  T3-218:  75-179,  434. 
Huu.  14-402:  17-49:  27-244;  34- 

579:  42-93. 
App.   Div.   4-21;  44-395;  80-539; 

82-476;   121-882;  146-444. 
Misc.  14-.-)46:  1^-41!;  20-96;  25- 

417:    42-20:    57-.343 ;    ««0-->47. 
N.   Y.  Supp.   18-191:  36-893:  45- 

8s  :    54-037  :    60-1108  ; 

1030:  129-957. 
Civ.  Proc.  15-176. 
X.   Y.    Ann.   Cas.  2-210.  366. 


1024 


NOTES* 


684. 
N.'y.   Sopp.   98-83. 

App.   Dlv.  28-349;   82-476;   114- 

f23:   11»-81.S. 
N.  Y.  Supp.  54-570;  O»-780. 
Abb.  N.  C.  »-9. 
N.  Y.  Ann.  Cas.  4-6G,  n. 

688. 

Hun,  16-624-  lS-190;  30-59, 
App.    Dlv.   2^347,    351;   82-476; 

114-123 :  119-818 ;  126-4U. 
Misc.   16-l.»i2:   lT-213. 
N.  Y.  Supp.  ^-37;  »»-789 ;  111- 

102. 
N.  Y.  Ann.  Cas.  4-66,  n. 
680. 

App.  Dlv.  28-351. 

Barb.  64-464. 

N.  Y.  Ann.  Cas.  4-66,  n. 

N.'  Y.  Ann.  Cas.  4-66,  n. 
691. 

Abb.  (N.  S.)  16-205. 
693. 

N.  Y,  73-264. 

Law  Bull.  1-51, 
696. 

App.  Div.  28-351. 
697. 

N.    Y.    124-013;    148-177. 

Hun,  79-148. 

App.  Div.  1-590:  146-214. 

N.    Y.    Supp.   29-757. 

N.  Y.  Ann.  Cas.  2-330. 
70». 

App.   Div.  76-75.      , 

Week.  Dig.  23-184. 
T04. 

App.  Dlv.  76-75. 
706. 

Ilun,  79-139. 
707. 

N.   y.   134-530. 

Huu.  70-349. 

App.   Div.   114-441;  120-808. 

Misc.   67-556. 
708. 

N.   Y.  148-185. 

Hun,  82-356. 

App.   Div.    114-441. 

N.   y.   Supp.  99-1127. 

How.  62-90. 

Week.    Dig.    14-214;  18-418. 
HnhA.  1. 

N.   Y.   110-118. 

Civ.  Proc.  13-148. 

Abb.  N,  C.  20^189. 
Snb«1.  2. 

N.  Y.  180-487. 

Hun,  31-70:  42-124. 

App.   Dlv.  12-323. 
Sfibd.  3. 

N.  Y.  94-508. 

Hud,  89-38. 


Snbd.  4. 

Hun,  44-63. 

App.   Div.  87-37;  149-684. 
709. 

N.  Y.  92-651;  106-822. 

Huu,  86-407. 

App.  Dlv.  2-553;  31-258;  76*478; 

SO-380  ;       82-470 ;       108-313  ; 

J 14-122;   119-819;   133-942. 
Misc.  7-397;  10-162;  27-508;  43- 

329;  44-420;  45-64(5. 
N.    Y.    Supp.   78-283;  81-82;  87* 

131  ;  99-780  ;    104-935. 
Civ.   Proc.   8-35. 
N.  Y.  Ann.  Cas.  1-404. 
711. 

N.  Y.  66-139. 

Misc.  24-512. 

N.  Y.  Ann.  Cas.  6-179. 

*  Hun,  63-337.  348. 

Misc.  27-508. 
718. 
N.    Y.    6S-183;    81-849;    99-398; 

108-173. 
Ilnn.   27-377;   29-94;   88-390. 
App.    DIr.    41-207;    66-577;    68- 
17;    66-575;    72-474;    74-145; 
121-816  ;     126-548  ;     132-850  ; 
160-888;  166-038. 
Misc.  39-718. 

N.  Y.  Supp.  6-880:  32-882;  34- 
820:  36-287:  73-330:  t6-576; 
77-574 :  1 06-630 ;  1 1 7-fi.H3 : 
120-461 ;  126-649  ;  136-419  ; 
139-643. 
St.  Kepr.  19-907, 
Sul»d.  1. 

N.  Y.  94-342;  119-408. 

Hun.  23-411;  29-033:  68-512;  86- 

456. 
App.   Dlv.   :«8-12C;  72-474;  104- 

81. 
Misc.  63-17. 

N.   Y.   Supp.  66-547;  102-925. 
St.  R«»p'r.  62-593. 
(Mv.   Proc.   4-127;   16-209. 
Daly,  11-118* 
Snbd.  2. 

N.  Y.  119-412. 

Hun,   61-555;  68-512;  91-226. 
Snbd.  3. 
N.   Y.   119-408. 
Hun.  9-79:  91-164. 
St.  Kep'r.  22-23. 
714. 

N.  Y.  57-161:  77-272. 
Hun,  73-244. 

Dlv.  11-04;  35-587;  66-576; 
2-575;       73-.'^.52;        120-321; 

124-543;    150-833. 
Misc.  17-410;  37.517  :  6.3-17. 
N.  Y.  Sui.p.  65-146;  73-.T2S;  76- 

973;    76-559.    818;    109-968; 

136-419. 
Lans.    1-308. 


{ 
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716. 

N.  Y.  76-596. 

Hun,  16-585. 

App.   Div.  61-C;  86-532;  02-170, 

178 '    140-422 
N.    y/  Supp.    H3-780;    86-1043; 

126-353. 
N.  Y.  Super.  46-197. 
716. 
App.   DIv.   168-168. 
Mi80.  41-203. 
717. 

N.  Y.  Add.  CaB.  4-884. 
71 D. 
CiV.  Proc.  6-263. 
Abb.  N.  C.  8-237. 
Week.  Dig.   16-112. 
721. 

N.    Y.    88-291:    135-534:    141-83; 

167-425;  200-207;  207-360. 
Hun,  20-119;  22-138;  24-459:  27- 

388;   68-348;   73-608;   86-451. 
App.   Div.   24-414;   55-4ir2;   llO- 
453;  111-583;  112-891;  143- 
768;    148-416. 
Mine.    10-15S;    16-503:    24-1186; 

68-341;    63-47;    84-98. 
N.  Y.  Supp.  63-709;  06-985;  08- 
496;  100-734  ;   lo;i-294  ;  111- 
1002  ;  128-847  ;  l:*2-900  ;  145- 
400. 
St.    Kep'r.    30-230;    36-724;    44- 

393;  51-44. 
Oir.  Proc.  9-50. 
How.  N.  S.  2-248. 
Dem.  6-140. 
N.  Y.  Ann.  Cag.  6-881. 
Snbd.  3. 

Ml8C.    68-596. 
Sabd.  6. 

App.  Dlv.   128-233. 
Snbd.  7. 

N.   Y.   120-440. 
Dem.  6-51. 
Snbd.  8. 

r\y.    Proc.   11-188;   16-350. 
Snbd.  11. 
IIiiD.  21-511:  26-158. 
App.  DIv.  10-289. 
MIs(\   17-733. 
St.  Kep'r.  37-350. 
Snbd.  12. 
N    Y    77-512 

Hun.'     15-43i;     21-511;    24-636; 
26-430. 

Div.      10-289:      1,10-409; 
[43-769;    14A-416. 
St.    Hep'r.    3.1-927;   40-585. 
Civ.   I'roc.  8-75. 
Abb.   N.  C.  16-142. 
722. 

n'  Y.    120-4:14;    1.15-,%22;    141- 

76;  200-207:  2O7-3G0. 
Hun,  63-348;  86-451. 
App.   Div.   66-422;   84-307:    HO- 


*Ti 


453;   111-.''»S4. 

Misc.  68-596  ;  84-98. 


o"-^tM,  o-io; 
512;    62-54, 
68-190.    377; 
70-52ii;    71- 
73-158,    244; 
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N.     Y.     Supp.    33-929;    82-831; 
96-946;  98-496;   146-400. 

N.  Y.  Ann.  Cas.  6-381. 
723. 

N.  Y.  83-92;  88-500;  89-22; 
107-045;  110-616;  120-434; 
121-546;  122-461;  136-222. 
137-471;  141-76;  144-216;  14tt- 
2m:  155-75;  160-190;  166-280; 
167-421;  169-115;  183-438; 
1 87-262  ;  189-40J  :  l!M)-388  ; 
191-207  ;  197-322  ;  200-207  ; 
203-253;   207-360. 

Hun.  27-18;  31-424;  36-233;  38- 
528;  40-216,  422,  623;  46-601; 
64-613;  62-304,  306;  63-348, 
402;  64-432;  66-60,  550;  66- 
197,  198:  74-376;  76-372;  77- 
508;  80-414;  81-146,  ISST;  82- 
364,  576;  84-44,  129;  86-35.  590; 
86-359.  451;  88-180;  90-42; 
92-42U,    450,    503. 

App.  Div.  1-18;  2-011;  8-589;  lO- 
326.   394;    18-323;   20-624;   21- 
433;    30-503;    31-306;    32-251; 
88-582:     39-509;    40-300;    41- 
555;    44-307;     48-110;    49-031; 
51-384;    63-99.    319,    418,    502; 
54-52,  98:  66-422;  68-2W,  345; 
<JO-180,    191.    416. 
437:   64-327,    550; 
69-296,    322,    444; 
.      432.   595;   72-529: 

71-74.  368.  5.35;  76-75,  342.  367 
7S-4S8;  79-42,  50:  81-138.  603; 
82-98.  241,  562;  88-129,  183. 
215;  84-408.  .5.".9;  85-S5:  88- 
416;  91-405;  93-.570:  94-417; 
9.%-84,  2&4.  024:  97-76.  !:«; 
100-228.  440;  108-98;  lOO- 
332.  613;  110-453;  111-583; 
112-15,  71;  113-91,  96,  757, 
758;  114-324;  116-483;  117- 
250;  118-83,  811;  119-849; 
122-3S6  ;  12:i-088  ;  124-1 15, 
117,  523;  127-71;  128-233; 
i;iO-180;  l:i;i-810.  867;  136- 
705:  i;i6-407.  501 
i;^8-472:  139-207, 
374;  14i-78,  261, 
858:  150-401 
411  ;  15.'5-;J2. 
157-079. 

Ml  so.  7-.-»17,  632;  8-260:  9-356: 
10-3.  665;  11-110,  176,  254, 
393;  12-352;  13-91,  95;  14-546; 

.  10-321;  18-581,  062:  19-498: 
22-249:  23-174:  24-525;  2«- 
450;  28-242:  30-264;  31*453. 
693;  .13-(M7.  085;  36-235;  ao- 
405;  41-.3:;7;  45-407;  48-175: 
49-325  :  5.%-31  ;  66-352  :  KT- 
1.38:  61-383;  62-6.32;  63-47; 
67-233.  240;  €18-596;  70-22 : 
79-:U50;   8;j-.375:   84-97. 

N.   Y.   Stipp.  28-547:  30-541:    33- 
929:  .14-81;   ,36-8,  987:   41-212 
47-553;    48-649;    60-1025;     •***-" 


.  1.17-4O0, 
591  ;  141- 
337;  14»- 
161-926  •  1S3- 
460 ;    166-289  ; 


NOTES. 


464.  613;  53-256:  5«-78,  699: 
67-297,  592:  5H-697,  1073;  OO- 
648;  «a-660:  «3-3l'7;  «4-48;J, 
«5-67C,  920,  1093;  CM;-257;  07- 
898;  08-955,  1058.  1095.  1110; 
C»-962,  1002.  1108:  70-(i5,  871; 
71-104;  734-162,  303;  73-1005; 
74-119,  189,  669.  671,  1021;  75- 
262,  856;  76-661,  808;  77-251. 
541;  7»-631,  698,  718,  751;  81- 
351.  394.  580.  859:  82-569.  667; 
84-503.  749;  8C5-497;  88-217, 
289,  4a'?:  8»-356.  587:  »1-78S, 
839;  95-255,  426,  879;  96- 
244.  946;  98-53.  496,  891;  99- 
849:  101-:iO;  986;  1O2-R.30. 
484,  1066;  1O3-204.  667;  104- 
782,  898;  106-839 ;  1O7-540 ; 
lOS-157,  921:  114-398:  115- 
1089:  116-568.  583;  118-15. 
8S:  119-749:  120-3X6;  131-71. 
718;  122-869;  124-189,  609; 
126-211.  65.3.  967;  127-1062; 
133-447;  134-709,  893,  1098; 
140-223.  429 :  141-8.  251  ; 
144-167.  221  ;  145-40O,  938. 

St.    Repr.    37-309. 

Civ.  Proc.  14-126,  130,  283:  15- 
56,  62.  220.  320.  347;  19-41,  43, 
46.  288,  296. 

N.  y.  Super.  67-297:  69-381. 

N.  Y.  Ann.  Cas.  1-32.  40,  .50,  68; 
2-53;   5-381;    7-83;   8-104;    lO- 
150. 
724. 

N.  Y.  78-362,  487;  90-546;  112- 
325;  119-414;  120-434;  153- 
309;  198-286;  200-207  ;  203- 
253;  207-860. 

Hun,  27-18;  42-167:  61-367:  63- 
348:  66-404;  81-89;  89-424: 
91-172. 

App.  DIv.  14-227;  18-266,  323; 
21-433:  32-118:  33-r,07:  40- 
252;  48-232;  51-596;  76-366; 
T8-499:  79-561;  82-241:  83- 
183.  429;  88-336;  89-804; 
loa-583:  112-15.  441:  114- 
793:  118-:i44;  122-451:  125- 
212:  128-250:  132-21«>:  133- 
595;  138-759;  139-.591;  142- 
337;   143-484;   154-308. 

MIpc.  6..32:  13-2tl:  14-546:  22- 
146:  24-214:  30-68:  31-463;  33- 
478 :  45-10.  15.'{ :  51-591 ;  56- 
31 ;  63-17  ;  83-375. 

N.  Y.  Siipp.  18-.''.90:  41-212:  47- 
r^'ili:  48-645:  52-9.34:  62-793. 
852;  64-901;  78-460;  79-680; 
81-394:  82-422:  S.%-S63:  90- 
810:  91-952:  92-924;  96-946: 
98-3 76:  1 OO- 196;  1 Ol -72  : 
1  f ►rt-non  :  1 04-78*? :  1  o5>-  \m\: 
116-l.M.  r.si :  117-2:^2:  124- 
1S9:  126-067:  127-9^9;  141- 
929. 

Abh.  X.  C.  14-311:  29-404. 


N.   Y.   Super.  67-297;  59-121. 

How.  62-460. 

Week.    Dip.    14-360;   15-106;   16- 
41;  17-354;  21-7. 

N.  Y.   Ann.  Cas.  1-64;  6-381;  6- 
31,  309. 

Connoly,  1-314. 
725. 

N.  Y.  120-434  ;  2O7-360. 

Hun,   63-348. 

Civ.  Proc.  10-241,  346. 
726. 

N.  Y.  207-360. 

Misc.  26-649. 

N.    Y.    Supp.    97-1000. 
727. 

N.'  Y.  207-360. 

App.  Div.  13-95 ;  127-910 ;  138- 

Jlisc.   67-33. 

N      Y.     Supp.     107-1020;     122- 

1028. 
728 

N.'  Y.  165-75 ;  207-360. 
'    Hun,   86-29. 

App.   Div.  18-323;  25-462. 
Misc.  24-525;  25-446. 
N.   Y.   Supp.  56-712;  67-898. 
Civ.  Proc.  8-94. 
How.  60-205. 
729. 
N.  Y.  207-360. 
Hun,  62.30tj;  69-447. 
App.  Div.  83-183. 
Mi.sc.  26-596. 
N.   Y.  Supp.  56-767:  66-250:  82- 

499;    140-345,   410. 
Civ.  Proc.  19-346. 
730. 
N.  Y.  76-596;  2O7-360. 
Hun,  CJ9-447. 

App.   Div.  83-183:   128-11. 
Misc.  6-439;  11-444;  26-596. 
N.  Y.  Supp.  32-221:  56-767;  64- 

333;     65-250;     82-499;     112- 

431. 
St.  Rpp'r.  17-81. 
Civ.  Proc.  19-346. 
N.  Y.  Ann.  Cas.  2-29. 
731* 
N."   Y.    110-101:    119-561;    185- 

109:  210-272. 
Hun,  84-177. 
App.    Div.    28-4JH):   42-170;    102- 

65 ;     117-187  ;     135-79 ;     140- 

506. 
Misc.  9-46;   12-113:   18-688:  SI- 
SOS  :  62-268.     - 
N.    Y.    Supp.    29-291:   33-94;   58- 

1049;  6  1-5.    .55;    107-620;   119- 

821;    140-809. 
Civ.    Proc.    15-96. 
X.  Y.  Aun.  Cas.  5-1.^0. 

732. 
N.    Y.    100-248;    IIO-IOI;    119- 

.^61:   I8r»-100. 
Hun,  84-177. 
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App.  Dlv.  42-170;  102-65;  117- 
187;  135-79;  140-506;  153- 
758 

Misc.*  i;5-40;  28-108;  50-362; 
02-268.  ,  «    , 

N.     Y.     Supp.     58-1049 :     50-11  ; 

107-020;   110-821. 
Week.   Dig.  8-415. 
N.  Y.  Ann.  Cas.  5-150;  9-139. 
73«{« 
N.'  Y.   185-109. 
App.    Div.    42-170;   61-321;    102- 

65;     117-187;     135-79;     140- 

506. 
Misc.  9-40;  02-268. 
N.    Y.    Supp.    58-1049;    04-979: 

1O7-620;   110-821. 
N.  Y.  Ann.  Cas.  5-150. 
734. 

N.   Y.    IIO-IOI;    185-109. 

App.  Dlv.  28-41)0:  42-170;  117- 

187;    135-79;   14O-506. 
Misc.    50-;i61 
N.    Y.    «upp.    58-1049;    98-682; 

107-020;    119-621. 
N.  Y.  Ann.  Cas.  5-150;  9-189. 
735* 

N.   Y.   185-109. 

App.    Div.   183-430. 

N.  Y.  Ann.  Cas.  6-160. 
730. 

N.    Y.  102-335. 

N.   Y.   Supp.   102-79a 

Abb.  N.  C.  9-209. 
737. 

N.   Y.  108-385. 
738. 

x\.  Y.  115-163;  121-644;  128-171; 

150-1S7. 
Hun,     55-406;     00-548;     03-164; 

77-502. 
App.     Div.     3-28:     9-300;     lO-O.'). 

r.22:     19-582;    23-241;    25- HO; 

42-04;  72-485  ;  101-344  ;  117- 

602  ;    144-278. 
Miso.    7-527:    S-621:    15-124:    18- 

•  ;8S:     22-»;nO:    24-309;    28-448; 

30-86;  78-64. 
N.   V.   Siipp.  29-821:  30-815:  40- 

20S;    •4S-77n.    075:    49-000:    52- 

408;    5S-0.S2,   1132:   01-868:    70- 

513;  92-250;   128-1014;   138- 

664. 
Civ.     I'roc.    12-12G;    14-130;    21- 

127,   284,   320. 
A>)b.   N.   r.  20-321 
N.  Y.  Ann.  Cas.  5-148,  158. 

N.*  Y.    150-187;   200-292. 
740. 

N.  Y.  78-586. 

Hun,  47-4.S5. 

App.       Dlv.      82-350:      101-287, 

131-172. 
MIso.    0-206;    7-.'?04:    24-370. 
N.     Y.     Snpp.     29-821  :     91-658 ; 

115-253. 
Civ.  Proc.  15-126. 
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N.'y.   185-109. 
74411. 

App.  Div.   153-753;  156-782. 

Misc.   77-590. 

N.    Y.   Supp.   133-715;   137-234: 
138-795 ;    141-740. 
745, 

N.  y.  185-109. 

Hun,  83-416. 

App.  Div.  100-613. 

N.  Y.  Snpp.  31-959. 
740. 

N.   Y.    185-109. 

App.      Div.      37-123;      118-745: 
154-597. 
747. 

N.  Y.  Supp.  139-969. 

N.   y.    185-109;   200-144. 

App.  Div.  81-347  ;  106-613. 

N.'y.   185-109. 
749. 

App.  Div.  81-347. 
750. 

App.  Div.  37-123;  11O-530. 

N.   Y.  Supp.   55-1130. 
751. 

N.    Y.    2O0-144. 

Hun,  83-416. 

App.  Dlv.  81-340 ;  121-627  ;  HW- 

820. 
Misc.  83-496. 

N.  Y.  Supp.  31-959;  81-242;  lOO- 
734;  146-128. 
755. 

N.  Y.  111-850:  115-498:  1B«-I3e; 
171-488;    187-4. 

Hun,  05-565:  81-888:  82-306. 

App.  Div.  7-169;  19-807;  24-22S- 
33-4.->6;   30-81.    381:   41-4:    44- 
257:    02-257:    72-103;     7;U.Vi8: 
88-580 :      104-533 ;     141-465 
144-375;    150-325- 

Misc.  14-303;  27-611;  29-323: 
5O-408. 

N.  Y.  Snpp.  30-884;  55-401.  514; 
58-263;  60-.522:-  70-897:  T6- 
194  ;  100-527  ;  126-551  ;  136- 
684. 

N.   Y.   Super.  55-539. 
X.    Y.    Ann.    Can.     1-138;    26-211* 
4-376,  877;  9-68.  817. 
75©. 

N.  Y.  133-13:  140-420;  t5T-166: 
171-488:     176-97;     178-236: 

183-385. 

Hun,   03-414:   74-268:  «2-.^06. 

App.  Dlv.  18-203:  19-246:  S4- 
228:  27-182:  31-66:  34.243-  41- 
308:  57-113:  58-248.  270.  43S: 
02-257:  68-10:  77-342:  81-1«2- 
82-81.  102:  87-7:  88- W6-  07- 
1  k:?  :  1 1 2-637  :  l»2-70ft  ;  '  1 ST- 
264  ;  153-887  ;  156-325  ;  15»- 
58. 


NOTES. 


Misc.  4-114;  14-303:  17-328;  ao- 

ai9;    20-323;    80-171;     48-479; 

4»-ei5 ;  5U-450. 
N.  Y.  Supp.  31-337:  35-1057;  45- 

849;  50-(J7a;  64-426;  68-67;  «0. 

522;   68-808;    09-218,   295;    79^ 

74:    80-799:    81-r)87.    7ar»:    sr.- 

103  ;  93-700  ;  95-513  ;  9«-837  ; 

1O1-340;    107-274:    117-537; 

186-551 ;     130-684  ;    132-503  ; 

138-535;   144-408.  974;  145- 

628. 
St.   Hep'r.  60-171. 
N.  Y.  Super,  57-421;  69-478. 
N.  T.  Ann.  Cas.  1-188;  9-812. 
767» 
n!  Y.  82-509;  90-461;   111-350; 

115-498;  136-214. 
Hun,  27-18:  64-498;  77-91;  81- 

388 "  87-537. 
App.  blv.  11-48;  12-318;  17-227; 

19-306 ;    29-57.    333,    456;    36- 

881:    52-521:    tf7-485;    6H-248; 

60-553;  62-257;  68-11;  77-338; 

81-161 ;       82-1  )1 ;        98-294  ; 

104-533;     112-749;    123-412; 

141-465;    144-3T5;    156-325. 
MIrc.    14-115.    302,    428:    17-103: 

19-226;   26-545;   27-611;   57- 

372  *  72-158. 
N.   T.'supp.   l'8-!i53:  36-16,   432: 

45-541;     46-118;     51-852;     55- 

401:     67-471;     58-2C3:     62-303; 

66-884:    67-1 0(f7:    68-116,    S03, 

804;   68-1097;    70-897;    74-297; 

79-74;     80-799;    81-587;     90- 

420;     93-1074:    99-76:     107- 

1110  ;        100-662  :       126-551 ; 

129-577;  181-46;  141-505. 
St.   Rop-r.  71-24. 
Abu.  N.  C.  29-284,  465. 
N.  Y.  Super.  56-530;  68-120. 
N.  Y.  Ann.  Cas.  4-875;  9-53.  304, 

508,  n. 
T68. 

N.    Y.    77-480;    111-350;    180- 

313:   199-377. 
Hun.  28-188:  81-390:  61-423:  56- 

259;  60-62;  81-194;   173-837. 
App.  Div.  80-530;  40-25;  67-4.38; 

112-750:      132-.-I9:      125-148: 

182-67;    1S8-7S5;    166-32.^. 
MI«e.    14-302:    38-12:    50-408; 

68-6;   69-268;   76-48. 
N.  Y.   Supp.  57-502:   74-655;  99- 

76:    102-011;    107-.->H4  :    llO- 

873:  116-317;  128-583;  126- 

551;    184-92. 
Civ.  Proc.   14-435. 
N.   Y.   Super.  65-,539. 
N.  Y.  Ann.  Caa.  9-307,  n. 
T69. 

N.  Y.  111-350. 
FTun,  66-62. 


App.  DiT.  20-525  :  166-325. 
Misc.  14-302;  53-6. 


N.    Y.    Supp.    47-158 ;    102-911  ; 

126-551. 
N.  Y.  Ann.  Cas.  9-307,  n. 
760. 

App.     Div.     109-a23;     112-748; 

123-413;  149-245;  156-325. 
Misc.   l'i-303  ;   59-208. 
N,     Y.     Supp.     35-1057;     95-643; 

99-76;    107-1110;    126-551. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2-2U;  9-308. 
761. 

N.   Y.  58-562;  69-450;  63-414. 

Hun.  4-48,  674. 

App.  Dlv.  27-145;  29-57;  156- 

325 
Misc.  27-612. 
N.  Y.  Supp,  60-536;  61-852;  68- 

263;   126-551. 
768. 

N.     Y.    77-515;    103-274;     196- 

127. 
Hun,  21-509;  66-565. 
App.    Div.    32-118:    36-881;    en- 
SOS;    64-416;    134-322;    187- 

782;  156-325. 
Misc.    6-51;    16-198;   27-57;    38- 

121;  45-477. 
N.  Y.  Sunp.  55-401:  66-942:  72- 

232;    92-737;    119-41;    122- 

543;  126-551. 
How.  59-385. 

N.  Y.  Ann.  Cas.  8-384;  9-819. 
764. 

X.   Y.   114-579. 

Hun,  34-11:  62-261:  65-.'>&5. 

App.    Dlv.    6-482;    44-257;    113- 

745  ;    117-55  ;    134-543  ;    144- 

689;   156-325. 
MLsc.  16-198. 
N.     Y.    Supp.    60-761  :    99-203 ; 

107-1075;    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56.  n.;  9-319. 
766. 

N.   Y.   140-414. 

Hun,  73-201. 

App.    Dlv.    20-525:    36-.S82:    64- 

416:  104-533:   134-544;  137- 

782  ;   141-465  ;   156-.325. 
Misc.  39-276. 
N.  Y.  Supp.  47-158 :  72-282  :  93- 

1074  ;  119-610  ;  122-548  ;  141- 

605. 
Dem.  3-236. 
766. 

N.   Y.   140-420. 

Hun,    78-546. 

App.     Div.     112-808;     141-465; 

156-325. 
N.    Y.    Supp.   99-432. 
N.  Y.  Ann.  Cas.  9-309. 
767. 

N.   Y.  79-175;  163-119. 

Hun,   K3-514. 

App.    DlT.    2-413:    61-.^69:    lOl- 

407;     llS-8:      120-,'K)7;     134- 

61;    161-623. 
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Misc.    ,13-491  ;    54-6r>0  ;    «3-3y  ; 

72-156;  76-210. 
N.    V.    Supp.    i»-r.01,    r>()2;    1>3- 

141);     105-9;     118-707;     127- 

lOOO;    120-773. 
7iiH. 

N.   Y.  !)Cl-32;   135-76, 

Hun.   12-130;    18-125:   03-514. 

App.    Div.    2-413;    27-614;    50- 

37;    148-302;    1  «>-3.    53,    444. 
Misc.    73-402;    7«-427. 
N.    V.   Siii»p.   lS-501,  502:  50-770; 

«1>-179;  133-281;   158-168. 
Al»l).  N.  C.  20-178. 
7<i». 

lliin.    25-354,    376;    2S-294;    44- 

45. 
A  pp.     Div.    48-412:    50-3? )3;    «5- 

249;   01-272;    10«-3.S7;    1 10-921. 
Misc.    30-274  ;    38-121 ;    GO-354  ; 

70-;)6y. 
N.  V.  Supp.  54-722:  (JB-.^iri;  «0- 

843 ;   72-578 ;   77-101 ;   04- 

815;  128-1  ;i8. 
Civ.  l»roc.  «-90:  14-71. 
Abb.  X.  C.  18-204. 
How.  «7-300. 
770. 

N.  Y.  135-76. 

Hun,  21-431;  3«-542;  «3-514. 
App.  Div.  7«-144. 
Misc.   50-376. 
N.    Y.    Supp.    78-942. 
Abb.  N.  C.  20-178. 
How.   00-287. 
Daly,  0-44. 
771. 

Misc.  40-93;  03-370;   70-510. 
HdW.   10-458. 


772. 


N.   Y.   150-377.   537;  177-230. 

Hun.  31-20:  4S-4(5. 

App.     Div.     4.S-412:    e8-5.-,5;    8.1- 

16S;  10.3-119;   144-148;  157- 

76. 
Misc.      10-733:     15-413:     20-20(5, 

34-4iM>:    ••;v-745;    ,';o-3::i:    02- 

rt\y2'  <i3-.'i3. 
N.'yT' Supp.   45-782:  00-646:  74- 

241;  70-476:  0;US95;  110-825; 

1 28-846;    141-730. 
Civ.   1T(K'.   21 -H?. 
N.   Y.   Suprr.  52-63. 
Lnw   null.  5-KS. 
N.  Y.   Ann.   Cas.  8-15. 
775. 

X*  Y.    150-.'.37:    158-23. 
Hun.    27-21:   81-348. 
App.  Div.  140-324. 
Misc.    14-1S2;  23-.-»65. 
X.   Y.   Supp.  52-756. 
77G. 

X.   Y.  47-370:  75-599. 
Civ.    Proc.   0-17S. 
Woek.  Dig.  0-133. 
777. 

How.   57-481. 


770. 

N.  Y.  142-212. 

Huij.  26-518;  88-389;  56-375:  57- 
463. 

App.  Div.  17-227;  18-409;  21- 
467;  40-103;  67-125;  74-278; 
76-239;  76-74,  237,  434;  7O-120; 
81-147;  84-404.  620;  87-1(13: 
01-549;  03-151,  325;  lOl- 
132;  105-309,  496;  lOT-527: 
100-133;  112-77;  113-756; 
122-616;  123-274;  124-131; 
125-374;  128-761;  134-576; 
i:t8-53S.  714;  139-728;  143- 
613;    153-295. 

Misc.  16-514;  23-78:  25-90,  310: 
30-533.  628;  31-170.  471;  32- 
389:  33-120;  34-347;  43-20; 
-..>-57  ;  50-618  :  52-9  ;  56-649  ; 
.10- 1. -.5,  515:  «1-:U1:  64-W2: 
<US-164;  60-335;  81-416;  84- 
33 

X.  V.  Supp.  30-859;  45-782;  47- 
(549;  51-833;  54-5(56.  6^J(«;  62- 
713.  7S4:  63-967;  66-721:  «»- 
816;  77-610;  78-2,  637.  659,  778; 
79-708;  80-689;  82-679.  996; 
84-111,  ISO,  1011;  85-192:  86- 
1022;  87-402,  519.  891;  m»-824: 
91-876;  03-959;  94-177:  95- 
l()i;7;  08-62.  200:  t>9-3ni : 
107-497.  806.  949;  1 10-_MU, 
934:  ii:i-2su:  ii7-i(^m:  iin- 
131.  620;  121-1114;  122-215; 
12.1-762:  124-491;  12.'5-624; 
128-467  :  137-1071 ;  143-331. 
757;   145-397.  984. 


l*roc. 


19-168;   21-221. 
N.    C.  31-482. 
Super.  67-222. 
57-481. 
2-486, 
10-71. 
._.    Dig.   23-43. 
N.  Y.  Ann.  Cas.  6-886;  7-269,  278. 
780. 

i:i8-565. 

49-238;   74-192;  82-355. 
Div.    40-31K»;    86-288;    92- 
;   130-874;   148-420;    154- 


Clv 

Abb. 

N.   Y. 

How. 

Doni. 

I>al7. 


X.   Y. 

Hun, 

App. 

134; 

.586. 
Misc.  12-88:  20-207;  34-253:  37- 

129.  606;  39-580;  72-l.-ii>. 
X.    Y.    Supp.    ;{3-l76:    6t»-76;    63- 

216:     4m-215;     74-409:    70-159: 

NO-588;  83-307;  87-316;    ia»- 

614;  13JI-190. 
St.   Kt'p'r.  5<J-.V»5. 
Civ.    i'roc.    14-340. 
N.  Y.  Ann.  Cas.  1-118.  119;  S-46& 
781. 

X.    Y.    177-236. 

App.  Div.  88-275;  157-76. 

Mis<'.     1  I-1S2:    64-4.':i5. 

X.    Y.   Supp.  35-382:  85-71. 

Civ.  Proc.  14-1. 

Al)b.   X.  C.  11-233. 
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782. 

Mlac.    64-455. 

Civ.  Proc.  14-1. 
783 

App.  Div.  3-321  ;  lStO-666 ;  147- 
589:    164-308. 

Misc.    14-303;    Itt-ROS;   «4-455. 

N.  Y.  Supp.   106-474;  132-597. 

St.  Rep'r.   14-8. 

Civ.  Proc,  6-188. 

Abb.  N.  C.  14-511. 

N.  Y.  Ann.  Cns.  2-215. 

How.   62-460;  66-392. 
784. 

N.'  Y.  97-610;  200-208. 

Hun,  27-384;  80-257. 

App.  Div.  10-289 ;  14-232 ;  144- 
215 

Misc.*  6-514:    11-125;    12-403; 
58-176:   64-455. 

N.   Y.   Supp,  31-1008;   128-775; 
144-741. 

Civ.   Proc.  14-290. 

N.  Y.  Ann.  Cas.  7-125. 
785. 

Misc.  64-455. 
786. 

N.  Y.  86-278.  ^       ^^  ^^^ 

Misc.    26-342;    64-455;    77-565. 

N.  Y.  Supp.  141-114. 
787. 

Civ.   Proc.  10-165. 

Misc.   53-428;  64-4.55. 
788. 

App.  Div.  94-28  ;  110-898 ;  160- 

7H0 

App.    Div.   29-373;  48-601. 

N.  Y.  Supp.  28-59. 
790. 

App.  Div.  48-601. 

N.  Y.  Ann.  Cas.  4-253. 
791. 

N.  Y.  83-527;  136-645. 

Hnn,   12-371;  17-113;  25-491. 

App.    Div.    48-601;    60-161;    71- 
l&h;    74-306;    96-165;    98-102, 
111;  119-486  ;    125-397. 

Misc.  16-552;  38-12,  13,  44,  45; 
44-45,  316;  54-8rK  59-409;  63- 
379;  66-230:  77-148. 

N.   Y.  Supp.  66-962;  76-695,  698, 
901,  906;  81-392;  97-002;  10<>- 
770;   102-704:   104-496  ;   106- 
200;  107-538;  116-574;  122- 
998;  136-1075. 

N.  Y.  Ann.  Cas.  8-485. 
Sabd.  1. 

N.  Y.  92-647. 

App.    Div.    74-308;    138-140. 

Misc.  12-147  ;  24-407  ;  66-123. 

N.  Y.  Supp.  I0:i-1025. 

N.  Y.  Ann.  Cas.  6-413. 
Snbd.  2. 

App.   Div.  46-575;  74-808. 

Misc.   24-407;   63-62. 


N.    Y,    Supp.     61-403;    77-511; 

115-1103. 
N.  Y.  Ann.  Caa.  6-413. 
Snbd.  4» 

N    Y.   151-267,  647. 
Snbd.  6. 
N.  Y.  84-642;   161-668;   174-265. 
App.     Div.     6-131;     16-214;    89- 

544;    64-194,    510:    67-12;    74- 

308;     96-165;     111-159;     112- 

829  *   117-47o. 
Misc.  '23-253,    504;    24-407;    29- 

105,  422  ;  33-388 ;  38-13 ;  66-  . 

606. 
N.  Y.  Supp.  44-620;  51-169;  63- 

263;    60-195;    66-603;    67-587; 

73-482;  89-190,  715.  845;  98- 

351  ;  109-679  ;  112-457. 
N.  Y.  Ann.  Cas.  5-413. 
Sabd.  6. 

N.   Y.  92-646. 
Sttbd.  7. 
N.   Y.  91-239:  151-669. 
App.    Div.   160-669. 
N.   Y.    Supp.   136-760. 
Snbd.  8. 
N.  Y.  113-618, 
Hun.  19-128:  25-584. 
App.  Div.  58-320;  98-146. 
Misc.  36-381. 

N.    Y.    Supp.   71-1025;   90-734. 
Abb.  N.  C.  18-478. 
How.  67-511. 
Snbd.  lO. 
N.   Y.  135-634. 
App.    Div.    19-227;    28-303;    29- 

372;  67-12;  160-669. 
N.  Y.  Supp.  50-1002;  51-543:  64- 

605;    78-482:    116-725;    135- 

760. 
Civ.  Proc.  4-202;  6-67;  13-167. 
How.  66-475. 
Snbd.  11. 
App.    Dlv.    61-879:    71-«61;    74- 

308. 
Misc.  38-12. 
N.  Y.  Siipp.  75-976. 

Snbd.  12. 

N.    Y.   160-370. 
Snbd.  13. 
App.   Dlv.    111-182. 
msc,  52-10. 
792. 

Ai>p.    Dlv.   48-001;    136-589. 
N.  Y.  Supp.  81-392. 
793. 

App.    Dlv.    27-161;    29-373;    39- 

543;    46-76:    48-187,    601;    50- 

161;   71-25.^    351;   74-308;   98- 

102,    109,    145.    020;    107-240; 

117-476;   120-898;   150-669. 

Misp.    12-147;    2.3-253.    504:    24- 

108;  2?>-425:  33-388:  50-123. 

336,  606;   66-230;   77-143. 

N.  V.  Snpp.  32-1073:  50-622:  51- 

1  160,    542;    52-0.16;    545-297;    5«- 
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656;   «1-25T,   300,   042;   62-815; 

G3-724:    07-587;    Tl-1095:    75- 

823.    J)7«;    102-704:    l««-200 ; 

107-538:    110-725;    1221-998; 

135-1079. 
N.   V.  Aun.  Cas.  0-18;  8-485. 
71)0. 
N    Y    SOI -407 
App.'  niv.  52-231;  71-31;  77-16: 

i:i«-4r.2.  sii. 

Misc.  45-502;  50-334;  79-88. 

N.   Y.   Supp.   100-766;   120-980; 
139-337. 
797. 

N.  Y.  70-168:  201-407. 

Ilun,  5S-1S3. 

App.     Div.    57-219;    77-16;    09- 
534;    130-Kll. 

Misc.  45-.'-.02;  52-92;  50-334; 
58-494;   79-88. 

N.  Y.  Sapp.  91-178,  1003;  101- 
751 ;  100-766 ;  111-10^ ; 
139-337. 

St.    Rep'r.  40-477. 

Abb.  N.  C.  13-354. 

Dem.  2-579. 
Subd.  1. 

Hun,  08-604. 

App.  Dlv.  52-231. 

N.   Y.   Supp,   18-327,  879. 

St.  Rep'r.  7-767:  44-473. 

Abb.   N.  r.  2-311. 

How.  20-422. 

How.   N.   S.  2-525. 
Snbd.  2. 

St.  Rop'r.  12-665. 
Subd.  3. 

N.    Y.    125-695;    194-392. 

App.  Dlv.  101-262. 

Misc.   15-681;  10-565. 

St.  Rep'r.  33-819:  86-020;  51- 
122. 

riv.  Proc.  13-234;  19-258. 

Abb.    N.   C.   21-214. 

N.  Y.   Super.  30-294. 
798. 

N.  Y 

Hun. 

App 


201-407. 
Div.  08-2^Sl; 


77-16;  78-4fl9; 

9:i-;ioS:     112-122.     12fi:     li«- 

496;   130-813;  147-219;   153- 

493 
MiBc'  29-425 ;    41-558  ;  53-200 ; 

58-496. 
N.    Y.    Supp.   01-942:    74-5rv.   70- 

680;    85-114:    87-Hr)2:    OH-l.-.C: 

101-769:     10.3-77:      11 1-1  ok:.. 

119-477;    181-1041;    188-537. 
Civ.  Proc.  19-40. 
799. 

N.  Y.  2O1-40T. 

Hun.  20-182, 

App.    Dlv.    2-19;   49-407:52-231  ; 

77-16 ;      130-813 ;      140-249  ; 

154-587. 
Misc.  58-406. 


N.   Y.   Supp.  08-381;  111-1085; 

130-914. 
Civ.    Proc.    18-37. 
800. 

201*407. 

Div.    77-16;  186-8UK. 

58-496. 

Supp.  111-1086. 


N.  Y. 

App. 

Misc. 

N.  Y. 
801. 

N.  Y. 

ApD. 

N.  Y. 
802. 

N.  Y. 

Hun, 

App. 


201-407. 

Div.    77-16;   136-8U. 

Supp.  111-1085. 


180- 


201-407. 
80*4'»2, 

Div."  77-16;  121-7159; 
'802 

Misc.  58-496 ;  79-88. 

N.    Y.    Supp.    79-268;    106-5.12; 
111-1085;    180«914;   130-337. 
808. 

N.  Y.  78-509. 

Hun,  26-589;  41-003;  43-95;  87- 
304 

App.*  Dlv.  29-284:  85-428;  48- 
i»5;  49-407;  05-107;  OO-203; 
07-68;  70-580;  79-102,  C17; 
80-40;  96-543;  98-149;  120- 
747;  124-36;  120-814 ;  12H- 
919;  138-421;  134-435;  187- 
752;  138-422.  425;  189-726: 
140-528;  140-249.  436;  14»- 
493:  152-163;  100-14. 

Misc.  10-233:  12-68.  169;  28-494. 
603;  33-573,  727;  41-436;  KO- 
451  :  54-66,  580 ;  55-326 ;  57- 
3G4.  3<55:  58-384.  496:  ««- 
454:  00-1^7:  70-26;  73-20; 
84-203. 

N.  Y.  Supp.  54-810:  68-381:  «8- 
1053;  72-488,  831;  78-118:  Tf»- 
596;  80-277:  84-1066:  90-749; 
99-512:  104-603,  847;  105- 
482;  108-371;  1O9-660.  662 
111-5,  172:  112-830; 
643:  llO-.tJIS:  121-226; 
626;  125-462:  180-827; 
1000:  186-667;  140-1014 
141-860;    148-726;    145-81. 

Civ.   Proc.  14-814. 

Abb.   N.  C.  81-194. 

N.   Y.   Super.  54-444. 

N.    Y.    Ado.    Cat.   ••186: 
9-274. 
804* 

App.    Div.    85-428:    48-835: 

203  :  7O-5S0  :  79-102  :  05-543  ; 
12H.919:  134-436:  146-249. 

Misc.  12-68;  28-494.  603:  -41- 
4:i0:  50-451;  54-580;  55-3*J7: 
5K-:«4.    496;    64-4o4:    06-ir»7. 

N.  V.  Supp.  54-810:  78-118;  T«- 
.-00:  510-749:  104-847;  10C5- 
4V2.  lOS-.n?!:  ll2-8,"0:  lai- 
220;  122-626;  140-1014 ; 
141-800. 
805. 

lluu,   20-517,   535;  88-326, 


117- 


184- 


1082 
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NOTBB. 


App.    DIv.    4«-33r»:    62-315;    IHI- 
1^7 :    7O-580:    70-102:    «e-B7C; 
95-543:  00-2JVS;  iaH-019:  1«4- 
437;   14«-240. 

MlKC.  41-436;  50-451;  58-384, 
496;    «4-454. 

N.  Y.  Siipp.  71-809:  78-488;  78- 
596:  83-428:  00-749.  060;  »©- 
012:  107-660:  lOH-871:  112- 
830;    140-1014;    141-860. 

N.  Y.  Super,  55-263. 

N.  Y.  Ann.  Cas.  2-136. 
S06. 

N.  Y.  04-541. 

Hun,  52-r>80;  8«^.    ^  ,^     -^ 

App.  Div.  48-335:  76-580;  79- 
102;  95-543;  128-019;  146- 
240.  ^^     ,., 

Misc.  41-430;  58-384,  406;  «4- 

N.  Y.'  ^npp.  6-704;  "^H-fim'  m- 
749;  lOH-371:  112-830;  122- 
626;  140-1014;  141-800. 

St.  Uep'r.   11-269. 

N.  Y.  Aun.  Cue.  2-129. 
Snbd.  2. 

Hun,  20-537.  ^«  «  ^ 

St.   RepT.   15-733;  18-880. 
807 

App.  DIr.  48-385;  76-580;  79- 
102;    95-543;    128-919;    146- 

249 
MIsf.*  41-436;    58-384,    496;   64- 

N.  V.     Snpp.    78-596;    00-740; 

108-371;    112-830;    122-626; 

140-1014:    141-8<»0. 
riv.   Proc.   10-178. 
808. 

Hnn,  20-182. 

App.    DIv.    48-335;    T6-580;    T9- 

102;    95-r)4:i:     12H-919;    130- 

468;   146-249. 
Misc.    41-43<J:    58-384,    406;    64- 

454 

N.  Y.'  Snpp.  56-ftr>l,  924;  78-596: 

00-74fi:      108-371;      112-8,S0; 

114-986;  122-626;  140-1914; 

141-860. 
Abb.    N.   C.   8-486. 
S09»  __ 

App.    Div.    48-3.n6:    T6-580:    79- 

102;  95-543:  98-149;   124-36; 

128-910:  137-752;  146-249. 
MlKo.  12-68:  2S-60B:  »8-.573:  41- 

436;     58-384.     496;     64-454; 

84-264 
N.     Y.     Hupp.     78-696:    84-1006; 

90-479:  108-371:  111-3;  112- 

8.30  ;  122-626  :  140-1014  :  141- 

860. 
Abb.  N.  C.  1-850.  ^  ^^ 
N.   Y.   Ann.   Cae.  5-265. 
HIO. 

Abb.  N.  C.  8-230. 
811. 

N    Y    162-250 

App. '  DIv.    28^207;    48-530;   «T. 

889. 


Misc.  lT-08;  58-629. 
N.  Y.  Snpp.  51-68;  78-208. 
Civ.    Proc.    14-807. 
How.  67-273. 
812. 

N.*  Y.  162-246. 

Hun,  69-445. 

App.    Div.    43-530;    61-492;    79- 

428;    05-568;    117-359;    144- 

511. 
M*isc.   6-30.');  13-16;  3.1-331;  CO- 

147 ;  61-542  ;  66-315  ;  67-170  ; 

73—273 
N.  Y.   Su'pp.  60-198:  70-629:  ««- 

993;    98-217;    115-860;     129- 

228;  130-86.'5. 
N.  Y.  Super.  69-168. 
N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 
813 
App.    Div.    75-573;    116-674. 
N.  Y.  Sapp.  78-345. 
Dem.  8-56. 
814. 

N.  Y.  100-219.  ..««*« 

App.      Div.      45-134;      118-663: 

120-450. 
Misc.     16-169;     17-.359:     l9-01i>; 

46-602;  4d-223;   79-359. 
N.    Y.    Snpp.   39-94:   44-422;   60- 

1047;     ««-r,S4;     01-33;     108- 

678;   104-1082;  140-429. 
816. 
N.  Y.  Supp.  139-1037. 
App.    Div.    155-96. 
N.  Y.  Super.  47-38T. 
816. 

Abb.  ]S.  C.  16-419. 
817. 

N.  Y.  90-312. 

Hun,   70-48;   87-234. 

App.     Div.     1-538:    6-264:     124- 

556;   128-2(J3;   133-742;   146- 

138;  163-253. 
Misc.     10-.V.)0;     20-508;     35-78. 

133;  58-351. 
N.  Y.  Supp.  33-836:  44-313;  46- 

660;    4Y-712;    lO»-y73;    m- 

19;    112-773;   118-215;    137- 

1084;   143-729. 
Abb.  N.  C.  5-69. 
N.  X.  Aun.  Ca».  4-^200. 
818. 

Ai^.  Div.  1-558;  124-556;  133- 

1 42. 
Misc.   10-598;  86-133;  68-351. 
N.    Y.    Supp,    112-773;    118»215. 
Civ.  Proc.  15-434. 
N.  Y.  Ann.  Cas.  4-205. 

810. 

Misc.   19-59a 
Al.b.  (N.  S.)  12-08,  B. 
820. 

N.    Y.    107-118;    117-297;   204- 

Hun, '52-05;  56-92;  64-425;   75- 
43;  85-391;  89-384. 


I 
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NOTES. 


App.  DiT.  ia-234;  12-80:  IfMHO; 
a»-142;  27.4r>3;  SO- 173;  39- 
562:  4O-r>0<i:  41-53 1:  4a-ir>«J: 
51-543;  61-206;  «»-286;  72- 
5;  75-444;  7H-27,  544:  H1-2rM; 
H5-317  ;  0«-39l ;  102-249  ; 
1 O4-0 1 ;  1  «K5-4r/J ;  1 24-Sr.J ; 
1 225-54  7  ;  1  »a-r»  15;  1 3H-8S 7 
144-419 ;  t4«-614  ;  148-765, 
809;  149.«0V;  153-751;  157- 
286;    158-557. 

MlMo.  12-52;  24-6;  27-543;  28- 
43;  :U-lTy:  43-379;  45-28.  42, 
346  ;  40-556  ;  5^-553  ;  5&-409  ; 
72-99.  378;  79-362. 


^   I 


App.  DiT.  84-162. 

Misc.   19-420:  20-«93; 

N.   y.  Supp.  46-675. 

N.    T.    Super.   50-6a 

Ann.  Cas.  1-401, 
Dig.  18-563. 


S6-1Q. 


N.   Y. 

Week. 
826. 

Itarb.  19-155. 
827. 

s'  Y.  136-509;  140-281:  141-761 

Hun,  88-327. 

App.  DiT.  11-602 ;  68-355 ;  107- 
500;  112-707. 

12-44;  16-619;  26-4rJ: 


715;    59-814;     63-964;    70-474; 

74-749;  76-98;  7N-320 ;  82-54 1  ; 

S7-480;    90-448,    814.    H96:    92- 

963:     93-304;     94-277,     397; 

199-4IH).  i(>r»8:  ii2-.sr,«):   ii7- 

1077;  121-354;  128-602;  129- 

267.   lOr.9:    131-376:  132-320; 

133-731,  1065  ;  i:i4-675  ;  142- 

195;   143-814. 
Civ.  Proc.  14-269;  15-316. 
N.  Y.  Ann.  Cas.  2-221,  226. 
820a. 

N.    Y.   204— 288. 

App.     Dlv.     139-594 ;     146-605, 

614;    153-750. 
Misc.  72-376. 
N.   Y.   Supp.   130-303;   181-125; 

188-691. 
821. 

Misc.  51-229. 
N22. 

N.  Y.  87-272. 

Hiin.   28-74;   73-181. 

App.  Dlv.  21-417;  42-23;  86-145; 

iy2-'jr>i).    252:     1(MI-591  ;     112- 

1S2:     121-401.    612:    124-372; 

128-278 ;      137-61 ;     138-276  ; 

149-861;   1B4-.14S;  155-804. 
Mine.      12-207:     26-670;     51-229, 

580  :  r.2-647  ;  66-387  ;  74-407  ; 

8'i-5S7 

N.   Y.   Snpp.  47-562:  57-471;  58- 
66:^;     80-.')l0;      87-37;     94-812; 
|»H-46:    101-95:    106-98.    335; 
107-216,    722;   lOS-667 ;    122- 
37:    128-794;    132-395;    134- 
823;    139-320. 
CiT.   Proc.  21-340. 
N.  Y.  Ann.  Ona.  1-324. 
Week.    Dig.    5-589;    15-374. 
823 
N.'  Y.  56-192  ;  96-252  ;  252-592. 
Hiin.   56-301;    76-5S7. 
N.  Y.  Ann.  Cnn.  6-259,  275. 
824. 

App.  Div.  84-162;  142-78. 
MI  HO.  62-470. 
Week.   Dig.   10-864. 

1034 


Snpp.    66-442:   74-88; 
;  120-913;   136-458. 
N.   C.   29-277. 
.  Ann.  Cas.  2-136. 


Mlse.   12-44;  16-619:  26-4;2:  65- 

540. 
N.    Y.    Sqdd.    66-442:   74-88;    »8- 

777 
Abb. 
N.    Y 
828. 

N.   Y.  132-548. 

Unn.  23-414:  76-50. 

App.   Div.   156-411;  167-138. 

Ahb.  N.  C.  31-152. 

How.  67-346. 

X.  Y.  Ann.  Cas.  16-306. 
829. 

N.  Y.  81-157;  86-633;  86-202; 
88-447:  90-549;  91-657:  »5- 
316,  517:  9H-206:  160-547:  162- 
94;  104-506;  165-332:  116-12. 
513.  562.  671:  111-239;  113- 
62,  152,  238,  243,  391.  575:  114- 
2.SK;  116-12;  117-91,  500.  606; 
llS-46;  126-536;  121 -.^75; 
124-487,  505.  651;  1 2X^-756; 
126-20;*.  552:  132-.'>49:  146- 
281:  141-76.  22.5,  389;  142-140; 
143-190:  146-13:  149-83;  153- 
124.  2m.  343:  161-84;  169-4.'«); 
176-412,  554:  174-39.  106:  175- 
3 75  :  1  SO- 1 1  c;.  2«;i  :  1 85-375  ; 
187-491 ;  188-421 ;  198-322  ; 
205-384;    266-471. 

Hun,  14-.-.:n;  15-79:  17-150;  19- 
;i5;  22-414;  24-,32,  327:  26-386; 
28-423.  4;i5:  29-408,  608;  .36- 
555:  31-46,  417;  34-94;  37-3,V.; 
46-223:  41-4,'?7;  42-1.59;  44-142, 
346,  560.  597;  46-289:  61-224; 
53-591:  54-166:  66-391:  58- 
251;  60-237;  61-250.  812;  62- 
207:    6;i-lR5,    477:    64-573.    .'03 


<J5-222;  69-48;  76-34;  74-276 
77-108;     78-49.     413;     79-129 
82-17,    263.    .345,    403;    84-2f»2 
N5-55,  486:  88-92.  211.  485:  90- 
7.  72,  128,  ini,  608;  91-168.  92- 
274.  384.  450. 
App.   Dlv.  4-1.^^2:  6-179.  4.5S.   ,->63; 
6-445.    536;   8-612:   13-493:    14- 
201:    15-215;    16-547.    ,548.    1T- 
2(58,    272:    18-491:    19-3.>4.    4.53; 
21-2.32.     .366;     22-622:     23-152: 
21-447:  2S-243.  378:  2f>-41.  220: 
;iO-132;    81-352.    628;     82-623. 


NOTES. 


634;  36-85,  189;  86-546;  ST- 
51K);  3H-142,  432;  41-356;  42- 
liy;  45-176.  309;  4«-515;  47- 
145;  4W-367;  50-129;  51-72;  53- 
12,  113;  64-617;  55-320,  407. 
641;  50-96,  566:  67-54;  68- 
684;  50-150,  288.  522;  CJl-163. 
205;  ©3-151;  ««-502;  67-425. 
563:  6H-293;  69-286.  381.  459: 
71-503;  72-224,  278;  74-444; 
75-339:  70.447.  597;  77-622: 
70-312;  S2-612;  K5-6.  368,  481. 
587;  86-385;  87-18:  00-20;  91- 
236;  94-10;  95-303;  97-4;^0: 
98-371.  418.  471.  486,  492;  99- 
83,  371;  100-,%  368;  101-552; 
102-.^>92;  104-183.  BM ;  105- 
316;  lOS-l.-WJ;  110-915;  IH- 
77,  502,  916;  112-379,  470,  475, 
780.  781:  114-412.  768;  115- 
754;  ll<;-lvS5;  117-185,  4nSj 
120-186;  121-333;  124-8H; 
12.%-:^1U,  354;  126-56,  568, 
609.  945;  127-605.  612;  129- 
81K:  131-402,  424.  428:  133- 
437;  186-791;  I.^^O-SIS,  593; 
137-471.  478,  612;  188-.537, 
609;  140-116,  640;  142-107; 
14;{-690.  823.  844;  147-7.  41.3. 
654  ;  148-279,  774  ;  149-261  ; 
l.'51-21.  359;  152-319,  804: 
l.'^4-.359;  155-299.  :^09,  342; 
156-S90  ;  157-137/  709  ;  158- 
195,  339.  849. 
Mi^c.  0-88:  7-673:  8^2;  0-673: 
10-185;  11-450;  12-250:  13- 
487,  597;  15-290:  19-385:  22- 
749;  27-186:  28-263;  29-72; 
657;  33-327:  34-446.  597: 
380,  681:  88-56;  39-739: 
153,  259:  42-50, 
149;    47-87.   573; 


31- 
35- 
40- 
45- 

(WO; 


49-37 
60-505 


.•»0-217. 

62-602 


448,    51)7 

48-344. 
280;    .%4-176; 

71-120.  642; 


73-185,  495;  74-38;  75-132; 
7<J-578;  77-507;  78-422;  79- 
68,  223.  573;  82-336.  455. 
N.  Y.  Siipp.  18-4S0:  28-222,  296; 
29-169.  526;  31-11.  1!K).  252. 
811:  32-.538,  671:  33-138.  477: 
84-45.  628,  667.  830,  870:  35- 
495,  645:  36-284.  952.  967,  9S3: 
44-2f)5.  988;  4.%-5n,3.  1096:  47- 
523,  666,  922:  48-871,  895.  908; 
49-174.  803:  51-234.  380,  478: 
756.  1081:  .'54-4SS. 
66-551,  561:  57- 
6l>-87.  563;  61- 
109.  120:  63-274. 
66-95,  928,  968: 
1029:  69-9.  125. 
546;  71-3:^5. 
73-259.  779; 


62-362.    461. 
781;    66-796; 

58-933: 

62-48, 

64-501; 
67-430.    481. 
255.   407:    7O-420, 
1026.  1062;  72-42; 


653; 
744; 
387; 


14-216;  21-1. 
29-36:  31-158. 
Cas.  1-153.  228;  8-881; 


T4-5,  75.5.  981.  1069;  T6-890:  76- 
56,  121.  961;  77-483:  78-1.30, 
320.  527:  79-111.  250,  688:  80- 
962:  81-1019:  82-926:  8:i-172. 
218,  704.  1091;  86-402,  .53S.  6S«;: 
86-497;    87-432,    631;    "^-fi-^i^;,,^ 


89-065:  90-208.  526.  769,  873, 
883;  91-207,  378,  750;  IW-399. 
569 ;  93-554.  050 ;  96-969  ;  96- 
40,  209,  638;  97-570;  98-321, 
625,  658,  775;  99-1036;  1<M>- 
279,  444,  1089;  102-571,  754; 
104-824,  1084;  106-931,  1060; 
1O7-900;  109-443,  444;  llO- 
706,  951;  112-20;  113-928: 
lH-667;  115-10:<5;  119-233; 
121-122,  825;  123-122,  302; 
124-1041;  125-269;  126-1011; 
127-966,  1025  ;  128-186  ;  l.'iO- 
1039;  131-587;  132-126,  203, 
4S6,  655.  837  ;  133-328,  413. 
711  ;  134-733  ;  136-381,  559  ; 
.136-386.  747,  1086;  187-978; 
139-540,  622,  915;  141-180, 
736;  143-6.S6;  144-929;  145- 
40.  285  ;  146-345. 
St.  Ut'p'r.  11-357;  12-641;  14- 
206.  398;  86-183.  407.  461;  72- 
127. 
Civ.  Proc. 
Abb.  N.  C. 
N.  Y.  Ann. 

9—123 

Oonnoly,    1-204;   2-27. 
Doiu.  6-35.  92. 
N.  Y.  Super.  64-280. 
S30. 

N.  Y.  91-293:  172-146;  177-357; 

1-3  8-131;  187-193. 
Hun,  25-273;  47-18. 
App.    DIv.  8-157;   80-288;   68-38; 
66-179;  74-441;  78-76;  88-436; 
96-301:       10.-S-4J4:       126-568. 
674;    136-6;    164-605. 
Misc.    66-225. 

N.  Y.  Supp.  71-363;  73-279:  77- 

575:    79-507:    88-597:   94-574: 

110-951;    119-803;    139-887; 

144-644. 

831. 

'n*  Y,  110-386:  12-485;  132-183; 

141-457:  143-235. 
Hun.  41-424;  66-220;  68-518;  73- 

263. 
ApjJ.  Dlv.  14-81;  52-65;  62-521; 
66-249:  86-162:  87-157: 
119-853;  128-8(H:  1.13-217; 
136-:?79.  686:  14<i-432  ;  147- 
916;  148-4^5;  166-410.  413; 
157-57. 
Misc.   28-395;   29-672;   39-392; 

74-5(J5. 
N.    Y.    Snpp.   18-485;  67-43;   71- 
1.34;    79-.3.''^7,   867:    83-528;    84- 
.37:     104-H.3i);     113-163;     120- 
982;  131-291;  132-509;  142- 
128. 
Ci\\   Proc.   16-354;  19-267,  282. 
832. 

N.    Y'.    86-353:    91-241;    92-554; 

121-266:  156-162. 
Ilnn,  28-150:  92-,3e0. 
App.    DIv.    14-192:    20-517;    34- 
347;   126-103;  160-681. 


I 
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Misc.     6-580 ;     14-33 :     00-271  ; 

Tl-62»5. 
N.   Y.   Supp.  35-237:  47-100:  54- 
^     538;  137-155. 
N.    y.   «upLr.  55-433. 

N.'  Y.  301-129. 

Hun,  S7-1G. 

App.  Dlv.   11-430;  80-20. 

Misc.  7a-278. 

N.  Y.  Ann.  Cas.  8-79. 

Wend.  18-311. 
834. 

N.  Y.  78-220:  80-282;  81-151; 
00-56;  02-274;  99-50;  101-126; 
1 03-r»73 ;  1 04-352 ;  100-298  ; 
111-220,  239:  112-403:  11S- 
77:  120-450 ;  Iai>-(154;  183- 
453;  130-423;  137-570;  148-88, 
90;  154-355;  160-219;  105-13. 
159  ;  1OO-202 ;  171-106,  201  ; 
17K-06;  184-57;  185-128; 
lW.S-3411;  102-2.'i8:  103-1; 
194-458;  199-452;  201-129. 

Hun.  10-53:  24-43;  32-300;  40- 
438;  43-421;  45-307.  439;  40- 
458.  488;  50-575;  57-76;  OO- 
2,SS:  78-107,  227;  79-346;  83- 
379;  85-579;  87-16;  91-500. 

App.  Div.  8-75;  11-429;  29-1  S.n. 
497;  32-634:  35-356:  42-364; 
43-428:  55-449.  453:  05-54:  08- 
205.  394;  70-12,  273;  71-28;  73- 
559:  77-219:  8<UG<iO:  R2-3(U): 
87-506;  N9-.-|09:  94-325:  90- 
29 ;  99-9,  74  ;  100-376  ;  105- 
268,  817,  360;  110-429:  lll- 
514.  520;  113-735;  110-.363: 
117-.551;  119-140;  120-231, 
773;  124-769;  120-273;  l:iO- 
14:  131-StO:  I.i2-.n7:;:  I3:i- 
806;  137-321.  387;  140-433  : 
149-807  :  151-623  ;  152-729  ; 
153-496:  154-SM:   1."»<»-:'.6. 

Mlsf.  20-56:  30-4S4.  705:  31-1. i8; 
33-554  :  38-97  ;  43-100  ;  54- 
176;   75-132.    215. 

N.  y.  Snpp.  28-1075:  29-.364;  31- 
907:  33-873:  80-2.56;  54-1023; 
55-242:  59-160:  00-125:  61- 
917;  6;$-915,  923:  64-562:  06- 
871;  07-817:  72-524:  74-126. 
902,  1055;  77-111,  179;  79-13. 
80-751:  81-813:  84-888;  87- 
981  ;  88-1,  924  ;  90-1007  :  97- 
512,  707:  90-312:  104-225. 
435.  931:  110-01(8:  12I-7U3; 
123-118 ;  132-837 :  134-267 ; 
135-176,  262;  130-100;  138- 
221  ;    130-758  ;    140-835. 

St  Kepr.  11-263;  12-446;  15- 
452. 

Civ.  Proc.  19-lSS;  21-364. 

Abh.   N.    C.   20-162. 

N.  Y.  Ann.  Cab.  2-77.  293;  5-244; 
6-22:  7-345,  858;  8-414. 

Connoly,  2-221. 


N.*  Y.  103-573;  111-220,  239; 
12S-42(J:  115-1:  168-213:  1T*>- 
83;  179-281;  194-269;  :£01- 
127. 

Hun,  10-C2S:  21-344;  37-242;  88- 
270:  40-336,  43h;  41-203:  43- 
516;  58-251;  00-28,  305:  Ol- 
104;  72-497;  82-384;  87-16. 

App.  Div.  8-146;  11-430;  IS- 
569:  17-245;  21-555;  34-397; 
42-232;  58-184.  329;  60-118; 
61-10i>;  70-523:  94-161;  ©«- 
145:  98-419:  120-734;  126- 
20.3,  5.50;  135-866:  143-181, 
686;  146-201;  148-780;  153- 
497  ;  168-278,  4S4. 

Mlsr.  5-465:  30-621 :  33-143:  35- 
508:  40-529:  48-486;  61-547: 
64-285  ;   67-241  ;   73-154. 

N.  Y.  Supp.  18-515;  51-49;  R4- 
225;  61-64;  62-772;  67-928;  08- 
363.  641;  69-941;  70-420;  Tl- 
1062;  75-373;  83-842;  SS- 
482;  96-1113:  110-650.  712; 
115-969;  119-81;  120-266; 
123-971;  127-1091;  12H-2,'>0; 
132-695.  1117  ;  136-942,  108C  ; 
137-43,  527;  143-631;  140- 
353 

Civ.  i'roc.  15-204;  10-191:  21- 
277,  324.   • 

N.  Y.  Ann.  Cas.  2-79;  6-22;  lO- 
447. 

Week.  Dig.  16-198. 
836, 

X.  Y.  99-56;  103-573:  104-::,52; 
111-220;  151-196;  165-13: 
100-262  ;  1 78-72  :  184-58  ; 
188-349;  198-1;  201-128. 

Hun,  72-497:  78-225;  83-349;  «5- 
579;   87-10. 

App.  Div.  11-430;  29-486.  496; 
32-6.34;  35-356;  42-365;  ti^^ 
ATA;  59-,363;  70-12;  71-28;  8<*- 
609,  614;  82-360;  89-509;  im»- 
367:  145-268.  317;  lll-r>14. 
520;  116-364;  120-232:  ISM- 
768.  774;  126-5.50;  131-84^. 
13:«-806;  135-866:  187-321; 
143-686  ;  146-433 ;  149-807  ; 
151-623;     156-37:     158-278, 

Misc.  3O-705:  31-1.39:  55-66: 
58-72;   61-548;   rflf.215. 

N'.  Y.  Supp.  33-198:  51-985;  114- 
1023;  59-160:  61-917:  63-915: 
64-562:  66-871:  68-363;  C»- 
551:  74-1055:  T5-625:  .SO-TTil : 
81-813:  85-847:  97-707;  101- 
8^:  110-712;  122-118;  134- 
267:  135-262;  136-100;  IST- 
43:  138-221;  ^40-8S.^ ;  14fl- 
353 

Civ.  Prop.  21 -.324,  364. 

N.  Y.  Ann.  Ca«.  2-77.  204;  6-244, 
n.;  6-22;  7-343,  850,  861;  8-415. 
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n!  Y.  103-242:  143-219;  188-52. 
Hun.   33-32;  37-022. 
App.  Dlv.  116-570;  138-713. 
Misc.  8-170;  32-328;  40-5r);  08- 

N.  *y!    Supp.    06-542;    101-846; 

123-762;  125-82. 
Dem.  3-388. 
838 

n"  Y.   150-206. 

Hun,  79-639.  _    „„ 

N.  Y.  Supp.  29-933;  65-296;  »8* 
680;   114-832. 
839. 

Bnrb.  41-444. 
840u 

Hun.  69-549;  81-302. 
App.    D!v.    20-186;    36-221;    56- 
387;   68-355.    862:   61-189;   69- 
340;     93-281;     100-473;     118- 
226:    127-436. 
Misc.   6-578;   24-593;  43-424. 
N.  Y.  Supp.  30-785:  64-743:  67- 
792;  7rf-361;  74-820;  111-729, 
979;  117-J)85. 
Abb.   N.   C.  29-149,  n. 
841. 

N.  T.  124-500;  178-821. 
Han,  68-407:  66-176. 
App.   Dlv.   12-109:  29-285. 
Misc.  20-250  ;  36-733 ;  72-465. 
St.  Uep'r.  17-11;  86-468. 
Dem.  6-60. 

N.  Y.  Ann.  Cas.  9-395. 
841 -b. 

App.  Dlv.  167-339  :  160-3r;9. 
N:  Y.  Supp.  142-258  ;  146-554. 
842. 

N.  Y.  14-456;  173-323. 
Misc.  10-835;  22-297. 
N.  Y.  Supp.  60-32. 
Paige.  8-428. 
Wend.   7-510. 
N.  Y.  Ann.  Cas.  1-79. 
843. 

N.    Y.   106-309;   129-360;  140-6. 
Hnn.  83-388. 
Misc.  47-523. 
844. 

Hun.  34-192;  90-38. 

App.  Dlv. 31-50;  42-454;  11»-139. 

Misc.     29-375;     30-857;     54-86; 

60-144. 
N.  Y.  Siipp.  35-630:  62-857:^60- 
485;    74-022;    1OO-703:    104- 
491:   112-1009;   117-945, 
Civ.  Proc.  ft-117. 
N.  Y.  Super.  60-202;  52-7. 
Dem.  3-11.  ^        ^  ^^^   ^^^ 
N.  Y.  Ann.  Cas.  5-872,  877. 
846. 

N.  Y.  8-84:  200-55. 
Misr.  47-523. 

»4e. 

N    Y.  8-67  ;  200-56, 
84T. 

N.'  Y.  200-56. 
City  H.  Rec.  3-11. 


860. 

N.   Y.   Supp.  98-600. 
Wond.  21-008. 
Dnly.  5-508. 
S62. 

N.  Y.  188-60. 
Hun,  92-477. 
App.    Dlv.   27-269. 
Ml.sc.    63-190. 
How.  48-349. 
Dem.  3-75. 
863. 

N.  Y.  185-60. 
Hun,  28-371. 
App.   Div.  6-146. 
Misc.  72-119. 

N.  Y.  Supp.  13O-1089;  132-338. 
864. 

N.  Y.  186-00  ;  204-115. 
Hun.  37-245. 

App.     Div.     6-140;     16-192;     22- 
142;    27-269;    30-612;    40-139; 
116-309;   139-676,  774.   779. 
Misc.    62-339 ;    63-190 ;    70-11  ; 

73-407. 
N.     Y.     Supp.     18-60:    1OO-!)05: 
114-769;   124-607;   127-1048; 
138-899. 
Civ.   Proc.   8-387. 
N.  Y.  Ann.  Cas.  5-275. 
865. 

N.  Y.  156-337  ;  204-115. 
App.  Div.  6-140:  16-192.  193:  22-, 
143;     30-012;     41-494;     139-' 
778  ;  147-599. 
Misc.  70-11  ;  7:i-405. 
N.   Y.    Supp.   44-713;    127-1048; 

132-905  ;    133-02. 
N.  Y.  Ann.  Cas.  4-308;  6-275. 
866. 

N.   Y.   204-112. 
Hun,  64-450. 

App.  Dlv.  6-140:  16-102;  2?-141: 
41-494;  95-419:  105-10;^.  109; 
139-778  ;    147-397. 
Misc.     39-459;     40-65 ;     68-480; 

70-11 ;  73-408  :   74-175. 
N.    Y.    Supp.    44-713:   48-00;    .%8- 
708;   93-711;    127-1048;   132- 
908;  145-483. 
857. 

App.    Div.   96-419. 
St.    Kep'r.  6-753:   27-352. 
Civ.  Proc.  6-250. 
868. 

App.   Div.  96-419. 
859. 

N.   Y.   165-338. 
App.   Dlv.   16-1*13:  30-612. 
N.  Y.  Ann.  Cas.  5-275. 
860. 

Hun,  61-309. 
App.  Dlv.   120-404. 
Misc.  10-2fn. 
N.   Y.    Supp.    105*-.S25. 
riv.   Proc.  21-294. 
X.  Y.  Ann.  Cas.  7-336. 
1037 
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861. 

Hun,  ei-369. 
Ai>p.  DIv.  8-465. 
Cfv.  Proc.  21-294. 
805. 

N.  Y.  Ann.  Cas.  7-336»  n. 
8<I6. 

N.    Y.    1T8-274. 

N.   Y.   Supp.  98-600. 
S07. 

Uun,  24-145. 

A  pp.    Div.   40-139. 

Misc.  74-181. 

N.  Y.  Supp.  123-950. 

Week.   Dig.  H-30». 
8G8. 

A  pp.  DIv.  18-589. 

Civ.  Proc.  6-360,  362. 
869. 

Civ.  Proc.  6-290,  360. 
870. 

N.  Y.  78-220,  434,  599;  98-82; 
100-81;  101-176;  106-272; 
144-354. 

Hun.  32-12;  33-12,  42;  37-232; 
88-310;  90-64. 

App.  Div.  6-460;  16-77;  2i.-287; 
25-173,  349;  42-67:  55-252;  67- 
44r>;  73-520;  74-347;  7«-r>H0; 
87-249;  89-21;  9;j-425:  95-418, 
425,  544  ;  9S-149  ;  101-465  ; 
105-105,  116;  111-527,  530; 
112-657;  113-201,  2(H;  115- 
538;  ll«-8r>4:  118-163;  119- 
764,  881;  120-814;  123-8li«; 
l-i.4-913;  125-652;  129-:U6, 
4a);  131-7U7;  i:{2-10'»,  171; 
174;  136-648;  137-752;  138- 
182,  845:  140-.'»35.  92:i:  143- 
212 :  144-587 ;  146-931 :  1  4S- 
283,  625,  641;  149-45)2;  151- 
603 ;   152-265 :   158-702. 

Misc.  12-67;  15-75;  25-354;  26- 
547:  30-:i6;  31-.-)44;  35-340; 
42-54;  45-417:  46-195;  5;i- 
.533;  56-66;  58-353;  63-57: 
64-447,    454,    462. 

N.  Y.  Supp.  49-597;  58-908;  61- 
1100;  64-91).  793:  H4-2S0. 1066; 
88-661.  838  :  90-749  ;  93-895  ; 
94-27;  99-98,  912:  101-411; 
102-:i24  :  10,'l-l,H,  795;  104- 
523  ;  105-664  ;  106-940  :  108- 
602;  110-68,  1104:  113-7;JS: 
114-211;  116-.'il8.  465.  570: 
118-610:  110-712:  121-3t)9. 
769;  122-626;  12;i-520;  125- 
427;  128-130;  134-50;  141- 
860. 

Civ.  Proc.  14-79;  15-198.  393; 
19-299:  21-896. 

N.  Y.  Ann.  Cas.  1-161.  171,  187; 
2-55;  4-306;  5-325;  6-107,  318; 
7-157. 

Deni.  6-269. 
871. 

Hun,  90-64. 


App.    DIv.    16-77;    18-580;    62- 

107;    65-459;    74-347;    93-425; 

96-425,   544;    98-149;    105-428; 

113-201;     119-8Jil;     124-662; 

125-:i76.    652;    126-569;    129- 

316;    132-171;    136-648;    139- 

135;  140-535,  923. 
Misc.  25-354;  30-36;  85-340;  46- 

563;   42-r>4;  45-56.   272;  46- 

195;     68-353;    63-55;     64-447. 

454;  66-225. 
N.  Y.  Supp.  46-317;  40-133;  58- 

907;    60-702:    70-875;    72-976: 

90-749,    824;    92-163;    98-542; 

99-98;  101-411;   100-334.  910; 

110-^J8:       116-S29;       119-5<51. 

742;   121-399;  122-1068;  123- 

984  ;  125-427  ;  141-860. 
Civ.  Proc.  15-393. 
Abb.  N.  C.  18-241. 
y    Y.  Ann.  Cas.  5-325;  6-107,  S12; 

7-157. 
Subil.  6. 

N.  Y.  Supp.  1O4-1027. 
872. 

N.    Y.    77-278;    86-519;    109-82; 

118-90;    144-354. 
Hun,  26-172,  544;  29-451;  30-61; 

37-2b7,     531;    48-32U;    53-348; 

59-554;     6:£-157,     315;'   65-459; 

67-445;     73-559;     75-281;     87- 

300;  88-310;  90-64. 
App.    DIv.    22-287;    31-282;    33- 

169;     42-67;     52-628;     62-157; 

70-50;  73-77;  74-347.  404;  »4- 

195;    87-249,    425;    93-425;   95- 

425.    544;    98-149;    101-466; 

108-:{84;     105-105,     116,     428; 

111-315,     527,     529;     112-657; 

1 15-538  ;     1 16-854  ;    1 18-163  ; 

119-514,    764,    881;    122-790; 

124-36.     326.     628,     652,     603; 

125-376,     652;     129-316v      460: 

i:tl-797;     132-109,    171;     134- 

733;    136-648;    138-183;    139- 

16.    135 ;    140-635.    923;    143- 

212;  147-119;  148-283;  149- 

492;    151-003. 
Misc.  10-440:   12-67;  lK-75;  17- 

559;    18-562;    20-280;    21-112; 

25-354;    30-36;    31-546;    32^; 

34-109;    36-340,     850:     36-&I3; 

39-244;  40-563;  41-436;  42-.>4: 

45-50,    272  ;    441-194  ;    62-296  ; 

5:i-lll,   534;   56-66,   436;   58- 

353:    63-55;    64-454. 
N.  Y.  Supp.  18-575;  36-1113;  56- 

235;    58-909;    61-1100;*  64-793; 

65-236;     69-547;     72-976;     T4- 

461;    77-475.    614;   78-596;    84- 

32.    2S0.  1005;   85-574;   RH-661; 

90-749.     824  ;     92-149,     1099 ; 

95-.343;    97-1078:    99-98,    677. 

912:   101-411;  102-324;    104- 

198,    244,    523,    798;    100-308. 

940:    107-197,  846,   893:    lOH- 

66,    953;    109-llS,    446,    910; 
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lia-68;      lia-785;      113-738; 

114-211;    ll<»-r>7<J,    829:    119- 

135.    742;    121-769;    123-984; 

124-Kll  ;     llift-427  ;     12H-130  ; 

131-083;    134-50;    140-1014; 

141-860. 
St.  Kep'r.  6-425;  12-130;  16-540: 

2H-15;  36-39.  918;  3S-366;  39- 

18.  449;  41-473;  43-418;  40-78. 

526. 
Civ.  Proc.  14-87. 
Abt>.    N.    C.   22-116;   31-197. 
N.   Y.   Super.  67-526;  69-226. 
How.   N.  S.  3-261. 
Di*ui.  2-302. 
N.    Y.    Ann.    Cas.    4.167;    6-325; 

6-107.  312;  9-442. 
Snbd.  1. 

Ilun.  30-77;  74-629. 
App.  DIv.  95-421;  106-118. 
Misc.  29-601,  663. 
N.  Y.  Supp.  61-508. 
How.  66-270. 
Snbd.  2. 

N.   Y.  106-275. 

Hun,    15-20;   20-244;   51-376. 

App.  Div.  69-580  ;   105-118  ;  121- 

879. 
Mi8C.   29-663. 
N.  Y.  Supp.  131-713. 
St.   Rop'r.   34-645. 
Civ.   l»roc.   18-253. 
How.  N.  S.  1-433. 
Snbd.  3. 

Misc.  29-668. 
Sabd.4. 

N.   Y.   106-275;  144-861. 

Hnn,   15-435;   16-56;  20-49.  244; 

23-177;    24-167;    29-442;     31- 

435;  37-234;   63-505;   62-242. 
App.     Div.     15-3i)8:    16-79,    318; 

18-586:      26-349;-    105-118; 

111-528; 

120-146 ; 

124-37, 

12JI-366; 

xo^»— xiAf  148—628;  *-««^— ^uo. 
Misc.    20-421;    29-600,    663;    39- 

247  *  64-273. 
N.    Y.'supp.   8-682;   44-625;  45- 

1031;    46-319;    49-598;    57-474; 
'    61-503;      105-973;      lOH-321, 

371;     113-789:    115-254;    116- 

318;  118-1000;  133-7G5. 
St.  Uepr.  8-711;  28-214;  46-825; 

48-402:  52-494. 
Civ.   Proc.   6-100;  12-9. 
Abb.    N.   C.  30-85. 
Daly,  12^-339. 
Snbd.  6. 

N.   V.  93-82;  144-354. 

Hun,   32-13. 

App.     Div.     105-118; 

124-662:      128-427; 

136-651;     139-16, 

318 
Ml«<'.*2«-.'i47:  29-663;  30-30:  42- 

65;  67-561. 


i8-586, 
109-357; 
119-358 ; 
123-815; 

125-376: 
182-172 ; 


116-854 

121-038 ; 

629,     057; 

131-1S5; 

149-268. 


121-640; 

132-172; 

171;     140- 


N.  Y.  Supp.  3-681;  83-723;  57- 
474;  61-181,  647;  70-876; 
121-370,  399;  123-535;  124- 
203,  811;  126-225;  120-452. 

St.  Repr.  21-672;  37-753;  67- 
548 

Civ.  Proc.  4-329;  10-179;  17- 
206;  29-201. 

Abb.  N.  C.  18-448. 

Dem.  6-257;  6-269. 

N.  Y.   Ann.  Cas.  1-162. 
Sabd.  6. 

App.  Div.  44-120;  96-410;  105- 
116. 

Misc.  63-400. 

N.  Y.   Supp.  121-769. 

Civ.  Proc.  17-206. 

N.  Y.  Ann.  Cas.  7-150. 
Snbd.  7. 

Hun.  26-433;  31-486;  41-604; 
60-133. 

App.  Div.  1-629;  6-873;  18-589; 
19-317:  26-349;  83-243;  69- 
580;  76-581;  86-576;  87-159: 
95-543;  98-149,  170;  105-118; 
113-201;  114-109;  124-30, 
662;  132-172;  133-648;  144- 
54,   175;    149-493. 

Misc.  12-68;  27-92. 

N.  Y.  Supp.  33-179;  46-319;  49- 
598;  58-187;  69-635;  89-4;  91- 
65;  128-809.  988. 

St.  Rep'r.  28-16. 

Civ.  Proc.  9-311:  16-70;  18-316. 

Abb.  N.  C.  20-382;  21-292. 

N.  Y.  Super.  63-267. 
873. 

N.    Y.    100-81:    142-298:   159-59. 

Hun,  60-184;  66-616;  87-590;  88- 
310;  90-64,  346. 

App.  DIv.  16-77,  79;  31-416;  38- 
2;  41-475;  43-612;  65-248;  62- 
815;  66-203:  73-77;  76-352:  S7- 
159;  95-425.  544:  98-15,  149; 
101-467;  105-105,  116.  2.38; 
109-357:  111-527;  112-J)2, 
657;  114-109,  828;  115-140, 
r,3H:  llCJ-855;  119-764,  SSI; 
121-155,  639,  761;  123-493, 
653;  125-741;  129-310.  400, 
656;  131-797;  132-171;  137- 
336;  139-16.  135:  140-5:i5, 
923;  143-211;  148-283.  026; 
151-603;    156-548;    159-76. 

Misc.  7-402;  10-475:  12-07;  i;N 
632;  17-559;  20-16,  279;  23- 
241;  30-36;  32-8;  34-111;  35- 
340;  40-563;  41-436;  42-54; 
45-56,  272;  46-195:  47-355: 
5.1-,'>33:  54-110;  55-33;  50- 
66:  58-353;  63-55;  64-454; 
67-561;   73-402;  76-205. 

N.  Y.  Supp.  34-919;  44-602:  48- 
173:  51-304:  58-907:  00-7M2: 
61-1100;  71-809;  72-976;  78- 
410:  90-749,  824:  92-149; 
93-H.'?3.  1111;  95-898;  96- 
501;  97-737,  1078;  98-186,  542, 
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600:    100-251.    70S;    103-324; 
1 03-795  ;     1 04-51:3  ;     1 06-64 1 , 
846;    liMl-r>;ir),    IHO;     HW-415; 

1 1  o-or; :     1 1 :ut3s  :      114-211; 
inf-:ns.    570;    iis-oio;    122- 

74;     123-984;     125-427;     128- 

130;  132-1104;  141-586,  860; 

143-961. 
riv.    Proc.   14-79:   15-198.  393. 
AIjI).    N.   C.   31-861. 
N.   Y.   Super.   50-139. 
N.  Y.  ^iin.  Cns.  1-167.  171;4-2i 

167.  306;  6-107,  312;  0-448. 
KT4. 

App.    DIv.    41-470:    ST-249;    05- 

425;   110-881;  121-758;   148- 

626. 
Misc.  23-241;  80-36;  40-503;  45- 

5tJ,   272  ;  04-454  ;  72-119. 
N.  Y.  Siipp.  51-304;  58-907,  984; 

«0-7i»2;     72-97t;;     S4-2Hn:    »<►.- 

824;   100-532;   114-910;   130- 

1089:    141-860. 


NOTES. 

App.     T)lv.     TO-S05;     116-573; 
150-76. 


St.  Uop'i*.   12-677. 
Abb.  N.  C.  20-426. 
N.  Y.  Ann.  Cas.  6-107.  312. 
875. 

Hun.  21-268;  53-347. 

App.    Dlv.    87-249;  05-425;   lOl- 

467;    127-824;    144..')4 ;    156- 

548 
MiSf."  40-503;    45-50,    272;    04- 

454. 
N.   Y.'Snpp.  5S-907:  00-702;  72- 

976:   84-280:    00-.S24 ;   02-149; 

112-122;     128-809;     141-580. 

8(;o. 

Abb.  N.  C.  3-115. 
N.  Y.  Ann.  Cos.  6-107,  312. 
876. 

N.  T.  101-176. 

App.    IMv.    41-494;    42-67;    05- 

4.59;      74-;i.')0;     05-419,      425; 

12I-75S,    763. 
Misf.    40-5(;3  ;    45-56,    272 ;    55- 

:V2\   0-4-451. 
N.   Y.   Snpp.  58-907:  00-702;  72- 

P7a :      ss-6«;i.      s:\H\     0O-824  ; 

1 0 1-782  ;    1  oa-535  ;    1 41-.S(;4\ 
Abb.   N.   (.'.  20-126. 
N.    Y.    Ann.    Cas.    6-107.   312;    7- 

157. 
877. 

Misc.   04-4#4. 
N.    Y.   Siipp.   141-800. 
X.   Y.   Aim.    Ca».  O-107. 
N7.8. 

MIsf.    04-454. 
N.   Y.   Supp.   141-860. 
\.   y.  Ann.  Cu.s.  O-107. 
S70. 

Hnn.  50-.5.").3. 

MiKC.   «  4-454. 

N.  Y.   Supp.  141-860. 

.\.   V.  Ann.  Cas.  6-107. 

KSO. 

.\.   Y.  70-54. 
Huu.   33-1. 


^rl«r^    27-93;    6H-52;    64-4.'V4. 
N.    Y.    Supp.    61-328;    116-5SS; 

141-860;    143-961. 
N.  Y.  Ann.  Cas.  6-107. 
881. 
App.      Dlv.      81-417;      114-828; 

151-605. 
Misc.  64-454;  66-225;  6T-107. 
N.     Y.     Supp.    58-500;    lOU-251; 

121-713. 
Abb.  N.  C.  81-369. 
N.  Y.  Ann.  Cas.  6-107. 
882. 

N.   Y.   HT-2T2. 

Hnn,  22-551. 

App.  Dlv.  31-417;  96-632;  lOS- 

384;    113-201;    128'>428;    13». 

671. 
Misc.    42-54;  64-4.34. 
N.   Y.   Snpp.   58-300:  85-574:   80- 

154;     00-98;     112-78.1;     184- 

203;   140-9,30;   141-8G0. 
N.  Y.  Ann.  Cas.  6-107. 
S83 

N.'  Y.  61-564;  63-77. 
App.   Div.  80-22. 
.Misc.   64-4.54. 

N.  Y.  Supp.  80-184 ;  141-860. 

T.  &  C.  3-269. 

N.  Y.  Ann.  Cae.  6-107. 
884. 

MiRO.  64-454. 

N.  Y.  Supp.  141-860. 

Abb.  N.  C.  30-85. 

N.  Y.  Ann.  Cas.  6-107. 
885. 

Hun.  88-827. 

App.  Dlv  2-502:  60-452;  80- 
T?(K-3  ;  O5i-.-?05  :  117-247  ;  ISO- 
734;  152-201. 

Misc.  8-547:  10-620;  46-24:  5.S. 
;;53:    0-1-454. 

N.  Y.  Supp.  64-248;  flO-741:  86. 
1109;  113-241;  1O2-80S  ;  105- 
773;  110-1098;  141-.S60. 

St.   Kcp'r.  3-194;  5-316;   7-2S2. 

Al)b.   N.  C.  20-172. 

Dem.  2-399. 

Crini.   Ucp.  4-582. 

N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun,    14-1;  31-95. 

App.  Dlv.  22-287 ;  55-262  ;  11«K 
881 

M  Isr.    1 1  -."20 :    5."?-.33 ;    n>l-4M 

N\  Y.  Supp.  32-740;  141-860. 

N.    Y.    Super.   50-226. 

\.  Y.  Ann.  Caa.  .e-107. 
8S7. 

N.   Y.    168-125. 

Hun.  38-376;  62-389;  04-318:  T*- 
229. 

App.   Dlv.  28-59;  31-29S:  a3-i:?n 

40-248.    394;    69-218;     e7-54&: 

81 -(57:   S7-0O8;  O7-501  ;    luS: 
16T;    114-539;   117-817;    118^ 
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773;    122-452;    12O-0O1;    137- 

300;    144-798;    148-627. 
MIsr.   »>-r»lO:   aK-*^41  ;    54-274; 

65-34;   79-6G. 
N.  Y.   Supp.  50-896;  52-017;  63- 

359  ;  68-755  ;  74-684  ;  77-151 ; 

97-91:      1<M)-1LM  ;      102-1005; 

103-849:  100-171,  1009;  107- 

198;  12B-598. 
N.  Y.  Ann.  Cas.  10-3(K). 

N.'  Y.    186-272:    108-125. 
Hnn.  38-377:  O2-3S0:  04-318. 
App.    DIv.    49-248:    67-545;    87- 
608:    110-107;    118-773;    137- 
883;    148-627. 
N.  Y.  Supp.  48-936  ;  74-684  ;  97- 
91;     tO:i-635,     849;     1O6-1000; 
122-190. 
St.  Rep'r.  21-872;  32-50;  42-336; 

46-3(53. 
Civ.   I'roc.   16-384:   18-38. 
Salid.  1. 

Hun,   22-594;  39-625. 
SiiImI.  3. 
N.  Y.  Supp.  129-646. 
nun.  39-625. 
Subd.  4. 
Hun.  39-625. 
N.  Y.  Supp.  129-646. 
Subd.  5. 

N.   Y.   102-599. 

Hun,   29-139. 

App.  Div.  07-546 ;  87-607 ;  118- 

773;   148-627. 
Misc.  54-274. 
N.  Y.  Supp.  84-563. 
Civ.    Proc.  11-51. 
Sobd.  7. 

Misc.  75-614. 
889. 

N.    Y.   168-125. 

Hun,   14-326. 

App.   L»lv.   24-16;    153-887. 

Misc.   70-530. 

N.    Y.   Supp.    103-840;    IO6-1000; 

127-333;    137-1104. 
l)(*m.  2-rJ8. 
800. 

N.    Y.   168-125. 
Hun,  15-385;  19-282. 
N.   Y.   Supp.  1O6-1U09. 
801. 

N.   Y.  168-125. 
App.  Dlv.  122-57.  451. 
N.   Y.   Supp.  29-1106;   1O6-1009. 
Civ.  Proc.  23-817. 
892. 

N.    Y.   168-125. 

App.      Div.     122-57.     47)1;     155- 

893;    158-817. 
N.    Y.   Supp.   106-1009;   107-83; 
139-1070;    142-151;    144-l.->0. 
Barb.  25-452. 
How.  41-421. 
WfDfl.  21-156. 
H03. 

JS.    Y.  185-272. 


Hun.  59-5.53. 

App.  Div.  114-539;  120-7;  138- 
418;   148-627. 

Misc.    7J)-66. 

N.     Y.     Supp.    80-701;    100-121; 
101-412;  104-836;  122-938. 
894. 

App.  Dlv.  81-67:  114-530;  120- 
7;    138-419;    144-708. 

Misc.  23-262,  613;  51-222;  79- 
67. 

N.  Y.  Simp.  51-172:  52-200:  54- 
040  ;  56-888  ;  10O-121  ;  103- 
637;   122-938;   129-598. 

Civ.    Pror.  9-141. 

Abb.  N.  C.  10-324. 

How.  63-94. 
895. 

App.   Dlv.  84-270;  114-589. 

Civ.   Prof.  9-144. 

Dcm.  4-330. 

N.  Y.  Supp.  100-121  ;  1O6-903. 
896. 

App.  Div.  138-419. 

N.  Y.  Supp.   122-938. 
697. 

App.   Div.  105-628. 

N.  Y.  Supp.  82-683. 
898. 

App.   Div.   105-628. 
889. 

N.'  Y.  59-313. 

App.  Div.  1-572;  138-419;  142- 
776. 

Misc.  38-233. 

N.  Y.  Supp.  77-145;  182-988. 

Cow.  7-59. 
900. 

N.  Y.  60-518. 

Hun.  64-489. 
901. 

N.    Y.   11-204.  301;  20-184. 

Misc.   48-277. 

N.  Y.   Supp.  96-728. 

Barb.   25-274. 

Abb.   N.   C.  1-87;  9-62, 

JohDS^  2-417. 

Daly,  4-518. 
Subd.  2. 

App.    Dlv.  124-481. 
902. 

Hun.  78-516. 

App.   Dlv.  79-256. 

Misc.  48-277. 

N.  Y.   Supp.  96-728. 
903. 

Hun,  78-516. 

App.    Dlv.  79-255. 
904. 

Hun,   78-516. 
906. 

II un,   78-616. 
907. 

Hun,    78-516. 
900. 

Hull.    78-516. 

App.   Dlv,   158-504. 
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910. 

N.  Y.  60-133;  138-368. 

Hun,  S3-546;  «2-388. 

App.   Div.   40-368;   61-378,   471; 

124-636. 
N.     y.     Supp.    63-400;     64-753; 

1O0-77;   131-563. 
Oil. 

N.   Y.  55-465;  168-125;  180-85. 

Misc.  67-107. 

App.    Dlv.  51-471;   111-516. 

N.     Y.     Supp.     46-630;     07-737; 

107-«3  ;  121-713  ;  142-151. 
012. 

N.   Y.   135-272. 
N.   Y.   Supp.   100-707. 
013. 

N.  Y.  136-272;  124-485. 
App.  Div.  146-683. 
Misc.  20-510;   70-78;  80-628. 
N.   Y.   Supp.  108-1027 ;  130-522. 
Daily  Keg.  23-02. 
014. 

N.  Y.  155-338. 

App.    Div.    10-191;    22-287;    30- 

613;  34-582;  63-235;  82-104; 

130-777;   148-158. 
Misc.     10-307;     23-497;     40-127, 

130;  41-643;  50-468. 
N.     Y.     Supp.     71-398;     81-416; 

100-564;   132-1023. 
Abb.  N.  C.  30-68,  n. 
N.  Y.  Ann.  Cas.  5-275. 
016. 

N.  Y.  186-589;  177-400. 

App.    Dlv.    16-189,    191,    193:   22- 

142;    30-612;    34-582;    63-235; 

82-104;      llO-lln;      130-777; 

147-599;    148-158. 
Misc.   10-307;    2:i-497 ;   25-354; 

41-643;    50-46vS. 

N.    Y.    Supp.    48-60;   62-392;   53- 

476;    54-114;    5K-695;   71-:mS; 

81-338  ;      07-169  ;      100-564  ; 

132-1023. 

N.  i'.Ann.  Cas.  4-308;  6-275,  323. 

016. 

N.  Y.  Ann.  Cas.  6-275,  823. 
017. 

Misc.    40-127. 

.\.  Y.  Ann.  Cas.  5-275,  328. 
OlS. 

X.  Y.  Ann.  Cas.  6-275. 
010. 

App.  Div.  34-582  ;  82-104  ;  148- 

158. 

Misc.     10-307;     23-497;     40-127, 

130. 
N.  Y.  Supp.  132-1023. 
N.  Y.  Ann.  Cas.  5-275. 
020. 

N.  Y.  Ann.  Cas.  5-275. 
021. 

N.   Y.  83-582. 

N.   Y.   Supp.   110-833. 

App.  Div.   135-71. 


022. 

N.    Y.    54-353:    65-525;    60-640; 

148-135. 
023. 

Hun,  31-519;  76-342. 

App.    Div.    28-254;    45-186,    190; 

00-313;   110-358. 
Misc.     8-516;      10-343:     66-683; 

63-344. 
N.  Y.  Rnpn.  31-29;  50-1053;  «0- 

1072 ;     65-291  ;     01-142 ;     94- 

502:    0«-;w.3:     107-678:     117- 

220  ;        132-729 ;        133-1001 ; 

134-1036. 
N.   Y.   Ann.  Cas.  6-253;  7-100. 

Wend.  2-860. 
025. 

App.   Dlv.  33-870. 

Barb.  61-54& 
026. 

Hun,  02-154. 
027. 

N.  Y.   Supp.  04-47. 
028. 

J^.   Y.   Supp.  04-47. 
020 

N.'  Y.    171-488. 

App.   Dlv.  58-436. 

N.   Y.   Supp.  48-501;  941-47. 

N.    Y.    Super.   47-174. 

How.    60-334. 
030. 

Hun,   73-388. 

N.  Y.  Supp.  04-47. 
031. 

Hun,   73-388. 
032. 

N.    Y.    Supp.   108-73. 
033 

N.'    Y.    104-157;    138-179;     153- 

381. 
App.    Dlv.    10-380;    28-444:    33- 

b\:  38-162;  65-537;  69-497:  73- 

583;    101-147;     134-126;     135- 

741. 
N.   Y.   Supp.  51-111;  74-985:  77- 

46;    86-tkiO:    01-852;    llM-«52; 

110-978;  131-56. 
Misc.  73-153. 
N.  Y.  Ann.  Cag.  6-271. 
034. 

St.  Rep'r.  5-100. 
Week.    Dig.    26-217. 
085. 

N.    Y.   05-624;    121-477;    124-52; 

140-445;    140-70;    153-381. 
App.    Dlv.    17-629;    66-533;    61- 

6-10;   120-92. 
Misc.    12-97:    53-585. 
N.  Y.  Supp.  54-78,  83;  lOa-779: 

105-;^3. 
X.  Y.  Ann.  Cas.  4-163;  9-40.  n. 
936 

N.*    Y.    121-477;    135-326;     149- 

78. 

App.  Div.  17-629;  60-533: 
651.  • 
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N.    Y.    Supp.    13T-643. 

N.  Y.  Ana.  CaB.  4-1(3. 
»37. 

N.  Y.  13T-329:  140-445. 

App.  DIv.  3H-162 ;  05-537 ;  120- 
92;    133-433. 

Misc.    12-97;   50-3M;   61-365. 

N.    Y.    Supp.    98-829:    100-616 ; 
105-33;    114-867;   117-753. 
938. 

Misc.  6-533;  16-433. 
Snbd.  2. 

Misc.   01-118. 
030. 

Misc.  5-533. 

St.  Uep'r.  11-100. 
841. 

Hnn.  92-154. 

Misc.   15-326;  68-640. 
942, 

N.'  Y.  44-27;  50-182;  58-562; 
167-437. 

App.  IMv.  29-399:  08-107;  84- 
565;  87-607:  1 04-430,  574; 
140-422  ;    150-7();<. 

Misc.  13-422;  20-305,  333:  35- 
770  *  47-'»S'> 

N.  Y.  Supp!  4.S-806:  61-705;  74- 
165;  82-842;  03-575,  768; 
131-280:  146-189. 

Counoly,  2-23. 

N.   Y.  Cr.  Rep.  8-50. 
948 

App.  Div.  82-403. 

Misc.  47-148, 

Johns.  17-272. 
944* 

App.    Dlv.    149-834. 

N.   y.    Supp.   81-868. 
945. 

Hun,  46-370. 
947. 

Hun,  90-105. 
948. 

App.  Div.  188-678. 

Misc.    17-569. 

N.  Y.  Supp.  123-12. 
940. 

App.  Dlv.  138-678.     ^ 

Misc.   17-569:  50-651. 

N.  Y.  Supp.  128-12. 
062. 

N.   Y.   138-70. 

Hun,  40-471:  90-105. 

App.    Dlv.   30-436. 

Misc.  10-108;  50-661. 

N.    Y.    Supp.    62-246;    107-564; 
113-835. 
953. 

N.    Y.  188-70. 

Hun,  46-471. 

App.   Div.  36-436. 

Misc.  1O-108;  66-661. 

N.  Y.   Supp.  107-564. 

066. 

App.  Dlv.  77-219;  07-616:  130- 
13;  157-796. 


Misc.  38-97. 

N.  Y.  Supp.  77-111;  79-18;  114- 
403. 
056. 

N.    y.   95-624. 

N.  Y.  Supp.  143-404. 
057. 

N.    Y.   05-624;    138-70;   153-381. 

Him.  40-370. 

App.    Div.    35-341. 

Misc.  73-153. 

N.   Y.   Supp.   64-975. 
058. 

X.   Y.  95-624. 

Week.  Dig.  20-238. 
900. 

N.  Y.  2O0-334. 

App.  Div.  ii;i-6ra:  123-1 6. 

N.    Y.    Supp.    00-978;    107-446 ; 
142-1004. 
001  d. 

N.    Y.    207-152. 
002. 

Run.   72-602. 
063. 

Hnn.   65-564. 
App.  l»iv.  144-551. 
Misc.  82-288;  79-Sl. 
N.   Y.  Supp.  114-898. 
064. 

N.  Y.  200-266. 

Hun,   1*^536:  56-887. 

App.      Dlv.      135-589;      144-551, 

559 
Misc.'    7-542:     21-498;     29-162; 

:i2-288;   41-126. 
N.    Y.    Supp.   4-892;   48-173;  60- 

175  ;    189-841. 
St.    Rep'r.   20-8.35. 
Civ.    Proc.    18-215. 
Abb.  N.  C.  15-283;  24-458. 
Snbd.  1. 

Misc.    10-426. 
005. 

App.  Div.  90-303  ;  144-551,  559  ; 

150-J^OO. 
N.   Y.    Supp.   80-281  ;   139-341. 
Misc.    70-81. 
Abb.  N.   ('.   15-282. 
How.    64-279. 
066. 

App.  Dlv.  145-834  ;  159-SOO. 
007. 

N.    Y.    43-411. 

App.       Dlv.     43-169;     140-679; 

151-72.")  ;  158-1S2  ;  150-800. 
Misc.    1O-.-.04;    20-503. 
How.  50-244. 
N.   Y.   SUDP.   134-399. 
968. 

N.  Y.  40-504:  71-333;  74-495; 
90-112:  lOl-lST:  lO.'S-.llJ), 
,'>67:  114-577;  131-225;  l-»3- 
377:  170-209:  1H4-27. 
Hnn.  30-155:  44 -.168:  60-505: 
02-2^:    82-442;    88-111. 
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App.    DIv.    50-302:    5»-5T7:    07- 

554:    T4-217:    78-3M,    303:    70- 

KiO:     HO- 149;     sa-Con;     .SH-3tO: 

«H-300;        S>l>-428:        107-542; 

110-243:      122-084;     121>-692 ; 

13M-S,     K,SO:     143-958;     155- 

686;    150-800. 
Misc.   O-02;   12-121;   17-425:   27- 

9;     32-73;     40-252 ;     44-316; 

5't-5H.  ■     _ 

N.  Y.  Supp.  G3-948;  69-694;  80- 

319,    552;    J>0-(;99 ;     101-553: 

llMf-BOO:  107-779. 
St.    Rep'r.    12-512;    14-798;    15- 

196;   32-99;   52-845. 
Civ.   rroc.  0-42,  230. 
Abb.    N.  C.    17-290;  21-350;  31- 

65. 
N.  Y.  Snpor.  ^3-71,  146;  54-543: 

55-152;    5S-183. 
How.  N.  S.  3-442,  530. 
Dem.    2-619. 
N.   Y.   Ann.  Cas.  2-34. 
So  1x1.   1. 

N.    Y.   .S2-fi5:     100-207.   868,  641. 
App.    Div.    1-376;   00-428. 
Misc.   5-313. 
N.    Y.    Supp.    4-806;    6-245;   01- 

292;   114-447. 
Abb.    N.    C.    22-277. 
Sabd.  2. 

N.    Y.    105-321.  _ 

Hun.    31-000:   44-2:   60-522. 

App.    Dlv.  7-319;   122-119. 

N.   Y.  Supp.  15-291. 

St.     Ron'r.     37-026;    40-34;    41- 

683:  48-862. 
Civ.   Proo.  12-225. 
N.   Y.   Super.  54-W. 
060. 

N.   Y.   101-187. 

Hun,   02-219.  ^     ^^^ 

App.  l>lv.  70-109;  08-300;  159- 

S4)0. 
Misc.   40-252:    70-81. 
N.   Y.    Supp.   139-341. 
N.   Y.    Siip'T.   55-152. 
070. 

N.    Y.    lO0-4aS:    120-274:    lai- 

215;    157-236;    207-570. 
Hun.     60-521:      76-63.    5S7.    590: 

81-0,    8;    82-441;    80-141;    88- 

11;  80-367:  02-386. 
App.    Dlv.     23-3.-.9;    41-02,     454: 

02-200:  78-73;  70-109;  80-152: 

82-7S.     605:     88-340;     O8-.300; 

1 1 0-244  :    1 22-084  ;    143-95M  ; 

100-241.    478. 
Mlsr.     0-92.    !»:{;    20-77:    2»-.595: 

30-321;    00-200;    64-123;    60- 

215;   73-10. 
N.   Y.   Snpp.  28-214:  JtO-271.  580; 

48-15.     2"4:     52-10:^0:      01-41: 

70-1122:    7O-sst0;    80-"2:    ^'-l- 

1(»0(»;    J»O-000:    101-553:    107- 

770-    118-52;    120-712;    145- 

052. 
Abb.  N.  C.  27-401.  405:  28-3. 


N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  6-249,  260. 
<>71.  __ 

N.    Y.     lOO-U;     114-489;     138- 

656:  207-567. 
Hun,  00-521;  88-181- 
App.    Dlv.     6-602;    52-435;     ««- 

621;     68-48;     79-160;     8»-550: 

98-300  ;     122-684  ;     126-365  ; 

143-958 
Misc.  6-93;   40-252;   64-124. 
N.    Y.    Supp.    65-234;   71-«>;    74- 

34;  85-101:  00-099;   107-779; 

110-818;  118-52. 
X.  Y.  Ann.  Cas.  6-260.  279. 
072. 

N     Y.   07-1;    101-187:    lOO-U. 
App.   Div.  79-170;   1O8-206. 
N.   Y.  Ann.  Cas.  6-261.  275. 
973. 

N.'  Y.  203-501. 

App.     Div.     144-181;     146-834; 

149-21 ;    150-529. 
N.  Y.  Supp.  128-906 ;  133-627. 
074. 

N.    Y.    1O0-468;    104-131;    175- 

220;  178-219;  200-291. 
Hun,  70-63. 
App.    Div.     23-359;    30-77.      310: 

30-177;  44-02;  00-305:  SO-14?»: 

82-78  ;      122-684  ;       1 2»-1 73  : 

692;  150-529;  153-239:   157- 

291  :   100-505. 
Misc.    0-92:    0-92;    25-229;     »e- 

503;  30-86;  64-124. 
N.  Y.  Supp.  30-271;  41-226:  4*i- 

15:    55-763:    60-401,    577;    61- 

808;     70-206;     80-552 :     lOT- 

779;  135-550;  142-416. 
N.    Y.   Super.  55-152. 
N.  Y.  Ann.  Cas.  6-251,  281. 
075. 

Hun,  60-292. 
070. 

N.   Y.  207-575. 

App.     Div.     141-SOO:      144-.^3S, 

553  ;   155-309  ;  159-799  ;   1«0- 

^«»  1 

Misc. '  0-117  :    28-711 :     «T-riM : 
08-470  ;   70-128 ;   74-561  :    79- 

N.  "y.   Supn.   124-786;   13d-341 ; 
145-108.*. 
077. 

App.  Dlv.  10-2S7;  27-161.  45^; 
28-303:  20-871:  31-lSO.  806: 
42-4:  58-321:  76-484:  813-284: 
01-19:  02-250:  125-;U0,  398; 
120-78:    138-274;    1IM-S47. 

Misc.  18-290;  25-3.52:  2U-425: 
;?O-00:  45-172:  52-812,  521; 
00-300:   61-74. 

N.  Y.  Supp.  50-S29.  622.  1002: 
52-011.  772:  58-020;  «l-024. 
912:  78-778:  82-159:  S€l-:<4  4 
88-37:  102-561  :  10a-r»81  : 
105-205.  235;  lO-^-C,-;!  ;  10S»- 
725:  113-31.  502.  633; 
900;  130-320;  158-002. 
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Civ.  Proc.  10-41.  134. 

Abb.  N.  C.  15-282. 
080. 

Hull.   2;U406;  «5-531. 

Misc.  T-542  ;  48-495. 

N.  Y.  Supv.  05-910;  103-581. 

Civ.  Proc.  10-134. 
081. 

N.  Y.  «t>-ei;  73-195.  347,  009; 
74-61:  75-840. 

Hun.   14-324. 
082. 

n"  Y.  8S-258;    96-3aS:    1K8-419. 

Hnn.  22-506.  551  :  82-71 ;  43- 
162;  47-245:  63-403;  70-8T9; 
02-44. 

App.  niv.  2-507:  8-621:  41-448: 
4e-.%28:  52-.'i91:  55-389:  50- 
101;  08-482;  70-306:  77-466: 
7H-544:  82-484:  85-68;  102- 
425:  108-233:  110-598;  llO- 
338:  126-128;  128-703;  189- 
129;  144-688:   158-192. 

Misc.  27-9:  20-58,  664;  48-309; 
eO-209;  70-560. 

N.  Y.  Supp.  68-856,  882:  00-560; 
fll-97,  680:  00-931:  07-17.  5«1 : 
78-817:  75-200:  70-307:  «2- 
918:  85-7:  02-459 :  05-758; 
07-144:  104-230;  100-648 ; 
123-90^i :  126-414  ;  128-138. 

Civ.   Proc.   15-81. 

Week.   Dig.  25-281. 

N.  Y.  Ann.  Cas.  8-493. 
083. 

Hun,  82-72:  68-247;  76-117. 
^App.  Dlv.  2-567;  8-621;  28-35; 
55-.389.  470:  62-543:  71-410; 
77-466;  80-247;  O*>-307;  112- 
921;  110-496;  110-338;  120- 
338;   15.3-192. 

Misc.  43-309;  44-242:  48-31. 

N.  Y.  Siipp.  50-1007:  07-176: 
71-88;  72-704;  75-725;  SO- 
259;  00-920:  96-72;  101-769; 
102-602;    1U4-230. 

Civ.  Proc.  6-141:  15-83. 

Abb.  N.  C.  22-356;  28-435. 
Svbd.  1. 

N.  Y.  83-156;  99-431. 

Hun,  40-461. 

App.  Dlv.  52-591;  64-531;  60- 
128;  80-246. 

N.  y.  Supp.  66-1097. 

St.    Rep'r.    14-647;    83-207;    34- 
707, 
Snbd.  2. 

Hun,    8-234;   13-345;   46-395. 

App.  Div.  69-413;  114-872; 
120-339. 

N.  Y.  Supp.  74-1009;  100-200; 
110-528. 

St.   Rep'r.  23-595;  53-857. 

Abb.  N.  C.  22-355;  25-309. 

Hnn,  32-71;  62-474;  76-000: 
78-39. 


App.  Dlv.  2-567;  7-460:  8-621: 
18-398:  27-100;  55-389;  OH- 
281  ;  77-172.  466 ;  87-619 : 
1 0:i-425 ;  1 1 0-;i:<8 ;  1  :t5-732 . 
137-53;  138-r»n6;  140-885; 
141-41  :  143-828  ;  144-688  ; 
163-192. 

Misc.  26-470;  82-602;  68-22; 
60-209. 

N.  Y.  Snpp.  50-135;  66-560;  67- 
176:  74-54:  78-1072:  70-;{07; 
85-7;  80-621:  02-004:  1<>4- 
230;  110-900;  122-708;  125- 
61 4  ;  1 26-4 14:  1 20-1  ;  132- 
593;  138-356;   142-228. 

N.   Y.  Ann.  Cas.  8-261,  348. 
085. 

Hun,  66-238. 

App.  Dlv.  8-621;  64..359;  60- 
103;  108-10;  137-63;  147- 
584;    153-192. 

MUc.   41-205;  4.1-116. 

N.  Y.  Supp.  07-561;  96-469; 
132-593;   138-356. 

N.  y,  Ann.  Cas.  8-495. 
986. 

N.   Y.   188-445. 

Hun,   76-000:    78-39. 

App.  Dlv.  5-621:  8-621;  26-460; 
35-187;  54-358;  56-168;  67- 
342;  68-282;  103-423;  1  OH- 
IO. 233:  112-127;  116-496; 
137-58:  144-688:  147-r»84 ; 
151-916;    15:U192:    156-149. 

Misc.   26-392,    419;   41-204;   60- 

N.^Y.Snpp.  54-773:  67-561:  71- 

55  :     S3-930  ;  *  H5-S  :     02-904  : 

95-400,     758;     101-709;     120- 

414 ;     120-1 :     182-593 ;     130- 

85;    138-356. 

Abb.    i\.    (^   S-'J46:    11-23.3. 
•   How.    64-156:    08-516:   60-319. 

N.  Y.  Ann.  Cas.  8-260,  349,  495. 
087. 

N.    Y.    43-224:     83-156;     90-383. 

Hun,  43-43.3. 

App.    Dlv.    7-4r>0:   8-621:   67-342: 
77-172  :  0-1-577  ;  HW-1 1  ;  117- 

890;    181-242;    187-54:    151- 

916;    153-192;    155-399. 
MlKC.  43-116. 

N.  Y.  Siipp.  50-469:  78-1072:  SS- 
192;    95-469:    116-629;    136- 
85.   203;    142-22S, 
St.   Rep'r.   33-207. 
N.  Y.  Ann.  Cas.  8-849. 
Snbd.  1. 
Hun,  38-294:  76-117. 
App.    Div.   66-367. 
St.  Rep'r.  32-844. 
Snbd.  2. 

App.    Dlv.   47-415:   74-24;   119- 

504. 
X.     Y.     Supp.    76-C99;    104-275: 

110-om;. 

N.   Y.  Ann.  Cas.  7-263. 
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Snbd.  8. 

Hun,      14-497;     d2-72;     66-454; 

83-32. 
App.    Dlv.  2-567;  26-460:  2S-33; 

66-205:    67-431:    68-87,    181. 
Ml8C.  27-9 ;  57-359. 
N.   y.  Supp.  50-226,  1005:  74-1.% 

73;    119-906. 
St.  Rep'r.  50-447. 
0S8. 

App.   Div.    94-441;    137-54. 
1>89. 

App.  Dlv.  78-542. 
990. 

Misc.  27-15. 
091. 

N.  Y.   Supp.  102-692. 
992. 

N.    Y.    107-531;    118-414;    124- 

645;    150-359;    162-263. 
Hiin,  61-474;  80-177. 
App.     Div.     2-341;    81-498;    95- 

349;    104-i.^»:    i2:i-S2.-»:   126- 

425;  135-580;  137-528;  151- 

154 ;  157-297  ;  159-731  ;  160- 

270. 
Misc.  6-118;   8-270:  10-180:   H- 

393;     12-48:     13-220;     20-512, 

558;  33-491;  52-15. 
N.    Y.    Supp.    4-929:    52-1:    61- 

515;  66-.55.S:   8H-065;    110-777; 

121-677;    185-411;    142-.')06. 
Civ.    Proc.    14-146,   332;    15-162; 

19-370. 
Abb.  N.  C.  27-419. 
N.  Y.  Snper.  56-553. 
N.  Y.  Ann.  Cas.  1-4;  6-73;  8-123, 
OO.'l. 
N.  Y.  207-581. 
App.  Div.  95-153.  349 ;  123-82."  ; 

149-329  :     151-154  ;    152-852  ; 

160-271. 

135-411 


X.    Y.    Supp.    lOS-.-SGO;    i: 
37-1002;    145-78.   591. 


994. 

N.   Y.  80-147:  103-658:  150-400; 

156-00;  162-263. 
Hun,  61-4;  80-177;  88-147. 
App.     Dlv.     1-601;     ll-31l>:    26- 

588;    42-8:    8,1-31:    84-53;    95- 

349  ;   123-825  ;   135-589  ;   145- 

153;    160-271. 
Misc.      lO-lSO:      14-309;     20-512. 

558;    45-63;    60-374;    62-350; 

67-587. 
N.  Y.   Supp.  35-709:  58-rifi5:  615- 

66 ;  88-005  ;  124-809 ;  129-13  ; 

145-78. 
Abb.  N.  C.  27-2. 
095. 

Hun,  76-486. 

App.   Dlv.   33-376:  42-8;   53-417: 

77-387:    135-589;    157-297. 
Misc.     8-270,     293;     10-180;     14- 

310. 
N.   Y.   Snpp.    64-68;  58-665;  83- 

103;   142-500. 
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Civ.  Proc.  14-332. 

Abb.    N.    C.   27-2. 

N.  Y.  Ann.  Cas.  7-4. 
996 

Hun,   80-177. 

App.  Dlv.  53-417. 

Misc.  8-270,  293;  11-393;  14- 
310. 

N.   Y.   Bupp.  67-1113. 

Civ.    Proc.    14-332;    19-370. 
997> 

N.'  Y.  94-248;  103-658:  123- 
120,  436;   133-626;  169-108. 

Hun,  37-375;  69-212;  73-377; 
90-373 

App.  Dlv.  4-615;  5-37;  11-318: 
28-577;  29-351;  50-442;  S;S- 
75:  55-143:  57-219;  65-268:  78- 
348:  112-561;  ia4-i:i0:  128- 
804;  132-214;  137-460;  153- 
81,  264;  158-56;  160-833. 

Misc.  9-375;  11-358;  14-310:  29- 
448;  :{2-463,  535;  35-198;  45- 
64;  65-196,  108;  62-72;  72- 
334. 

N.  y'.  Supp.  28-168;  29-1118; 
3O-70<i:  36-709;  51-207;  68- 
318;  60-755;  65-687;  66-5.>?: 
67-160,  320;  71-486;  72-747: 
98-769  ;  1  lM)-620  ;  103-194 ; 
1O8-909:  113-103;  122-784; 
131-1 93  ;  i:t8-67  ;  142-759  ; 
146-57. 

St.  lU'pT.  59-189;  88-993. 

Civ.    l»roc.    14-283,    332. 

N.  Y.  Ann.  Cas.  6-219;  8-123. 
998. 

N.   Y.   103-658. 

nun,   32-200;    80-177. 

App.  Dlv.  4-615;  11-318.  319; 
29-351;  78-348;  132-209.  215; 
137-400;   140-2S6 ;  159-730. 

Misc.   9-375;    50-112. 

N.  Y.  Supp.  79-989;  122-784; 
125-173. 

Civ.   Proc.   14-332. 

N.  Y.  Ann.  Cas.  5-352. 
099. 

N.  Y.  100-93:  107-231;  123-120; 
164-399  ;  190-240  ;  aOO-88 ; 
207-572  :    208-374. 

Hun,  23-218:  33-54:  42-Ot):  «i>- 
49,  14.->,  522:  69-211;  7-f-r.«rr: 
80-184;  81-103.  562;  KH-no; 
91-284. 

App.  Dlv.  4-140.  615;  7-403;  14- 
l!i2;  19-2r.9,  5(v^:  23-50S-  21- 
405.  450;  25-280.  595:  :M>-«r:. 
522:  39-000;  46-212;  41 -Cl^ 
16-320;  r»:5..026.  019;  5  t-^.'^N- 
as-.302,  478:  75-205:  TCS-n^v- 
77-112;  78-348:  79-87:  s*»-'>:r»- 
8:s-47:t :  84-253  ;  85-93  ;  >S<W<hV 
473:  91-JSO:  96-035;  !*T-l9«t' 
245:  100-219;  101-319:  X€Ki^ 
304;    104-58.     95.    381,      5»4 ; 
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106-297,  414;  110-50,  896; 
111-446;  112-339.  561;  114- 
145;  116-328;  116-504,  712; 
121-36,  684;  i:£»-8;  125-71; 
126-87;  127-320;  128-441; 
129-431;  130-271,  374,  849; 
i:U-5o9;  l»2-208.  5ai;  1»4- 
595,  801;  135-152;  136-871; 
138-547,  590.  920;  139-78; 
140-811:  143-671.  672;  146- 
153;  146-804;  147-589;  148- 
038.  872;  14O-806;  150-562 ; 
151-C48.  702;  152-411;  165- 
376;  15«-or>;  157-297,  304; 
158-25.  90.  867. 

Misc.  6-110;  S-362;  10-725;  11- 
125,  248;  12-87:  14-604:  15-258, 
C32:  18-193;  22-81,  141;  24- 
743;  25-319,  350,  716;  26-725; 
28-303,  351.  390.  580,  601;  30- 
207;  31-334;  34-552;  40-13; 
42-,V26,  628:  4,3-100,  1,^3,  362; 
48-357 ;  40-461 ;  52-13, 
53-302;  64-97,  518,  542; 
27;  57-558;  58-175,  233. 
60-463;  61-140;  <J6-32t) 
1S3.  424  ;  70-405 ; 
556;  78-595;  74-588; 
560;   80-598;  84-42. 

N.  Y.  Supp.  1»-917:  30-68;  31- 
47;  45-780;  46^523;  48-490;  49- 
486.  917;  52-24,  310;  57-117; 
59-498;  61-693,  1129;  66-575; 
74-29:  78-129.  487:  79-989;  82- 
401;  83-821;  86-101;  S7-46.S; 
88-187  :  89-858  ;  92-674  ;  9.3- 
679;  94-860;  96-542;  96-257; 
98-769;  109-937,  1003;  101- 
968;  107-455;  108-448;  114- 
228:     115-357;     119-305.     405, 


524, 
;  66- 

373; 
*,.7,  68— 
72-531, 
79-369, 


1001;     122-4,     784; 
126-88  :      127-.33n  ; 


132-597 

135 -.5  5  5 

142-.500 
Civ.    Pioc. 

220.  370. 
Abb.   N.  C. 


13.3-214 
189-47; 
145-980. 
15-69,    160. 


125-546 
12H-S42 ; 
134-267; 
140-228  ; 

162;    19- 


29-336;  81-66,  376. 
N.     Y.     Super.    64-550;    69-442; 

114-574. 
N.  Y.  Ann.  Cas.  6-352. 
lOOO. 

N.    Y.    103-274;    164-449;   190- 

245. 
Hun,  '26-280;  48-441;  81-562. 

Dlr.    6-5(!8;   50-461;    132- 
;    160-562. 
12-48;  46-573 
Supp.  31-47; 
13eM>55. 
6-763. 
15-56. 


App. 

214 
Mif<c. 
N.    Y. 

36: 
f5t.    Kep'r. 
Civ.   Proc. 


64-518. 
49-154;   91- 


12-562. 
Cas.- 4-188. 


Week.   Dig. 
N.    Y.   Ann. 
]<M>1. 

N.     Y.     104-663:    114-574; 
87:    121 -.^.7.  456;   i;w-.50; 
322:     138-f«19;     143-349; 
267;    167-500. 


116- 
134- 
162- 


Hnn, 

App. 
."Wm.     548: 
182-215 ; 
163-913. 

Misc.  6-131 

N.   Y.   Supp. 


76-616. 
Div.   4-364 


118-420; 
139-318 : 


26-15:   106- 


128-877; 
161-883 ; 


12S-102CI. 


64-518. 

^.   113-121.       

N.  Y.  Ann.  Cas.  8-251;  10-150. 
1002. 

N.  Y.  10O-98;  128-120. 

Hun,  18-365;  31-222;  41-9;  68^ 

405;  91-172;  92-198. 
App.  DIv.   18-7;  lf»-625;  «0-467; 

132-209,  215;  189-316. 
Misc.    30-170,    207;    62-15,    801; 

54-518;   59-153. 
N.  Y.  Supp.  18-563;  86-213,  510: 
46-404;    46-186;    61-1129;    69- 
975;    102-975;    104-950;    llO- 
262;  113-1035;  128-1026. 
St.   Rep'r.  87-356. 
Civ.  Proc.  19-220. 
10O8. 
X.    Y.    80-275:    86-433:    91-539; 
96-252;  97-1;  188-689;  207* 
574. 
llun,  26-187;  64-110;  72-193;  74- 
382;    76-185,   589;   82-400;   88- 
233. 
App.   Dlv.  14-162;  24-465. 
Misc.  19-200;  41-234. 

Supp.  28-214;  61-777. 
Ann.  Cas.  6-270. 


N.  Y. 

N.  Y. 
](K>4. 

N.  Y. 
1006. 

N.  Y. 


Super.  40-448. 


89-275:  123-120;  18»-367. 
App.    Dlv.    19-625;    24-526;    60- 

407;    1.36-872. 
Misc.   84-406 ;   62-14,   801 ;   64- 

518. 
N.  Y.   Supp.  33-60;  69-646,  975; 

102-975;    104-959;    122-4. 
Civ.  Proc,  19-220. 
Abb.  N.  C.  10-6. 
How.  62-29. 


1006. 

N.  Y. 
1007. 

Ap 


123-120. 


Dlv.  102-364;  116-80. 
Supp.  92-674;  123-1026. 


67-161. 

Supp.   113-652. 
46-183;  60-434. 
6-84. 


1047 


App. 
N.  Y. 
1098. 
N.    Y. 

N.   Y. 
Misc. 

St.   Rep'r. 
1009. 
N.    Y.    71-333:   74-382;   109-472; 

113-222;  201-507. 
Hun.  17-325;  30-l,'-,5;  43-181;  44- 

1S4;  52-5:?2;  86-383. 
App.    Dlv.    59-576:    80-1.56:    82- 

78;  123-14;  160-245,  479. 
Misc.  8-4H8:  12-122;  22-283;  45- 

183;  6O-240. 
N.    Y.    Supp.    8«-.'353;    81-794; 

107-381;    146-987. 


r 


NOTB8 


St.    Uepr.    5-86:    6-812;    16-408: 

32-99. 
Abb.   N.   ('.  27-47.-,;  S4-435. 
N.   Y.  Super.  54-543;  58-183. 
N.  y.  Aun.  Cas.  0-279. 
Snbd.  4. 
N.    Y.    50-572;    51-300:    83-149; 

93-r>39. 
Ilun,  25-598;  82-531. 
A  pp.  Dlv.  80-136. 
lOKK 

X.    Y.    82-576;    124^87;    127-193; 

148-84:  162-283. 
Him,  7-2:  43-443. 
App.    Dlv.    16-2(55;    39-355;    49- 

379  ;  57-243  ;  61-293 ;  98-260 ; 

103-102;      111-540;      112-696; 

I  1 3-.S(;i  :     1 29-5 19  :     1 44-551  ; 

145-153;  146-42;  1^1-154. 
Misc.  47-90;  69-424. 
N.  Y.   Supi).  44-C74;  56-954;  68- 

157;     70-358;     90-480;     92- 

491:      93-4SL>:     97-049:      113- 

993;  125-893;  130-G42 :  135- 

411;   139-341. 
St.  Kep'r.  61-4. 
Abb.   N.    C.   29-11. 
X.  Y.  Ann.  Cas.  1-281;  9-296. 
lOll. 

X.   Y.   73-375;  134-322;  144-508; 

148—294 
Htm.    24-357:   76-160:   80-138. 
App.    Dlv.    9-259;    14-83;    105- 

88;    130-197;    130-264;    15K- 

182 
Misc.  24-744,  757  ;  53-178. 
N.      Y.     Supp.     33-05(J;     93-849; 

120-960;   142-1050. 
(Mv.    Proc.    15-113. 
Abb.   X.  C.   29-209. 
N.    Y.  Super.  45-455. 
X.   Y.   Ann.   Cas.  2-47. 
10I2. 

X.   y.   125-145. 

Hun.    70-100:    80-188. 

App.    Div.   2-5:U;   1 20-603;   129- 

04S:   130-197;   138-273. 
Misc.    24-305;    38-109;    50-178; 

8:i-597. 
X.  y.  Supp.  29-1053;  53-672;  77- 

94. 
1013. 
X.    T.    74-382:   86-4.%;    105-521: 

117-111;        129-96:        137-OlC: 

139-449;      141-488;      147-237; 

148-535:    168-484. 
Hun.  16-201:  17-324;  18-105:  21- 

259:     3O-508:     31-286;     56-208; 

66-196;  70-72:  72-.j;il:  73-192; 

74-160;     75-287;     87-154;    90- 

424. 
App.  Dlv.  1-308:  22-541;  23-34S: 

28-1.^6:     35-2(J4.     429;     41-499. 

44-132:   54-4:J9;   66-408:   T2- 

4:i2;    77-175;   .s;i-455;    8I-4M»: 

88-.'?47:   98-113;    110-96;    112- 

7(»7;   114-870:  118-299:  119- 

694,     928;     125-845;     128-067; 


130-565.   558;   132-796;   143- 

D73;   15O-107. 
Misc.   6-91;    16-619:  20-155;  26- 

150:    31-281:    32-288;    3«-«rC: 

44-583;    53-178;    60-434;    67- 

563. 
N.    Y.    Supp.    86-177,    216.    1O30: 

41-53;  45-816:  48-15.  154.  748; 

60-874:    54-724,    810;    6IS-721; 

56-740:    58-645;    60-740:    61- 

934;    66-474.    996;    72-657:    74- 

366;    82-452;    90-780;    9T-107; 

98-777  ;      99-816  :       10O-194  ; 

lo;t-437;    104-810:    107-108S; 

110-95U:    113-201,    6.52;    115- 

43;     117-554;     118-15;     122- 

885;    184-734;    186-98;    137- 

689. 
Civ.  Proc.  15-403. 
Abb.   N.  C.  29-27S. 
N.   Y.  Ann.    Caa.   2-65.  272;   lO- 

291. 
N.   y!  Super.  65-152. 
T.  &  C.  5-186. 
1014. 

Miac.    60-434. 
1015. 

X.    Y.    51-140;    68-283;    78-^5; 

79-397;  136-605. 

Hun,  16-587;  TO-07;  87-154;  88- 

827;   92-523. 
App.    Dlv.    11-602;    17-610;    22- 

351:    36-216;    44-132;     72-4.32: 

84-486 ;       03-545 ;        9H-«2o ; 

104-191;      109-197;      111-512; 

112-707;    li:i-245;    128.641; 

124-1.^0;    128-671. 
Misc.    9-2:    12-44;    16-619:    25- 

345;    27^-28;    53-178;    5^-354; 

60-434 ;  73-31 ;  74-528. 
N.  Y.  Supp.  36-1080;  65-721:  5G- 

1001;  60-740;  87-817;  Oe-33; 

108-118.  909;   11O-1098;   113- 

201;  182-196;  186-93. 
C'v.  Proc.  19-91. 
Abb.   N.   C.  29-275. 
N.  Y.  Ann.  Cas.  2-134;  4-140.  n. 
1016. 
X.  Y.  184-90. 
How.  54-270;  66-172. 
Daly,  10-13. 
Wi>ek.   Dig.  7-842. 
1018. 

N.    Y.    61-309;    64-207:    74-487; 

83-46. 

Hud.  12-236;  17-997:  20-131;  28- 
150;  8e-206;  Sl-SlO;  40-623: 
71-289;  76-447;  81-146.   183. 

.     Dlv.  9-399:  22-297;  80-TT: 
2-98;  91-465;  114-324;   12»- 
510;   13:^-807. 
Misc.  9-2:  18-96:  32-5. 
X.    Y.    Snpp.   34-81:   36-657:   6«- 
129:  81-}i86:  99-849;  110-<|35. 
St.  Uep'r.  69-626. 
Civ.  Proc.  14-52. 


App^ 


1048 


NOTES. 


Abb.   N.   C.  29-263. 

N.   Y.   Ann.  Cas.   1-69;  9-193. 
1010.  I 

N.  Y.  84-680;  99-112. 

Hun.  48-612;  65-12;  66-454;  83- 
493. 

App.  Dlv.  1-631:  18-314:  45-576; 
64-416;  66-202;  70-413 ;  71- 
171;  103-102;  1O8-230;  111- 
510.  512;  124-601;  139-387; 
140-285;    149-251. 

Misc.  26-62:  31-77.  337.  358; 
48-429;  58-27,  172;  54-260; 
80-290. 

N.  Y.  Snpp.  32-32:  45-833:  47- 
150;  56-441.  442:  61-404;  64- 
572;  65-406;  72-232;  76-128, 
534;  92-491;  96-623;  97-938; 
102-477;  104-588;  109-120; 
183-768;  142-211. 

N.  Y.  Super.  59-135. 
66-119. 
Ann.  Cas.  7-173;  10-292. 


How. 
N.  Y. 
1021. 
N.  Y. 

Hun. 
522; 


App. 
501 


162-263.  283 ;  208-384. 
46-201:  68-176;  71-2;  74- 
84—161 

Div.  49-379:  54-14;  66- 
09;  103-102;  113-861;  130- 
349;  141-732;  144-551,  559; 
146-42. 

Misc.  9-661;  19-411;  22-258:  27- 
263;  45-159;  47-96;  51-331; 
77-395. 

N.  Y.  Supp.  30-551:  44-262;  50- 
46;  58-419;  63-424;  73-381: 
92-491;  93-482;  99-663;  lOO- 
328;  126-758;  130-642;  139- 
341. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  29-11;  31-138. 

N.  y.  Ann.  Cas.  1-281. 
1022. 

X.  Y.  124-88:  129-193,  288;  132- 
491;  148-84;  150-399:  151- 
282;  152-437;  154-199.  229.  71.-.; 
157-236:  162-203,  283;  103- 
505;  165-353;  168-.jl2:  17S- 
29;  181-109,  112;  183-126, 
378:  184-1.18;  Iftl-.^-^l);  102- 
415;  200-252;   208-131. 

Hun.  60-442:  74-.'>22:  82-.-i97;  83- 
554:  87-159,  373:  88-459;  89- 
257;  91-449,  505;  92-387. 

App.  Div.  1-416.  601:  2-340.  397, 
476;  3-29.  89;  6-2,19:  7-274:  lO- 
172:  11-562:  12-110.  2r)6:  13- 
117,  443:  15-2S0:  10-r);»2:  18- 
431:  2O-.305:  22-111:  3,1-507: 
26-16:  31-565:  32-271:  36-347; 
39-247,  357.  .478.  052:  40-79, 
452;  41-44:  43-140.  177:  48- 
114,  123:  50-5.T2:  52-200:  5,3- 
230,  417.  634:  54-18.  132:  55- 
81;  58-232:  61-434:  62-024:  65- 
508:  67-142:  60-64.  286:  70-.^-.: 
Tl-204:  77-205.  .100:  83-30.  34: 
86-68;  86-485,  504;  90-5.13:  91- 


116;  96-412;  98-260,  559;  lOO- 
193;  108-229;  111-190.  540; 
112-696,  847;  113-222,  861; 
117-520,  781;  ll9-3Xi;  120- 
711 ;  121-481  ;  122-451 ;  128- 
819;  127-288;  131-869;  134- 
870;  140-252;  145-814;  146- 
42:  150-833;  151-154,  158; 
15^77. 

Misc.  11-463,  483.  570;  14-309; 
15-92;  16-361;  22-548;  27-676: 
32-421;  45-159,  183;  72-334: 
78-31 ;  81-421. 

N.  Y.  Siipp.  14-435,  874;  32-48: 
35-709;  47-179;  56-218:  57- 
416,  542:  58-167,  865;  59-354. 
401;  65-294,  946,  1093;  66-390, 
577;  67-41;  70-651;  71-133:  73- 
69,  604;  74-755:  75-706:  70-79: 
82-220,  959;  83-685;  84-237; 
86-411,  520 ;  89-210,  391 ;  95- 
623;  97-586,  949:  99-174,  663; 
100-737;  102-613,  983;  106- 
137;  107-652;  111-165:  119- 
327;  130-642.  654;  131-193; 
182-196;  135-251.  411;  136- 
652  ;    138-67  ;    139-980  ;    143- 

388. 
St.   Kep'r.  56-433;  70-178. 
Civ.   Proc.   14-322. 
Abb.    N.    C.   27-315;   31-138. 
N.  y.  Super.  57-105,  408:  59-133. 
N.  Y.  Ann.  Cas.  2-158,  253;  7-98; 

8-257;  9-193. 
1023. 
N.  Y.  183-393;  191-339. 
App.  Dlv.  81-563;  93-401;  117- 

521;     123-819;     128-839,     SK^; 

134-869 :     140-252 ;     143-767, 


769; 
153, 

Misc. 
178 
N.     Y 


146-42 

158. 
45-63 : 
67-587 ; 

Supi 


147-109;    151- 


68-27, 


48-215 
72-334. 

>p.    09-:{.'J:    100-737: 
102-477, '613;    119-327;    124- 
809  :   128-4S7  ;  130-642  ;  131- 
193;   135-411. 
1024. 

N.   Y.   124-146. 
1026. 

(N.  S.)  19-277. 


Abb. 
1030. 

Ai)p. 

i4m3. 

App. 


Dlv.    143-713. 


84 


1049 


Div. 
1"<M>-4:J8. 
N.  Y.   Siipp.  93-725 
Misc.  57-141. 
1064. 

App.      Dfv. 
160-43S. 
N.  Y.  Supp.  93-725 
1065. 

App.      Div. 
160-438, 
Misc.  57-142. 
N.  Y.  Supp.  93-725 


124-374 :     133-.302 


108-801. 


31-141 ;      104-518 


». 


31-141:      104-518 


NOTBS. 


1000. 


App.     Plv.     31-141;     104-518; 
IOO-43S. 


104-51S ; 


104*518 


104-618 


MIhc    57-142 

N.  Y.  Supp.  83-726 :  120-820. 
1007. 

Hun.   17-1. 

App.      Dlv.     81-141 ; 
IOO-438. 

Misc.  R7-142. 

N.  Y.  Supp.  98-725. 
lOON. 

App.     Div.     31-141 ; 
UIO-438. 

N.  Y.  8upp.  93-725. 
lO<i9. 

App.     Div.     31-141 : 
100-4;J8. 

N.  Y.  Supp.  93-725. 
1070. 

App.   Div.  31-141;   100-438. 
1071. 

App.   Dlv.  31-141;  100-438. 
llOtt. 

App.  Dlv.  142-279. 
1171. 

App.  Dlv.  30-55G. 
1172. 

App.  Div.  30-556. 
1174. 

N.    Y.   104-137. 

App.  Dlv.  30-556. 

N.  Y.  Supp.  5B-361. 
1170. 

N.  Y.  08-845  ;  74-277 ;  a05-2r.l. 
App.  Div.   1  10-21 K. 
.Misc.   .%t-.HJm:  0.%-.'M4. 
N.  Y.  Ann.  Can.  9-262. 
N.  Y.  Supp.  120-237:  130-9S8. 
11  MO. 
N.    Y.    101-284:    121-212;    205- 

91. 
Hull.   01-238. 
App.   Div,   32-9;  53-446;  95-349; 

1 32-.V.C). 
Misc.  01 -.".74;  70-225. 
N.  Y.  Supp.  107-750;  110-777. 

iisa. 

N.  Y.  Ann.  Cas.  1-4. 
11H3. 

App.     Div.     130-nr,55;     in.n-448; 
ir»H-7:i4. 

N.   Y.    Supp.    121-r..Sl);   113-1020. 
11H4. 

App.  Dlv.  01-447. 
MiRO.   80-690. 
N.    Y.    Supp.   70-679. 
1186. 

N.  Y.  73-310;  190-244. 

Hun,  49-390. 

App.  Div.  20-.'i88  ;  00-541  ;  122. 

0l»2;    131-ir;2. 
Mis.'     ll-4."4:   0O-371.   371,    4M1; 
«2-3r»4;   07-612;   7«-.''.64  ;  HO- 
132 
N.   V.'    Supp.    OO-g.'O;    107-,''/J4  ; 
139-10HJ. 

llH<t. 

N.    Y.    197-79. 


lOSO 


Hun.    13-11;   15-153:   91-497. 

App.  Dlv.  HO-508;  137-846;  138- 
TJ71;    14H-875. 

N.     Y.     Supp.    30-348:     122-539. 

Abb.  N.   C.  31-480. 
11  «7. 

N.  Y.  73-622;  T5-579;  197-79; 
201-3!57 

Hun,  wi-567;  87-420. 

App.  Dlv.  22-158.  593;  35-232: 
37-390;  42-243;  441-144:  52- 
350.  595;  54-100;  59-614;  79- 
60;  7.'>-117;  80-384;  81-455; 
99-223;  103.59i;  112-865; 
113-11.  079;  122-622;  124- 
8.^.0.  143;  12S-4{)8;  134-41; 
135-881  ;  130-290;  137-391. 
846;  140^.'l2;  146-477;  148- 
872;  149-403;  150-893  ;  151- 
301.  763 ;  152-571  ;  157-295. 

MiKC.  22-74,  82;  32-292;  4«2-tQ2; 
43-298:  44-463.  479:  40-320; 
64-446;  01-140;  08-346;  70- 
40.-)  ;  71-193,  575. 

N.  Y.  Snpp.  18-581:  48-86;  50- 
88;  01-817;  00-349:  69-88;  74- 
1113;  77-4.">8;  8O-730;  93- 
95S  ;  SW-1078  ;  107-524  :  HW- 
663.  1080;  114-756;  12a-5.')9: 
127-137;  12N-419;  142-506; 
140-224. 

Abli.    N,   C.  31-447. 
1188. 

Hun,    80-507:   91-199. 

App.   Dlv.  35-232;   161.768. 

N.   Y.  Supp.   18-581. 
1 189 

N.  v.  123-120,  436. 

App.  Dlv.  103-60. 

Misc.  52-15. 
1199. 

N.  Y.  Supp.  114-898. 
1200. 

Hun.  25-587:  70-514. 

App.  Dlv.  18-408;  44»-103:  84- 
445;    109-86. 

Misc.  14-180;  19^596;  43-20; 
01-438;  70-338. 

N.  Y.  Supp.  87-402;  95-1030; 
128-722. 

Civ.    Proc.    14-438. 

N.  Y.  Super.  45-148. 

N.  Y.  Ann.  Oas.  2-164. 

Wook.  Dig.  10-454. 
1298. 

Hun,   7-66. 

Wook.  Dig.  9-319. 
1204. 

N.  Y.  50-<lS9:  51-136:  87-599. 
Hun.  IM-aiO;  20-619:  34-.'i44;  «0- 

292:  CH-5r,7:  71-526:  85-84. 
App.    Dlv.    10-618:    42-33.1;    73- 

300;    105-.55;    131-6.'»5;    139- 

99. 
Misc.   8-477;   10-97;  23-637:  C3- 

119'   7  I-.- 22 
X.     v.*    Snp|^*"'44-1037;    76-a">l; 

IIO-IIO;  144-470. 
AM..    X.    r.   18-369. 


NOTES. 


rO-28;  73-800,  412:  75-226:  si- 
127;  H5-230;  ft«-567 ;  102- 
128;  10«-389;  119-2U:  125- 
i39;    127-150;    ia3-917:    134- 


How.   60-409. 
120R. 
N    Y    1 03-337 
App.'  DIv.   16^618;   70-170:   111- 

10.      11;      1185-496:      124-359, 

775;  181-655;  187-400;  130- 

99 
Misc.   11-624;  18-19.  97:  63-119 
N.  Y.  Siipp.  82-920:  44-1057;  62- 

1129:    07-510.:    101-455;    116- 

110;  121-218;  128-137. 
Civ.   Ppoo.  15-171. 
N\   Y.  Super.  42-202. 
Week.   Dig.  7-107.  219. 
1207. 
N.'  Y.    B6-485;    84-266;    89-246; 

120-272;      133-605;      134-219: 

140-255;     143-302;     144-326; 

102-128. 
Hun,  12-398;  18-406:  20-153;  73- 

323;   81-483;   84-817,    383;   80- 

587. 

App.  DIv.  1-150,  282:  7-81;  36- 
217:  44-82:  40-405;  »4.12.S; 
56-13;  58-190;  68-484;  60-567; 
70-28;  73-800,  412:  75-226:  si- 

428 

839,     _ 

449;    130-317;   140-632;   141- 

338. 
Misc.  7-652;  10-106;  12-507;  14- 

598;     15-426:     lK-oo2:     25-123: 

30-69;  33-717:  42-43,  251:  45- 

295;   63-457;   64-292;   71-332. 
N.  Y.  Supp.  54-1021;  60-397;  07- 

345,    ,382:   68-253,    680:   70-750. 

78-247;  76-851:  77-49;  78-44; 

81-431:    83-316:    00-977;    04- 

401;     1O4-021;     117-129:     lll#- 

301 ;  125-982,  1087  ;  127-1100. 
St.    Rep'r.  6-10. 
Civ.  Proc.  6-158. 
Abb.   N.  C.   18-137. 
N.  Y.  Add.  Cas.  1*278;  8-242. 
1200. 

N.    Y.    162-268;    168-178;    170- 

878:  188-378;   108-286. 
Him,  70-63:  02-82. 
App.  Div.  13-602;  40-13;  62-543; 

113-862;      122-668;      132-332. 

136-676. 
Misc.     14-539;     22-551;     28-200; 

29-688;    45-.341 ;    66-41.    627; 

67-404  ;  72-179. 
N.  Y.  Supp.  35-1082;  36-686:  58- 

1018;   68-887;    71-122;    90-332; 

©2-208:  107-61.   508:   116-859; 

110-274;    121-93;   122-609. 
CIt.   Proc.  14-388. 
Abb.    N.    C.    10-86. 
N.  Y.  Ann.  Cas.  2-369. 
1210. 

App.  DIv.  187-782. 
N.   Y.  77-515:  103-274. 
Misc.   7-343;   0-231. 
N.    Y.    Supp.    122-643. 


fl211. 

N.   Y.  206-545. 

App.  Dlv.  14-.301 ;  01-534  ;  lOO- 

1,35;  117-769;   120-155;  122- 

170. 
Misc.   71-516. 
N.  Y.  Supp.  100-616. 
Abb.   (N.   S.)   12-380. 
JohDs.   Ch.   2-172;  6-283. 
1212. 

N.    Y.    85-258;    177-236;    182- 

285. 
Hud.  38-548. 
Add.    Div.    31-290:    4O-280;    88- 

«    ,2Y6a  »-*-44l:    148-802. 
Snbd.  2. 

App.    Dlv.    148-302. 

Alisc.   23-337;   45-1.59. 

N.   Y.   Supp.   63-267:  35-71. 

N.  Y.  Add.  Cas.  6-65. 
1213. 

N.   Y.  85-258. 

Hud,  29-571:  50-6. 

Misc.  28-337;  42-49. 

St.  Rep'r.  18-826;  36-168. 

Abb.   Pr.  6-1. 

How.   6-288. 

N.  Y.  Add.  Ca«.  6-65. 
S!nlMl.  1. 

App.  Dir.  81-290. 
Snbd.  2. 

N.  Y.  130-512. 
1214. 

App.  Dlv.  44-105:  66-319;  70-25; 
93-116;  148-803. 

Misc.  16^676:  67-591. 

N.  Y.   Supp.  87-28. 

How.  50-454. 
121 5i 

App.  Div.  66-319:  70-23;  03-116; 
08-567. 

Misc.    10-676;   16-620;   40-294 

N.   Y.  Supp.  47-170;  04-511. 
1210. 

N.    Y.    132-367;    134-530;    148- 

259 
Hun,  88-171. 
Add.      Div.     44-105 ;     148-741  ; 

100-313. 
Misc.    10-193. 
N.    Y.    Supp.    04-1. '{9;    102-305; 

133-340;  143-72. 
Civ.   Proc.   14-45. 
1217. 

N.    Y.    53-280:    8v^-21C;    112-391; 

134-,527:    142-152. 
Hud,   21-595;   29-571:   07-287. 
App.  Dlv.  1-404;  12-477;  14-370; 

114-406;    148-299. 
Misc.  40-349. 
N.  Y.  Supp.  102-305. 
St.  Rep'r.  51-364. 
N.  Y.  Ann.  Cas.  4-248. 
SniMi*  1. 
N.    Y.   142-152;   148-259. 
Hun,   88-171. 
App.    Div.   40-363. 
Misc.   28-331. 


^    I 
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N.   Y.   Snpp.  35-533. 
St.   Rep'r.  47-644. 
1218. 

J  J  tin,  19-306. 
Misc.  16-295;  17-340. 
1219. 

Hun,  29-571;  49-238. 
App.    IMv.    102-428;    148-303. 
>f.  Y.  Supp.  92-512. 
Civ.   Proc.   14-342. 
Abb.  N.  C.  30-406. 
N.   y.  Ann.  Cas.  1-119. 
SuImI.  1. 

Misc.    10-677. 
N.  Y.  Supp.  142-194. 
Solid.  2. 

App.  Dlv.  14-369. 
1220. 
App.  Div.  79-169;  115-496;  187- 

400;  163-252;  159-800. 
N.     Y.     Supp.     rtO-l.'S.'i;     101-4fS5: 
121-718;   137-1084;   144-897. 
Abb.  N.  C.  31-464. 
Law  Bull.  1-30. 
1221. 
Hun,  29-571. 
App.   Div.  42-333;  86-388;   101- 

lo3 
Misc.  53-47. 
N.     Y.     Supp.     83-760;     91-876; 

102-1006. 
St.  Rop'r.  21-711. 
Sabd.  3. 

Hun.  42-604. 
St.    Rep'r.   4-639. 
Abb.   N.   C.   18-410.  420. 
1222. 

N.  Y.  168-41;  198-597. 
App.   Div.  9S-566;   102-427. 
Misc.   22-258;   53-48. 
N.  Y.  Supp.  50-4C;  92-512. 
1223. 

App.   Dlv.  98-567  :  102-427. 
Misc.    13-203. 

N.  Y.  Supp.  50-46;  92-512;  102- 
1006. 
1225. 

N.   Y.   101-187;   109-12. 

App.   Dlv.  80-151;  96-164;  124- 

^  ^  r* 
i  lO. 

Mine.  73-23. 
N.    Y.   Supp.   89-200. 
riv.   Proc.  9-178. 
H«.w.  N.  S.  3-442. 
Snbd.  1. 

Hiin,  25-494. 
\h\).   N.   C.  17-299. 
1227. 

N.   Y.   131-641. 
122S. 

N.    Y.   75-240;   97-610. 

Hun,   31-140:  79-242:  87-875. 

App.   Dlv.  15-281:  26-16;  30-77- 

40-.-.f;7;    -IJJ-.-'.'m:    77-204:    KO- 

43:  94-r»9J>:  lis-.']4:i:  124-77:.. 

126-510;   130-194;   140-28.'>. 
Mlsp.    7-306;    27-676;    45-159; 

65-404. 


N.  Y.   Supp.  58-.-»0,  824;  63-431: 
80-146 ;     103-505  ;     110-336 ; 
125-12.3. 
St.  Rep'r.  12-663. 
Civ.  Proc.  19-203. 
N.  Y.  Ann.  Cas.  2-190. 
1229. 
Hun.  23-230:  81-140. 
App.    Dlv.    40-565;    49-396;    93- 

;J01;   130-194. 
Misc.    7-306;  9^514;  24-337;   39- 

894;  46-159;  66-404. 
N.  Y.  Supp.  28-13G;  62-489;  68- 
50 ;  63-431 ;  79-367 ;  86-1078. 
Abb.  N.  C.  29-265. 
1230. 

N.  Y.  43-99. 
App.   Dlv.  16-281. 
\risc.   46-159;   61-388* 
N.   Y.   Supp.   100-328. 
Week.  Dig.  10-187.  454, 
1231. 

N.    Y.  97-610. 

App.  Dlv.  15-281 ;  88-il64 ;  144- 

573 
Misc.  '45-159. 
N.  Y.  Supp.  82-471. 
Civ.   Proc.  14-176. 
4232. 

App.  Dlv.  66-319. 
1234. 

N.  Y.  190-245. 
App.  Dlv.  49-358. 
Misc.  11-12. 
1235. 

Hun,   64-127. 
App.   Div.  69-88. 
Misc.  62-65.  ^^^  ^^ 

N.  Y.   Supp.  74-589;  114-681. 
N.  Y.  Super,  46-184. 
1236. 
N.    Y.   81-183;   82-366;   119-153. 
H\in.  70-64. 

App.   Dlv.   18-564;  29-603;   118- 
861;    114-S61;    124-863;    125- 
263:  130-341). 
Ml.sc.    17-733  ;    45-159  ;    63-47  : 

55-59. 
N.   Y.   Supp.  61-178;   1O2-10O6 : 
106-219;   109-225;   141-1016. 
1237. 
N.   Y.    119-153;   163-119. 
Hun.   70-64.  ^^^    ^^.^ 

App.  Div.  96-400  ;  113-396  ;  119- 

335;  130-349;  138-247. 
Misc.    25-139;    42-43;    46-601: 

5.1-51);  <M»-4in. 
N.   Y.    Supp.   89-314:  91-32;  99- 
137:     KMI-219:     11.1-581;     122- 
162,   1028;   141-1016. 
rfv.    Proc.  23-237. 
1238. 

N.   YT  82-366. 

Misc.  17-733;  50-279 ;  66-69. 
N.   V.  Supp.  106-219. 
12.39. 

N.    Y.    103-54. 
How.  26-18a 
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Misc.  56-50. 
N.  Y.  8upp.  106-219. 
Bnrb.  42-593. 
Wend.  23-506. 
1240. 
N.   Y.   48-481;  TT-423;  106-268: 

168-273. 
Hun,   29-630. 

\pp.    DIv.    31-292:    40-108:    48- 
102;  68-14;  84-403;  88-500; 
122-120:    14B-269. 
Misc.    51-419. 

N.    Y.    Snpp.    74-194;    85-141; 
•  06-191:     101-725:     108-606; 

129-1035;   142-1027. 
St.   Uep'r.   16-255. 
Civ.   Proc.  7-328:  11-422. 
Abb.   N.   C.  30-34. 
N.  Y.  Super.  54-50. 
N.  Y.  Ann.  Cas.  1-104;  4-318. 
Snbd.  1. 

N.    Y.    137-552;    149-527;    163- 

273 
Hun,  7-209;  25-589;  86-379;  41- 

355;  48-588, 
App.  DIv.  1-156. 
St.  Uep'r.  51-860. 
How.  N.  S.  2-207. 
Dnly,  10-34. 
Snbd.  2. 

Hun,   81-315. 
Snbd.  3. 

Hun,  23-356. 
Snbd.  4. 

St.   Rep'r.  36-833. 
1^1. 

N.   Y.  73-633;  137-662;  163-278. 
Hun,   29-630:   32-193;    36-378; 

41-352 
App.    DiV.    20-529:    48-102;    88- 
501 ;  122-120  ;  132-464  ;  166- 
600. 
N.  Y.  Snpp.  32-272:  62-632;  85- 
141:  106-606;  141-725;  142- 
1027. 
St.   Rep'r.   21-456;   60-416. 
Civ.   Proc.   4-152;  13-29. 
Abb.  N.  C.  20-161. 
Dem.  6-449. 
N.  Y.  Ann.  Cas.  1-104. 
Snbd.  1. 

N.  Y.  163-273. 
Hun,  25-589;  48-588. 
Misc.   11-281. 
St.  Rep'r.  52-561. 
Snbd.  2. 

Hun,  36-380;  37-607. 
Misc.  11-281. 
(Mv.  Proc.  7-330;  8-194. 
How.  N.  S.  2-20a 
Snbd.  3. 

App.  DIv.  109-36. 
Abb.  N.  C.  21-851. 
Snbd.  4. 

N.   Y.  163-27a 

Hun,    29-630;    36-381;    68-536; 
78-847. 


App.  DIv.  40-163 ;  84-403 ;  109- 

36. 
Misc.   15-364. 
N.  Y.  Supp.  29-126. 
St.  Rep'r.  35-833;  62-661. 
Civ.  Proc.  7-331. 
Abb.   N.  C.  30-34. 
How.   N.  S.  2-209. 
1244. 

App.   DiV.   128-861. 
Hun,   12-577. 
Abb.  N.  C.  4-868b 
1245. 

N.    jr.    163-64. 
Misc.  6-399. 
1246. 
N.    Y.    68-534;    81-184;    163-00. 

274. 
Hun.  31-626:  31-193:  8t-235. 
App.  DIv.  4H-lO:i ;  107-109,  114  ; 

125-263;  143-140. 
Misc.  6-399;  31-171;  69-488. 
N.    Y.    Mipp.    :M>-7n  :    !»4-Hr20: 
109-225;   127-623;   141-1016. 
Snbd.  1. 

App.   DIv.  81-171. 
Snbd.  2. 

N.   Y.  79-565. 
Snbd.  3. 

App.  Dlv.  1O7-109. 
1247. 
Hun.  23-484. 
Misc.  69-488. 
1248. 
Misc.  69-488. 
N.  Y.  Supp.  127-623. 
1260. 
Hun,   73-23. 

App.  DIv.  77-498;  1O7-109,  114. 
N.   Y.   Supp.  94-1026. 
1251. 
N.    Y-    140-374;    143-567;    147- 

665  ;  163-54  ;  204-519. 
Hun,      73-23;      75-501;     79-22S: 

83— 20'^ 
App.   DIv.  8-,^0;  22-93;  46-40r. 
66-31;  52-113;  77-498:  80-204: 
101-124.     350;     105-574;     112- 
158;  143-149;  155-43. 
Misc.  6-398;  27-30;  31-o41;   4,%- 

483;  55-620;  61-341. 
N.     Y.     Supp.     47-800:     64-1044; 
65-557;     67-425;     81-11;     9K 
937;     92-734:     94-221:      113- 
289;  136-838;  141-1016. 
St.    Uep'r.    15-217;  61-231. 
Civ.   Proc.   15-11. 
N.   Y.   Super.   65-116. 
N.  Y.  Ann.  Cas.  1-23. 
1252. 

N.  Y.  143-571. 

Hun,     63-41;      75-499;      80-114. 

206. 
App.     DIv.     22-93,     94;     52-113; 

ll5-sr.2;  144-747. 
Misc.    20-499 :     .M-233;    54- 407 . 
5S-3.-»9;    59-24. 
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i3ftO. 

V.    Y.   130-313. 

IIUD,  28-452;  41-196;  79-226:  81- 

App.'DIv.  14-317;  35-595;  63- 
115;  101-359;  115-862. 

Ml8C.  i;-398;  7-566;  31-541;  42- 
63:;     >»-26. 

N.  Y.  Supp.  30-709;  04-1044; 
101-62. 

St.  Rep'r.  30-535;  01-230. 

Civ.   Proc.   19-363. 

N.  Y.  Ann.  Cas.  4-132. 

N.   Y.   130-317. 

Iliin,    29-12;   38-186w 

App.    Dlv.   52-115. 

Misc.  59-26. 

St.   Uep'r.  44-107. 

I'.cdf.    4-374. 
Siihd.  1. 

N.  Y.  131-80. 

Hun,  80-571;  41.198. 

St.   Rep'r.  30-536. 
Suhd.  2. 

Hun,  28-453. 

riv.   Proc.  8-454. 
i:ts2. 

50-247. 


X.  Y. 

Ml.sc. 
13S0. 

N.   Y. 

T.   & 
1387. 

Cow. 
1389. 

App. 
1390. 

Hun, 

App. 


27-200. 

13-189:  46-808. 
C.  3-210. 

3-89. 

Dly.  188-884. 


40-50. 

Div. 


24-607 


108-320;  181-807; 


1  S-.'^iHO 


:      100-323 
138-834. 


»4-l{)r> :    42-394 


iW-o'M 


Mlsc 

•>4— i2; 
N.     Y.  "hupp."  14-140;     104-492; 

115-821):    121-1122. 
St.    Uep'r.   30-304;   39-195. 
Civ.    Pn.r.  20-402. 
How.    14-436. 
Dem.  5-141. 
SiiImI.  4. 
Hun.  30-17:  01-6. 
St.    Ucpr.   13-468. 
SiiImI.  O. 

Hun,  70-412. 
Misc.  3-121. 
1391. 
N.    Y.    130-313:    190-169;    201- 

361,    410. 
Hnn.  20-U9;  30-12;  40-48,  317: 

70-412. 
App.     niv.     24-r,07:    41-453:    09- 

4;j.S:     97-338:     9S-6G;     jm-56*^: 

lOl-lO:    10;i-421,    r)40;    lOH- 

22:     10S-31U:     ll«-427:     110- 
1:M)-(?0.      54(i;      131-0^0: 

iS4-r.r;:^  I 

lOOS 


722 


135-12;  138-834;  140-351. 
480,  519;  144-228;  157-684, 
685;    158-095:    159-428,    789, 

750. 
Misc.     15-531;     31-495;     39-408; 

42-394 ;  43-603  ;  44-408  ;  40- 

278;     54-42;     55-311;     00-566: 

04-146,      614;      00-5S7;      07- 

164;   70-36;   71-27.    530;    72- 

482;    73-119;    78-02. 
N.  Y.  Supp.  5H-880:  74-984;  89- 

1019:  91-737;  92-56;  93-149; 

95-474,  760:  99-269;   104-492; 

112-467;       115-885;       110-61; 

119-613,    751:    121-701,    1122; 

125-320.    508: 

642;   131-841: 

208  ;    13N-S<  1, 

143-780,  1025 

1072. 
St.  Kep'r.  5-251. 
How.  07-199. 
T.  &  C.  3-590. 

Ann.  Cai.  10-896. 


127-184;  128-. 
132-511  ;  135- 
872 :  142-781 : 
144-961 :  146- 


Div.   138-834. 
10-552. 
Supp.   104-492. 


119-550. 
32-19  : 


30-588 :     77-28 


N.  Y. 
1392. 

App. 
Misc. 
N.  Y. 
1393. 
N.   Y. 
Hun, 

83-464. 
App.    Dlv.    13-473:    20-244;    22- 

451:  32-25;  35-208:  41-379:  47- 

115;    105-47;   ioe.323;   107- 

154. 
Misc.  0-185:  10-195,  331:  15-162; 

10-655:    27-304:     31-495.     541; 

36-173;    61-482:    O0-627. 
N.   Y.   Supp.  31-310:  58-709:  58- 

658  ;  05-557.  646  ;  71-474  :  94- 

194.    667;    101*688;    124-160. 
Civ.   Proc.   14-372. 
N.  Y.  Ann.  Cas.  4«124,  XL 
Connoly,  1-183. 
1394. 

N.   Y.  4H-188. 
Hun.  30-583. 


Div.  100-323. 
15-026. 


1395. 

App. 

Misc. 
1390. 

App.  Div.  100-823. 
1397. 

App.   Div.   25-308 :    100-328. 
1398. 

App 

Rarb. 
1399. 

App. 
1401. 

Hun.  65-265. 
1404. 

App 
Misc 


Div.  100*823. 
20-374. 

Div.  100-323. 

Div.  100-325. 


^:i2-170;       i;53-S4; 


Dlv.  107-154. 
20-406;    85-174;    42-319; 


00-62T. 


NOTES. 


N.  Y.  Supp.  28-258  ;  46-637  ;  94- 
1018. 
1404a. 

App.   Diy.  138-834. 
1405. 

N.    Y.   54-97;   77-466,   625;    130- 
3TS"    160-128 

Hun. '7-405;   17-30,  625;  18-lGl: 
10-534;  01-70. 

App.  Dlv.  7-552:  12-493;  15-341. 

Misc.   15-531;  59-338. 

N.     Y.     Supp.     36-175;     46-990; 
1 12-312 

N.  Y.  Ann.'  Cas.  4-348;  6-125;  »- 
461. 
1406. 

N.    Y.    2-451;    49-539;    124-613; 
148-177. 

Hun,   2-003;   79-148. 

App.    Div.    1-590;    18-436;    145- 
214. 

N.    Y.*   Supp.    29-757;   46-999. 

N.  Y.  Ann.  Cas.  2-350. 
1407. 

N.    Y.   124-613;   148-177. 

Laiis.  7-161. 

N.   Y.  Ann.  Cas.  2-350. 
1408. 

App.  Dlv.  69-60. 

ili.sc.  62-67. 

N.   Y.  Supp.  74-585. 
1409. 

Hun,  40-328. 

Barb.  42-418. 

Dem.  5-619. 
1410. 

N.    Y.    166-iaS. 

App.    Div.    139-326. 

N.  v.  Ann.  Cas.  9-461. 
1411. 

N.    Y.    166-128. 

App.  Dlv.  19-251:  20-567. 

N.   Y.  Supp.  47-310. 

N.  Y.  Ann.  Cas.  4-244;  9-461. 
1412. 

N.    Y.    11-508:  52-185. 

App.  Div.   157-435. 

N.  V.  Ann.  Cas.  4-348. 
1413. 

N.    Y.   49-539.   595;   52-146. 

App.   Div.   19-344. 
1414. 

App.    Dlv.   19-344. 

N.   Y.   Super,  47-276. 
1418. 

Hun,    31-404. 

App.  Dlv.  19-159;  150-240,  244. 

MLsc.    24-.'j0{):   3l-71:i:  62-SOY. 

N,    Y.    Supp.   46-4:   52-1078;   65- 
314;    114-774;    134-919. 

N.   Y.  Ann.  Cas.  4-383.  n. 
1419. 

Hun,  51-220. 

App.  Dlv.  19-159:  150-240,  244. 

Ml»c.    18-37:    «4-aon;    ;n-7i2: 

68-S08. 
N.   Y.*Supn.   46-4;   52-1078;   65- 
814  {  134*019. 


N.  Y.  Ann.  Cas.  4-333.  n. 
1420. 

App.   Div.   19<il59. 
Misc.  39-664. 
N.  Y.  Supp.  46-4. 
1421. 

X.    Y.    47-242;    91-377:    96-175; 

98-19;    129-351:    160-504. 
Hun,   47-628;    86-121. 
App.    Div.    13-182:    21-619;    26- 

613;    39-007;    44-200. 
Misc.     7-40;     11-447:      16-670; 
18-37;    19-220;    23-600:    53- 
278. 
N.    Y.     Supp.    32-222;     47-756; 
50-125:       51-1122;       60-756; 
103-102. 
N.   Y.   Super.   54-535. 
How.  67-148. 

N.   Y.   Ann.   Cas.   1-221 ;  2-101  ; 
4-62,   n. 
1422. 
N.  Y.   01-377;  129-351. 
Hun,    86-121. 
App.    Div.   4-4-206. 
Misc.    53-278. 

N.    Y.    Supp.   60-756;    1O3-102. 
N.  Y.   Ann.  Cas.  2-101. 
1423. 

N.    Y.    129-351. 
App.   Dlv.   21-621 :   44-249. 
Misc.    53-278;    77-211. 
N.    Y.    Supp.    47-754;    103-192 ; 
137-536. 
1424. 

Hun.   86-121. 
Misc.    16-072:   53-278. 
N.   Y.   Supp.   103-192. 
N.  Y.  Ann.  Cas.  2-98. 
1425. 

Misc.    53-278. 
N.   Y.   Supp.   103-192. 
1426. 

Hun,  86-120. 
N.   Y.    Supp.   33-188. 
N.  Y.  Ann.  Cas.  2-99. 
1427. 
llun,    47-628. 
N.   Y.  Ann.  Cas.  4-64. 
1428. 

N.   Y.   52-185. 
Hun.   19-318. 
Abb.    (N.   S.)    14-16. 
T.    &  C.   4-681. 
1429. 
N.   Y.   Super.   39-523. 
Karb.    62-4:'>n. 
T.   &  C    3-210. 
Lflns.   7-303. 
1430. 

App.    Dlv.    83-407. 
Misc.  63-5.-0. 

N.   Y.   Supp.  82-198;   136-297. 
Wend.    20-410. 
Hill.  7-l.*i0. 
J  1.^1 . 

N.    Y.    l^i-ru^y. 
How.    20-418. 
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KOTES. 


T.  &  C 


uijr. 
.   4- 


081. 


1432. 

X.   Y.  54-509. 

App.    DIv.    137-642. 
1433. 

Ilun.   TK-79. 
1-134. 

Flun,   70-142. 

App.    Div.   14-32. 

Misc.    lH-4()r)  :    32-540. 

N.    Y.    Supp.   «I7-461. 

X.  Y.  Ann.  Cas.  4-96;  8-361. 
SiilMl.    2. 

X.    Y.   45-368T 

App.    Div.    14-26. 
143o. 

Hun.  06-448. 

Al>b.    X.    C.   20-419. 

Wcok.  DlK.  2-379. 
1436. 

X.    Y.    43-368. 

Hun.  46-432. 
1437. 

X.   Y.   17-276:  73-430. 

Hun,    lH-6,   35.-)  :   02-157. 

App.    DIv.    41-626. 

X.    Y.   Supp.   36-375. 

Wend.   6-522. 

Weok.    DlK.   0-277. 

T.   S 
1438. 

Hun,    70-142. 
1439. 

Hun.  "20-564. 

Week.   Dig.    10-128. 
1440. 

N.    Y.    80-634;    128-190;    140- 
'•iHl 

Hun,    78-114. 

App.    DiT.    10-3S7:    33-290. 

N.    Y.    Supp.    135-215. 
1411. 

X.    Y.    102-1.39. 

App.    Div.    3;i-200. 

Misc.    MJ-L'SO. 

X.    Y.    Supp.   02-518. 
SnlHl.    2. 

Hun.    31-525. 
Ill  6. 

X.   Y.   34-235:  56-.507;  60-619; 
62-106:     127-315. 

T.    &   ('.    5-140. 
1117. 

X.    Y.    ."»6-507. 

W(nfl.  22-116. 
1  118. 

X.    Y.    Super.   33-530. 

Harl).    41-251. 

Wend.    15-248. 
1440. 

App.    Div.    10-387. 

UiU'h.    66-619. 
1  150. 

X.    Y.   2-4S4:    10-.'?60:   34-235. 

Hun.    2-r.42;    32-024. 

App.    Div.    10-387. 
1151. 

X.    Y.   34-2.39. 

Hill,  2-51. 


1454. 

N.    Y.    120-217. 
1465. 

N.   Y.  34-235:  62-406. 

Hun.   43-1. 

T.   &  C.   5-140. 
1456. 

Cow.  7-658. 
1457. 

N.  Y.  2-484. 

Hun,  70-143. 
1458. 

N.   Y.  34-239. 
1460. 

N.   Y.  34-230. 
1461. 

^  N.  Y.  4-658. 
1462. 

N.   Y.  66-507. 
1463. 

N.   Y.   122-322. 
1464. 

N.  Y.  88-600. 
Subcl.  3. 
»"     Hun.  32-627. 
1465. 
Snbd.  3. 

Hun.   37-202. 
1468. 

N.  Y.  46-368. 
1460. 

N.   Y.  56-507. 
1470. 

X.   Y.  66-507. 
1471. 

Hun,   40-157. 

App.    Div.   80-607. 

N.  Y.  Supp.  86-600. 

Civ.  Proc.  14-392. 
1472. 

N.  Y.  2-490. 

Misc.  38-652. 

X.  Y.  Supp.  78-255. 

Barb.  42-418. 
1473- 

Apn.   Div.   80-607. 

Misc.  35-538;  :i8-652. 

N.    Y.   Supp.   78-255:  86-600. 

Barb.  42-418. 
1474. 

N.   Y.  2-490:  46-368. 
1476. 

N.   Y.  56-507. 

App.    Div.   88-407. 
1478. 

N.  Y.  Supp.  82-198w 
1470. 

N.  Y.  3-138. 
1481. 

.Toliua.  Ch.  5-235. 
1483. 

Jr)lms.  Ch.  5-235. 
1487. 
N.     Y.    4i>.124:    45-340:    51»594; 
53-31:  81-43;   00-379;  IM-473; 
150-50. 

Hun.   37-.''»07;  61-584:  57-582. 
1064 


NOTES. 


App.   Dlv.  1-155;  08-14;  82-542; 

^5-ll)4:       W5-410;       lOD-TGO; 

127-40;   150-482. 
Mine.  45-34U. 
N.    1'.    Supp.   3«-978;  53-58:  34- 

1043;     74-194;     81-606;    83- 

135;  06-191;   101-627. 
St.   Kep'r.  23-412. 
Civ.    Proc.    4-344;    6-13;    8-103; 

14-350;    15-417. 
Abb.   N.  C.  22-79. 
N.  Y.  Super.  40-277. 
N.  Y.  Ann.  Cas.  4-313;  6-65,  231. 
Subd.    1. 

N.  Y.  38-206;  150-57. 

Hun,  20-19;  21-239;  37-511:  52- 

128 
App.* Dlv.  31-292;   101-598. 
Misc.  23-723. 
N.  Y.  Supp.  52-980. 
St.  ttep'r.  17-974. 
Civ.  Proc.  7-392;  8-199. 
Abb.   N.   C.  22-74. 
N.  Y.  Super.  40-3:  52-236. 
Sal»d.  2. 
N.  Y.  30-581;  53-200;  77-96;  80- 

202;  00-379. 
Hun,  14-108. 
App.  Dlv.   101-598. 
Misc.  31-661. 
Civ.   Proc.  8-195:  14-353. 
N.  Y.  Super.  52-557. 
1488. 
App.  Div.  aS-14. 
N.    Y.    Supp.    74-194;    84-1009; 

1O0-675. 
Barb.   42-435. 
T.  &  C.  (Add.)  1-10. 
1480. 

.V.    Y.    142-182. 

Ilun.  30-283;  38-149;  45-133;  81- 

240. 
App.  Div.  31-294;  68-14. 
Misc.   40-263;   41-557. 
N.   Y.  Supp.  33-638;  74-194;  81- 

945-   S5-115. 
N.   Y.   Ann.  Cas.  6-65. 
1401. 

App.  Div.  42-315. 
1402. 

Hun.   70-465. 
1404. 

Hun,   20-44. 
App.  Div.  42-315. 
Misc.  26-201. 
N.   Y.   Supp.  55-49. 
How.  50-808. 
1405. 

N.   Y.  101-13:  120-18S. 
1406. 

N.  Y.  101-13;  120-183;  160-100; 

178-4ir>;   186-490:    101-325. 
Hun,  46-603. 
App.  Div.  1-139:  38-173:  46-592: 

58-186;  70-249;  100-220. 
Misc.  40-471,  648;  43-307. 
N.  Y.  Supp.  56-705:  62-39. 


1407. 

N.   Y.    120-183;    178-415;   191- 

326. 
Hun.  76-603. 
App.  Div.  1-139;  46-592;  58-186; 

70-249. 
Misc.  30-219;  40-471;  43-306. 
N.  Y.  Supp.  62-39. 
1408. 

Civ.   Proc.  6-330. 
1400. 

N.   Y.   207-571.   578. 

App.  Div.  67-504;  81-211;  07- 
16;  180-528. 

Misc.    38-30;  64-415. 

N.  Y.  Supp.  73-1006:  76-881;  80n 
720;   80-624;    184-455. 

Weeli.   Dig.   10-554. 
Snbd.  2. 

App.  Dlv.  51-552;  67-505. 

Misc.  20-97. 
1500. 

N.  Y.  167-184;  101-824. 

Hun.  70-511:  81-315. 

App.   Dlv.   5-120;  0-26;  38-167. 

msc.  58-399. 

N.  Y.  Supp.  56-704  ;  100-447. 
1501. 

N.   Y.   120-628;  169-484. 

Hun,  26-601. 

App.  Div.  23-lOr  43-355:  6.V 
167  ;  125-344  ;  137-835  ;  140* 
465;    141-860;    153-^72. 

Misc.    11-579;    71-220. 

N.  Y.  Supp.  32-806;  60-181  ; 
05-801 ;  100-547 ;  126-781 ; 
130-638. 

N.  Y.  Super.  64-ia 
1502. 

N.  Y.  68-451;  110-537;  142-182;  / 
147-255:  152-178. 

Hun,  18-350;  81-240. 

App.  Div.  15-579. 

Misc.  12-385;  58-.309. 

N.     Y.     Supp.    33-638 :     44-541  ; 
100-447. 
1503. 

N.  Y.  106-50:  110-537:  129- 
183;   142-182:  152-182. 

App.   Div.  32-142. 

N.  Y.  Supp.   100-447 
1504. 

N.   Y.  66-411:  llS-470:   KIO-390. 

App.  Div.  20-227;  27  417;  52- 
103. 

N.  Y.  Supp.  50-325. 
1505. 

N.  Y.  118-476. 

Hun,   43-371. 

App.   Dlv.   20-228:  08-665;   135- 
i73 

Misc.    47-239;    67-421. 
1507. 

N.   Y.   105-185:   110-547. 

Hun,  56-39. 

App.  Dlv.  20-229. 
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1825. 

N.    Y.    57-363;    60-112;    75-250; 

101-18;       110-639;       160-312; 

103-79. 
App.   DIv.   130-481. 
Civ.   Proc.  14-au7;  15-49. 
N.  Y.  Ann.  Cae.  7-126,  180. 
1320. 
N.     Y.     00-374;     74-82;    82-610; 

85-241.  03-632;   107-645;  12«- 

303. 
Iluii,   70-339;  89-370. 
App.     Div.    as- 131;    55-110;    73- 


7:U270. 
130-865 


110-448: 


105-188 ; 


MiKC 

20-50;    20-274;    43-423;    53- 

42;  57-182;  58-177. 
N.    Y.  Supp.  55-334;  47-770;  77- 

207;    80-4S8;    102-923;    107- 

940;  143-806. 
St.    Hep'r.    l."»-199. 
Abb.    N.    C.    20-179. 
Daily  Reg.  33-1429. 
1327. 
N.    Y.    00-374;    03-84;    124-180; 

128-303. 
Hnn,     20-598;     31-629;     7C-330; 

89-370. 
App.    Div.    15-337;    18-5(V1;    22- 

100;    30-290;    79-430,    432;    95- 

369;    110-448;    120-210;   142- 

406;  167-444. 
Misc.    22-.S.se.    439;    25-127;    29- 

274;   53*42:   57-182. 
N.  Y.   Supp.  50-4u4;  54-828;  5.%- 

334;   105-188;  137-716;  142- 

850. 
Civ.  Vroc.  19-203. 
How.  00-283. 
T.   &  C.  1-239. 
1828. 

N.   Y.   107-645. 
Hnn,  39-435. 

App.  DIv.  05-465;  110-448;  142- 
496-    167-444. 

Misc.  63-42  :  r.r- 1S2 
N.    Y.    Supp.    72-827 

142-350. 
St.    Ropr.    12-575. 
1329. 
N.   Y.  102-224. 
Hun.   39-435. 
App.      Div.      05-465 

120-211;    142-496;    157-444T 
MIsr.  22-4.'^9;  57-182. 
N.    Y.    Supp.    72-827  ; 

130-8e»r>. 
Civ.   Proc.   0-226. 
Daly,    10-365. 
1330. 

Misc.  63-42:   57-182. 

App.    Div.    142-496;    158-5S5. 

Civ.   Proc.    15-42. 

K.  T.  Supp.  143-806. 
133X. 

N.    Y.    119-632;    124-189;     139- 
549. 

1058 


Hun,  81-880. 

App.     Div.    5-587;     13*613;    22- 

132;    29-482;    31-312;     3r-237; 

39-639;   79-430:    142-496. 
Misc.    23-565  ;    26-560  ;    63-42 : 

57-182. 
N.   Y.  Supp.  30-987:  47-899:  51- 

1068;    68-722;    64-764;     l^T- 

48. 
Civ.    Proc.    19-103. 
Abb.  N.  C.  67-398. 

i:t.t2. 

N.   Y.  68-583;  128*808. 
Abb.   N.  C.   10-407. 
How.  03-84. 
1334. 

N.     Y.  '75-611:    84-466;    98-458; 

128-803. 
Hun,    33-109;   70-339. 
Misc.   73-273. 
N.  Y.  Sapp.  56-334. 
How.   63-84. 
1335. 

N.  Y.  J>0-476;  98-408;  190.245. 

Hun,    34-485;   60-506. 

App.    Div.   22-100;   51-479;    lOl- 

280;    117-359;    122-359;    136- 

433, 

Misc.  35-445;  00-669:  66-165. 
313;  73-273. 

N.  Y.  Supp.  47-770:  64-740;  71- 
948;  103-177;  106-587;  112- 
498;  119-131;  120-425;  121- 
669;    135-648. 

]:i30. 

N.  Y.  80-162:  94-248;  109-267: 
121.1,'>6;  16<»-544;  170-357; 
194-319  ;  200-204  ;  208-131. 

II  un,    75-516. 

App.  Div.  21-267;  58*462;  137- 
482;   159-202. 

Mi.sc.    15-527. 

N.    Y.    Supp.    122-724. 

*N.  Y.  84-466;  87-623;  97-1;  98- 
661;  102-159;  103-156:  109- 
454;  111-624;  121-57.  156.  277; 
123-120;  133-178:  143-530; 
150-223;  152-433;  159-169; 
183-346;  184-29. 

Hun,  76-516. 

App.  DIv.  13-127. 

Misc.  12-63. 

Civ.  Proc.  16-354. 

N.  Y.  Ann.  Caa.  7-231. 
i:S38. 

N.  Y.  70-614;  79-409;  81-352; 
85-21;  lO  1-228;  103-156;  Hm- 
454;  125-651:  127-639:  13:t- 
2.'>4;  134-512;  140-243:  1-32- 
270;  147-269;  14S-4U9:  150- 
223;  154-229.  278:  155-3SG: 
157-449;  168-9,  4^3:  100-47G. 
483:  102-444.  503:  163-505; 
104-248.  352,  368;  106-305; 
166-169,    399;     167-462;     16t>- 


NOTES. 


190»    888.     440;    170.^;     173- 

438;    174-^300;    177.365:    181- 

285:     188-40,     373:     184-301; 

1H«-2«1,    280;    187-104;    106- 

358;  ai<H)*240. 
App.     Plv.     34-270;     185.696; 

153-80;   166-653. 
N.  Y.  Ann.  Cas.  7-415;  8-249;  »- 

168. 
1380 
N.   Y.   118-231;   181-597;   1»0- 

244. 
Hud,  65-570. 
1340. 
N.    Y.    79-573;    149-188;    188- 

230. 
Hud.  17-142;  19-17;  24-320;  26- 

303;  64-5;  81-lCS;  86-505;  92- 

61. 
Add.  DIv.  9-371;  16-472:  56-109; 

82-640;      101-318;      109-G37 ; 

152-987 
Misc.     16-40;     23-642;     48-27; 

74-474. 
N.     Y.     Supp.    52-156;    87-1078; 

91-945 ;  96-359. 
Abb.  N.  C.  29-479. 
1841. 
Han,  57-516. 
Misc.  16-40;  56-852;  58-180;  66- 

314;   74-474. 
N.    Y.    Supp.   30-853;   67-182. 
Civ.  Proc.  19-232. 
Abb.  N.  C.  29-479. 
1342. 

N.   Y.   79-573;   102-383. 

Hud.  19-17.  74;  21-263;  77-396; 

83-258;  85-505. 
App.     Dly.     31-553;     101-318; 

109-637. 
Misc.    12-406;   31-403;   58-257; 

74-474. 
N.  Y.  Supp.  52-180;  64-448;  91- 

945;  96-309. 
ClT.  Proc.   19-1. 
1343. 

App.  Div.  124-379. 

Misc.  6-51;  43-27:  58-180. 

N.  Y.  Supp.  108-811. 

1344. 

App.    DIv.    42-137;    50-185;    67- 

553;     08-26:     108-2H4:      124- 

379;  131-569;  140-254. 
Misc.     1«-.*?<J3;     23-042:     42-185: 

46-574;   46-422;   47-620;   69- 

310 :  74-474. 
N.  Y.  Supp.  49-668;  52-156;  63- 

804;  73-907,  1119;  86-307;  01- 

36;     92-311:     108-811;     ll«- 

172;  125-635. 
1345. 
App.  Dlv.  55-109;  140-254. 
Misc.  41-87;  46-420;  47-520. 
N.  Y.  Supp.  57-303. 
1346. 

N.   Y.   49-1;  52-471;  64-25;   78- 

605;  84-55;  162-147. 


Hud.  16-141;  23-250;  37-275;  42- 

164;  61-224;  75-514. 
App.    Div.   24-23;   96-870;    122- 

6G8;  130-469;  135-585;  1482 

924. 
MIii6^'    1O-180;     14-309;     42-185: 

43-611 ;  45-575  ;  46-412  ;  47- 

520. 
N.  Y.  Supp.  35-710;  85-367;  88- 

282;  8&-289;  91-36;  92-413; 

107-508;  128-631. 
St.    RepT.  ^30-554;    39-666;    42- 

8;  48-508. 
Civ.  Proc.  15-121. 
Snbd.  1. 

N.  Y.  50-480;  76-26;  90-95;  96- 

5G7;  113-55;  120-043. 
Hud.    8-389;    16-418;    19-9;    41- 

11;  47-152. 
Misc.   11-393. 
St.  Rep'r.  4-130. 
Svbd.  2. 

N.    Y.   64-236;   79-632;    112-418; 

178-535. 
App.   DIr.   1-409. 
St.  Rep'r.  31-817. 
Civ.    Proc.   7-188;  12-824. 
Week.  Dig.  20-503. 
Snbd.  6. 

App.    Dlv.    135-587. 
1347. 
N.    Y.    63-630;    76-514;    78-006; 

112-413;  123-120. 
Hud,  80-637:  81-25.  289;  46-74; 

55-185;     56-215;     66-558;     74- 

523*  79—541. 
App.  '  Dlv.    9-370:    86-364;    03- 

273;    66-527:    95-lJM:     11^-7: 

126-85  ;     181-569  ;     135-585  ; 

148-638 
Misc.   42-i85:   46-575:  40-412. 
N.    Y.   Supp.   41-408:   73-.S6tl:  HR- 

867;     »^502:     91-36;     92-413; 

103-,S36;  116-172. 
St.    Rep'r.    17-511;    30-554;    87- 

803;  60-238. 
Civ.   Proc.  4-210;  5-143;  10-121; 

15-183:  19-96. 
Abb.  N.  C.  31-140. 
N.  Y.  Add.  Cas.  2-274. 
Week.  Dig.  17-389;  21-342. 
.<!nbd.  1. 

N.   Y.  47-469:  82-572. 
Anp.    Dlv.   66-530:   82-.'i06. 
flvbd.  2. 
N.    Y.    60-640;    114-500;    207- 

581. 
Hun.  13-119;  23-15;  35-437:  «H- 

111. 
App.    Dlv.    14-163;    24-465.    521: 

26-69. 
N.   Y.  Hnpp.  34-612. 
f'lv.    Prno.   7-102. 
\\t»<*k.    DlK.  20-5«J. 
N.  Y.  Ann.  Cn«.  6-268. 
Snbd.  3. 
Hun,   6-201. 


ion(> 
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NOTES. 


App.   DIv.  G-425;  126-85. 
Civ.   Proc.  T-192. 
Week.  Dig.  20-503. 
Snf>d.  4. 

N.  Y.  61-558;  53-322;  56-72;  58- 
215;    TO-101;    74-452;    7»-175; 
85-546;   87-355. 
Huu.  15-48.'i:  34-548;  41-jS4;  42- 

606;  88-328. 
App.  DIv.  6-425;  22-541;  55-249; 

66-530:  126-85. 
Misc.  16-151;  61-598. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  6. 

N.  y.  53-508. 

App.   DIv.  126-85;  130-469;  135- 

N.  Y.'  Supp.  114-986. 
Snbd.  6. 

N.    Y.    27-638;    29-634;    40-342- 

50-499. 
1848. 

N.   Y.  87-409. 

Hun,  20-567;  66-558;  76-74;  79- 

541 
App.  *Div.   67-101:  66-530;   129- 

268. 
Misc.  45-575;  46-412. 
N.   Y.  Supp.   73-370;   91-36;  92- 

413;    113-861. 
1349. 

N.    Y.    76-214:    93-650:    121-156. 
Hud,  24-.S20:  31-531;  73-443:  75- 

514;  80-383;  84-lGl;  85-106. 
^App.  DIv.  3r»-528;  94-116;  118- 

8;   122-368. 
Misc.   45-575:   46-412. 
N.   Y.   Supp.   54-820,    916;  91-36; 

02-413  ;   10«-91»«. 
N.   Y.  AjiD.  Cas.   1-27. 
1350. 

N.     Y.     121-57:     ir.O-544:    198- 

195;    200-206;    208-181. 
App.     DIv.     4-M)-}:    24-55;     126- 

603;    1 48-807. 
Misc.    45-575. 
N.  Y.  Supp.    10-123:  91-36;  111- 

231;  133-384.       . 
St.  Kep'r.  12-G42:  15-248. 
N.   Y.   Super.  45-148. 
[.aw   Bull.    1-29. 
13611. 
N.     Y.    71-430:    75-250;    76-325; 

123-120;    150-535. 
Hnn.  16-586:  24-320;  29-670;  60- 

474;    80-257:    91-172. 
Anp.  Div.  2«-(;0:  20-ts2:  31-313; 

36-341:     39-639:     54-367:     50- 

482 ;     83-62 :     97-232  :      109- 

,'>25:   113-101;    IIO-IOC;   121- 

263:    122-3' 9;    132-67;    148- 

638:  159-206:  160-231, 
M!«o.  6-577:   11-125:   17-7.^^:  20- 

512:  38-661:  47-473:  65-314; 

69-229. 


N.  Y.  ^upp.  51^1068;  66-263;  62- 

123;    66-666;    69-349;    7H-224; 

89-843 :     104-460 ;     105^87; 

133-214;  146-409. 
Civ.  Proc.  14-361;  15-22,  42.  321; 

19-203. 
Dcm.  6-287. 
1352. 
N.  Y.  146-251;  160-535. 
Hun,  40-557;  70-365. 
App.    DIv.    22-100;    31-313:    97- 

232;   168-585. 
N.     Y.     Supp.    47-770;    64-1041; 

89-843 
CiT.  Proc.  16-42;  19-203. 
1353. 
N.   Y.  86-353. 

Hun,   40-545;   61-4;   73-378. 
App.  DlT.  13-550;  138-148;  140i. 

254;    144-593. 
Mi;3C.   7-348;  8-366;  81-107;   32- 

635;  41-87;  46-422;  60-415. 
N.  Y.  Supp.  64-1066;  67-329;  86- 

599;     92-311;     95-628;     113- 

581;  123-304;  129-1037. 
Abb.  N.  C.  31-16a 
1354. 
N.  Y.  82-866. 

App.  DIv.  26-69 ;  119-336. 
1355. 

N.  Y.  208-163. 

App.  Div.  7-486;  105-625;  119- 

334;  136-480;  140-254;  164- 

883 
Misc.' 11-382:  41 -ST. 
N.  Y.  Supp.  138-914. 
1356. 
N.  Y.  69-219:  73-1;  77-601;  146- 

251;    203-245. 
Hun,  34-584;  41-9:  58-287;  63- 

496;  69-276:   74-191;   76-74. 
App.  DIv.  3-108;  4-544:  6-28;  9- 

32;  14-57;  15-294:  22-178.  287, 

298:  25-25;   32-8;  66-249;  69- 

187;   78-496;    106-342;   169- 

6.^5:    111-291:    112-882;    131- 

773;    160-677. 
N.    Y.  Supp.  41-202:  47-883:  52- 

(n«:   69-57:    79-801:   94-463; 

97-503;  116-353;  146-24. 
St.    llepr.   56-555. 
Civ.  Proc.  15-119. 
1357. 
N.  Y.  107-272 :  188-280. 
Hun    63-490:   66-305;  92-870. 
App.    Plv.    4-543:    14-57:    30-28 

53;  36-494:  89-284:102-101; 

lo(l-342;  109-635;  121-577. 

N.  Y.  Snpp.  86-547:  41-202:  61- 
897:  55-657:  68-301:  85-943: 
92-478  ;  94-463  ;  96-359  ;  106- 

275 
Cfv.   Proc.  15-119. 
1358. 
N.  Y.  28-509:  29-400. 
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NOTES, 


^ 


App.  Dlv.  7-486.  533:  14.rj7;  85- 

N.   y!   Supp.  6«-627;  83-308. 
Week.    Dig.   20-128.   249. 

Hun.  Oa-496. 

App.   Dlv.  14-57;  2«-69;  01-378. 
VdiM. 

App.  Dlv.  14-57. 

Week.  Dig.  23-212. 
t3<tl. 

N.  Y.  128-93;  162-456;  164-353; 
105-305;  174-25. 

App.     Div.     14-57;   26-69;   111- 
2i)l;  131-773. 

N.  Y.  Supp.  »7-503;  116-353. 
1362. 

N.  Y.  54-97. 

Misc.   41-555. 

T.  &  C.  3-608. 
1363. 

Hun,   78-684. 

N.   Y.  Supp.  2fM{10. 
1364. 

How.  66-896. 

N.  Y.  Supp.  104-500. 

Week.   Dig.  12-235. 

Law   Bull.   1-20. 
1365. 

N.   T.  36-49;  110-866. 

Hud.  38-149. 

App.  Dlv.  48-103;  102-432;  186- 
842:   137-194;   143-148. 

Misc.  60-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.  Proc.  15-227. 
1366. 

N.    Y.    21-481;    40-401;    88-611; 
107-303. 

N.   Y.   Supp.  44-56. 
•  Abb.  N.  C.  20-196. 
1367. 

N.  Y.  110.366. 
1368. 

N.   Y.  86-617. 

Misc.  66-451;  61-388. 
1360. 

N.   Y.   105-12;  110-866. 

Hnn,  70-139. 

Misc.    27-5r)9;    60-24;   61-388. 

App.  Div.  121-4.39. 

N.  Y.   Supp.   106-273;  111-1081 

Oir.  Proc.  15-227. 
1870. 

N.  Y.  08-4;  180-487. 

Hun,  33-14;  70-139,  149. 

App.    DiT.   46-363;   87-36;    114* 
441. 

Misc.  26-759. 

St.  Rep'f.  34-827. 

Abb.  N.  C.  20-189. 

Dnly,  10M92. 
Svbd.  2. 

Hun,  82-19. 

N.   Y.   Supp.  13-804. 

C\v.   Proc.   4-397:  7-404. 

Week.    Vlg.   20-374. 


1371. 

N.   Y.  31-356. 
App.  Div.  31-308. 
Misc.  16-518 ;  60-311. 
N.   Y.  Supp.  52-627. 
1872. 

Hnn,   36-233:   38-149;  45-138. 
Misc.   41-555. 
N.  Y.   Supp.  85-115. 
1373. 

Hun,  56-39. 
App.    Div.   05-193. 
N.  Y.  Supp.  88-502. 
1875. 

N.  Y.  66-247. 
HTin,.as-142. 
App.   Dlv.  60-358:  71-597;   128- 

453 
Misc.  66-451:  50-448. 
N.  Y.   Supp.  111-19;  112-900. 
iL376. 

N.   Y.  08-1. 

App.    Div.   128-453. 

Mls(\    66-4r)0;    50-L>5,    448;    61- 

388 
N."  Y."    Supp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  15-431. 
1377. 

N.    Y.    121-630. 

Hun,  3H-142:  56-42. 

App.    Div.    17-184:    60-422;    60- 

,3.->8:     70-41«:     126-418;     128- 

453  ;  144-747  ;  155-251. 
Misc.  36-:i27:   50-l.'.-»,  i:;{4.  448. 
N.    Y.  Supp.   62-98.^:  61-9G7:  74- 

6«7:     75-2.'?0:     04-704:      IIO- 

112-700 ; 


539 ;       111-1081 ; 
136-177. 

St.   Kepr.  44-107. 

Civ.  Proc.  10-1. 

Abb.  N.  C.  20-14. 

N.  Y.  Ann.  Caa.  6-75. 
Svbd.  1. 

Hun.    11-880;    24-161;    57^1 
80-113. 

App.   Dlv.  31-294. 

Misc.   20-516. 
Snbd.  2. 

N.   Y.  26-383. 

Hun,  56-464. 

Misc.   7-218. 

N.  Y.  Supp.  6-515. 

Abb.   N.   C.  20-14;  25-53. 
1378. 

N.  Y.  121-626. 

Hun.   70-4S1. 

App.     Div.     70-416;      144-747 
155-43. 

Misc.  50-237. 

N.  Y.  Supp.  110-539. 

Abh.  N.  C.  20-14. 
1370. 

N.  Y.  130-313:  145-342. 

Hun.  24-238:  81-235. 

App.    Div.   62-115. 

Misc.  s-420:  60-20. 

N.   Y.   Supp.  64-1044. 
1061 


NOTES. 


1380. 

N.   Y.    130-313. 

IIuu,  2S-452;  41-196;  79-226;  81- 

App.  DIv.  14-317;  35-595;  63- 
115;   101-359;   11R-8C2. 

Mldc.  «-398;  7-566;  31-541;  42- 
Gli'.i    .M>-20. 

N.  Y.  Supp.  30-700;  64-1044: 
101-62. 

St.  Rep'r.  30-535;  61-230. 

Civ.  Proc.  10-363. 

N.  Y.  Ann.  Caa.  4-132. 
13.S1. 

X.   Y.   130-317. 

Iliin,   20-12:   38-186. 

Aiip.    Div.   S2-115. 

>Ilsc.  50-26. 

.St.   Uep'r.  44-107. 

liedf.  4-374. 
SiiImI.  1. 

X.  Y.  131-80. 

Hun,  30-571:  41-198. 

St.   Rep'r.  86-536. 
SiilMl.  2. 

Hun,  28-453. 

riv.   Proc.  8-454. 
i:w2. 

X.  Y.  66-247. 
t:5S3. 

Misc.  27-200. 
1.386. 

N.   Y.   13-189;  46-868. 
T.  &  C.  3-210. 
1387. 

Cow. 
lliHB. 

App. 
1390.  ^ 

nun.  46-50. 

App.      Div.      24-607;      106-323; 

108-320;  131-307;  138-834. 
Misc.    ir.-ri.'iO:    34-19.-):    42-M94  ; 

54-42;   «0-u:57. 
N.    Y.    Supp.     11-140;    104-402; 

11.5-.SJ9:   121-1122. 
St.    Rep'r.    36-304;   39-105. 
Civ.    Proc.  20-402. 
How.    1  1-436. 
I)<»m,  5-141. 
Snhd.  4. 

Hun.  30-17:  61-6. 
St.    Ucp'r.   18-468. 

Hun.   76-412. 

Misc.  3-121. 
1301. 

N.  Y.  130-313:  196-169;  201- 
301,    419. 

Hun.  20-119;  36-12;  46-48.  317: 
76-412. 

App.  T)lv.  21-007:  41-4.53:  69- 
438:  97-;j;j8:  98-60;  99-r>nS: 
lOl-lO:  103-421.  r)40;  108- 
22:  108-:nt);  ll«-427:  110- 
722:  l.'UMSO.  54^:  131-040: 
132-170;       i;i3-84;       134-r)t;;] 


3-89. 

Div.  188-834. 


186-12;  138-834;  140-3.*^!. 
480,  519;  144-228;  167-684. 
685;  168-695:  169-428.  739, 
750. 

Misc.  15-531;  31-493;  39-408; 
42-394  ;  4^-603  ;  44-408  ;  46- 
278;  54-42:  55-311;  fiO-tjm. 
64-146,  614;  66-537;  67- 
164;  70-36:  71-27.  530;  T»- 
482;    73-119:    78-92. 

N.  Y.  Supp.  58-880:  74-984;  89- 
1019  ;  91-737  ;  92-56  :  93-149 
95-474,  760;  99-269:  104-492 
112-467;  115-885:  116-61 
119-613,  751;  121-701,  1122 
12.%-320.    508:    127-184:    128- 

132-511  : 


135- 

872  :    142-781 ; 
144-861 ;  145- 


77-28 : 


1002 


642;   131-841 

20S;    I:i8-S71. 

14.1-780.  1025; 

1072. 
St.  Rep'r.  5-251. 
How.  67-199. 
T.  &  C.  3-59G. 
N.  Y.  Ann.  Cas.  10-896. 
1392. 
App.  Div.  138-834. 
Misc.   16-552. 
N.  Y.  Supp.  104-492. 
1393. 
N.   Y.   119-550. 
Hun.     32-19 ;     36-688 ; 

83-464. 
App.    DIv.    18-473;    20-244; 

451;  32-25;  36-208:  41-379:  47- 

115;   106-47;   106-323:    107- 

154. 
Misc.  6-185:  10-185.  331;  16-162: 

16-655:     27-304:     31-495.     541: 

36-173;    61-482;    66-627. 
N.   Y.   Supp.  31-310:  68-709:  68- 

558  ;  65-557.  646  ;  71-474  ;  »4- 

194,    667;    101-688;    124-166. 
Civ.    l»roc.   14-372. 
X.  Y.  Ann.  Cas.  4«194,  n. 
Connoly,  1-183. 
1394. 

X.   Y.  48-188. 
Hun,  36-583. 
1395. 

App.  Div.  106-323. 
Misc.   16-526. 
1396. 

App.  Div.  106-823. 
1397. 
App.    DIv.   26-308 :    106-328. 

*App.  Div.  106-823. 
narb.  26-374. 
1399. 

App.  Div.  106-323. 
1400. 

App.  DIv.  106-325. 
1401. 

Hun,  65-265. 
1404. 

App.  Div.  107-154. 
Misc.    20-406;    85-174;    42-319; 
06-62T.  ' 


NOTES. 


N.  Y.  Supp.  28-258  ;  4«.637  ;  94- 
1018. 
1404a. 

App.   Diy.   138-834. 
1405. 

N.    Y.   54-97:   77-466.   625;   136- 
378;    160-128. 

Hun,   7-405;    17-30,   625;  18-lGl: 
19-534;  91-70. 

App.  Dlv.  7-552:  12-493:  16-341. 

Misc.  15-531;  59-338. 

N.     Y.     Supp.     36-175;     46-990; 
112-312. 

X.  Y.  Ann.  Cas.  4-348;  6-125;  9- 
461. 
1406. 

N.    Y.    2-451;    49-539;    124-613; 
148-177. 

Hun,   2-003:   79-148. 

App.    Div.    1-590;   18-436;    145- 
214. 

N.    Y.'  Supp.   29-757;   46-999. 

N.  Y.  Ann.  Cas.  2-350. 
1407. 

N.    Y.   124-613;   148-177. 

Lans.  7-161. 

N.   Y.  Ann.  Cas.  2-350. 
1408. 

App.  Dlv.  69-60. 

Xfisc.  62-67. 

N.   Y.  Supp.  74-585. 
1409. 

Hun,  40-328. 

Rarb.  42-418. 

Dem.  5-610. 
14  lO. 

N.    Y.    166-1^. 

App.    Dlv.    139-326. 

N.  Y.  Ann.  Cas.  9-461. 
1411. 

N.    Y.    166-128. 

App.  Div.   19-251:  20-567. 

N.   Y.  Supp.  47-310. 

N.  Y.  Ann.  Oiis.  4-244;  9-461. 
1412. 

N.    Y.    11-508:  52-185. 

App.  Dlv.   157-435. 

N.  V.  Ann.  Cas.  4-348. 
1413. 

N.    Y.   49-539,   595;  52-146. 

App.   Div.   19-344. 
1414. 

App.   Dlv.   19-344. 

N.   Y.   Super.  47-275. 
1418. 

Hun,   31-404. 

App.  Div.  19-159;  lBO-240,  244. 

Mi.so.   24-30'.):   3l-71li:  02-30Y. 

N.    Y.    Supp.   46-4:   52-1078;   65- 
814;    114-774;    134-910. 

N.   Y.   Ann.  Cag.  4-383,  n. 
1410. 

Hun,   51-220. 

App.  Dlv.  19-159;   150-240,  244. 

MlBC.     18-37:     24-300:     :u-71-»; 
68-308 

N.   Y.   Supp.   46-4;   52-1078;   65- 
814;  184*019. 


N.  Y.  Ann.  Cas.  4-333,  n. 
1420. 


Anp.   Div.   19<«159. 
Misc. 


39-664. 
N.   Y.   Supp.  46-4. 
1421. 

N.    Y.    47-242;    91-377;    96-175; 

98-19;    129-351:    160-504. 
Hun,    47-628;    86-121. 
App.    Dlv.    13-182:   21-619;    26- 

613;    39-007;    44-206. 
Misc.     7-46;     11-447;     16-670; 

18-37  ;    19-220 ;    23-»000  ;    53- 

278 
N.^  Y.     Supp.     32-222;     47-756; 

50-125;       51-1122;       60-756 ; 

103-192. 
N.   Y.   Super.   54-535. 
How.  67-148. 
N.    Y.    Ann.   Cas.   1-221;   2-101; 

4-62,   n. 
1422. 
N.   Y.   01-377;  129-351. 
Hun,   86-121. 
App.    Div.   44-206. 
Misc.    5;5-278. 

X.   Y.    Supp.   60-756:    103-192. 
X.  Y.   Ann,  Cas.  2-101. 
1423. 

X.    Y.    129-351. 

App.   Dlv.   21-621  ;   44-249. 

Misc.    53-278:    77-211. 

X.    Y.    Supp.    47-754;    103-192 ; 

137-536. 
1424. 
Hun.   86-121. 
Misc.    16-672;   5.^-278. 
X.   Y.    Supp.   10:«-102. 
X.  Y.  Ann.  Cas.  2-98. 
1425. 

Misc.    53-278. 
X.   Y.   Supp.   108-192. 
1426. 

Hun.  86-120. 
X.   Y.    Supp.   33-188. 
X.  Y.  Ann.  Cas.  2-99. 
1427. 

Hun.    47-628. 
X.   Y.   Ann.  Cas.  4-64. 
1428. 

X.   Y.  52-185. 
Hun,   19-318. 
Abb.    (X.   S.)    14-16. 
T.    &   C.   4-681. 
1429. 

X.  Y.   Super.   39-523. 
liarl).   62-4:^0. 
T.    &  C    3-210. 
T^ans.   7-303. 
i4:to. 

App.    Dlv.    8.-1-407. 
Misc.  «3-5r)0. 

X.   Y.    Supp.   82-108;   136-297. 
Wend.    20-410. 
Hill.  7-l.V). 
1  131. 

X     Y.    15-.^75. 
How.    20-418. 
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1432. 

X.  Y.  54-509. 
App.    l>iv.    137-642, 
1433. 

Ilun.   7K-79. 
1434. 

Ilim.   70-142. 

App.    Dlv.   14-32. 

Misc.    lM-40r» :    32-.'>40. 

N.    Y.    Supp.   «7-4Gl. 

X.  Y.  Ann.  Cas.  4-96;  8-361. 
SnlMl.   2. 

X.    Y.   45-368T 

App.    Dlv.    14-26. 
1435. 

Ilun.  (16-448. 

Al.l).    X.    (  .   20-419. 

Wock.  DlR.  2-379. 
1430. 

X.    Y.   43-.'?08. 

Ilun.  4«-432. 
1437. 

X.   Y.   17-276:  73-4.30. 

Hun,   IH-O.   :i.V) ;  02-157. 

App.    Dlv.    41-626. 

X.    Y.    Supp.   30-375. 

Wend.   «-r>22. 

Wook.    DiK.   0-277. 

T.   &   C.   4-681. 
143S. 

Ilun.    79-142. 
1439. 

Hun.  •20-564. 

Week.   Dig.    10-128. 
1440. 

X.    Y.    80-634;    12«-190 ;    149- 
387 

Hun.  '7H-114. 

App.    Div.    10-.'IS7:    33-200. 

N.    Y.    Supp.    135-215. 
1441. 

X.    Y.    102-1.39. 

App.    Dlv.    33-200. 

Misc.   4<i-2S6. 

X.    Y.    Supp.   02-518. 
SiiImI.    2. 

Ilun.   31-52.5. 
1440. 

X.   Y.   34-235:  5O-.->07;  60-619 ; 
02-4nC» :    127-315. 

T.    &   ('.    5-140. 
14  17. 

X.    Y.    50-507. 

W.nd.   22-116 
1  I4.S. 

X.    Y.    Super.   3,1-530. 

I^Trl).    4l-i;51. 

Wend.    15-248. 
1440. 

App.    Div.    10-387. 

Unvh.    00-619. 
1  150. 

X.    Y.   2-4 S4;    10-360:   34-235. 

Hun,    2-.-»42;    32-024. 

App.    Div.    10-387. 
1451. 

X.    Y.   34-2.39. 

Hill.  2-51. 


1454. 

N.    Y.    120-217. 
1455. 

N.  Y.  34-235;  62-400. 

Ilun,   43-1. 

T.   &  C.   5-140. 
1450. 

Cow.  7-658. 
1457. 

N.  Y.  2-484. 

Ilun,  70-143. 
1458. 

N.   Y.  34-289. 
14<IO. 

N.   Y.  34-239. 
1401. 

'  N.  Y.  4-658. 
1402. 

N.   Y.  66-507. 
1468. 

N.   Y.   122-322. 
1404. 

N.  Y.  88-600. 
Snbd.  3. 

Hun.  82-627. 
1405. 
Snbcl.  3. 

Hun.   37-202. 
1408. 

N.   Y.  45-368. 
1409. 

N.   Y.  56-607. 
1470. 

N.   Y.  56-507. 
1471. 

Hun.   49-157. 

App.    Dlv.   89-607. 

N.   Y.  Supp.  86-609. 

Civ.  I»roc.  14-392. 
1472. 

N.  Y.  2-490. 

Misc.  88-652. 

X.  Y.  Supp.  78-255. 

Barb.  42-418. 
1473. 

Apn.   niv.  89-607. 

Misc.  :i5-538;  38-652. 

N.   Y.   Supp.   78-255;  86-609. 

Hnrb.  42-4ia 
1474. 

X.   Y.  2-490:  45-368. 
1470. 

N.   Y.   50-507. 

App.    Dlv.   88-407. 
1478. 

N.  Y.  Supp.  82-19a 
1479. 

N.  Y.  3-188. 
1481. 

.Tohua.  Ch.  6-285. 
1483. 

Johns.  Ch.  6-235. 
1487. 
N.    Y.    40-124:    45-349:    61-594; 
5,3-31:   81-43;   90-379:   94-473; 
159-.''tO. 
Ilun,   37-.-307;  61-584:  5T-582. 
1004 


NOTES. 


App.   Dlv.  1-155;  68-14;  82-542; 

>^5-lJ»4;       95-410;        1OO-750; 

127-40;    15»-482. 
Mise.  45.34i>. 
N.    Y.    Supp.   30-978:  53-58;  34- 

1043;    74-194;    81-606;    83- 

135;  96-191;   101-627. 
St.   Uep'r.  28-412. 
Civ.    Proc.    4-344;    R-13;    8-103; 

14-350;    15-417. 
Abb.  N.  C.  22-79. 
N.  Y.  Super.  49-277. 
N.  Y.  Ann.  Caa.  4-313;  6-65.  231. 
Sab«l.   1. 

N.  Y.  38-206:  159-57. 

Hun,  20-19;  21-239;  37-511:  52- 

128 
App.' Dlv.  31-292;   101-598, 

Misc.   23-723. 
N.  Y.  Supp.  52-986. 
St.  Uep'r.  17-974. 
Civ.  Proc.  7-392;  8-199. 
Abb.   N.   C.   22-74. 
N.  Y.  Super.  49-3;  52-236. 
Saba.  2. 

N.  Y.  30-581;  53-200;  77-96;  80- 

202;  90-379. 
Hun,  14-168. 
App.  Dlv.  101-598. 
Misc.  81-661. 
Civ.   Proc.  8-195:  14-353. 
N.  Y.  Super.  52-657. 
1488. 

App.   Dlv.  68-14. 

N:    Y.    Supp.    74-194;    84-1009; 

109-675. 
Bnrb.  42-435. 
T.  &  C.  (Add.)  1-10. 
1489. 

N.    Y.    142-182. 

Hun,  36-28:1;  38-149;  45-133:  81- 

240. 
App.  Div.  31-294:  68-14. 
Misc.  40-263;  41-557. 
N.  Y.  Supp.  33-638:  74-194;  81- 

945-  S5-115. 
N.   Y.  Ann.  Cas.  6-65. 

1491. 

App.  Div.  42-815. 
1492. 

Hun,   79-465. 
1494. 

Hun.   20-44. 

App.  Dlv.  42-315. 

Misc.  26-201. 

N.    Y.   Supp.  65-49. 

How.  56-808. 
1495. 

N.  Y.  101-13:  129-183. 

N.  Y.  101-13;  129-183:  169-100; 

178-41.1:   186-490;    191-3'J.l. 
Hun,  46-603. 
App.  Div.  1-W9:  38-173:  46-592; 

68-186:  79-249;  109-220. 
Misc.  40-471,  548:  43-307. 
N.  Y.  Supp.  56-705:  62-39. 


1497. 

N.   Y.    129-183;    178-415;    191- 

326. 
Hun.  76-603. 
App.  Dlv.  1-139;  46-592;  68-186; 

79-249. 
Misc.  39-219;  40-471;  43-306. 
N.  Y.  Supp.  62-39. 
1498. 

Clv.   Proc.  6-386. 
J  499. 
N.   Y.   207-571.   578. 
App.   Dlv.  67-504;  81-211;  97- 

16;  189-528. 
Mise.    38-36:   64-415. 
N.  Y.  Supp.  73-1006:  76-881;  80^ 

720;   89-624;    184-455. 
Week.  Dig.   10-554. 
Sabd.  2. 
App.  Dlv.  51-552;  67-505. 
Misc.  29-97. 
1500. 
N.  Y.  167-184  ;  191-824. 
Hun.  79-,'311:  81-315. 
App.    Dlv.   5-120;  9-26;  88-167. 
^fisc.  58-399. 

N.  Y.  Supp.  56-704 ;  109-447. 
1501. 

N.  Y.  120-628;  169-484. 
Hun.  26-601. 

App.    Dlv.     23-lOr    43-355:     65- 
167;   125-344;   1.37-835;  140* 
465;    141-860:     15.3-^72. 
Misc.    11-579;    71-220. 
N.     Y.     Supp.     32-806;     60-181; 
95-801 ;     109-547 ;     126-781 ; 
130-638. 
N.  y.  Super.  64-18. 
1602. 
N.  Y.  68-451;  110-537;  142-182; 

147-2.15:  162-178. 
Hun,  18-350;  81-240. 
App.  Dlv.  15-579. 
Misc.  12-385;  58-309.       ^^  ^,, 
N.     Y.     Supp.    33-638:     44-541; 
109-447. 

1503.  _ 

N.     Y.     106-50:     110-537;     129- 
183;   142-182:  152-182. 


App.   Dlv.  32-142. 
NY.  Supp.  109-447 


1504. 

N.   Y.  66-411;  llS-470:  169-390. 
App.    Dlv.    20-227;    27-417;    62- 

103. 
N.  Y.  Supp.  60-325. 
1505. 

N.  Y.  118-476. 

Hun,   43-371. 

App.  Dlv.   20-228;  93-665;   135- 

173 
Misc.    47-239;    67-421. 

ir»<>7. 

N.   Y.  lOR-185:  110-547. 
Hun.   56-39. 
App.  Dlv.  20-229. 
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i508. 

App.  DlY.  4-31& 

N.    Y.  64-27, 
1511, 

App.  Dlv.  27-417. 
1*M2. 

Misc.   11-650;  27-24©. 
1518. 

Misc.    11-650:   27-24a 
1514. 

Misc.   11-650. 

N.  Y.  Supp.  32-795. 
1515. 

N.  Y.  111-265. 

Hun.   70-511. 

App.   DJ\.   36-260. 

N.  Y.  Supp.  65-249. 
1516. 

Misc.    12-385. 
1519. 

Huu,  82-394. 

App.     Dlv.     134-846;     146-918: 
165-447. 

N.  Y.  iSupp.  110-175;  131-37. 
1526. 

Hun,   82-394. 
1522. 

App     Dlv.    84-378:     137-400. 
iN.    i.   Supp.    121-n8. 
1523. 

App     Diy.    137-400. 

N:    Y.   Supp.    121-718. 
1524. 

N.  Y.  126-336. 

Hun,  65-572. 

App.  Div.   12-114;  61-173;   126- 
573;    137-468. 

Misc.  16-479;  27-5;  70-62. 

N.   Y.    Supp.  70-447;  121-884. 
1525. 

N.  Y.  14-88;  79-260;  90-238: 
136-336;  130-538;  148-294; 
186-41K).  • 

Ilun,    41-405;    76-150;    80-507; 

S7-370;    00-180. 
App.     Div.     7-402;     24-345;     31- 

217;    55-100;    03-236;     lOO- 

L'lO;    117-4JS5;    126-573;    128- 

<)S7:   i:t3-45. 

Misc.    16-479;    40-471 :    44-27- 
70-64. 

N.   Y.   Supp.  48-675;  62-536;  54- 
287:    66-022:    87-742;    80-704; 
102-792;   14O-500. 
Civ.  rroc.  10-4fl. 
Abb.    X.   C.  20-3(K),  318. 
X.  Y.  Ann.  Cas.  5-869. 
1526. 

N.   Y.  90-2.S8. 
Hun,   34-560. 

'^%7-?68*     ^^'^^^*     iae-673; 
1527. 

N.    Y.    Supp.    121-939. 


1520. 

N.  Y.  Supp.  04-690. 
Misc.   70-64. 
1631. 

N.   Y.    101-113;    178-415;    191- 

826:    100-412. 
Hun,   51-119:   76-603. 
App.    Div.    46-592;    58-186;    TO- 

250;    115*96;    126-664 ;    162- 

906. 
Misc.  40-471;  65-360. 
N.  Y.  Supp.  62-39;  70-937;  XOO-r 

641;  111-231;  116-847  ;  137- 

1632. 

N.  Y.  117-520:  129-17;  187-119 
148-162;    186-490:    100-412. 

Hun,     22-490;     42-638;     63-324 
72-183.  291;  T4-416. 

App.  Div.  7-276;  18-173,  312; 
21-141:  29-519;  36-207;  SO- 
105.  306;  48-372;  68-445;  61-1- 
77-270;  116-808;  121-270;' 
126-130;  139-658. 

Misc.  10-25:  16-150:  20-24G- 
27-296;  41-207;  42-256;  46^ 
288;  54-458;  63-655;  64-589; 
60-268;   71-274;   73-130.   450. 


127-167;    130-879      142-895. 
Civ.   I'roc.   16-436.  ^-^o*'". 

Abb.  N.  C.  31-471. 
N.   Y.  Super.  60-27. 
1633. 

Hun.    40-502;    79-292. 

App.     Div.     3-378;    21-141;    20- 

510;     36-207;     68-446;     128- 

834;    138-358. 
Misc.     20-24U;    28-548;     41-207- 

42-256. 
N.  Y.  Supn.  47-450;  52-260;  66- 

890;   112-1106. 
Civ.   Proc.    15-436. 
Abb.    N.   C.   31-471. 
1534. 
App.   Dlv    58-445. 
Misc.    42-10. 

...i':*^'   ^"PP-  0»-223;  86-52QL 
1536. 

N.    \'.   133-61. 

Hun,  34-183. 

St.   Rep'r.   11-274. 

1537. 

N.    Y.    137-119;    148-149;    149- 
237 

Hun,"    22-490;     28-481;     43-270. 

420;    61-209;    82-235;    88-381; 

80-368. 
App.    Div.    20-517;    39-106;    40- 

257:    115-575;    1B».435:    182- 

17«:    130-659. 
MIsr.   30-.'^64  :   5.1-114. 
N.   Y.  Supp.  .11-230:  S4-.fil8:  61- 

134;     62-260;     60-204;     lOO- 

578:    124-380. 
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N.  Y.  Ann.  Cas.  2-118,  420. 
15S8. 

N.    Y.   178-95. 

Hun,   3M-366;  43-249;  88-394. 

App.  Div.  a-o60;  4-284;  6-79; 
18-312;  21-141;  .29-1G9:  4«- 
3T3;  52-4r)7:  8O-170;  »5-30; 
128-53  ;  130-180  ;  144-243  ; 
151-112;  15«-328,  03a,  667. 

Misc.  »i»-18:  33-101,  438;  34- 
666;  43-289;  47-474;   68-411. 

N.  Y.  Siipp.  47-450;  65-197;  7«- 
725;  80-392;  »5-966;  112- 
441;  110-749;  124-564;  120- 
43;   131-795;   130-676;   141- 

N.  Y. 'Super.  50-27. 
N.   Y.  Anu.  Cas.  2-113. 
1530. 

N.  T.  SIOO-485. 
Hun,  3S-3(UJ;  43-249;  82-287. 
App.   Div.  21-629;  4K-373;   ISO- 
ISO  ;  156-328,  667,  671. 
Misc.   28-306. 
N.    Y.     Supp.    47-303;    68-269; 

142-122. 
1540. 

N.   Y.  173-95. 

Hun,   43-249. 

App.    Div.    40-98;   80-170;    101- 

860;    166-328. 
Mi«c.   16-149;  42-683. 
N.   Y.   Supp.  86-766. 
1641. 

Misc.  8-606. 
1642. 

N.  Y.   126-370;  173-95. 

App.  Div.  30-421;  80-170;   180- 

658;   141-526;   164-945. 
N.  Y.  Supp.  86-766;  124-380. 
Misc.   47-21. 
1643. 

N.     Y.    137-119;    171-176;    173- 

96. 
Hun,     60-292;     77-428;     82-238; 

88-392 
App.    I>iv.    33-443;    30-106;    40- 

2.57;  61-1;  66-30.S:  71-204;  73- 

109;      76-26;       8i>.109,      ITl ; 

100-243;  168-558. 
Misc.  8-474;  38-652;  43-522. 
N.  Y.  Supp.  34-813;  61-994;  70- 

163;      76-706;     78-255;     86- 

766;  188-910. 
N.  Y.  Ann.   Cas.  2-118. 

1644. 

N.  Y.  120-59U;  137-126;  143- 
349;  140-237;  173-95;  181-119. 

Hun.    52-532;    8H-392;    80-367. 

App.  Div.  7-274;  51-588;  62- 
%0;  80-171;  08-268;  108- 
306. 

MlBC.   30-321;   31-7;   69-214. 

N.  Y.  Supp.  63-457;  64-6.51;  65- 
207;  70-1122;  0O-.516;  110- 
543;    iae.717;    128-842. 


1646. 

N.  Y.  142-453;  181-119. 

App.   Div.  71-204:  08-268. 

N.  Y.  Supp.  76-706;  00-51& 
1646. 

N.    Y.    100-495;    117-520;    142- 
453. 

App.* Div.  18-173;  40-96;  71-204; 
101-195;    133-516;   156-667. 

Misc.  71-286  ;  73-452. 

N.    Y.   Supp.  45-708;  57-563;  76- 
706;    01-912;    117-573;   180- 
115;  142-122. 
1547. 

App.    Dly.    130-668. 
1554. 

App.  Div.  18-174. 
1556. 

St.   Rep'r.   28-574. 
1667. 

N.  Y.  73-355;  101-172;  102-167; 
107-545;  117-521. 

Hun,     43-252;     46-212;    40-502; 
88—308 

App.  Div.  34-70;  111-617;  120- 
462. 

Misc.  73-452. 

N.  Y.  Supp.  63-1068;  08-76. 

Civ.   rroc.   16-447. 

N.  Y.  Super.  54-247. 

N.  Y.  Ann.  Cas.  2-123. 
Svbd.  1. 

N.    Y.   137-126. 

App.   Div.  80-423. 

St.   Rep'r.  60-172. 
Snbcl.  2. 

N.   Y.   100-406. 

St.   Uopr.   14-64;  16-667. 
Snbd.  3. 

App.  Div.  Ill-ei7, 
155H. 

App.   Div.   78-18. 
1650. 

App.   Div.  20-170. 

Misc.  37-382. 

St.  Repr.  3-168. 
1560. 

App.  Div.  36-388;  166-668. 

N.   Y.   Supp.   55-370;    14^-122. 
1561. 

App.  Div.  45-496 ;  78-605  ;  166- 
668. 

Misc.   23-558;   74-38. 

N.     Y.     Supp.     61-600;     80-126; 
133-733;    142-122. 
1662. 

N.   Y.  5.%-442. 

App.  Div.  45-490;  62-87;  78-605. 

N.     Y.     Supp.    61-600;     70-924; 
80-126. 
1568. 

App.  Div.  84-70;  40-97.    ^^  ^^^ 

N:     Y.     Supp.     68-1067:     67-663; 
61-600. 
1564. 

N.  Y.  184-376. 

App.    Div.    40-97;   46-497. 
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N.   Y.   Supp.   57-563;   61-600. 
i506. 
App.    Dlv.   40-97;   45-497. 
N.    Y.   Supp.  57-563;  61-600. 
1566. 
App.   Div.   40-97. 
N.   Y.  Supp.  57-563. 
1568. 

Misc.   88-121. 
1560. 
App.    Dlv.  3-320. 
Misc.  43-317;   71-286. 
1 570. 
N.   Y.    Supp.    ll»-749;    136-278. 
App.    Div.    1.15-700. 
Misc.  73-452. 
1572. 
App.    Dlv.   10-223:  24-328. 
N.  Y.  Supp.  46-877. 
1576. 

App.  Div.  25-146. 
1677. 
N.    Y.    101-172;    102-165;    142- 

545. 
Hun.      46-212;     40-502;      62-29; 

70-140;    S8-393. 
App.     Div.    17-322:    2.-5-14r»:    30- 
423;     40-98;     45-157;     78-605; 
lll-(n7;  120-452;   133-510. 
N.  Y.  Supp.  80-120;  08-7G;  117- 

573. 
Olv.   Proc.   15-436. 
N.  Y.  Ann.  Cas.  7-75,  80. 
1578. 

App.  Div.  78-605. 
N.  Y.  Supp.  80-12a 
1570. 

N.  Y.  100-339. 
Hun,   4.1-22:  62-29:  04-590. 
App.    Div.   45-157. 
N.   Y.  Supp.  60-1089. 
1580. 

N.   Y.   142-545. 
Hun.    43-22:    62-20;   64-699. 
Misc.   27-447. 
15S1. 

Misc.    7-393. 
t-^iv.    Proc.  23-373. 
1682. 

N.  Y.  124-500;  173-325. 
Hun.  5S-107:  6.1-176. 
App.   Div.  10-222:   106-293. 
St.   Ilop'r.   36-408;   45-877. 
1 583. 

N.  Y.  Supp.  131-315. 
App.  Div.  14(i-4ril. 

App.  Div.  18-173, 
1  nso. 

Hun.  56-199. 

App.    Div.   54-608;   71-204;   140- 

4.14;  156-214. 
Mfsc.    1--t-.V_»0;   27-m(f. 
N.  Y.  Supp.   66-1000;  lll-2.;i. 


ISOO. 

App.  Div.  70-186. 
1504. 

N.  Y.   100-339. 

App.  Div.  117-409. 
1505. 

N.   y.  Super.  60-37. 
1506. 

N.    Y.    178-223;    206-88. 
Hun.  31-634. 

App.  Dlv.  0O-46:  118-21. 
N.   Y.   Supp.  85-592. 
Weelc.  Dig.   18-389. 
1507. 

N.  Y.  71-474;  178-223. 
Hun,   85-553. 

App.   Div.   00-46. 

MIbc.  51-467. 

N.    Y.  Supp.  83-102;  86-502. 
1500. 

N.   Y.  7-201. 
1600. 

N.  Y.  67-400. 

Hun,  54-349. 

App.    Div.   55-306,  312;  SO-258: 
120-558 

N.  Y.  Supp.  80-241:  113-1052. 

N.  Y.  Ann.  Cas.  8-337. 
1601. 

N.  Y.  Supp.  113-1052. 
1608. 

App.   Dlv    55-313. 
1606. 

App.   Div.   161^16. 

Hun,    11-616. 
1607. 

N.   Y.  7-201. 

App.   Div.  128-189. 

N.  y.  Supp.  112-678. 
1600. 

Hun.   41-486. 

App.  Div.  120-558. 
1613. 

N.    Y.    50-647;    100-48. 

App.    Dlv.   42-408;  78-13. 

St.   Repr.  6-531. 
1614. 

N.    y.    100-48. 

App.  Div.  45-561. 
1617. 

N.  Y.   138-425. 

Hun,  11-572. 

App.   Dlv.  64-509. 

N.  Y.  Supp.  72-326. 
1618. 

App.  Div.  64-509. 

N.   y.  Supp.  72-826. 
1610. 

N.  Y.  138-472. 

Hun.  42-192. 

Misc.   32-288. 
1623. 

Hun.    S4-3G9. 
1624. 

App.  Div.  18-313;  144-683. 

N.    Y.    Supp.    120-686. 
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162R. 

App.  DIv.  144-683. 
N.    Y.    Supp.    111-525;    129-686. 
102O; 

N.    Y.  1:M-128;  160-134. 

Hun,  «l-442,  497. 

Add.    DIv.    49-16C:    54-138.    B7- 

185;  1O7-110. 
Misc.  31-521. 

N.   Y.   Supp.  Ce-414;  68-188. 
Civ.    Proo.  14-88. 
1627. 

N.   Y.   53-280:   lOH-33. 
Hun,   53-170:   «l-497. 
App.     Div.     107-l(»9;     ltl-477 : 

117-409;    135-416;    144-402; 

150-128. 
Misc.    :i3-364;    41-317;    50-411; 

62-82. 
N.    Y.     Supp.    68-577;    94-1060; 

97-913;      114-918;      119-921; 

129-291. 

St.  Rep'r.  32-822. 
Civ.  l>roc.  11-439. 

Snbd.  1. 

N.    V.    77-512:    78-239     414;    88- 
434:    91-392;   95-252.   135-275; 
158-317. 
App.     DIv.     107-113;     111-476. 
479;    150-126. 

St.   Kep'r.  41-293:  47-491. 

Abb.    N.    C.  29-298. 

N.  Y.  'Supp.   134-704. 
1628. 

N.  Y.  125-680;  172-88. 

Hun.    81-390. 

App.  DIv.  30-148:  49-398;  57- 
483:  75-451:  76-76.  77-322: 
81-74;  107-109;  109-516;  111- 
476;  128-468;  144-250;  150- 
126;  154-226;  156-671;  160- 
531. 

Misc.  18-55:  19-56;  34-331;  41- 
319;  62-82;  68-60. 

N.  Y.  Supp.  31-110;  67-1062: 
69-807;  78-440;  79-233;  80- 
977;  96-.')fi4:  97-01  a :  112- 
855;  114-918;  116-592;  128- 
992  ;  134-704  ;  i:i«-1005  ;  145- 
955. 

St.   R'^p'r.  36-8. 

N.  Y.   Super.  54-400. 
1629. 

App.  DIv.  57-483:  77-322;  116- 
415:    122-276;    149-858. 

Misc.    34-331;    79-367. 

N.  Y.  Supp.  47-733:  69-807;  79- 
233:   101-S32:   1 06-970. 

St.  Rep'r.  70-470. 
1630. 

N.  Y.  138-458:  172-83. 

Hun,  69-418.   419. 

App.   Div.  81-74:   156-671. 

N.    Y.   Siipp.   35-676;  67-1062. 

St.    Rep'r.   70-470. 


1631. 

Misc.  22-372. 

I6:i2. 

N.    Y.    132-434;    155-312;  204- 

518. 

Hun,   87-262;  46-382. 

App.  DIv.  8-573;  15-315;  17- 
151;  21-580;  76-175;  85-294; 
93-262;  98-297;  117-402;  l.'W- 
5.^9.  541;  134-839;  i:W5-738; 
137-91  ;   160-313. 

Misc.  14-,S01;  32-133;  39-212; 
66-639;    69-320. 

N.  Y.  Supp.  48-368;  87-747;  90- 
582;  llS-302:  119-71;?,  901, 
942;  144-631;  145-628. 

N.   Y.   Ann.   Cas.  2-212. 
1633. 

N.    Y.   73-256. 

Hun.  70-97. 

App.  Div.  102-292. 

Misc.   81-521. 
1634. 

flow.  Pr.  54-129. 
1685. 

How.  Pr.  54-129. 
1636. 

Hnn,   15-511;  17-524. 

Misc.  2*;-453. 

N.   Y.   Supp.   57-592. 
1637. 

N.   Y.   19-443. 

Hun,  10-14. 

App.    DIv.  41-552. 

Misc.  11-170;  26-453, 

N.   Y.   Supp.  57-592. 
1638. 

N.  Y.  114-36;  132-106;  136-10: 
142-373;  156-447;  185-383; 
200-107;    201-111. 

Hun,  63-563;  7H-382. 

App.  Div.  1-272;  15-24;  22-312; 
26-340;  28-373;  60-350;  52- 
617;  53-201;  67-350.  574;  68- 
119;  85-470;  90-455;  106- 
414;  110-913;  116-401;  116- 
243:  122-867:  127-771:  12S- 
82.S:  i;50-218:  i;«2-14({:  l^W- 
205,  598:  138-4;  140-716; 
141-11;  146-'507;  148-312; 
151-14.S,  740;  15:i-579 ;  165- 
351  ;    158-433. 

Misc.  13-531:  17-410:  2:i-178: 
27-307;  34-701;  38-567:  39-43; 
42-:mo:  54-ir>l:  5«-l48;  62- 
388;  64-589;  78-417;  78- 
657. 

N.  Y.  Supp.  44-126;  45-649;  47- 
940;  51-138,  1100;  6.'l-1008:  74- 
244;  78-74;  83-465:  86-759; 
96-1002;  100-907;  101-553; 
105-8S():  107-H35:  109-929; 
112-177.  1041:  11«-.^v<>:  117- 
488;  118-1.'>6:  121-167;  125- 
677  :  1 29-7 1  r. :  1 30-1 082  ; 
131-727;    133-33;    135-1084; 
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130-98,     337;     138-28;     140-1     Misc.   17-416. 


St.   Kep'r.  2a-196. 
Civ.   Proc.  1S3-327. 
1  «:m>. 

N.  Y.  49-78,  206;  138-106; 
201-11, 

Hun.    48-106:   78-382. 

App.  DIv.  20-615:  OS-116:  «1- 
IV27:  12S-8"J8;  132-140;  l»:i- 
20-),  TiilS:  l:VS-4;  141-9:  144- 
700;  14.S-:n2:  151-143;  165- 
3ni  ;   15M-433. 

MJsc.       17-410;       23-178;       02- 
387;    78-557. 

N.    Y.    Snpp.  29-181;  45-649;  74- 

244:   si-4:n:   J>«-ioo2 :    105- 

Kso-   112-1041:   iir»-,so«):   ii«- 

389;   117-485;  118-156;  133- 

83  ;  135-1084  ;  139-1095  ;    140- 

380. 

St.  Rpp'r.  29-123;  37-664.  941. 
Snbcl.  2. 

N.    Y.    114-258. 

App.    DIv.   20-340. 

Misc.    27-366. 

N.    Y.    Supp.  68-852. 
Subd.  8. 

N.    Y.    128-678. 

App.    DIv.    15-24. 

Misc.  54-151. 

at.   Uep'r.   80-43;  35-508. 
104O. 

Hnn,  78-382. 

App.   DIv.   08-116;   138-4;    161- 

143. 
Misc.   17-416;  27-8(58. 
N.    Y.    Supp.    74-244;    96-1002: 

136-1084. 
1641. 

N.    Y.    201-11. 

Hun,   78-382. 

App.     DIv.     15-24;    50-353;     53- 

270;    08-116;    110-245;    138- 

4;    151-143. 
MI.sc.   17-416. 
N.    Y.    8upp.    74-244;    90-1002; 

135-1084. 
1042. 

N.   Y.  201-11. 

Hun,   7.S-.S82. 

App.    DJv.    2S-.373:    50-353:    53- 

270;     ON-iiG:     110-243;     138- 

4;     151-143:     153-579. 
U\hc.    17-416. 

N.    Y.    Supp.    74-244;    101-553; 
135-1084.  • 

1643. 

Hun.  78-382. 

App.    Div.  58-270;  08-116;    138- 

4;    151-143. 
Misc.    17-416. 

N.    Y.    Supp.    74-244;    90-1002; 
135-1084. 
1644. 

Hun,   78-382. 

App.  DIv.  53-270;  08-116;  las- 
4;  151-143. 


1045. 

Hun,  7S-.382. 

App.    DIv.    50^53:    08-116;    86- 

470;    110-245;   132-146;    138- 

4;    151-143. 
Misc.  17-416;  03-429;  73-58. 
N.  Y.  Supp.  03-1068;  74-244; 

465;    »0-l<K)2:     113-655:     llO- 

389;  135-1084;  142-1004. 
■  040. 

Hun.   78-382. 

App.    DIv.   52-617;  08-116;   106- 

68 :     110-248 :     138-4 ;     151- 

Mlsc' 17-416. 

1047. 

Hun,  40-239. 

App.   Div.   08-116;   138-4;    161- 

143 
Misc. '17-416. 

1648. 

App.   DIv.  68-116;   138-4;    161- 

143. 
Misc.  17-416. 

N.   Y.  Supp.  74-244  ;  96-1002. 
1049. 
Hun.  40-239. 
App.    Div.  08-116;   188-4;   151- 

Misc.'  17-416. 

^•lS6.fo"^^*    'y'*-244:    96-10O2; 
1650. 
N.    Y.   180-10:   100-97. 
App.    DIv.    50-852:   08-119:    ar. 
470;     135-696;     138-4 ;     161- 
143. 
Misc.  "l  7-4 16;  27-.367  ;  64-161 

^•^  oX-  ^?«"PP.-  «l^-244  ;    96-1002; 
129-715 ;    136-1084. 
1051. 

N.  Y.  70-147. 
Hun,  40-6. 
App.    Div.   04-6. 
Misc.    11-123;   10-106. 
N.   Y.   Supp.  38-821;  71-686. 
1052. 

N.    Y.   26-252. 

Hun.  40-6. 

App.    DIv.  94-561 ;  119*926. 

N.   Y.   Supp.   104-561. 
1053. 

N.  Y.  58-185. 
1054. 

N.    Y.   70-147. 
1055. 

Hun,    40-6. 

App.  Div.  100-380;  119.548. 

Misc.    11-121. 

N.    Y.   Supp.   104-45. 
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119-926. 
95-19ft*^iO-926. 


1056. 

App.   Dlv. 
1057. 

App.'DJv. 
1058. 

App.    Dlv.    119-926. 
1059. 

App.  Dlv.  98^860. 

Misc.  11-123. 

N.  Y.  Supp.  90-268. 

N.  Y.  Ann.  Cas.  4-28. 
lOOO. 

N.    Y.    03-568;  80-212;    106-319. 

Hun.  09-456. 

App.  Div.  7-319;  70-253:  78-390; 
85B-00.5  ;       W5-13:: ;       104-228  ; 

laa-ii!). 

Misc.  10-610  ;  46-433  ;  72-276. 
N.  Y.  Supp.  100-GOC :  131-56. 
Civ.   Proc.   15-81. 
10«1. 

70-470. 

22-60. 

Dlv.  70-253;  104-228. 


N.  Y 
Hud. 
App. 
1002. 

Huu. 


App.    ] 
132; 


1«t274;  19-272. 
Div.    57-245:    70-253;    90- 
103-132;   104-228;  122- 
119. 
N.  Y.  gupp.  08-157;  89-74;  lOO- 

606. 
St.  Rep'r.  7-203. 
N.  Y.  Ann.  Cas.  9-299. 
1008. 

App.  Div.  70-253;  103-X33. 
1006. 
N.   Y.    130-360. 
Hun,  88-557. 
App.    Dlv.    51-99;    94-557,    561; 

124-298.  649. 
Misc.  68-137. 
N.    Y.    Supp.    04-344;    102-464; 

108-S52. 
N.  Y.  Super.  57-509. 
1000. 
Hun.   03-468. 
App.    Div.    40-16:   71-264;    135- 

906. 
N.   Y.    Supp.   75-706. 
1607. 

N,   Y.   191-328. 
Hun.   73-209. 

App.    Dlv.    3-330;    4-546;    8-34; 
12-016:    30-97;    40-16:    45-2: 
52-.^»84,    593:    105-154;    109- 
392:   130-190;    145-004. 
Misc.   50-161. 

N.  Y.  Supp.  01-210 ;  65-319 ;  96- 
272;     l0.*5-<;:{:     107-406;     120- 
342:  130-403. 
St.  Repr.  23-474. 
1008. 

N.  Y.   191 -.328. 
Hun,  35-184:  45-388. 
App.   Dlv.  4-456;  30-97;  45-2; 
105-154;    109-392;    136-190; 
145-604. 

lOTl 


Misc.  86^510 ;  66-161. 

N.  Y.  Supp.  61-211;  73-1071; 
90-272:  105-63;  lO7-40ti;  130- 
842;    130-408. 

St.    Repr.    10-56;   44-486. 
Siibd.  1. 

N.   Y.  151-525. 

Hun,    73-269. 

App.  Div.  8-388. 
Snbd.  2. 

App.   Div.  62-584. 

Mi8C.  5-65. 

St.   Rep*r.   35-888. 
1069. 

N.  Y.  78-629  ;  1 30-638  ;  191-328. 

App.  Div.  4.'i-r,7G:  50-430;  50- 
498  ;  123-524  ;  146-476. 

Misc.  10-322;  33-609;  53-38; 
72-29 

N.  Y.  Supp.  48-777:  04-60;  05- 
070;  81-.500;  92-127:  103- 
1031  ;  107-1107  ;  128-1091 ; 
131-265. 

St.   Rep'r.  2-689. 
1070. 

N.  Y.  118-358;  124-114;  130- 
569;  180-61. 

Hun,  40-515. 

App.  Dlv.  5-310:  7-81;  15-414; 
43-197:  47-157:  BO-890;  02- 
538;  07-489;  78-591;  100- 
553;  108-302;  111-276;  113- 
58,  408;  114-796;  117-126; 
119-.-17;  121-201;  122-398: 
123-520;  135-r?S0:  127-r.71; 
128-92:  181-679;  130-454; 
144-.'m4 


140-149;    144-.'m4;    155-466 

150-61. 
Misc.     14-301;     22-371;     27-331. 

078;    44-25;    57-147;    00-542, 

577;  04-467. 
N.  Y.  Supp.  58-721:  59-344;  07- 

772;  71-82;  73-890:  89-717; 

95-724;   97-619;    99-418;    ltM>- 

205:    102-3.'^4:    104-174.    850; 

105-676:    107-749;    108-240; 

109-726;    112-437,    470;    110- 

113:    119-942;   121-126;   124- 

1077. 
St.   Rep'r.    12-652. 
N.  Y.  Ann.  Cas.  2-212;  9-82,  n. 
1671. 

N.  Y.  122-485. 

Hun.   79-403. 

App.    Dlv.  3-153;   17-160;  22-95: 

47-157  :       98-297  ;        1 09-589 : 

111-238,     538;     113-59,     60; 

117-."S10:    131-100.    67»:    i:M- 

839;    140-149;    144-834;  134- 

161. 
Misc.  14-85;  60-.'>6 ;  61-79;  67- 

147:   O4-407. 
N.  Y.  Supp.  29-798:  47-800:  90- 

582;    90-402;    97-668.   943;    99- 

162;    100-299;    1O7-740;    ll.*S- 
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245;    llCl-113:    119-740,    942; 
liH-1077;       128-1055;       187- 
705.    714;    i:W-921. 
St.    ICt'p'r.    14-<»1:   ;«J-538. 
A  pp.    Div.    135-700. 
SuImI.  ». 

A  pp.    DIv.    135-706. 
1072, 

App.    Dlv.    3-153:    47-157;    131- 

N.    Y.    Siinn.    llG-115;    119-749. 
How.   62-397. 
1073. 

St.   Rep'r.   1-626. 
1074. 

X.    Y.    124-400. 

Hiin.    51-199. 

App.    DIv.     10-37;     48-197;    56- 

391;     93-235;     111-279;     114- 

700;    121-261;   123-450;   124- 

J)9;   12.'»-.'J81:   131-120. 
Misc.      11-536;      23-70;      27-331: 

34-431;     44-25;     00-554;     04- 

407. 
N.   Y.   Supp.  29-700:  44-453:  50- 

690;     5.H-72;     59-344:     O9-004: 

87-742;    «S-717;    97-610;    100- 

205;   1O4-S50;   105-67(5;   108- 

355,  363;  115-260. 
1676. 

App.   Div.  21-580;  46-210. 
N.  Y.  Supp.  48-368;  88-502. 
Civ.  Proc.  19-378. 
1076. 

N.   Y.  77-203. 

App.     Dlv.     9-234;    23-106:     49- 

167  ;  54-134  ;  60-83  ;  105-329. 
N.  Y.  Supp.  63-115  ;  69-778  :  94- 

178. 
Week.   Dig.  21-90. 
1678. 

Hmi.   26-456. 

App.     Dlv.     14-32:     31-314;    49- 

167;    69-505;    109-540;    121- 

7!>6:   128-515. 
Misc.    18-136.    40  4:     24I-210:    32- 

540:   ;i.%-4.50:  45-r.l4;  5.^-427. 
N.  Y.  Supp.  53-624  ;  67-460 :  96- 

506:    1I2-7SS. 
fiv.    Proc.    19-381. 
How.   61-22.5. 
Daly.   10-331. 

N.   Y.  Ann.  Cas.  4-98;  8-361. 
1679. 

N.    Y.    41-182;   44-237;    161-580. 

Hun,  20-5,'{7. 

App.    Dlv.    10-608;    13-216;    89- 

163. 
Misc.   33-186:  68-329. 
N.  Y.  Supp.  85-778. 
1680. 

N.  Y.  70-147:  152-177. 
1681. 

N.   Y.  1.1O-.S60 


App.   Dlv.   40-16;    156-728. 
MW.   5;j-372;   54-58. 


1682. 

Hun,  88-556. 

App.   DIv.  89-495. 

N.   Y.   Suppr  aM-848;  86-989. 

N.  Y.  Ann.  Cas.  2-199. 
1686. 

N.    Y.   64-417;   114-36. 

Abb.  N,  C.   17*425. 

T.   &  C.  1-9L 
1688. 

N.   Y.   7-209. 
1689. 

App.   Div.  78-445;  120-664. 

Civ.  Proc.  14-337. 
1690. 

N.    Y.   83-552;    166-444. 

App.    Div.    161-286. 

Hun.  87-492;  88-20. 

Misc..  8-74;    9-632. 

N.   Y.   Supp.  28-596;  84-509. 

Civ.  Proc.  8-104. 

Weel£.  Dig.  22-109. 
Sab«l.  1. 

N.   Y.  72-614;  80-839. 

Hun,  81-307. 

Misc.   7-199. 

St.  Rep'r.  29-77S. 
Snbd.  3. 

N.    Y.    140-595:    187-690. 

HuD,  80-222:  92-262. 

App.    DIv.   16-6.S1. 

Misc.   6-237;    15-11;  84-193. 

N.     Y.     Supp.     3<*-613;     44-774: 
145-S50. 

St.    Hepr.    51-117;   53-77. 
1691. 

N.   Y.   123-132.  fel7. 

Hun,   56-403. 

Misc.  23-703;  39-345. 

N.  Y.  Supp.  52-71  ;  97-1000. 
1693. 

Civ.    Proc.  8-45L 
1694. 

Misc.  29-279. 
1695. 

N.  Y.  44-445. 

App.*  Div.    26-615;    39-508;    63- 
96. 

MlHC.     18-661;     25-411;     29-280: 
33-443:   36-159:   37-48. 

N.   Y.   Supp.  50-206:  65-5,59:  5«- 
305;  €«-732:  68-502;  74-802. 

St.   Rpp-r.  41-445. 

Civ.   Proc.  8-451. 

Abb.   N.  C.  22-15.3. 

Wcclj.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
^nbd.  1. 

N.    Y.   53-431:   114-40. 
App.   DIv.   1-623;  8-375. 
Misc.   2-252. 
Daly.   16-456. 
Snbd.  2. 
X.   Y.  70-492;  122-466. 
Abb.  Dec.  3-35. 
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Sabd.  4. 

N.  Y.  «a-339. 

Hnii.   7-374:  ^1-307. 

Misc.  7-199. 

St.  Rt'p'r.  29-775. 
Stibd.O. 

App.  Div.  81-12. 

Misc.  16-174. 
lOOO. 

X.  Y.  Ann.  Cas.  6-16. 
1697. 

N.  Y.  Ann.  Caa.  6-16. 
1698. 

Hun.  43-557. 

St.  Rep'r.  3-177. 

X.  Y.  Ann.  Cas.  6-16. 
1699. 

App.   Div.  31-12;   155-93. 

AUsc.    26-555  ;    46-406  :    48-3n5. 

N.     Y.     Supp.    52-235;    92-574; 
95-585;    139-1037. 

01 V.   Proc.  6-25.X 

N.  Y.  Ann.  Cas.  6-16. 
1700. 

N.   Y.  50-352;  70-208. 

App.  1)1  r.  67-84. 

Misc.     15-479:     19-220:     24-556; 
27-175. 

N.  Y.  Supp.  44-273;  58-382;  73- 
580. 

N.  Y.  Ann.  Cas.  6-16. 
1701. 

N.  Y.  Ann.  Cas.  6-16. 
1702. 

N.  Y.  123-182,  517. 
'     App.   Div.  95-409. 

Misc.  24-556. 

N.  Y.  Ann.  Cas.  6-16. 
1703. 

N.  Y.  128-132.  517. 

App.    Div.   31-12;   155-94. 

Misc.  46-406. 

N.  Y.  Ann.  Cas.  6-16. 
1704. 

N.    Y.    74-11;   102-307:    119-208. 

Hun.    10-449:    42-557. 

App.     Div.     26-172;     1O6-109 ; 
155-94. 

Misc.    15-479;   38-542;   43-.168 ; 
48-355. 

N.   Y.  Supp.  49-867;  94-559. 

St.  RepT.  32-418:  34-69;  67-586. 

Civ.  Proc.  9-412. 

Abb.   N.   C.   22-152. 

How.   59-467. 

N.  Y.  Ann.  Cas.  6-16. 
Svbd.  1. 

Misc.  6-475. 
Snbd.  2. 

Hun.  42-558:  69-446. 

App.   Div.  31-12. 

Misc.  9-213:  36-157. 

N.   Y.   Snpp.  72-1066. 

St.  Rop'r.  29-492:  52-632. 

OIv.  Proc.  ll-r,«. 

Abb.    N.   C.   22-156. 


1705. 

Hun.  53-516:  69-447. 

App.   Div.   26-173. 

Misc.    16-563. 

How.   59-467. 
1706. 

App.    DIv.   31-12;  67-82. 

Misc.  24-555. 

N.  Y.  Supp.  73-580. 

How.   50-467. 
1707. 

App.   DIv.  67-82. 

N.  Y.  Supp.  73-580. 
1708. 

N.   Y.  Super.   50-458. 
1709. 

N.    Y.    73-45;    143-398;    154-565. 

Hun,  8:j-207. 

App.    DIv.    13-180:    61-195;    69- 
39(5:    85-84;    116-486. 

MIsc,  8-618;  19-220;  25-430;  44- 


X.  Y.  Supp.  44-273:  54-93G:  58- 
283  ;  70-520  ;  74-991 ;  90-130  ; 
137-536. 

X.  Y.  Anil.  Cas.  2-235;  4-60. 
1710. 

X.    Y.    73-45:    143-.348;    154-505. 

II  un,    83-207;    92-20. 

App.  DIv.  13-180;  61-195. 

Mi^5C.   19-220. 

N.  Y.  Supp.  31-598;  68-283;  70- 
520. 

X.  Y.  Ann.  Cas.  4-60. 
1711. 

App.  DIv.   13-180. 

Misc.    19-220:    77-211. 

N.  Y.  -Supp.  44-273;  137-536. 

X.   V.  Ann.  Cas.  4-60. 
1712. 

Hun,  69-446. 

Misc.    6-475;     18-661;    25-453; 
54-62. 
1714. 

App.   DIv.   115-769. 

Civ.   Proc  15-14. 
1717. 

X.   Y.   119-298. 

App.   Div.   12-174. 
1718. 

Hun,   88-20. 

App.    Div.    12-175;    78-445. 

Misc.    84-196. 

N.   Y.   Supp.  33-821;  145-850. 
1719. 

Hun.  35-(». 

App.   DIv.   55-357. 

Misc.   26-374. 

X.    Y.   Supp.   56-210. 
1720. 

X.   Y.   124-148. 

Hun,  88-20. 

App.  Div.  67-372  :  94-535  :  157- 
430. 

Misc.  48-355  :  84-190. 

X.    Y.    Supp.   88-1. T;    142-382. 

Civ.    Proc.    ir»-l<J3. 
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1721. 

Hiin,  »1-r>^,  563;  48-448. 

App.  Dlv.  42-457;  07-130;  157- 

430. 
Misc.   20- J.  323:  30-508:  33-283; 

3-1-64;    84-196. 
N.   Y.   Supp.  59-439;  02-797;  74- 

390;    145-850. 
Civ.  Proc.  15-14. 
1722. 

App.   Div.   116-769. 

Hiin,  50-403. 

Misc.     10-174;    2«-17 ;    64-307; 

50-448. 
N.  Y.  Supp.  44-601  ;  107-163. 
1723. 

N.    Y.    141-5. 
App.   Dlv.   78-445.  448. 
1725. 

Ilnn,   14-335. 

Aj>p.   Dlv.  46-r>5n:   116-760. 

Misc.   2«-662;  28-121;  48-366; 

48-355;    64-307. 
N.  Y.  Supp.  5&-187,  303;  01-326; 

S7-193. 
Daly,   10-216. 
172«. 

N.   Y.  65-653. 

Hun,   44-434. 

App.  Div.  8-420;  30-110;  41-455; 

43-60«;     54-128;     04-122:     78- 

445;      103-56.      576;      UMI-UO; 

112-331;   115-70!):   131-J88. 
Misc.  0-476;  10-174:  20-431;  22- 

120;    23-757:     2tt-501:    29-280; 

31-185:     3»-345:     4;i-368:     45- 

204  :  54-308  ;  50-447. 

N.  Y.  Supp.  29-930:  55-483:  OO- 
348;  00-397:  O8-S(50;  71-K34; 
92-208,  007  :  93-132  ;  98-581  ; 
107-103:   115-632. 

riv.    Proc.   15-11. 

N.  Y.  Auu.  Cas.  0-163;  8-241. 
1727. 

App.    Div.   04-124;   116-760. 

.Mi.sc.   20-431:   37-792;  43-368. 

X.  Y.  Supp.  32-1088;  71-834;  70- 
897. 

St.    Rop'r.    50-564. 

Civ.   Proc.   8-47. 

N.   Y.   Super.  53-123. 

\.   v.  Aun.  Cas.  8-241. 
Snbcl.  2. 

N.  Y.  B7-665. 

App.   Div.  31-257. 

Mi  PC.   11-173:  28-121. 

N.  Y.  Supp.  59-303. 

St.    Rop'r.  2-216. 
172S. 

N\   Y.   115-171. 

Hun.   51-453. 

Misc.   43-368. 
1729. 

Misc.  43-368. 
1730. 

N.    Y.    101-179:    160-189. 

Hun,   02-581. 


App.    Div.    64-128;    04-122;    OO- 

36;    78-445;    102-484;    103- 

57,  60;    116-769. 
Misc.    0-476:    7-671;    8-609;    11- 

173;     10-174;    17-545;    22-119; 

28-121:     37-792;    39-345;     43- 

368;  48-:i55. 
N.    Y.   Supp.   28-57;   41-249;  65- 

483;    69-303;    O0-397;    71-834; 

70-897;  92-942. 
N.  Y.  Ann.  Cas.  8-24S. 
1731. 
N.    Y.   101-186:   136-434. 
App.    Div.   08-13. 
Misc.    11-173;   22-119;    48-354; 

71-516. 
N.  Y.  Supp.  41-249;  130-784. 
Abb.    N.   C.  20-152. 
N.  Y.  Super.  61-480. 
How.  N.  S;  3-441. 
Subd.  1. 

Misc.    11-173;   17-545:  28-122. 
Subd.  2. 

Hun.  85-378. 
1733. 
Misc.  48-354  ;  74-43. 
N.  Y.  Supp.  84-203;  133-640. 
1730. 
N.   Y.  103-404. 
How.  OO-SIO. 
1 742. 
N.   Y.   101-41:  104-4. 
App.    Dlv.    58-375;    82-335;    OO- 

639;    108-75;    111-190;    137- 

200. 
Misc.     34-268;    43-312;    63-.->22, 

«4-.382. 
N.    Y.    Supp.    81-923:    93-1001; 

97-5S6:   119-189;   122-23. 
Civ.    Proc.   15-308. 
N.    Y.    Ann.   Cas.  8-146. 
1743. 
N.   Y.    198-304;   206-341. 
Ann.    Dlv.    68-375:    70-576:    82- 

.3,35;     9O-6.30:      105-313;     111- 

100:  119-:{.   11;  128-846;  1:K>- 

56;    137-290;    139-121;    152- 

33,  36. 
'^V\so.      34-268:      37-143;      50-70; 

«2-522,    582  ;   04-384  ;    Tl-590. 
N.    Y.    Supp.    52-72:   09-76;   81- 

023;    92-218;    97-.)86;    1IM»-2*J- 

117-671;      119-189;      122-43; 

123-1056;    136-176;    18O-806. 
N.   Y.  Aun.  Caa.  1-381;  8-146;  9- 

441,  n. 
Snbcl.  1. 

Hun.    37-21V2. 
App.    Div.    137-290. 
Misc.    80-337. 

X.    Y.   Supp.  09-6.34;   142-142. 
8nb(I.  2. 

X.    Y.    101-41. 

Hun.    71-525:   92-416. 
App.    Div.    141-614. 
N.    Y.    Hupp.    1241-317:    128-{;92. 
St.  Rop'r.  54-889. 
How.    N.    S.   8-286. 
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Snbd.  3. 

St.  Rep'r.  63-689. 
9abd.  4. 

N.    Y.    174-467. 

App.    Dlv.   6-434;   70-576:    1S8- 

456. 
Misc.   G-356;  8-588;   12-467;   17- 

329;  84-602. 
N.    Y.     Supp.    29-1114;    70-1012; 

75-622;  l«tt-568. 
Abb,  N.  C.  31-332. 
How.  66-215. 

N.  Y.  Anu.  Caa.  1-382:  10-477. 
Siibd.  5. 

App.   Div.  30-448. 
1744. 

Api).    Dlv.     IH-Slfi;    5M-.376:    82- 

336;   06-639;   150-295. 
UiHi\     22-1.13;     34-26U;     37-143; 

•13-313;    «r>-522,    582;    ♦M-*;.".!. 
X.    Y.    Supp.    46-0:    «rt-634:   71- 
447;     81-923:     88-864;     117- 
671;    138-r,05. 
X.   Y.   Ann.   Cas.  8-146. 
1745. 

N.    Y.   108-304. 

Hun.  02-416. 

App.      Div.      130-56;      130-121; 

I4l-(;i4;  146-.' IS. 
Misc.    «:J-522;    64-651;    6S-174. 
N.     Y.    Supp.    02-218;    114-407; 
123-62U,  1056  ;  126-317  ;  131- 
671, 
Abb.  N.  C.  81-74. 
X.  Y.  Ann.  Caa.  8-146. 
1746. 
App.    Dlv.    150-205. 
>iisc.   63-522;   64-651. 
X.  Y.    Ann,   Cns.  8-14ft 
N.  Y.  Supp.  135-176. 
17  17. 

App.      Dlv.      75-532 ;      105-814 ; 

150-295;    152-33,    37. 
Misc.   63-522:    64-651. 
N.   Y.-  Supp.  134-1018 ;   135-176. 
136-806. 
X.  Y.   Ann.  Cns.  8-146. 
1748. 

X.  Y.  152-126. 
App.    Div.    150-295. 
Hun,  42-182. 
Misc.   6:1-522. 
X.  Y.   Ann.  Cns.  8-146. 
N.     Y.     Supp.     184-1018;     185- 
.  176. 
1740. 
'  Misc.   a3-522,  582. 

X.  Y.   Ann.  Cas.  8-146. 
1750. 

N.  Y.  37-434. 

App.     Dlv.    .^0-4.^2:    62-470:    75- 
552  ;    105-314  ;    188-456  ;  150- 
295. 
Misc.   8-.'>00:  37-30;  40-312;  6.1- 

522'   64-651 
N.Y*.'  Supp.   52-72;   70-742;   78- 

276. 
N.  Y.  Add.  Cas.  S-146. 


1751. 

Misc.   24-373;   63-522. 
N.   Y.  Supp.  53-677. 
X.  Y.  Ann.  Cas.  8-146. 
1752. 
Misc.    63-522;    64-651;    68-571; 

60-490. 
X.   Y.    Ann.   Cas.  8-146. 
App.    Dlv.    140-226. 
N.   Y.   Supp.   125-191;   126-149. 
17.">3. 
App.  Div.  88-340;  139-121. 
Mi.sc.    37-26  ;    63-522  ;    tlO.490 ; 

71-590. 
N.   Y.   Supp.  32-S75;  74-714;  84- 
1090  ;       123-1056 ;       126-149  ; 
130-S75. 
X.  Y.  Ann.  Cas.  6-260;  8-146. 
17."5  4. 
X.    Y.   47-134:   50-1S4. 
App.      Dlv.      112-505;      180-56; 

153-646. 
.Misc.  <i3-522. 
N.  Y.   Supp.  08-415. 
X.  Y.  Ann.  Cas.  8-146. 
1755. 
App.  Div.  58-375. 
.Misc.    6;U522. 
X.  Y.  Ann.  Cns.  8-146. 
1 756. 

X.     Y.     86-18:     00-602:     06-456; 

118-552;    148-357;    200-76. 
Hun,    36-417:    38-68;    63-517. 
App.    Dlv.    58-;n6:    83-127:    88- 
340;  06-287;   124-784;  133-39. 
Misc.   52-10. 

N.   Y.   Supp.  60-76:  82-568;  89- 
215;    10O-770;   100-387;    113- 
1024. 
Subd.  1. 

Hun.  28-285. 
Snbd.  a, 

X.  Y.  143-157. 
Hun.  28-285. 
Snbd.    3. 

N.    Y.    Supp    184-108. 
Snbd.    4. 

App.    Dlv.   06-288. 
N.  Y.   Supp.   134-108. 
1757. 

X.    Y.    143-239:    157-236. 

Hun,  30-1,50;  «8-,368;  78-610;  92- 

386. 
App.    Dlv.    7;i-60:    88-340;    116- 
424:    122-874:    124-784;    137- 
l.SS;   147-015:   151-525;   156- 
3^0.    412:     15S-32;    150-576; 
U\0,    2*0,    245.    478. 
Mlsr.  3  1-479:  64-124;  74-567. 
N.     Y.     Supp.     76-628;     84-1090 
101-82S:     107-878;     100-387 
120-444;     130-591 ;     132-509 
136-210;    142-128;    144-649 
14.%-652. 
X.  V.  Ann.  Cas.  6-260. 
Snbd.  1. 

X.    Y.    116-635;    143-239;    157- 
236. 
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Hun,  44-183. 

App.  Div.  58-375;  111-242. 

Misc.  35-227  ;  60-574  ;  73-16. 

N.    Y.    Supp.   10«-843;   113-1024. 

St.  Rep'r.  1-285;  21-242;  30-956: 
51-883. 

Civ.   Proc.  8-440:  11-100. 
Subd.  2. 

N.    Y.    200-440. 

App*.  Div.  111-242,  253;  155-418. 

Misc.    ««-577:    77-243. 

N,  Y.  Supp.  71-816;  122-162; 
130-1068;    140-388. 

X.  V.  Ann.  Cas.  10-121. 
1758. 

N.    Y.    143-239;    200-76. 

App.  Div.  58-375;  123-752; 
126-404;   127-298;  144-847. 

Misc    45-262 

k  Y.  Supp."  108-3.14;  111-426; 
113-1024;    127-476. 

St.  Rt'p'r.  7-442. 

N.   Y.  Ann.  Cas.  6-291. 
Snbd.  1. 

N.  Y.  157-242. 

Hun.   77-596. 

Misc.   19-237. 
Subd.  2. 

App.   Div.  41-349;  50-216. 

N.  Y.   Supp.   07-609. 

St.    Rep'r.   23-694. 

Abb.  N.  C.  17-239. 

How.   N.   S.  2-526. 
Snbd.  3. 

N.    Y.    200-76. 

St.   Rcp'r.  7-179. 

Civ.    Proc.    0-434. 
Snbd.  4. 

N.  Y.  165-.556. 

Ilun.    44-291;    70-74. 

App.   Div.   34-461;  124-788. 

St.    Rep'r.   11-71;   53-437. 
1750. 

N.  Y.  173-379;  183-263;  200- 
77. 

App.  Div.  127-741:  1.'18-8.H9; 
146-281;    154-250;    155-231. 

Mi.«*c.  46-159;  40-(»00 ;  67-405; 
74-535 

N.  Y.'sui)p.  00-1057. 

N.  Y.  Ann.  Cns.  5-204,  210. 
Snbd.  2. 

N.    Y.    120-566:    156-80. 

Hun.  43-181:  60-479;  63-98;  82- 
123 

App!  Div.  18-.35:  20-396:  33-297; 
51-631:  58-375:  6.n»-242;  74- 
261;  82-67,  71:  101-590. 

Misc.  36-409;  74-537. 

N.    Y.    Supp.    53-832:   77-476. 

St.   Rpp'r.  30-482;  43-503. 

riv.    Proc.    5-34. 

Abb.    N.    C.   17-263. 

X.  Y.  Ann.  Cas.  10-349. 
Snbd.  4. 

X.    Y.   118-552. 

Hnn.    37--«58. 

N.  Y.   Supp.  130-925. 


I760. 
Snbd.  1. 

App.   Div.  58-375. 

Misc.  28-54. 

N.  Y.  Supp.  59-gia 

St.  Rcp'r.  17-453. 
Snbd.  8. 

N.  Y.  118-552:  124-590. 
1762. 

N.  Y.  01-281;  110-187;  118-553. 

Hun,   38-68;  82-179. 

App.    Div.    5S-375;    74-591;    88- 

342;     02-443;     00-284  ;     123- 

385;    125-839;    126-622:148- 

567;  156-692. 
Misc.  20-643;  52-10;  66-309.  315 
N.   Y.   Supp.  60-76;  7T-568;  84- 

1090;    87-137;    00-927;     100- 

770;    110-303;    111-72;    131- 

260;  132-964:  141-376;  144- 

289. 
St.  Rep'r.  23-694. 
Civ.   Proc.  5-307:  10-282. 
N.   Y.   Super.  55-346. 
How.  67-20. 
Snbd.  1. 

N.   Y.  73-369;  142-625. 
Hun.  65-455. 
N.    Y.    Supp.    140-275. 
St.   Rep'r.  48-42. 
Abb.  N.  C.  17-258. 
Subd.  2. 

N.   Y.  142-625. 
Hun.   65-455. 

N.  y.  Supp.  140-275;  144-289. 
St.   Rep'r.  33-746;  48-42. 
Abb.   N.   C.   17-258. 
Snbd.  3. 
Misc.  5-557. 
N.    Y.    Supp.    140-313. 
Civ.   Proc.   15-314. 
Abl).  N.  C.  17-269. 
Snbd.  4. 
Misc.  5-557. 
N.  Y.   Supp.  100-637. 
1763. 

N,  Y.  01-281;  118-553;  198-409. 

Hun,   28-285. 

App.  Div.  20-211:  58-375;   123- 

385;  124-785;  126-622;   154- 

497. 
Misc     70-62 
N.'y".  Supp.  105-917;  107-1093; 

lo»-;w7;  112-519. 
St.    Rep'r.   40-680. 
N.  Y.   Super.  58-8S. 
How.  67-20. 
Snbd.  1. 
N.  Y.   120-485. 
Misc.   54-293. 

N.  Y.   Suj>p.  139-78. 

Civ.   I»roc.  5-308. 
Snbd.  2. 

N.   Y.   155-29. 

Hun,  82-181. 
Snbd.  3. 

Misc.  54-293. 
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NOTES. 


App.  IMv.  187-665. 
N.    Y.    Supp.    122-452;    128-495. 
1704. 

N.  Y.  l»a-400. 

App.   Dlv.  »9-284;  120-622. 

MIbc.  57-150. 

N.    Y.     Supp.    60-«79;    79-613; 

144-289. 
1705. 

\    Y    198-409 

App.  Div.  69-207  ;  84-589 ;  121- 

897;  124-786:  120-622. 
Misc.   05-200;   80-108. 
N.    Y.    Supp.    09-326;    82-1022; 

131-260. 
Abb.  N.  C.  17-236. 
Week.  Dig.  11-191. 
1700. 
N.   Y.  91-281. 
Hun,  05-456;  82-138. 
App.      Dlv.      14-544;      101-590; 

124-568;    120-622;    140-536; 

149-484. 
Mtec.  9-514  ;  65-406  ;  74-535. 
N.    Y.    Supp.    30-337;     lOH-931; 

111-72  ;  118-214  ;  181-260. 
1707. 

Han,  90-416. 

App.    Dlv.    5-499;    58-375;    74- 

591:   120-622. 
Misc.  74-538. 

Supp.  35-877;  87-519. 


143-354 

82-182. 
Div.   94-288. 
70-62. 
Supp.  89-215. 


200-77. 


119-r.in: 

;  200-561. 
28-285.    586: 


137-500;    194- 


81-290;    73- 


41- 

70- 
S9- 

75  ; 


N.  Y. 
1708. 

N.  Y. 
Hun. 
App. 
Misc. 
N.  Y. 
1709. 
N.    Y. 

183 
Hun. 

193. 
App.  Dlv.  4-148:  11-200.  202: 

225:  01-96:  73-W):  75-536: 

132:    78-180.    578:    SH-77: 

138 :      93-151  :      103-44. 

1O9-503;     124-424;      130-874; 

143-484. 
Misc.    9-514:    11-593:    19-653; 

55-400;  57-200;  03-522;  74- 

5:J5. 
N.   Y.   SiTpp.  30-337:  31-977:  5S- 

582:     70-72:     70-628:     78-31.'^: 

84-1015  ;      90-522  ;      108-864  ; 

181-741 :  140-313. 
Civ.   Froc.   14-.S08:  19-28. 
N.   Y.  Ann.  Cns.  1-229;  6-292;  7- 

236,  2.56;  8-146. 
Week.   Dig.   18-377. 
1770. 
Hun,  71-525. 
Apn.   Dlv.  99-4.''.2:  124-783.  793: 

120-622;    159-576. 
Misc.     26-5eJ>:     37-145:     4O-.'?02. 
N.  Y.  Supp.  55-m53:  74-447:  91- 

295:    f>4-«08;    197-655;    199- 


887;    111-72;    144-649. 


Civ.  Proc.  15-284. 
Abb.  N.  C.  12-169. 
1771. 

N.   Y.    178-380. 
Hun,  68-98,  100. 

Div.    14-544; 
224;  51-462; 
589:    105-63; 
622;    127-741; 


^HBb. 


20-396: 
93-151; 
124-568: 
130-514: 


21- 
lOl- 
120- 
138- 


759;    150-886.   792:   151-421; 

154-258 
Misc.    18-335;   24-373;   49-600; 

55-406. 
N.  Y.  Supp.  64-635:  87-519;  92- 
93-847  :    lWI-1057  :    108- 


;    111-72; 
;  185-248. 

Am.    Cas. 
300.    307 
145-039. 


184 

031 

509 
N.    Y. 

243. 

37; 
1772. 
N.  Y.  182-408;  208-97. 
Uuu,  33-116. 
App.  Dlv.  92-176  ;  93-152  ; 

767;    125-724;    132-464; 

462. 
Misc.  7-582;  19-653;  20-492; 

94:   00-316. 
N.    Y.    Supp.    87-510;    104-541; 

110-174;     110-839;     120-936; 

128-259. 
St.   Rep'r.   14-255. 
Abb.   N.   C.   31-2.37. 

01-280;  67-369. 

10-306. 

Ann.  Cas.  7-25L 


113-321:  128- 
1080;  138-1082. 

5-204,  210:  7- 
;   10-349;   148- 


:ii9- 

142- 


40- 


How. 
Daly, 
N.  Y. 
1773. 

N.  Y. 


75-344;  101 -3a 

Hun,  21-288:  33-116:  84-235.  339. 

App.  Dlv.  19-296:  70-132:  77-14. 
19:  93-l.')2;  1*M)-331;  110- 
5.54:  122-789;  125-2H1 :  127- 
725;  182-464;  140-256;  142- 
464;  145-846. 

Mlsr.  20-492  :  35-336 ;  4O-04  ; 
54-27;    59-239;    64-436;    74- 


5' 


37. 


N.  Y.  Supp.  79-268;  87-519; 
725;    107-905:    10I>-1H9: 
201:     111-734:    IIO-S.IO; 
625;   125-2;   130-368. 
riv.   Proc.   19-265. 
How.  61-280:  67-184.  869. 
10-306. 
Ann.  Cas.  7-252. 


101- 
110- 
118- 


Daly, 
N.   V. 
1774. 

App 


Dlv. 


1677 


96-285;      105-.313; 

122-544;     1.^4-321;     143-485; 

144-847;    154-.324 :    158-81. 
Misc.    40-102,    la-J;    45-1.56,    233; 

50-27S:  63-110,   183. 
N.   Y.   Supp.  81-342:  91-979:  92- 

78  :    98-1001  ;    1<M>-464  :    100- 

1064;  115-10.37:  119-41;  129- 

444  ;  1.38-999  ;  141-929  ; 

908. 
Civ.   Proc.   19-424. 
N.   Y.   Ann,  Cas.  4-24a 


142- 


NOTES. 


47-391 ;      125-208; 


74-8T:J 
104-739 ; 
l»5-954. 

Anu. 


7S-107.S 
107-983 ; 

Cas.  5-408. 


H3-189 
124-280 


X.   Y. 
1777. 

App. 
Misc. 
N.   Y. 
N.   Y. 
177S. 

N.   Y. 

Hun, 

App. 

lMI-2.". 

40. 
MIso.     10-(;(W;     31-170; 

«a-n85:   04-00. 
N.  Y.  Supp.  44-1101;  65-707:  63- 

007;    Ns-r)4.s,    709;    in-:ji;j; 
Il4-;i41:  110-771:  117-W)7. 
\.  Y.  Ann.  Cn«.  4-338;  6-403. 
.   Dig.   11-149. 


DIv.   113-14. 
31-453:  4:i-249. 
Supp.  08-1082. 
Ann.  Cos.  6-403. 

SS-424;  101-439:  110-483. 
25-583:    54-451:    S7-235. 
DIv.    IN-KJO,    3i)0:    10-232; 
lOl-ll;  11O-057;  127- 

43-248: 


17 


Wfek 
70. 
X.  Y. 

ITnn. 


^% 


100-227. 

31-95:   8G-822. 
,     DIv.  13-15:  54-330;  68-272: 
<U{-;i():    HO-285;    104-248;    11»- 
;i84  :   121-781 ;   122-783  ;  145- 


nr 


70. 

Misc.  11-428;  1R-42.T;  33-03:  43- 
211):  4S-;j(J7;  512-101,   059;  «0- 
309. 
N.    Y.    Supp.    00-.'»13;    OR.1004  ; 
05-.'>74  :       ON-909  :        106-049  ; 
107-800;    12J>-879. 
N.    r.   20-98. 
Ann.  Ca8.  5-403. 


Al)l> 
N.  Y. 
1 7KO. 
N.  Y. 


03-114:  84-03:  «7-137:  03 


508.  047: 
157-09:{: 
1MJ>-241  : 
2OO-500 : 


112-323: 

loo-noo: 

1 00-227  ; 
200-174. 


1775. 

Hun,  70-393. 
App.      Div. 

139-550. 
Misc.  8-8,  555;  43-249. 
N.   Y.    Supp.   28-05.   093:  20-783; 

55-202;  62-07;  100-230;  124- 

280. 
St.    Rep'r.    14-427;    23-402. 
Civ.   Proc.   15-250:   19-53.  385. 
Week.  Dig.   11-827. 
N.  Y.  Ann.  Cas.  5-403. 
1776. 

N.   Y.   03-474;  09-12. 

Hun,    68-161:    73-11;   86-490. 

App.  DIv.  4-423:  20-107;  35-113; 

40-270;     77-203;     HO-80;     03- 

423;    128*16 ;    139-567.    161- 

409. 
Misc.  7-414;  11-428;  17-124;  32- 

688;  30-789;  43-249;  53-300. 
N.  Y.  Sunn.  32-129;  84-1101;  64- 

705:    55-558;     64-483;    66-540 


541; 
622; 
N.  Y. 


572: 


80- 

eo- 

096: 


Hun,  24-239;  28-270:  36-891;  76- 
310,  447;  8S-75;  87-273:  80- 
359;   01-496. 

App.   DIv.    13-15;  lT-393;  21-42. 
168;  24-50;  28-463;  38-61.  381: 
43-018;  44-104;  WI-30,  590;  80- 
41:   81-212;   81-15;   83-609 
104-248;    105-305;    113-361 
117-832;     12O-7:i0;      122-782 
126-700  :     130-411  :    142-641 
144-93.    570;    150-654;    157- 
257,  303.  003;  150-852. 

Ml8C»  8-290;   14-24;   16-147;  18- 

379;     10-101;    20-685;    21-309. 

491;    28-113.    302;    46-60.    107, 

181:  56-071;  60-4;  «IO-549; 

65-334;      66-184, 

'  71-238. 

Supp.  14-313;  28-165. 
SO-294:  81-713;  82-874: 
S21;  36-130;  36-257;  41-202; 
46-083;  47-218,  253.  386,  649; 
48-973:  51-118;  65-962; 
338:  50-261,  340;  73-403; 
512.  717;  81-302:  84-135; 
318:  87-516;  88-302.  313; 
816;  81-591,  902:  83-776, 
80-126:  107-630:  111-10S9: 
114-896:  115-1016;  ll»-«»: 
121-357:  122-211.  214;  12lt- 
335.  1042:  127-478,  946;  128- 
331.  430.  933:  128-603;  136- 
1070  ;    142-241  ;    144-991. 

Civ.  l»roc.  2.1-351;  26-108. 

Ab»».    N.   C.    13-177;   18-434;   88- 
233.  4.^5:  31-442. 

N.   Y.   Super.  48-237:  68-287. 

N.    Y.    Ann.    Cas.    4-78,    247;    S- 
403;  10-343. 

Daly,  10-460. 
finUd.  1. 

Hun,  77-314. 

App.   Div.  'tO-.nOO;  44-315;  120- 
738:    157-254. 

Misc.    12-234;    71-256. 

N.    Y.    Supp.    33-1088 
141-961. 
Snhil.  2. 

App.   Div.   167-254. 

Misc.  12-234. 

N.    Y.    Supp.   141-901. 
Subil.  3. 

N.   Y.  S4-307;  112-.320;  148-622. 

Hun,  32-192;  70-.348. 

App.    Div.   5-230:   8-448;  44-104* 

50-274 :       71-234;       120-738* 

140-443:  157-254. 
Misc.   20-085:   21-748;  64-141 
N.   Y.   Supp.  33-1088;  48-26,  967- 

6:*-9S8:'^  75-098;    118-1. 


60-<519 


St.   Rep'p.  38-5. 
Civ.  Froc.  16-28:  27-33. 
t808. 

iVs-Vri's  •       '^^124^^^'  **'**"^*^^'  **''-4''«J  laa- 

187-437!         N.   y.*  Snpp.  111-753;  117-228. 
St.   Rep'r.  16*882. 
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NOTES. 


Abb.  N.  C.  14-838. 
N.  Y.  Ann.  Cas.  B-403. 
18  lO. 

App.  DlT.  144-483.  4SC ;  155-33G. 
Snbd.    8. 

App.  Div.  1IJ5-328. 
1811. 

App.   Dlv.   131-732. 
N.   Y.  Supp.   110-166. 
1818. 

N.    Y.    140-448. 

App.   Div.   01-405;  88-534;  132- 

267. 
MiRC.      10-694;      12-56;      17-140; 

18-553:  ao-14,  290:  55-627. 
N.   Y.   Supp.    45-800:   48-20;   70- 

637:  105-894. 
Civ.   Proc.  8»-192. 
Abb.  N.  C.  29-99. 
N.  Y.  Ann.  Cas.  1-341;  5-403. 
1818. 

N.  Y.  Ann.  Cas.  5-403. 
1814. 
N.  Y.  100-35:  105-45S:  155-887. 
Hnn,    40-62;    41-377:   43-434. 
App.  Div.  2-14  :  86-207  ;  53-85  ; 

148-83:  163-42. 
Misc.    ia-321  ;    a«l-387 ;    57-525. 
.     N.   Y.   Supp.  56-219. 
St.    RepT.   23-298. 
1815. 
Hun,  82-367:  85-308. 
App.    Div.    50-860:    52-426:    02- 

192;  84-238;  88-442;  85-408. 
Misc.  8O-S03. 
N.   Y.   Supp.   03-585;  05-200:   78- 

208;  81-.315;  82-«i20;  85-982. 
N.   Y.   Super.  44-26. 
How.  50-178. 
Snbd.  1. 
Hun.  68-426. 
App.  Dlv.  2-14;  68-428. 
Misc.  20-507. 
St.  UepT.  50-814;  52-757. 
Snbd.  2. 

St.    Rep'r.  50-814. 
1817. 

App.   Div.  44-494;  78-73;    157- 

255. 
Misc.    70-579.  .«.  ^„. 

N.    Y.   Supp.   78-879;    187-934. 
Abb.  N.  C.  18-361. 
1818. 

ilise.    50-899. 
Barb.  33-527. 
Wend.  5-313. 
1818 
N.  'y.   84-180;   78-317;   111-294: 

178-48. 
Hun.     12-207.    428;     13-33;     17- 
100.    192.    841;    44-304;    40-347: 
«2-124. 
App.    Dlv.    29-402;    30-142;    6.1- 
'»M:  08-15!>:  MJ>-o<KS:   oo-loo; 
126-775;     128-21;     138-165. 
MlKc.  0-2;M:  15-558:  31-117:  43- 
217;  51-382. 

lO 


N.  Y.  Supp.  51-705;  63-796;  64- 

1077;   71-546;   74-443;   85-663; 

80-131);      88-1083:      10l.'jH3; 

111-116;    118-382;    183-166. 
Connoly,    1-326,   453;   8-100,    538. 
Dem.  8-30. 
1821. 

N.  Y.  42-189;  68-488. 
1822. 
N.    Y.    144-512:     145-414:     168- 

578;    182-270;   191-12;   208- 

228 
Huu,  51-194;  60-4;  63-121;  71- 

596;  77-196. 
App.    Div.    2-14;    8-1B7;    26-197. 

199;     45-281;    47-231;    54-28.3; 

07-434:     70-263;     73-409;    76- 

186;     88-393:     90-47;     95-209: 

98-430  ;      99-205  ;      101-556  ; 

104-72 ;      106-181 ;      109-107  ; 

lll-;i6;       112-548;       119-760; 

125-747;     127-566;     183-821; 

141-171;    143-100;    140-S09; 

147-218  ;     150-3J) ;     153-492  ; 

155-S49;   158-825. 
MI,««c.     18-140:     20-460:     30-367: 

31-47:  32-225;  33-323;  35-303, 

366:   30-312;   38-219.   407;   39- 

74,   4.{7:  40-510;   55-180;    48- 

494;  62-170.  599;  65-441;  71- 

105,   641. 
N.  Y.  Supp.  28-449;  60-383:  61- 

131;    6;»-241;    66-664;    68-636: 

71-1034;    7.1-509;    74-655,    971; 

77-134.    209.    941;    78-297:    84- 

640;    88-565:    94-423;    95-678; 

97-1117;      98-801  ;      1  O4-,->0.H  ; 

1  O6-:i01 :      1 1 0-428 ;      1 18-5(18 : 

121-1092;    1 26-5 1  ;     1 27-659  ; 

130-397  :  131-857.  1041 ;  185- 

802:    1.18-537. 
N.  Y.  Ann.  Cas.  1-205;  9-253;  10- 

335. 
Connoiy,  2-141. 
1828. 
N.  Y.  1O.3-302. 
App.    Dlv.    153-42. 
Misc.    12-322:    10-518. 
Civ.  Proc.  15-186. 
Connoly,   1-303. 
1824. 

App.  Div.  26-199;  37-184;  96- 

lUO. 
N.  Y.   Supp.  68-188;  84-926. 
Cow.   4-440. 
1S25. 

N.    Y.    105-153;    115-396;    13.%- 

430. 
Hun,   70-478. 

App.     Div.    20-199:    34-.SS7:    40- 
116;   88-142;    101-555;    105- 
5M7. 
Misc.   .17-472;   64-117. 
N.    Y.    Supp.    64-209;    118-46; 

137-110. 
D<'Tn.    <J-287. 
Cfninolv.   1-303:  2-58. 


KOTES. 


1820 

N.   Y.  ll»5-39r>;   135-430. 

Hiin.  70-478. 

Add.    DIv.    23-551;    34-387;    40- 

116;  105-587;  110-68. 
MIse.     10-518:     37-150;     30-613; 

04-117. 
N.  Y.  Supp.  48-886 ;  54-269 ;  04- 

286;   118-40;   137-110. 
Couuoly,  1-363;  2-58. 
1827. 

Hun,   70-478. 
1830. 
Misc.  73-24. 
Connoly,  1-368. 
1S32. 

Him.  82-118. 
»Hsc.  13-374. 
1833. 

Dom.  2-147. 
1834. 

Hun,  74-275. 
1835. 

N.  Y.  110-562;  111-577;  141- 

170,  184;  168-578. 
Hun,   43-247;  64-94;   66-280; 
70-479;  84-494;  85-489;  88- 
130,  314;  92-447. 


210:  1I»-S1>U;  126-14;  134-6, 

60  ;  143-105  ;  156-6X9. 
Misc.     lO-rvio;     20-308;     33-324; 

:«5-580;  8S-221. 
N.  y.   Supp.  32-388:  34-761:  36- 

6()S;    55-796:      6l-9r.3:    62-332, 

8(51:     68-188:     77-134;     S7-C574. 

88-565;       104-887;      112-289; 

127-659;  141-451. 
St.    Uepr.   56-433. 
N.    Y.    Ann.    Oas.    7-145,    153;   8- 

138;  9-254;  10-335. 
1836. 

N.    Y.    104-236;    110-562;    111- 

577:    141-179;    KI8-578. 
Hun,    32-474,    481:    37-310:    42- 

205:     4.1-247;     64-94:     6Ci-280; 

70-479:     S3-400:     H#-494:     85- 

4S9;    88-130,    314;    02-447. 
App.    Div.    26-199:    27-179:    36- 

5S5;     40-117:     47-.14:     48-521: 

53-319:   54-19:   57-183;    58-99; 

66-283:     73-409,     590;     75-422; 
76-lSG.  311:  85-2:  03-2S} :  0.%- 

208:   0O-2?>5:    ios>-lii:    iio- 
829:    126-14;    143-105;    153- 
493  ;  156-0S9. 
Mlsc       8-4«0:      24-220:      29-308, 

502;    30-307,    6.^0:    31-48:    33- 

324;  35-580;  38-221:  41-505. 
N.   Y.   Supp.  31-878:  32-38«<:  36- 

008;   44-196:   55-790.   lOr.O:   58- 

1045:  60-513:   61-131.   9:.3;   62- 

3:^2,    393.    861:    64-2r.2;    65-076; 

68-188;  77-39.  134;  7S-315,  477: 


80-37;  82-940;  85-12;   87-674; 

88-.505;      OO-1074  ;      »6-6I«; 

104-887;     112-289;     118-707; 

127-659  ;  138-537  ;  141-451. 
St.   Kep'r.   56-433.     . 
N.    Y.    Ann.    Cas.   7-145,  IfSSs  8- 

138;  0-254;  10-335. 
1836a. 
App.  Div.  152-84;  15d-800L 
N.   Y.    Supp.   134-59:   130-654; 

144-839. 
1837. 

N.    Y.    105-488:    183-177;   180- 

161.  ' 

Hud,  50-443;  69-164. 
App.     Div.    0-166;    37-823;    3»- 

402;  50-S1;  51-77;  08-276;  72- 

601  ;  78-367  ;  79-66  ;  9e-266 ; 

llO-u^-;    132-788;    140-633; 

160-485. 
Misc.     8-149;      17-651; 

27-107:   35-641. 
N.  Y.  Supp.  51-318;  66-280; 

440:    64-,'5l8:    76-258;    7»-1010. 

1102 :  122-620;  146-1063. 
N.  Y.  Ann.  Gas.  1-42. 
1838. 
N.  Y.  1-593. 

App.* Div.  72-601;  160-486. 
N.  Y.  Supp.  76-258 ;  146-1033. 
1839 

Hun,   77-248;  8»i-581. 

App.  Div.  72-601 ;  160-486. 

N.   Y.   Supp.  28-472;  66-280;  76- 

2)58;  110-1039:  146-1033. 
1840. 

App.  DIv.  72-601. 
N.  Y.  Supp.  76-258. 
1841. 
Hun.  50-443. 
App.  Div.  51-77;  72-601;    llO- 

165;  160-4S7. 
Misc.  36-35. 

N.  Y.  Supp.  72-52 ;  76-258  ;  14.%- 
1033. 
1842. 
N.  Y.  3-261;  6:«-441. 
App.  Div.  72-601  :  160-487. 
N.  Y.  Supp.  76-258 ;  145-1033. 

1843. 

N.    Y.    199-160. 

App.   Div.    138-76.   91;   14O-630; 

141-907. 
N.  Y.   Supp.  126-982;  126-439. 
1844. 

N.  Y.  63-438;  149-66;  199-160. 

Hun,   6:1-336. 

App.     DIv.     SO-.'K);    46-514:    50- 

308;    56-92;    72-601;    112-243: 

131 -.^60. 
Misr.   25-l.<!4;  27-106;  36-37. 
N.    Y.   Supp.    67-616;   72-44;    76- 

258:  115-289. 
St.   Rep'r.    12-T14;  29-104. 
Snbd.  1. 
St.  Rep'r.  43-870. 


1O80 


NOTBS. 


Snbd.  2. 

Han,   80-213;  46-654;   63-342. 
Doin.    4-104. 
1845. 

App.  Div.  T2-601. 
N.  Y.  Supp.  76-258. 
1846. 

Hun,    63-344:    79-48C;   88-427. 

App.  Dlv.  50-82;  72-601. 

N.  y.  Supp.  03-440;  76-258. 
1847. 

Hun.  79-487. 

App.   Div.  72-601. 

Misc.  41-318. 

N.  Y.  Snpp.  76-258. 
1848* 

N.  v.  63-488;  134-133. 

Hun,   48-52;   63-336:   88-427. 

Misc.  8O-30o. 

^'279  ®"**^'  ®^"^^»  76-258;  98- 

8t.   Rep'r.  15-714;  29-104. 
Snbd.  2. 

Hun.  73-432, 

Abb.  N.  C.  18-147. 
1640, 

N.  Y.  176-412. 

Hun,  79-487. 

App.Dlv.  S0.9e6 ;  72-601 ;  IIQ. 
16o  ;  112-243  ;  160-487. 

Misc.   30-805. 

N.     Y.     Supp.    63-58r. 
145.10;>a. 
18B0. 

Hun,  63-336;  79-487. 
App.  J)lv.  72-601. 
N.  Y.  Supp.  76-258. 
1851. 

App.  Div.  72-601. 
N.  Y.  Supp.  76-258. 
1852. 

N.   Y.  124-349. 
Hun.  87-220. 
App.      DJv.     72-601 ; 
119-699;    140-632. 
Misc.   17-650. 
N.     Y.     Supp.     76-258 

104-290. 
Civ.  Proc.  T-100. 
1853. 
Hun,  79-487:  87-220. 
App.  Div.  72-GOl:   135-416. 
N.    Y.    Supp.   76-258;   110-921. 
St.   Rep'r.   12-713. 
1854. 

Hun,   79-486. 

-App-    DJv.    34-59;    72-601;    112- 

245;   140-631. 
Misc.  42-SJ5;  52-298. 
N.  Y.  Supp.  76-258. 
Civ.  Proc.  7-100. 
1865. 

App.  Div.  72-601. 
N.  y.  Supp.  76-258. 


76-258 


112-245 ; 
98-279 ; 


35 


1081 


1856. 

App.  Div.  72-601. 

N.  y.  Supp.  76-258. 

Paige,  6-&4;  9-28. 
1857. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
1858. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1860. 

N.  Y.   173-404;  109-161. 

App.  Dlv.  60-366  ;  72-601 ;  110- 
165;  112-243,  245;  132-f88. 

^IJSo^f'^^'     1T.651;     27-107: 

1861 
N.  V.  94-535;  112-118. 
Hun,  28-242;  46-234;  47-7;  73- 

^^-wP7j>^"^25  ;  61-81 ;  80-73  ; 
1U0-480. 

if*««l.^l71:  641808;  75-434. 
^•.  ,^-     Supp.     70-253;    80-410; 

114-615  ;  135-516  ;  143-324 
St.  ttepT.  34-931;  4^2^        ' 
Abb.  N.  C.  17-33i 
Den.  4-68. 
Bmha,  1. 

^.   Y.  84-648;  94^S35. 
App.  Dlv.  61-31;  80-75. 
St.  Rep'r.  46-359. 
Civ.  proc.  6-87. 
1862. 

Miac.  61-208;  64-603. 

icm3, 

aMUc.  61-208;  64-603. 
1864. 

Misc.   64-603. 
1865. 

^ul  li?5lJ^^  ^^*-^^«'  "*-i7«- 

^^A^  ^l^:;.*^-^*:    70-.528;    74- 
567  ;  104.3l>5  ;  131-876  ;  158- 

o4U. 

Misc.      14-65:      19-.3S7:     26-461- 

^'ii.^^'J'^'  ««-473;   39-717; 
51-543;  61-208;  64-603;  TSi 

N.   Y.  Supp.  44-3riS:  55-<144;  61- 
430;    6&-570;     73-808:     75-373; 

•  iMi  *^^^^''  ^^--^^''^ 

Abb.  N.  C.  17-32a 
Redf.  6-376. 
Dom.  6-31.  361. 
Connol.v.  2-212. 
N.  Y.  Ann.  Cas.  10-440. 
1866. 


NOTES. 


108- 
140- 


App.    Dlv.  »-3C:  45-532:  70-205 : 

lSl-124;    1548-139;    124-70:{ ; 

131-270;   144-23. 
Misc.     8-392:     24-026;    27-429; 

O3-607 ;  O4-603. 
N    Y.   Sunn.  30-677;  54-127;  61- 

448;    91-937;    118-629;    120- 

43;    128-1020.' 
St.   Kep'r.    10-26. 

N.  Y.   108-255;  112-104. 
Hun.  48-534;  81-223. 
App.    Dlv.  9-35;  63-31. 
lilsc.   8-392;  64-603. 
NY.     Supp.     30-677;     70-252; 
114-615;   l21-5iK),   939. 

App.  Dlv.  155-1-56. 
Misc.  39-718. 

App.  Div.  26-124  ;  47-472  \ 
2r;i;    57-502;    144-686; 

OS.  706 ;  l«!S>r-ii>}i 
N.   Y.  Supp.  95-740. 

***N\'  Y.     47.»i99:    98-40;    99-616; 

121-241;      148-584;      194-72; 

1»9.63.   501;   201-362. 
Hun.     14-355;     16-587;     86-165: 

81-236;  88-171. 
App.   T)U.  3-280;  8-563;  31-308; 

32-576;     40-406;     42-316;    60- 

277;     71-104:     73-29;     89-345; 

84:218;      9A.256;      107-466 ; 

110-95;      ll»-^>00;      131-238; 

137-642;    144-540;    150-429. 
Misc.     4<l-348;     51-215;     59-59; 

61-344  ;  62-540  ;  T9-521. 
N.    V.   Supp.  36-583;  69-708;  70- 

170;    75-728;    76-406;    «0-J?J7; 

SM>-481:       99-748;       113-289; 

115-1016;  127-184;  129-846; 

143-853;    144-690. 
Civ.    Proc.   14-377;  15-220. 
N.  Y.  Ann.  Cas.  1-397;  5-195;  9- 

4iil. 
Week.  Dig.  25-266. 

1872 

6-236;  19-369;  32-258;  65- 
74-437;   194-72. 
01-189 

Dlv.     107-406;     135-422; 
r50-4"9. 
Misc.  62-540;  79-521. 
.\.    y.    Supp.    75-72.S:    115-1016; 

110-994;   144-690. 
App.  Dlv.  40-406;  71-104. 
Civ.  Proc.  14-146. 

1878. 

N  Y.  6-236;  19-369;  35-361;  4S- 
88:  51-338;  66-379;  67-542; 
104-78. 

Hun.    12-306:    13-273;    58-.'l22. 

App.  Div.  107-466;  113-900; 
137-642 

Misc.    51-215  ;    62-540 ;    79-521. 


N.  Y. 
30; 
Hun, 

ApHv 


N.     Y,     Supp.     75-728 :      90-4R1  ; 

90-748;    115-1016;    143-353. 
App.    Dlv.    40-406;    71-104;    0.8- 

^6. 
N.  Y.  Ann.  Cas.  4-351. 
1874. 

N.   Y.   166-129. 

App.  Div.  4O-406 ;  71-104  ;  107- 

466;    137-642. 
Misc.  62-540;  79-521. 
N.  Y.  Supp.  76-728;   1 15-1016. 
N.  Y.  Ann.  Cas.  4-351. 
Barb.   6-481;   10-598. 
1876. 

App.  Div.  71-104;  107-466. 
Misc.  62-540;  79-521. 
N.  Y.  Supp.  75-728;  115-1016. 
N.  T.  Ann.  Cas.  4-35L 
1876. 
App.    Dlv.     8-563;    38-318;     40- 

406  :  71-104  ;  107-466. 
Misc.  62-540;   79-521.^ 
N.  Y.  Supp.  75-728;  116-1016. 
Civ.  Proc.  14-377. 
1877. 

13-488. 

Div.    38-126;    40-406;    71- 
;  107-466. 
62-640:   79-521. 
Supp.  66-545;  75-28;  115- 
1016. 
How.    12-467;   17-31. 
Barb.  68-625. 
N.  Y.  Ann.  Cas.  1-158. 
1878. 
App.  Div.  40-406 ;  71-104 ;  107- 

Misc.  62-540 ;  79-521. 
N.  Y.  Supp.  75-728;  116-1016. 
How.  Pr.  12-467. 
1879. 
N.    Y.    136-259;    194-72;    201- 

362 
Hun.  27-44;  34-157;  48-577;  «0- 

480. 

App.  Div.  15-.341:  24-5.-5:  40- 
406:  41-380.  538;  64-171:  tlO- 
94.277;  71-104;  84-218;  107- 
4iM',;  113-900;  144-551. 

Misc.    51-210:    62-.140-  79-521. 

N.  Y.  >'upp.  40-9S1:  60-708:  70- 
170;  75-72S:  99-748;  1«0- 
Ol»0:    115-1016. 

N.  Y.  Ann.  Cas.  1-597;  7-258. 
1 S80. 

N.   Y.  66-621. 

Hun,   15-235. 

Div.   43-95. 
6-532. 


N.   Y. 
App. 

104 
Misc. 
N.  Y. 


App. 

Misc. 
IKSl. 

How. 

Wend 

Misc. 
ISS2. 

.V.  Y. 
1 S83. 

X.  Y. 


28-1. 

11-28. 
30-749. 

Supp.  79-S6S. 

11-61. 


10S2 


NOTBB* 


1884. 

App. 
1885. 

App. 
18M«. 

App. 
1887. 


DiT.  43-95. 
Dlv.  48.d6. 
DlT.  48-05. 


App.  Dlv.  48-85:  81-304. 
N.    Y.   Supp.  80-d24. 


1888. 

N.    Y.    9-176;   56-509:   58-402: 
182-369. 

App.  Div.  43-95.  103:  81-304:  89- 
6. 

Misc.    5-532;    34-585. 

N.  Y.  Supp.  59-529;  80-924. 

Daly,  7-340. 
1M90. 

App.  DIt.  43-96;  89-6. 

N.  Y.  Supp.  59-529. 
1801. 

N.  Y.  102-538. 

Misc.  8-587;  13-71. 
1802. 

N.  Y.  56-599. 
Misc.  13-72. 
Barb.  46-287. 
1893. 

N,  Y.  2-182. 
Hun,   58-243. 

.  App.  Dlv.  44-463  ;  61-447. 
N.  Y.  Supp.  61-33:  70-679. 
X.  Y.  Super.  59-481. 
1894. 

Barb.  29-239. 

Johns.  6-101. 
1895. 

N.   Y.  50-176. 

!C.  Y.  Supp.   88-1004. 
1897. 

Hiin.  84-112. 

.\|M>.  I>iv.  61-447;  75-127. 

Mlso.  40-30. 

N.  Y.  Supp.  70-679;  77-410:  92- 
VJS2. 

01 V.    Proc.   7-406. 

Abb.    N.    n.    15-231,   462;   29-114. 

Bnrb.   22-1.37. 

Wook.  Dig.  14-862. 
1898. 

ITun.    14-263:   54-610. 

N.   Y.  Supp.  124-913. 
1S90. 

N.    Y.    37-108. 
,     App.   Dlv.  90-423. 
»    Misc.    19-134. 

N.    Y.   Supp.   86-415. 
1IMK>. 

App.    Dlv.    15-200;   136-629. 

N.   Y.   Supp.   121 -.380. 

X.  Y.  Ann.  Cas.  4-174. 
1901. 

N.  Y.  Supp.  121 -.380. 

App.    Dlv.    136-629. 
1902. 

N.    Y.    15-432:    23-4tJo;    24-181; 
85-352;    98-523;   99-2r>8:    108- 

1088 


lOG;  11O-504;  117-542;  142- 
:i03:  161-96;  164-58,  145; 
166-203;  182-393;  183-397; 
107-319 ;  204-139  :  208-359. 

Huu,     46-538;     49-535;     75-152; 
78-57?;   82-307. 

App.  Dlv.  8-510;  11-165;  12-31, 
156,  524;  13-170;  14-51;  21- 
315;  22-522;  23-135;  24-U8: 
26-124:  45-300;  52-76;  55- 
11;  57-164,  212;  65-170;  66- 
4g4;„  73-368;  79-254;  80-343: 
83-342;  84-550;  88-252;  89- 
252;  91-584;  94-85;  95-150;  98- 
169,  878.  382;  99-604;  102- 
507;  105-430;  109-612,  75)4; 
112-143,  356,  744  ;  113-70.  73. 
90.  109;  121-128.  714;  122- 
589,  817;  12-*-391;  124-352; 
J  28-544;  130-.387;  131-445, 
832;  135-829:  187-408;  130- 
440;  142-54;  144-92,  635; 
146-68;  152-84,  742;  153- 
620;  155-374,  656;  156-161. 
433  ;  157-253.  417.  651  ;  160-I 
404. 

Misc.  9-355;  13-98:  16-677;  20- 
66;  33-729;  36-123;  42-615; 
60-482  :  61-502  ;  70-341 ;  77- 
330. 

N.  Y.  Supp.  29-571;  47-235;  48- 
36,  940;  50-190;  63-580;  65- 
,49;  66-1108:  68-1056;  72-508. 
1053;  73-29<J;  82-366;  84-1053; 
55-50;  87-67.  625,  906;  90-552 
92-914;  94-203;  96-244;  97- 
1107;  08-867;  100-731  ;  107- 
604;  120-1:  124-660;  126- 
880;  128-931.  933;  l*io-378 ; 
130-555 ;  131-1 ;  136-256. 
654;  138-894;  140-559;  141- 
961.  1000. 

St.   Rep'r.  37-556. 

Civ.  Proc.   19-391. 

Abb.  N.  C.  20-293;  31-249. 

N.   Y.   Super.  54-146. 

N.  Y.  Ann.  Cas.  1-387;  4-9;  5- 
121;  9-304.  n..  385. 

Connoly.  1-365. 
1903. 

N.  Y.  98-623;  142-2a3;  107- 
319  ;  201-487  ;  204-139. 

Hun,   49-535:   85-1  a".:   87-411. 

App.  Dlv.  12-31;  23-135;  26- 
124:  45-309:  47-472:  53-44r>: 
84-359;  85-477;  88-252;  89- 
252;  04-35;  O.^-irK);  08 -.'{.SJ: 
108-250;    121-128.    714;    VMU 


387;*i;{7-409:   130-452':   144- 
635.      642;      146-68;     152-Sr». 


742 
40-i. 


155-650:   156-433:  160- 


Miflc.    49-403:   51-320;    70-341. 

N.  Y.  Snpp.  29-571:  34-3.n9:  4«- 
940:    6.^-580;    72-936;    8  * -'>"«• 
87-006;    88-847;    *5-740: 
275;   128-931;   129-378; 
"""     140-559;  141-1000. 


Sl-S-'ifi; 
1<>1- 
1.30- 


NOfTSS. 


Civ.  Proc.  ir..347. 
Connoly,  1-365. 
N.  V.  Aqd.  Cas.  5-121. 
1904. 
N.  Y.  OS-628:  110-5<M;  117-54?. 

142-203;     177-884;     188-407; 

BOl-487. 
H«n,  TM-'J7«;  87-411:  88-364. 
▲pp.    Div     6-48:    8-510:    23.135; 

20- 

72. 

350 

ON* 

iar-T28.  714;'  iaa-SflS;  130- 
887;  144-B35;  1R2-742 ;  165- 
874.  658 :   l.%«-438:  l«O-404. 

Misc.  ia-««;  10-U77;  ;i«-703 ; 
88-150.  161. 

N.  Y.  Sunp.  84-850:  52-836;  63- 
nSO  ;  66-1128  J  76-740.  772  ;  81- 
850;  87-000:  lW»-403 :  107- 
401;  114-893;  120-378;  140- 
550;    141-1061:    144-6:'>6. 

N.  Y.  AuQ.  Cas.  1-387. 
1966. 

N.  Y.  52-389;  142-203. 

App.  D!v.  26-124:  47-472;  R6- 
2h2i  108-250:  121-128.  714; 
144-635  ;  146-68  ;  1 62-742  ; 
155-6.'.(;  :   156-43;?  ;  16O-404. 

N.  Y.  Supp.  95-740;  140.5o9 ; 
141-961. 

Abb.    K.    C.  81-249. 
1006. 

N.  Y.  00-122;  138-517;  155-234. 

Hmi,  OO-iro. 

App.  Div.  187-408. 

MIko.   28-411;  86-15. 

S.   V.   fenwp.   8S-72i0:  72-39. 
10O7. 

N.  Y.   166-.n08:  806-245. 

llun.  4r»-r^(>;   iV^^ZioH:  7U-800. 

App.  Div.  S-458:  17-617:  82-r.S9; 
35-272:  14-.104:  40-37:  .S3-I74: 
OI-OO;   110-13:   15O-018. 

Mlso.  ;il-300;  42-tO;  45-164}. 

N.    Y.    Snpp.    55-3:    60-640:    04- 
283;    S2-401;    96-1042;    i:to- 
325. 
190S. 

N.  Y.  24-20:  100-208. 

Hun,   70-361. 

App.   niv.  44-304;  83-474. 

M^Ikc.   45-166. 

N.   Y.   Supp.  60-640;   180-325. 
1918. 

N.  Y.  112-626:   152-09;  1«6-405. 

Hun,    29-253:    41-162:   05-363. 

App.  D!v.  17-247:  80-239:  54- 
87:  117-Jss:  1120-774:  1JI2- 
277;    137-101;    130-420. 

MIro.  2T-50<»:  30-625:  rirt-OOl :  40- 
04  :  40-152  :  50-320  :  51-420. 

N.   Y.    Supp.   3:i-712:   45-587:  51- 

801  ;     53-340 ;     58-200 ;     03- 

1101:   ON-6S4;   1OO-401:    111- 

116;    117-26;   121-1048;   124- 

14. 


St.  Ucp'r.  3-262;  30-237;  47-7S1: 
07-.582. 

Civ.   Proc.   14-303. 

Abb.   N.  C.   18-140:  SO-151. 

How.  67-255. 

.\.  Y.  Ann.  Cas.  5-886;  6-103. 
Bnbd.  2. 

N.  y.  148-671. 

N.  Y.  Ann.  Cas.  1*22. 
Snbd.  8. 

N.  Y.  62r406. 

Hun,  30-104. 

App.  niv.  88-160. 

Misc.  18-507. 

Abb.  N.  C.  15-482. 

Week.  Dig.  17-289. 
1914. 

App.   Div.  85-428. 
Mi.sc.   64^54. 

N.   Y.   Supp.  54-810;  85-224. 
St.   Hep'r.   15-811. 
X.  Y.  Ann.  Cas.  5.205. 
1915. 
N.    Y.    8-148;   73-292;   122-551. 
Hun,   87-533;   40-310. 
App.   Div.   46-567;  78-00;   !©«- 

404;    112-501;    118-248;    129- 

64. 
Misc.  13-72;  62-86;  65-17;  73- 

280, 
N.  Y.  Supp.  61-1067:  76-836:  R5- 

224;   88-382;    116^250;    11»- 

344  ;  130-947. 
1010. 

Hun,  15-561;  51-8a 
1917. 
N.    Y.   54-437;   64-155;    136-454. 
Hun,    16-555;    18-47:   86-163. 
App.  Div.  85-124;  86-501. 
Misc.     20-r>57:     27-502:     28-253; 

31-504;    32-677;    89-98;    Q«- 

573. 
N.  Y.  Supp.  27-285:  46-683;  47- 

650:    56-885;    58-841:    59-140: 

60-382  ;  78-900  ;  107-310. 
1918. 
.N.    Y.    61-542;  74-234;    130-232: 

133-89:  101-35:?. 
Hun.    25-623;    31-434.    575:    32- 

12;     54-614;     71-477;     82-57C; 

92-431. 
App.    Div.    :l3-22a:    32-226;    36- 

51:  58-280. 
Misc.  6-208:  14-503;  80-182.  216; 

27-529;   30-720;  33-38;   35-73. 

291 
N.  v.*  Supp.  31-737:  65-188:  5S- 

412:  64-.506:  71-241.   768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  ?8l-89. 
1019. 

N.  y.  190-178.  102,  106.  197. 
App.    Div.    75-145;    82-457:    «4- 

240:   f»7-18.8:   00-482;   112-219: 

131-3.32:    149-464. 
MIsp.     4  1-400;     54-283;     57-00; 

00-75;    66-221:    Q7*24Q;    08- 

532. 
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N.  T.  Supp.  77*373  ;  81-885  :  AH-i 
034;  8i>.S5e;  1O4-109 ;  107- 
302;  111-745;  Ia4-&e8  ;  134- 
1043. 

X.   V.  AiiiL  Cas.  e-130. 
1020. 

N.  T.  190-178,  102,  196. 

App.  Dlv.  18-225;  32-226;  112- 
219 

N.  Y.Ann.  Cas.  «-130. 
1921. 

N.  Y.  74-234  ;  133-92  ;  190-178, 
102,  106. 

Hun,  12-491. 

App.  Div.  18-225;  32-*226;  112- 
219. 

Mlso.   3O-720;   ««-221. 

N.  Y.  Supp.  84-596. 

X.  Y.  Anu.  Cas.  6-130. 
1922. 

:s.  Y.  183-92,  280;  1941-178,  192, 
196. 

App.  Div.  13-225;  32-226;  112- 
219. 

Misc.   ««-22l. 

N.  Y.  Supp.  62-973. 

Abb.  N.  C.  29-334. 

Kcyes.  3-562. 

N.  Y.  Ann.  Cas.  6-130. 
1923. 

N.  Y.  190-178,  192,  196. 

App.  Div.  13-225;  32'-226;  112- 
219. 

Misc.  27-529. 

N.    Y.    Supp.   58-412;    116-781. 

N.  Y.  Ann.  Cas.  6-180. 
1924. 

N.  Y.  190-178,  192,  196. 

App.  Dlv.  13-225;  32-226;  112- 
219. 

N.  Y.  Ann.  Caa.  6-180. 
1928. 

N.  Y.  125-280;  120-342;  180- 
394;  152-36(5:  160-877;  171- 
40.'$;  175-4:rJ;  177-509;  llKl- 
841;  198-411:  204-0;  206- 
84  *    20€(— 494. 

Hun,'34-143:  60-32;  66-210;  71- 
422,   542;   74-8;   82-90;  89-271. 

App.  Div.  3-185;  10-549:  19-394; 
21-155;  23-129;  •^4-74;  25-337; 
2lf-141;  3;i-6;  34-198:  40-83; 
50-26;  65-41;  58-119.  680;  67- 
368;  68-233;  69-177;  76-400; 
83-107,  118:  96-461;  10a-;>.:i8. 
340;  104-54:  112-607:  113- 
534;  117-666;  134-272;  140- 
606;  152-»53;  156-31,  215,  222. 

MlKf.  6-407:  25-54.S:  26-220;  36- 
496:     38-105:     42-629:      48- 
83;     57-368;    60-424;    67-214,, 
300;    70-337;    76-345:    sa-490. 

N.  Y.  Supp.  44-t07:  47-402:  49- 

1088:  54-479.  480:  56-841:  57- 

632;  61-570:  63-0.59:  67-27;  68- 

161.  051:  73-lOfC:   71-8i;t:  78- 

779 ;  89-112  ;  92-484  ;  93-340  ; 


95-81  ;       122-632 ;       126-866 1 

127-750;  180i-129c  186-384. 
1926. 

N.  Y.  11-376,  300;  12^2i  72-583. 
Hun.   68-2841  74^845;.  67-010. 
App.     Div.     25-93;    47-119;    76- 

361;  88-586.     ^ 
ansc.   3<)-566;   66-140. 
N.  Y.  Supp.  34*286;  48-882;  68- 

1027;  86*198. 
1927. 

N.  Y.  107-225. 

Hun.  87-610. 

App.  Div.  47-liO:  88-586. 

Misc.  30-566;  66-140, 

N.    Y.    Supp.    ^3-1027;    85-103; 
123-273. 
1928. 

App.  Div.  47-110:  76-361. 

N.   Y.  Supp.  34-286. 
1929. 

N.   Y.   107-1 


App.   Div.  47-119. 
U\t<c.  66-140. 

N.    Y.    Supp.    68-1027;    12.1-27.^ 
1930. 
N.   Y.   10-164;   72-583;   150-136; 

187-8;    200-147. 
Hnu.  29-44. 

App.  Div.  87-6;  88-585. 
Misc.   30-566. 

N.  Y.  Supp.  68-1027}  88-198. 
1031. 

N.   Y.   ^5-316;  14t-225:  Il4-318. 
Hun,  78-429;  8t-510. 
App.    Dly.  87-4. 
m»c.  66-140. 
1932. 
N.    Y.   121-194;  141-138. 
Hun.   3-706;   8-313;   16-625;  37- 

803. 
App.  Div.   1-.517:  7-169. 
MlRC.  19-171:  24-645:  26-140;  35- 

329;  60-329.  408:   79-615. 
N.     Y.     Supp.    66-805;    69-533; 

lUW-1044. 
N.  Y.   Super.  59-820. 
1}I33. 

N.  Y.  4-514;  141-138. 
Hun.  19-509;  37-303. 
App.  Div.    1-517;    52-531;    84- 

564;    117-291. 
Misc.     19-171;     35-329;     50-329, 

408;  5H-2.'«:  62-256 


N.  Y.  Supp.  44-194;  66-«05:  65- 
"8:  82-/'"^      '    ■  —^ 

19.34. 


478;  82-481;  98-684. 


X.   Y.   141-138. 

App.   Div.   1-517.  _ 

Misc.     19-171;     88-329;     60-329, 

408. 
1935. 

N.   Y.   141-138. 

App.   Dlv.   1-517.    .    ^ 

Misc.     19-171;     36-rt2n;     60-329, 

408. 

N.   Y.   Supp.  44-194. 
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1830 

MlBC.  1»-171;  50-829. 

1037. 

N.  Y.  4-514;  51-1;  92-581:  108- 
274;   121-277;   191-448. 

Hun,  22-228.  ^^  ^^       ^^^ 

App.  Div.  52-530;  84-564;  117- 
285. 

Misc.   20-413;  27-208;  50-329. 

N.  Y.  Supp.  82-841;  98-684; 
102-317, 

'.\pp.  Div.  62-530:  llT-286. 

Misc.   20-413:  50-329. 

N.    Y.   Supp.    102-317. 
1939. 

Hun,  19-184. 

A  pp.  Div.  H4-5(M:  117-286. 

Misc.  27-208;   50-329. 

N.    Y.    Supp.    82-841;    102-317. 
1940. 

App.    IMv.    117-288. 

Misc.   50-329. 
1941. 

App.  niv.  ii7-28a 

Misc.  50-329. 
1943. 

Hun,  78-4, 

Misc.  35-364. 
1946. 

App.   Div.  65-467, 

Misc.   37-519:  40-634;  53-611. 

N.   Y.  Supp.  78-67;  88-71. 

Abb.  N.  C.  24-400. 
1947. 

App.    IMv.    64-615;    132-851. 

Misc.    36-462. 

N.    Y.    Supp.    72-291. 
1948. 

N.   Y.   57-161;   128-130;   153-384. 

Hun.  34-163;  38-237;  46-394;  90- 
148. 


App.  Div.  8-4t;S:  41-51).S:  76- 
408:  118-1TI>,  622:  119-41}*; 
127-(MK;:   130-U27:    i:i4-.-i(i,   ()U 


92;    67-680. 
N.    Y.    Supp.    44-42:   56-784:   7.n>- 

lOTU:    7S-77i>;    lO;t-146,    465; 

lO  4-447:      10.--844:     114-401; 

115-;U);{;      llH-712;      120-41; 

124-7S2 :   125-1045;  136-273; 

141-225. 
St.    lU'p'r.   4S-097. 
Civ.   Proe.  6-410. 
Abb.    N.   ('    22-211. 
N.   Y.  Ann.  (.'as.  4-369. 

Snbd.  1. 

N.    Y.    55-.'>25;   122-197. 

Hun,   78-r>4."».  ^_ 

App.   Div.  32-51;  1 0«-.')65  :  1 1 8- 

179;    130-627;    140-617. 
\.    Y.    Supp.   29-019;   52-2S1. 
A  lib.    N.    ('.   27-261. 


Subd.  2. 

App.  Div.  180-627. 

Misc.  78-96. 
Subd.  3. 

N.  Y.  96-317;  141-236. 

Hun.   25-16;   27-529;   30-822. 

App.    Div.    130-627. 

Mi.sc.   19-249. 

N.  y.  Supp.  138-693. 

St.   Ropr.  52-318. 
Subd.  4. 

App.    Div.    130-627;    140-620. 
1949. 

N.    Y.    55-525;    67-1(51;    12,H-12U. 

Hun,    15-204;    16-219. 

App.    Div.   8-468;    119-420. 

N.    Y.    Supp.    104-447;    105-H44: 
118-712. 

Misc.  5:t-470;  64-131. 

I960. 

N.   Y.  36-569;  40-511;  67-161. 
App.    Div.   S3-27V 
Keyes,  2-111. 

N.   Y.  Supp.  118-712. 
N.  Y.  Ann.  Cas.  6-260. 
1951. 

N.  Y.  78-535. 

N.  Y.  Supp.   118-712. 

1952. 

N.  Y.  Supp.  118-712. 

How.  Pr.  11-418. 

Hnrb.  26-487. 
1958. 

N.   Y.   101-689. 

Hun.   82-612. 

N.   Y.  Supp.   118-712. 
1964. 

App.  Div.  119-422. 

Misc.  4;i-188:   54-132. 

N.   Y.   Supp.    118-712. 
1966. 

App.  Div.  5-415;  130-628;   1»6- 
184. 

N.  Y.  Supp.  118-712;  120-41. 

1956. 

N.   Y.   128-129. 

App.   Div.   8-469. 

S.   Y.   Supp.   118-712. 
1957. 

N.  Y.  9-349. 

Hun,  9-708. 

App.   Div.    128-37. 

N.  Y.  Supp.   107-868, 
1958. 

Misc.  35-717. 

N.  Y.  Auu,  Cas.  6-260. 
1961. 

.\.  Y.  ;i9-r»on. 

App.    Div.     137-865. 
N.    Y.    Supp.    122-852. 
1 9CS2. 

Hun.   .ns-lN.",:   63-211. 

App.    Div.    62-.W5;    114-225. 

N.    V.   Supp.    10O-81. 
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1865. 

N.  y.  67-580. 
1966. 

N.   y.  37-58fr;  69.88. 

Hun,    7-114;  40-197. 
1061*. 

N.  Y.  63-202  :  12-522  :  184-301 ; 
207-25 

Hun,    54-438;   RH-243. 

App.      Div.     37-121;     147-669; 
158-327. 

N.    Y.   Snpp.  56-1130. 
1073 

App.  Div.  15H-334. 

N.   Y.    ^3upp.   143-389. 
1077. 

X.   Y.    130-471. 
1083. 

N.  Y.  27-45:  49-125:  52-576;  55- 
525:    62-186;    80-117;    101-539. 

Hun,    00-148. 

App.     Div.     140-617. 

Misc.    19-673;    07-578. 

N.  Y.  Supp.  124-782  ;  126-1045  ; 
141-225. 
1084. 

Hun,  40-3ie. 

App.   Div.  30-96;  44-463. 

Xnsc.   37-521. 

X.  Y.  Supp.  75-1076. 
1085. 

N.  Y.  52-576. 
1086. 

X.  Y.   Supp.   104-447. 

App.      Div.     51-147;     118-170; 
110-419. 

Misc.   54-132. 

Civ.    Proc.  2-296. 
lOOO. 

App.  Div.  127-647. 
1901. 

Misc.  8-153;  34-25.  84. 

N,   Y.  Supp.  20-329;  69-461. 

Civ.  Proc.  23-419. 
1992. 

App.    Div.   127-909. 

Misc.   57-31. 

N.  Y.  Supp.  107-1020. 

Civ.  Proc.  6-297. 
1993. 

N.   Y.    129-360. 

App.   Div.  85-412. 
1994. 

App.  Div.  48-560;  85-409. 

MTsc.  35-676;  40-134;  58-305, 

N.     Y.     Supp.     62-897;     72-350; 
100-321. 
1995. 

Misc.  29-55. 

N.  Y.  Supp.  61-961. 
1997. 

N.   Y.   135-,522. 

App.     Div.    10-394;    25-110:    50- 
289;  88-.'586. 

Misc.  02-315. 

N.  Y.  Supp.  8.%-10r.:  111-1077. 


1998. 

App.  Div.  157-801. 

N.   Y.   Supp.  82-401;   142-511. 
1090. 

Civ.    Proc.    15-19,  879. 
'MHM. 

Misc.   57-34. 

N.   Y.  Supp.   107-1020. 
2003. 

Civ.  Proc.  16-19. 
2004. 

Civ.   Proc.   15-19. 

App.   Div.  157-301. 

Misc.   67-35. 

N.   Y.  Supp.   107-1020. 
2005. 

Hun.  64-376;  76-120. 

Misc.  8-153. 
2000. 

Mls<i.    57-35. 

N.  V.  Supp.  107-1020. 

X.  Y.   Supp.   107-949. 
App,  Div.   123-274. 
2008. 

N.  Y.   183-475. 
Misc.   14-33. 
2011. 

N.  y.   183-475. 
N.  Y.  Supp.  35-287. 
2015. 

N.  y.  122-238;  167-418. 
Hun,  88-260. 

App.    Div.    31-122;    57-143,    884; 
75-365;    77-149;    80-12;    133- 
171;    139-472. 
Misc.  13-678. 
N.     Y.     Supp.     68-279;     78-175; 

1026;  114-209. 
Abb.  N.  C.  29-182. 
2016. 

N.  Y.  133-210. 
Hun,  84-169. 

App.  Div.  23-384;  75-365:  86-12; 

08-197  :     129-499  ;     150-.')'52  ; 

151-562. 

Misc.    14-617;    27-458;    83-309. 

N.   Y.   Supp.  58-118;  78-175;  83- 

245;  188-581. 
Civ.   Proc.   11-180. 
Week.    Dljr    22-565. 
Snbd.  2. 

Hun.   32-537:   38-282:   88-260. 
App.   Div.  23-386;   152-369. 
2017. 

N.    Y.   135-81. 
Hun,  50-323. 

^      Div.    32-184:    47-385;    68. 
.122;     75-.m'.:     120-4H9:     133- 
187;   150-777,   782;   157-301. 
Misc.    10-678;    20-455;    71-354. 
X.   y.  Supp.  01 -109.*^:  02-211;  74- 

70;  78-175;  142-511. 
St.   Uep'r.  36-750. 
AJ>b.    X.    C.   29-177. 
Snlifl.  3. 

Hum.  46-409. 


Ap^ 
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2018. 

App.  Dlv.  T5-865:  l«O-4»0. 
N.  \\  »upp.  t8-176. 
2010. 

N.  Y.  80-480;   180-172;   187-418. 
App.     Div.    47-3.S7:    57-151;    TR- 

363;    80-12:     120^99;     IBO- 

552;   151-562. 
Misc.  2l>-455:  57-84. 

N.  Y.  Supp.  Ol-loeSj  78-175;  83- 
245:   107-1020. 

Civ.    rroo.   6-299. 

How.    50-287. 
Sab«1.  1. 

App.  Dlv.  81-12fi. 
S libel.  6. 

N.  Y.  170-58. 
2020. 

App.    Dlv.    47-384;    75-365:    04- 
402:  150-5o2. 

Mlsc    57-32 

k.'  Y.     Siipp.    78-175;    88-343; 
107-1020. 
2021. 

App.   Div.  75-365;  04-403. 

N.   V.  Supp.  78-175. 
2022 

App.  Div.  75-365;  04-403. 

Misc.  S-153. 

N.  Y.  Supp.  78*175. 
2023. 

App.  Dlv.  75-865. 

N.  Y.  Supp.  78-176. 
2024. 

App.  DlT.  T5-366. 

Misc.  57-33. 

N.  Y.  Supp.  78-175. 
2025. 

App.     Div.    75-365;    157-801. 

N.    Y.   Supp.   78-175;   142-511. 
2020. 

N.   Y.    180-173. 

App.     Div.    47-385:    57-142,    I8l: 
75-365;  10O-4S1. 

Misc.    8-153:    20-455. 

N.  Y.  Supp.  20-329;  01-1094:  62- 
208;    78-175;    145-1064. 
SuImI.     1. 

N.   Y.   Supp.  08-201. 
2027. 

App.   Div.  75-866. 

Misc.   10-678;   57-35. 

.^.  Y.  Rupp.  78-175;  107-1020. 
2028. 

App.    Dlv.  31-122  r  75-365;  127- 
1)09. 

Misc.   10-678:  57-40. 

N.  Y.  Supp.   78-175;  107-1020. 
2020. 

App.  Div.  75-,365. 

N.  Y.  Supp.  78-175. 
2O.10. 

App.   Dlv.  75-365. 

N.   Y.  Supp.  7H-175. 
2031. 

N.   Y.   100-20;  111-.'-.84. 

Hun,    81-311;    SO-73. 


App.  Div.  6-417;  31-123;  67-148; 
75-365;        7»-i:yij        129-04 ; 


13O-50O;    140-479;    160-481. 
Misc.    32-218;    72-420. 
N.    Y.   SupiL   iifi'lll;  08-59:   T**- 

176;    70-1040;    113-504; 


4S3:   131-349:  145-1064. 

How.  07-111. 
2032. 

N.  Y.  07-212 

llun/  25-307.*  590;  02-379. 

Aop.  Div.  57-148:  7i>-135;  86- 
194;  86-12;  ite-185 ;  180- 
549;    151-562. 

Misc.    37-635:    08-308;    74-496, 

N.  Y.  Supp.  70-286:  70-1040;  K;i- 
135.  245;  117-524;  123-686; 
124-1074;   136-954. 

Civ.    l»roc.    11-180:    13-214.    313. 

How.    N.    S.   1-185. 
Snbfll.  I. 

Hun,  34-466. 
Subd.  2. 

N.    Y.   100-20:   128-18.5. 

llun.  34-393.  405;  81-341:  88- 
261;  02-477. 

App.  Dlv.  6-421:  23-386;  130- 
501  :   150-549.  .ViC. 

Misc.    24-532;    71-863. 

N.    Y.    Supp.    34-734;    128-610. 

riv.    Proc.    7-409. 

Abb.   N.   C.   15-463. 
Subd.  3. 

Hun,  .32-594. 

Misc.  8-158.  166. 
Siibd.  4. 

App.    Dlv.    121-314. 
2033 

'  N.  y.  100-20;  142-630;  162-442; 
187-27. 

Hun.    2,-»-307:    34-393.    465; 
44;  64-455. 

App.   Dlv.   0-421:  57-148. 

Misc.  24-532. 

N.  y.  Supp.  88-185. 

St.   Rop'r.  40-598. 

Civ.  Proc.  O-406:  13-818. 

How.   N.  S,  1-135. 
Knbd.  1. 

N.    Y.    100-23. 

Hun,   48-590. 
Snbil.  .1. 

Hun.    25-590. 

St.  liop'r.  46-6n. 
Snbd.  4. 

Hun.   2.n-590:  48-500. 

Apn.   Dlv.  85-194. 
Siibd.  6. 

Hun,  48-590. 
Subd.  6. 

App.  Div.  34-588:  88-194. 
20.14. 

N.   Y.  100-20;  128-180. 

Hun.  25-587;  04-453;  75^281: 

App. 'dIv!"o-421:  28-386;  57-148. 
Misc.  8-1  r,r,. 

10H8 


NOTES. 


^% 


N.    Y.    Supp.   123-68«. 

Abb.   N.   C.   15-461. 
20»6. 

N.   Y.  207-868. 

App.   D!v.  57-14a 

Misc.   51-396. 
2030. 

Hiio.  50-243. 

N.   Y.   Supp.   1OO-B08. 

Misc.    71-364. 

soar. 

N.   Y.   lOO-W. 
Hun,  77-96. 
Misc.  05-119. 
N.  Y.  Supp.  119-825. 
Civ.  Proc.  14-28. 
Cr.  Rep.  8-547. 
U038. 

N.  Y.  102-441. 
Hud.  4H-166. 

Dlv.     140-93 ;     157-801 ; 
[«O-480. 
Misc.  511-510. 

N.  Y.  Supp.  61-1095:86-837;  »0- 
158;   110-62;   142-011;   145- 

loel 

St.  Uep'r.  53-936. 

t'iv.   Vtqc.   14-244. 
Subd.  1. 

N.    Y.  111-587. 

Huu.   47-600. 

App.   Dlv.   3H'IU, 

Misc.  20-455. 
Sal»d.  2. 

Huu,  41-194. 

App.   Uiv.  87-71. 

;:oao. 

N.   Y.   128-180. 

App.    Dlv.    0-417;   68-135;    133- 
185;  150-544;  151-261. 

Mine.   83-400;   34-699. 

K.    Y.    Supp.    08-59;    117-n24 ; 
135-467. 

Civ.  l»roc.  14-28. 
2041, 

Misc.  8-153;  34-25. 

N.   Y.   Supp.  20-829;  08-451. 
2042. 

App.  Dlv.  57-151. 
205U. 

Misc.  10-249  ;  74-252. 

N.  Y.  Bupp.  188-930. 

Civ.   Proc.  13-193. 
<Snl»«l.  1. 

Aup.    Div.    11-829. 
206^. 

N.  Y.  Supp.  188-930. 
2064. 

Hun.  41-188. 

Cr.  Rep.  4-289. 
2057. 

Hun.   41-188. 

Cr.  Rep.  4-289. 
2058. 

N.  Y.  90-381 ;  188-440 :  200-46. 

App.    Dlv.   t*-424  ;    104-4.S :    120- 
817;   188-472:  160-545. 


N.    Y.    Supp.    93-277;    124-47; 
136-274. 
2050. 

N.    Y.   1O7-G07. 

App.  Div.  2-103;  125-139;  145- 

862;  150-779. 
N.  Y.  Supp.   10O-531. 
Civ.  Proc.   14-241. 
2000. 

App.     Dlv.     08-234;      139-472; 

150-916.  . 
N.  Y.   Supp.  124-47;  135-694. 
Cr.   Rep.  3-457. 
8061. 


App.  Div.  1 50-910. 
S002. 


180-98 ; 


App.  Div.  150-916. 
2O<i0. 

Apt).  Div.  81-122 ;  104-48 ;  160- 

N.  Y.  Sapp.  114-209  ;  145-10G4. 
2007. 

N.  Y.  142-278. 

Hun.   05-288:  70-562. 

App.     Dlv.     lor-229 ; 

150-388. 
Misc.  31-550. 
N.   Y.    Supp.    66-559;   84-1101; 

142-366. 
Civ.   Proc.   15-879. 
N.  Y.  Super.  54-184. 
2008. 

N.    Y.   135-76. 

Hun,  60-479:  63-514. 

App.    Div.   aO-27;   60-288;    120- 

87;*  138-561. 
Misc.  01-113. 
N.     Y.     Supp.     40-645;     03-993; 

110-148;    114-307;    123-204. 
Abb.  N.  O.  29-177. 
2009. 

N.   Y.   185-76. 

App.    Dlv.    126-87;    188-561. 
N.    Y.    Supp.    110-148;    123-294. 
2070. 
N.    Y.    99-620;    102-96;    136-622; 

149-223,    418;    200-452. 
Hun,     84-584;     47-545;     65-296; 

70-563:  91-311. 
App.    Div.    6-254:   8-552:    12-506 

.'>,37:    20-50.    342:    «3-,324.    629: 

30-519:     44-400:     48-r.60:     40- 

124:  52-180;  »n3-ft4:  79-43:  H5- 

409;     99-94;     107-229;     120- 

98;   146-G64. 
Misc.     12-409:     14-42,    213:     10- 

3()6:     17-074:     19-673:     27-337: 

33-701;    89-309,     454;     42-117; 

51-75;   09-205. 
N.   Y.  Supp.  35-»00:  40-727,  fiO^: 

00-703:     02-897:     05-58.      920; 

68-1106;   79-828;  94-1101. 
X.  Y.  Ann.   Cos.  0-355. 
2071. 

App.  Dlv.  44-401. 

yu»c.    64-344. 

N.   Y.   Supp.  OO-703;   104-122. 

N.   Y.   Suppr.  54-184. 
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20T2. 

Hiui,    70-562. 

A  pp.   Div.   1S6-3S8. 

Civ.  Proo.   10-175. 
2073. 

Hud,  80-453. 
2074. 

Hun,  80-453. 

A  pp.   Div.   1SO-3S8. 
24  ►7r.. 

Hun.   5O-10r»:   HO-454. 

App.    Div.    0-28:    ICMJ-oOG;    114- 

171  ;   iaK-r»61  ;    lRO-388. 
N.     V.     Supp.     04-7r»4:     09-593; 

123-294. 
Civ.   I'roc.  15-379. 
2070. 

N.  Y.  164-289. 

App.     Div.    0-28;    20-9;    38-414; 

50-288:    «7-44«;    74-*J17;    114- 

171 ;   138-561. 
Misc.   22-384:   27-570. 
N.   Y.   Supp.  00-593;   123-294. 
N.    Y.    Supor.    54-184. 
Week.    Dig.  11-87. 
2077. 

Hun.  46-290. 

App.    Div.    6-28:    20-12;    45-155; 

80-92;    138-560. 
N.     Y.     Supp.     01 -141);     85-438; 

124-746. 
St.   Repr    11-403. 
2078. 

App.'  Div.   80-92  ;    156-388. 
N.    Y.    Supp.    124-746. 
2070. 

Misc.   27-339. 

N.   Y.  Super.  54-184. 

N.   Y.   Supp.  124-746. 
20SO. 

Hun.  00-530. 
App.   DI.'.  50-288. 
N.  Y.  Supp.  63-993. 
2082. 

N.    Y.    150-280. 

Hun.    01-319. 

App.  Div.  24-567;  37-414:  45- 
153:  46-314:  52-375:  74-217: 
77-500:  78-347:  82-.j71:  113- 
316;  123-278;  126-88;  138- 
50();    130-92. 

Misc.  13-7.M4:  20-28,  39;  28-40; 
33-352 

N.  ^.  Supp.  4O-7fi0:  01-149.  ({.'m; 
68-440;  78-1051;  70-089;  01- 
900;    1O7-1101;    123-294. 

Civ.   I»roc,   10-416. 

N.   Y.   Super.  53-66. 
2083. 

Hun.  01-319. 

App.  Div.  44-453;  74-217;  77- 
500;  78-344;  123-278:  126- 
87 

Misc.  12-470;  13-734:  20-29;  45- 
183 

N.  Y."  Supp.  .^5-213:  61-41;  77- 
521;  78-1051:  70-989.  01- 
9n0;   107-1101;   110-14S. 


St.  Repr.  3-202. 
->.    V.   Super.   54-184.. 
How.  61-57. 
N.  Y.  Ann.  Cab,  6-248. 
20H4. 

N.  Y.  104-188. 

Hun.  50-479. 

App.  Div.  74-217  ;  7T-500 ;  123- 

278:   12<l-88. 
Misc.  33-3."i2;  4.'»-l82;  61-11:; 
N.  Y.  Supp.  77-521:  78-1051;  91- 
900;  107-1101;  110-148. 
2085. 

App.  Div.  113-316. 
2086. 

Hun.    73-303:    83-239;    104U187. 
App.    Div.    30-639:    42-2.->l:     &.S- 

350;  06-77:  120-81. 
Misc.   ^J-406:  33-352. 
N.    Y.    Supp.    68-446,    1101:    88- 

493;  113-367;  130-1043. 
How.  64-523. 
a087. 

N.   Y.   77-595 

App.    Div.   46-314;  48-432;    118- 

316;    i;i8-562. 
Misc.   73-271. 

N.    Y.    Supp.    123-294  ;    130-865. 
2088. 
N.   Y.   118-101;  151-386. 
Hun.   01-319. 
App.     Div.     0-59;     20-11;     116- 

850;    139-94. 
Misc.  13-734;  20-28;  31-560:  38- 

596. 
X.   Y.   Supp.  35-213:  49-700;  64- 
681;    121-819;    123-845. 
20N0 

X.  Y,  Supp.  130-865. 
2000 

N. 'y.   133-222;   142-278;    1»4- 
32. 
2001. 

N.  Y.   186-394. 

App.    Div.    106-602 ;    145-531. 

Misc.  58-305. 

X.    Y.    Supp.    HW-321. 
2002. 

N.  Y.  184-32. 

App.   Div.   112-429;  145-531. 

Misc.    32-4. 

N.    Y.    Supp.   66-129;   98-557. 
2093. 

N.  Y.  184-32. 

App.  Div.  146-531 :   160-181. 

Misc.  32-4. 

N.   Y.   Supp.   134-910. 

Weelc.    Dig.    10-394. 
2094. 

X.  Y.  184-32. 

App.    Div.   51-104;   146-531. 
2005. 

X.  Y.  184-32. 

.\pp.  Div.  146-531. 
2006. 

X.  Y.  184-82. 

.\pp.  Div.  145-5S1. 
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2007. 

App.   Div.   5II-260. 
Misc.    41-290:    64-81. 
Week.   Dig.  10-394. 
N.    Y.    Supp.    103-1081. 
2099. 

App.  DW.  113-316. 
Misc.  41-290,  431. 
2100. 

App.   DlT.   78-349:  79-34. 
N.  T.  Supp.  79-905. 
How.   01-614. 
2101. 

App.    Dlv.    120-818. 
N.  Y.  Supp.   105-809. 
2102. 

N.  Y.   186-394. 
App.    Dlv.    120-818. 
N.  Y.   Supp.  1O6-809. 
2119. 

How.  67-124. 
2120. 

N.    Y.    48-513;    Sl-442:    58-547; 

66-000:    68-463:     79-582;     85- 

655;      106-199:      106-64,      671; 

110-495:      112-608:      121-551; 

131-468;       139-55:       147-337; 

162-311,     480:     168-381;     164- 

437;      158-421;      166-47,      473; 

168-488. 
Hun.     25-602;     44-172;     68-160, 

598:  72-369. 

App,  DlT.  4-544;  7-294:  20-3: 
27-532:  32-182;  48-378;  44- 
241;  51-200;  63-436;  68-197; 
77-149;  81-118;  86-276;  101- 
427;    11CU891;    123-594;    124- 

^    155:  127-863. 

Misc.  30-643;  51-191;  68-367. 

N.  Y.  Supp.  6-231:  58-649;  60- 
615  ;  71-700  ;  74-94  ;  94-1107  ; 
108-49,  726;  133-931. 

St.   Repr.  35-413:  70-844. 

Civ.   Proc.   19-318;  80-398. 

Abb.   N.  C.   14-495. 
Sabd.  2. 

Hun.  58-598:  72-369. 

App.   Dlv.   41-546;    107-274. 

Misc.   27-39. 

St.  Rep'r.  88-730. 
2121. 

N.  Y.  143-166;  152-216;  166- 
462. 

Hun.  88-139. 

Aop.   Dlv.  4-,544:  22-177;  77-150. 

N.    Y.    Supp,    47-1023 ;    146-44 ; 

2122.     " 

N.  Y.   166-473;  2O7-110. 

Hun,  4J>-47«:  5«-u98;  61-88;  88- 

139. 
App.    Dlv.    4-544;    77-150;    101- 

427;    106-46:    112-98;    152- 

577;   16O-066. 
N,  Y.  Siipn.  34-n92:  40-840:  71- 

1045:    92-22:    97-1115;    137- 

405  ;  143-716  ;  146-44. 


St.    Hep'r.  32-543;  39-615. 
Subd.  1. 

N.    Y.    1O4-370:    140-1;   160-210. 

Hun,   21-ri27;  88-138. 

App.    Dlv.  4-2Cr>:   25-93:   43-540; 

67-136;   64-239;   162-677. 
N.  Y.  Supp.  60-127. 
St.   Repr.  36-1004. 
Subd.  2. 

N.  Y.  129-549;  162-216. 

Hun.     28-329:     57-282;     60-282; 

61-60;  162-578. 
App.    Dlv.   4-265;   8-397. 
Misc.  27-458. 
St.    Rep'r.    86-1004;   88-22,    730; 

39-610.  739. 
Civ.  Proc.  16-128. 
Abb.  N.  C.  14-495. 
Subd.  8. 

App.  Dlv.  106-46. 
St.   Rep'r.   8-722;  29-868;  88-29. 
2128 

App.  Dlv.  77-150. 
2124. 

App.  Dlv.  62-492;  77-15a 
N.  Y.  Supp.  71-137. 
2126. 

N.    Y,    126-360;    152-398;    166- 

168. 
Hun,     22-551;     47-407;     64-206; 

66-93;  82-6. 
App.    Dlv.     6-468:     22-165;     33- 

278;    41-497;    47-552:    51-202; 

53-624:  77-150;  8.^-61;   87-59; 

104)-184,    191:   102-834;   106- 

46,  90;   122-284:  133-504. 
MlHC.     14-119:     80-647;     89-603: 

42-118;  84-202. 
N.     Y.     Supp.     30-1107;     53-739; 

58-670:    60-614.    1009:    63-662; 

64-260.     676;    82-626:     91-675; 

92-444  :  94-319  ;  96-897  ;  106- 

968;  117-676;  143-716. 
St.    Rep'r.   60-623. 
N.  Y.  Ann.  Cas.  2-246. 
2126. 

N.  Y.  126-368. 
Hun.   22-515. 
App.  Dlv.  77-150. 
St.  Rep'r.  32-543. 
Week.    Dlv.    10-290;  11-116. 
Subd.  3. 

N.  Y.  Supp.  8-142. 
2127. 

N.    Y.    102-630;    104-369;    135- 

245:  207-90. 
Hun.   7lf-149;  82-339. 
App.     Dlv.     15-56;     17-203;    22- 

174;  27-533:  30-52;  64-239:  76- 

144;     77-150;     87-50;     99-414: 

1OO-190.  191:  131-162. 
MIfio.  9-251;  30-643:  40-134. 
N.  Y.  Supp.  50-506;  71-1044:  78- 

942;     81-320;     91-258;     107- 

689;  115-275. 
2128. 

.\pp.  Dlv.  30-53;  77-150. 
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2129. 

N.  Y.  OT-37. 

Hun.  25-186;  80-486. 

App.  niv.  1-187;  17-202;  7^^569: 
77-150. 

Misc.  40-135. 

N.  Y.  Supp.  30-^4;  78-388;  81- 
280. 
2130. 

App.  Dir.  77-150. 
2181. 

Hun.  48-602. 

App.  Dlv.  84-597;  77-150. 

Misc.  39-452. 

N.   y.  Siipp.  80-194. 

Abb.   N.  C.  10-33. 
2132. 

N.    Y.   160-486. 

Hun,   40-176. 

App.  Dlv.  77-150, 
213^. 

K.  Y.  181-306. 

Uun.   04-206. 

App.  Div.  58-345;  77-150. 

Misc.  03-315. 

N.   Y.   Supp.  08-1058;  114-1077. 
2134. 

N.  y.  143-107. 

App.  Dlv.  77-149 :  99-415 ;  103- 
SQ5;  140-134:  149-672. 

Mfsr.   03-14.S. 

N.     y.    «upp.    01-2.''>S;    92-1112: 
130-567;  ^34-241. 
?135. 

N.   y.  1I3-2.S5:  ^49-554. 

Hun,    04-3.17. 

App.  Dlv.  rHI-.'jO;  5.*?-342:  77-150; 
78-4, *J4  :  80-i>82  ;  09-415  ;  103- 

305;  ii>-:{im:  i:m-5(;;}:  i4o- 
59:  140-134;  140-t;72 ;  100- 
66(5. 

Misc.    7.2J7;    57-30. 

N.   y.   Supp.   so-aoo;   02-1112 : 

97-700:     llMJ-1070;     119-641; 
124-328  :    134-241. 
01 V.   Proc.  19-;^18. 
2130. 

N.  Y.  73-437. 
Hun,  «-625.   052:  80-487. 
App.     Dlv.     17-.'ir.2;    4r»-5Q4;    7f5- 
569;     77-150;     78-434;     140- 
135 
N.   Y."  Snpp.  30-494;  78-333;  80- 

300;  130-567. 
Abb.   \.  <\  10-38. 
Week.  Dip.   10-300. 
2137. 

N.  Y.  11Q-.5O0:  181-306. 
Hun.  02-14. 

App.   Dlv.   77-150;   149-072. 
.Mfso.   40-135. 

N.  y.  Supp.  8^-280;  134-241. 
2138 

N.  *Y.    100-64;      119-502;     149- 

nrA',    100-170. 
Hun.    19-6;   25-111;   72-300;  86- 

515;  00-53;  91-98.  234. 


App.   Dlv.  27-75:  45-504;  SO-58 
5l-li>S:     .13-342.    617:    ($8-345 
77-150;  83-52;  86-280:  07-2S5 
«9-415:      |l3-:n0:       114-160. 
12t)-26«:    132-609;    14O-072; 
150-457;  10O-667. 

Misc.   14-177. 

N.    Y.    Supp.   25-874:  35-S9.   463: 
01-400:    05-707:    08-1058;    89- 
929;    91-258;    113-861;    117- 
81 ;  134-241. 
2139. 

Hun,  01-85:  91-99. 
App.    Div.    89-84;    46-505;    77- 
150;  90-415;  140-135. 

Misc.    14-178. 

N.  Y.  Supp.  25-874:  35-463:  54- 
436;    61-400;    91-258;     130- 
567. 
'2140. 

N.  Y.  72-415;  82-356;  93-97: 
97-203:  98-335:  100-85,  680: 
126-157,  364:  151-664;  162- 
317;  100-164,  476. 

Hun,  24-60:  20-126;  36-273; 
45-56,  310;  47-451;  81-313: 
84-06. 

App.  Div.  2-444;  6-526;  30-53: 
36-75;  37-45;  64-615;  74-5«. 
604;  77-150;  78-259:  86-313: 
92-245:  00-3;  08-620:  lOI- 
218,  431;  106-232;  110-3.  70; 
1 1 4-350 :  1 24- 1 55 :  1 27-K.-,:i, 
930;  132-668;  134-604;  144- 
451;  161-«42:  157-702. 

MIso.  4-320;  7-206;  14-119;  39- 
450:  00-484. 

N.  Y.  Supp.  26-874:  00-19S:  80- 
194;  .^5-482;  87-72:  88-1060: 
90-llM:  91*-715:  96-597.  862; 
00-1045:  108-726:  111-024, 
112-139;  1 22-94 1  1 20-349 ; 
130-1031;   142-942. 

St.  Rop'r.  0-6(K);  49-48;  69-Q23: 
70-846 

Abb.  N.  0.  17-386:  20-4S. 

Weelc.  Dig.  13-207;  10-156;  ^7- 
169. 

N.  Y.  Ann,  Cas.  2-246. 
Subd.  1. 

N.    Y.    143-167. 

Hun.   5S-598. 

App.    Div.   157-702. 

St.    Uepr.   35-413. 

Civ.  Pro".  9-338. 
Svbd.  2.     * 

Hnn.   58-598. 

App.  Div.  132-668;   157-702. 

St.   Rep'r.  35-413. 

spba.  3. 

Hnn.     34-322;     36-185;     44-576; 

47-452;     58-598;     74-170;    85- 

608. 
App.    Dlv.    4-281;    32-182;    132- 

668;  138-^73 ;  157-70fi. 
N.   Y.   Supp.  2;t-113;   123-349. 
Civ.  Proc.  9-338. 
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Snb<1.  4. 

N.   Y.    J12-fi09;   11if-.T»V. 

App.  Wv.  1-534  ;  4-266  ;  :S6-595  ; 

15T-7p2. 
Misc.   14-229. 
St.  IJep'r.  30-999. 
Sabd.  5. 

N.  y.  92-306:  106-262;  110-498; 

lll#-507;   123-637:   143-854. 
Hun.     25-603;     44-295;     00-234; 

74-2 j4;   02-589* 
App.  Div.  2-538;  4-266;  42«8«l; 

106-607;  157-702, 
Misc.    7.2«0;    13-22:    14-229. 
N.  Y.  Supp.  e-8«5 ;  04-S66.  477. 
St.    Rep'r.    11-577;    15-110:    20- 
913:    27-87,    Wl:    »«-8;»;    «»- 
966;  36-990:  a»-613;  4»*202. 
Abb.  N.  C.  17-872. 
2141. 

N.  y.  100-89:  100-2nT:  110-494; 

112-')07;    126-147.    360. 
Hun,     42-581:     44-293;     60-284; 

61-04:   «1-313:   H8-140. 
App.    niv.   1-70:  22-174:   39-247: 

77-149;  WO-283;    124-155. 
Misc.  7-206. 
2142. 

N.    Y.    132-367. 
App.   DiT.  77-149. 
2143. 

App.   Dlv.  42-251;   T7-150;   114- 
•  170. 
N.   Y.   Supp.  49-207;  59-10;  99- 

679. 
Abb.  N.  C.  18-246. 
2144. 

Hiin,   2S«470. 
App.  Dlv.  77-150. 
Misc.  30-648. 
2145. 

App.  Dlv.  77-149. 
2146. 

App.   niv.  4-544;  77-149. 
2147. 

Hun.  40-176. 
App.  Dlv.  77-150. 
2148. 

N.   y.   143-233. 

Hun.  82-258. 

App.    Div.    57-151;    77-14&;    80- 

12;   129-499;   160-666. 
Misc.   34-:^:i. 

N.  Y.  Supp.   114-490;  146-44. 
2231. 

N.  Y.  28^65 ;  169-.'i90  }  208-103. 
Hun,    25-270;    49-346;    56-241; 

90-541. 
App.  Dlv.  52-144:  54-C28;  50- 
539;  64-378}  IW-llC:  70-Jm;: 
91-43:*:  112-114.  Ill);  119- 
527;  132-.'^91;  134-207;  142- 
594;  149-507. 
Misc.  9-47,  9G:  19-746;  19-521; 
21-479;    87-725}    87*480:    ^9- 


847  ;  40-548  :  41-682  J  48«660 ; 

46-2*>4;   47-682:    l»0-149,   641; 

58-216,    546;    59-487;    6»'281, 

498,  513;  67-540. 
N.  Y.  Supp.  1J»-3.i;J:  47-r>88:  59- 

712;   7ll-10Sj    74-243:    7»-lM); 

84-580  :        85-3:^5  ;        8«l»258  ; 

109-808;  110-1044;  113-1058; 

1 1 4-771 :       I15-2ri«:       1 16-«01 ; 

121-613;     liMl-370;    107-438; 

128-654;   133-959. 
St.  Rep*r.  23-61:  40-079:  52-421. 
Civ.    Proc.    14-.'J47;    16-447;    l7- 

aiW;  19-217. 
Daly,  13-275. 
K.   Y.  Ann.  t*a8.  9-261. 

stiba.  1. 

N.    t.    38-451;    44-489;    51-589; 

76-801,  574;  127-175. 
Hun,  87-3. 

App.   Dlv.  5-590;  52-141. 
Misc.  8-18(5:   fl-.%*'.1:  25-722:  27- 

536;  42-226 ;  61-229  ;  62-641 ; 

80-639.  ^     ^ 

N.   y.   Supp,  9-24:  64-lO.lt:  ftl- 

712;      115-1090;      116-1118; 

141-959. 
St.  Kep^r.  5.n-.58. 
Weok.    Dig.    20-367. 
Sntid.  2. 

Hun.  694091. 

App.    Dlv.    11-264;    41-382;    68* 

117:  127-812. 
Misc.    20-349.    612:    28*739:    83- 

645  }  S4«734  ;  ;I5*598  :  80^630. 
N.    Y.    Rupp.    5-304:   45*918:   52^ 

107;    53-786;    56-l.V»:    5H-493: 

82-084  {  86-16:   102-51H;   111- 

856;  181-298;  128-253$  141- 

959. 
St.    Rep'r.    29-654;    4»-7lt:    62- 

490:  53-389. 
Snbtl.  3. 

App.    t>lv.   134-267. 
Misc.  11-855;  76-438. 
X.   Y.  Hupp.   104-748;  118-949. 
St.  Itop'r.  29-054. 
Civ.  Pfoc.  8-178:  18-418. 
Sttbd.  4. 
Abb.  ^.  C.  21-312. 
Daly,  11-153. 
Snlxl.  6. 

Misc.    16-60:    19-540;    50-149. 
N.  Y.  Supp.  98-194  ;  ldl-691. 

2282* 

N.   Y.    188*234. 
Hnn.  84-840, 

App.    Dlv.   76-96:    119-12. 
Mlsr.   58-.110:  02-517.     ^ 
N.     y.     Rupp.     50-761  :  ^61*524  ; 
96-77rii    109-808;    118-1058; 
144-320. 
riv.    Proo/ 8-429:   12»369. 
N.   Y.  Ann.  rns.  9-261. 
Snbd.  1. 

N.  Y.  84-287;  188-284< 
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MlBC.  26*680. 
N.   Y.  Siipp.  83-1067. 
Snbd.  2. 

Hun,  52-ar>0:  85-452. 

App.   Div.   4€»-210. 

AIlBC.  24-735;  48-187. 
Sabd.  8. 

Hun.  09-90. 

Misc.    18-418. 

St.  Rep'r.  53-60. 
Snbcl.  4. 

N.    Y.    102-203. 

Hun.  41-101. 

App.  Div.  52-217;  62-260;  87- 
63;    148-692. 

Misc.  .V»-'J1S:  .%9-543;  62-641: 
65-r)91;   82-491. 

N.  V.  .Siipp.  Hm-ia;  111-413; 
115-1090;  120-811;  132- 
1016;   144-135. 

St.  Kep'r.  15-968. 

Abb.  N.  C.  16-85. 
2233. 

N.   Y.   139-568. 

Hun,  73-409. 

APP.  Div.  50-437;  76-96;  102- 
271 ;  146-476. 

Misc.   0-453;  58-r»46;  61-230. 

N.  Y.  Supp.  02-460;  100-808; 
113-1058;    114-142;    131-265. 

Abb.    N.    C.    29-56. 

V.  Y.  Ann.  Cas.  9-261. 
2234. 

N.  Y.    183-229. 

Hun.  28-284. 

App.   Div.  68-118:  76-98. 
'    Misc.   12-150:  58-549;  63-247. 

N.   Y.  Supp.   116-667. 

H^ow.  60-439:   69-432. 

N.  Y.  Ann.  Cas.  9-261. 
2235. 

N.    Y.   201-453. 

Hun,  57-2,34.  .'Ol. 

App.  Div.  41-383;  45-140;  50- 
4^7;  53-rill:  54-110:  64-,'?T3: 
76-90;  83-1. ''.7;  105-553;  113- 
721;  122-r)85;  132-391;  142- 
594  ;   144-701. 

Misc.  9-453:  10-746:  12-637:  14- 
29:  16-320:  18-241:  20-139,  350: 
22-232.  234;  23-672.  C84:  28- 
530:  37-4 SO:  40-204;  42-406; 
52-159:  r»r»-l»49:  50-464:  5S- 
216:  61 -S3.  LJS.  '2:\4.  628,  6."33: 
63-23;   67-126:    69-320. 

N.  Y.  Supp.  30-248:  85-145;  45- 
918:  5ii-21M,  .303;  55-616:  58- 
313:  50-563;  60-1040;  66-337; 
72-103:    75-lOSO:    78-948:    80- 


113-2.  21.  614:  114-97.  lir>, 
142,  415:  116-691:  117-.31S: 
118-826;  121-617;  125-455; 
126-713:     127-438;     129-715. 

CJv.    Proc.   10-217. 

Abb.  N.  C.  99-56. 


How.  60-489. 
T.  &  C.  1-(»S. 
N.  Y.  Ann.  C&B.  2-145;  9-26L 
2236. 

N.   Y.   68-323;    189-538. 

App.   Div.  67-191  ;   76-96 ;   159- 


^& 


Misc.   27-726;   40-548;   42-403. 

N.   Y.   Supp.   68-270;   118-1058: 
143-95.    1067. 

How.   60-437. 

N.  Y.  Ann.  Cntn.  9-261. 
2287. 

App.  Div.  76-96. 

Misc.   18-241:  58-.546. 

N.  Y.   Supp.   84-580;  109-808. 

Civ.  Proc.  1-446. 

How.  68-8. 

Week.  Dig.  11-392. 

N.  Y.  Ann.  Cas.  9-261. 
2238. 

N.  T.   62-446. 

Hun,  28-284. 

App.  Div.  64-373;  76-96;   lOS- 
621.  523 ;  105-553. 

N.  Y.  Supp.  72-103. 

Abb.   N.  C.   18-38. 

Weels.  Dig.  16-36. 

N.  Y.  Ann.  Cas.  9-261. 
2239. 

Hun,  20-549. 

App.   Div.   76-96. 

Misc.   12-160. 

Civ.  Proc.   16-411. 

How.  N.  S.  2-89. 

N.  Y.  Ann.  Cas.  9-261. 
2240. 

App.    Div.    11-265;    41-382;    76- 
06;  122-584. 

MiBC.    11-355;   40-207;    47-633. 

N.     Y.     Supp.     6:i.]50;     81-642; 
107-604:  121-298. 

N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

Civ.  Proc.  8-178:  13-62. 
Snbd.  2. 

App.   I>Iv.    105-.5.'»4. 

Civ.   Proc.   13-52. 

N.   Y.    Supp.   58-494;    123-253. 
Sabd.  3. 

Misc.  SO-120. 

N.  Y.  Supp.  61-786. 

Civ.  Proc.  13-62. 
2241. 

Hun.  81-310. 

Misc.    68-353. 

App.   Div.   76-96:  166-554. 

N.   Y.    Supp.   128-971. 

\.  Y.  Ann.  Cas.  9-*261. 
2242. 

N.  Y.   182-234, 

App.   Div.  76-96. 

\.   Y.   Supp.   122-421. 

N.  Y.  Ann.  Cns.  9-261. 
2243. 

App.    Div.   76-96:  106-554. 

N.   Y.   Super.  69-654. 

N.  Y.  Ann.  Cas.  9-261. 
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115-2.-6; 
124-578: 
141-271 : 


23-222. 


113- 
IIK- 
129- 
140- 


2244. 

N.  Y.   182-234;  210-272. 

Hun,  64-153:  71-254. 

Apr).    Div.    40-243:    53-510:    07- 

5d;    72-580:    7ti-06,    371;   83- 

151:    121-800:    128-864:    137- 

627;  130-745;  144-701;  156- 

272 
Misc.  *0-4G;    10-745;    13-41.    250; 

14-570;     30-r,14:     22-201.    263; 

26-682;    28-552;     30-287*     33- 

118;  38-123;  41-604;   5H-537; 

50-483;     €80-60;     61-46;     62- 

498;    68-353. 
N.  Y.  Supj).  31-804:  34-163:  49- 

1113:    53-700:    61-684:    63-492; 

64-131:     65-964:     67-139:     73- 

472;     76-573;     77-91;     78-713; 

81-374;     82-543;    84-580;    92- 

255;    106-718;    110-997; 

43,     168.    236; 

326:    122-421; 

715;  130-274; 

195 
Civ.    rroc.   15-411; 
St.   Rep'r.   5-97. 
Week.    Dig.    25-134. 
N.  Y.  Ann.  Cas.  1-189;  9-261. 
2245. 

Hud,  73-409.  410,  414. 
App.   DIr.   45-140:  76-96. 
Misc.  23-673:  61-230. 
N.  Y.   Supp.  96-620:  114-142. 
N.  Y.  Ann.  Cas.  9-261. 
2246. 
Misc. 
App. 
X.  Y. 
2247. 

N.   Y.  76-534. 

Hun,  71-254. 

App.   Dlv.  76-96;  102-587;   112- 

120. 
Misc.   7-184;  47-632:   58-;»47. 
N.    Y.    Supp.    84-144;    98-242; 

1O9-808. 
How.  60-439. 
N.  Y.  Ann.  Cas.  9-261. 
2248. 

App.   Dlv.  76-96. 
Misc.  31-726:  69-490. 
N.  Y.  Supp.  110-1083. 
Civ.  Proc.   15-411. 
N.  Y.  Ann.  Cas.  9-261. 
2249. 

N.  Y.  70-180.  ^  ^^     ^^ 

App.   Div.  53-511;  76-96;  106- 

342;    139-746. 
Misc.   8-353;   9-46;   27-179;   28- 

552;  43-81;  50-641. 
N.  Y.   Supp.  58-388;  86-514;  88- 

960  :  l>0-477  ;  94-463  ;  98-694  ; 
108-41;    118-326. 
C?lv.  Proc,  15-411. 
N.  Y.  Ann.  Cas.  9-261. 
2250. 

N.  Y.  69-610. 
App.  DlT.  76-96. 


26-781. 
Dlv.   76-96. 
Ann.  Cas.  9-261. 


Misc.     39-441;     43-81;     54-86; 

67-547. 
N.   Y.   Supp.  80-203;  86-514. 
Civ.   Proc.  5-141. 
N.  y.  Ann.  Cas.  9-261. 
2251. 

App.   Dlv.  14-540;  76-96. 
Civ.    Proc.   19-234. 
N.  Y.  Ann.  Cas.  9-261. 
2262. 

App.   Dlv.   76-96. 
N.   Y.   Ann.   Cas.  9-261. 
2253. 

N.   Y.   169-391. 

App.  Dlv.  42-261;  51-277;  66-17; 

75-54;     76-96:     120-17;     136- 

700;   137-2. 
Misc.      17-379;      18-475;     20-47; 

23-467,     696;     24-719;    29-3:«: 

33-474  ;  38-297  :  :«>-S50 ;  46- 

561;     60-301,     306;     56-386; 

57-444:  58-218;  65-562. 
N.  Y.  Supp.  47-188;  63-801:  5S- 

1120:  60-.'>15:  64-1007:   67-902; 

72-1026  ;  77-854,  t?69  ;  79-8-(9  ; 

104-006 ;      IO6-801 :      1 1 0-77', . 

120-993:     121-417.    .584;     J22- 

85;  132-360;  142-801. 
C!v.  Proc.  15-340:  19-234. 
N.    Y.    Ann.    Cas.    6-225;    7-163; 

9-261. 
2254. 

N.  Y.  188-108  ;  210-272. 

Hun.  19-220. 

App.  Dlv.  69-296:  76-96;  91-432; 

112-120;    140-506. 
Hlsc.   9-46:   18-242:   26-682;  38- 

578;  47-632. 
N.   Y.  Supp.  56-760;  74-669:  TS- 

64  ;  86-919  ;  87-471 ;  133-964. 
N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

App.   Dlv.   76-103. 
2255. 

App.   Dlv.   76-96. 

Misc.   45-653. 

N.  Y.  Ann.  Cas.  9-261. 

2256. 

N.  Y.  188-103. 

Hun,  58-552:   78-445. 

App.  Plv.  76-96;  112-120;  162- 

553 
Misc. '18-417  ;  22-128.   134:  53- 

461;  68-546,  551. 

N.    Y.     Supp.    48-SlO:    70-910: 
105-27:   109-808;   137-572. 

N.  Y.  Ann.  Cas.  9-261. 
2257. 

App.   Dlv.   76-96. 

Misc.  53-461:  58-.''>51. 

N.   Y.   Supp.   100-80S:  120-737. 

N.  Y.  Ann.  Cas.  9-261. 
2258. 

App.   Dlv.  76-90;   152-556. 

Misc.  22-135;  58-5.')l. 

N.   Y.    Supp.  48-810. 

N.  Y.  Ann.  Ca.s.  9-261. 
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App,  Dlv.  76-96:  15»-5r»6. 

Misc.    18-410;    X2-128;    :fi5-370; 
58-551. 

N.   Y.    Sapp.    1OO-808;    18T-572. 

N.  Y.  Anu.'Cas.  l>-261. 
22€M>. 

\    Y    1S3— 22d 

Hun.  284-624;  25-803:  84-55.  259. 

App.   Div.    14-584:  70-96;  106- 
342;    lOtt-635:    142-206. 

Misc.  0-456;   18-417;  50-641. 

N,  Y.  Supp.  04-463;  06-359;  08- 
694;   126-1088. 

How.   61-100;   68-165. 

Week.  Dig.  13-143. 

N.  Y.  Ana.  Cas.  0-281. 
2261. 

N    Y     1K8-229 

App.  Dlv.  76-96 :  106-343  ;  109- 
685. 

How.  63-J65. 

N.  Y.  Add.  Cas.  8-261. 
2262. 

App.   Dlv.  76-06;  134-504. 

Misc.     14-173. 
N.   Y.   Supp.   110-576. 

How.   63-165. 

N.  Y.  Ann.  Ca8.  9-201. 
2263. 

N.   Y.   132-367. 

App.   Dlv.   76-96:   84-627;   144- 
650 :  159-26. 

Misc.  23-048  :  24-278  :  67-444. 

N.  Y.  Supp.  120-599;  143-1067. 

Civ.  Pi'oc.  19-180. 

N.  Y.  Ann.  Cas.  0-2G1. 
2264. 

Hun,   78-415. 

App.  Div.  76-06:  127-82. 

Misc.  46-437;   56-249. 

N.  Y.  Ann.  Cas.  O-201. 
2265. 

X.    Y.    160-390. 

Hun.    24-(!24;    25-270:   57-.".ft3. 

App.   Div.  50-140:  65-.114:  7<l-90. 

Misc.     14-347;     41-604;     48-383; 
54Mi41:   61-40. 

N.   Y.  Supp.  60-184:  78-713;  80- 
10ir>;  113-43. 

St.   Rep*».  88-352. 

Civ.  Proc.  4-ia3;  7-312. 

How.     61-265:    63-3;    66-426. 

How,   N.   S.   3-383. 

N.   Y.  Ann.  Cag.  0-261. 
Sabd.  1. 

Daly.  11-206. 
Sal>«l.  2. 

N.    Y.   40-227. 

Hun,  24-77.  626. 

App.    Dlv.    150-417. 

Misc.    5-166;    14-173. 

N.   Y.    Supp.   5-3S1  ;   73-9  ;    144- 

noe. 

Civ.    I'ror.   4-l.^»9;   11-813:   17-65: 

10-217;  2.^-222. 
Daly,  11-206. 


2302. 

Hun,  41-72. 
2320. 

N.  Y.  101-310. 

Ilun,  87-808;  «l-24fl:  61-197:  64- 
19;  83-206:  89-527. 

App.  Dlv.  3-142;  7-S47:  8-400; 
23-412:  24-250;  38-116;  43- 
23? ;  74-113;  80-326:  100- 
608;  124-423:  125-464.  890; 
126-801;  120-386;  lrt4-552. 

Misc.    27-120:    31-342.    345;    32- 

415,   541;   83-534;   46-47;   76- 

288. 
]J?.   Y/SuPp.  31-&JI1:  44-901;  64- 

984;    66-531;    67-244;    W-904; 

77-423;       93-283:       109-831; 

110-1004;  11O-.130. 
Abb.  N.  C.  20-162. 
N.  Y.  Ann.  Cas.  9-28S. 
2321. 

Hun,   64-20:  83-285. 

App.  Dlv.  8-400;  33-116;  48-282 

114-464:   161-165. 
Misc.     18-407;     10-689:     27-120 
.      51-482;    70-285;   72-258. 
N.    Y,    Supp.    31-941;    109-831 

131-109;   135-145. 
2322. 

^^  Y.  192-514. 

App.    Dlv.    88-116;    48-232;    46- 

340;  126-801. 
>Tls(v   18-407:  9T-190. 
N.  V.  Supp.  100-831. 

Abb.  N.  C.  11-120. 
2323 

App,     Dlv.    7-348;    34-150;    80- 

326;   125-890;  120-580, 
N.    i'.   187-182. 
Misc.   24-359. 
X.     T.     Supp.     64-654;     80-017; 

110-1UU4;  114-251. 
2328IU 

N.  T.  102-8. 

App.   Dlv.   57-4;   100-232;  100- 

667;    110-500;   119-173;   188- 

45. 
Mlsci   32-48;    63-441. 
N.  Y.  Supp.  66-105;  67-647:  91- 

814;     wJ-585;     07-346;     122- 

889. 
2324. 

App.  Div,  10O-232:  129-464. 
K.  Y.  Sopp.  100-831. 

2326. 

N.  Y.  102-514. 

Huu.  27-480. 

App.   Div.   34-151;   123-464,  891: 

134-548^   188-45. 
Mi.sc.   15-GG2;  31-99.  344;  82-48; 

46-47. 
X.  Y.  Supp.  54-654:  84-1035;  eS- 

105:  so-ni7:   OJU283;  09-312; 

116-1004;   122-889. 
Abb.   N.   C.  20-162. 
Week.  Dig.  16*827. 
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N.    Y.    109-39. 

3S7-587;    152-107. 
Misc.   :i7-iaO;  il4-188. 
N.    Y.    Supp.    ei>-468; 

94-846;    19B*OaO. 
How.   20-402. 
Daly.  6-51.  ^       ^  ^^^ 
N.  y.  Ann.  Cas.  9-448. 


so*^n 


N.   Y.    175-139;   199-39. 

890;    184-548;   lf»t-224.   687; 
1»1 


IIP  Iflfi 
Ikn«('.    »1-IM0;     41-183:    4ft*.587: 

<I4-119. 
N.  y.  Supp.  48-487  ;  20-917  J  gV- 
.34«:    110-1004;    ll«*37T;    1*1- 
058;  122-468. 
2828. 

MlJ.'31^f32-r>4l;  57-672;  64- 
119.  ,    ,  ,    ^_ 

N.  Y.  Snpp.  64-1085;  67-244;  80- 
917;  KW-1112. 
2329. 

N.    Y.    199-39. 
2330. 

N.    Y.    199-89. 
App.  Div.  127-411. 
Misc.  31-340.^^  ^^ 
N.    y.   Supp.  86-917. 
How.  26-402. 
2331. 

X     Y     199-30 

Mlsc'  27-726  ;'  31-340  ;  57-672. 
N.  Y.  Supp.  80-917;  109-1112. 
McC.'B  Civ.   Proc.  2-47. 
Abb.   N.  C.  7-417. 
2332. 

N.    Y.    199-39. 
Hnn,  15-214. 
App.  Dlv.  27-404. 
Misc.  57-072. 
N.  Y.  Riipp.  109-1112. 
How.  40-204. 
2338. 

N.    Y.    199-39. 
Ilun,  61-:34  ;  08-439. 
App.   Dlv.  101-169:  l?7-4pp 
N.  Y.  Supp.  91-428;  111-558. 
2334. 

N.    Y.    199-39. 
App.  Dlv.  24-250;  101-160. 
N.    Y.    Supp.   91-428. 
Abb.  (N.  S.)  11-209.         , 
N.  Y.  Ann.  Cas.  9-279,  n. 

2335. 

N.    Y.   199-39. 

App:  ^Dir*  23-412;      113-735; 

187-223 
Misc.    28-71;    31-99;     32-541; 

46-47,  314. 


N0T08. 

,      N.  Y.  Stipp.  59-IW8:  64-1036;  67- 
I  244;  9&-192;  121-938. 

134-548;    2336.  • 

N.  Y.  199-89. 

Ap?.'  dIv.  3-141;  26-108;  67-138; 

"86-560;    101-1G9.  ^^     ^^ 

M.  X.  Sppp.  49-968;  73-605;  84- 

15;  91-428. 

8336a* 

N.  Y.  187-183 ;  199-39. 

App.  DlY.  67-8. 
2387 

App.  Dlv.  18-497;  28-412. 

Misc.  31-118. 

N.  Y.  Suprt).  145-808. 

Daly,   7-160. 
2338. 


%l'  DA?*|5l-a09  3  lto-111. 
Tfisc.  39-378;  616-511. 
Hun,   19-292.^.       . 
N.    Y.    Supp.   9ft-;8l 
Abb.  (K.  6.)  11-209. 
2889 

N.  v.  70-101;  192-514. 

Hon,  64-ao;  75-400;  88-27;  92- 

App.    Dlv.    16-498;    38-110;    43- 

232:     74-113;     76-129;      111- 

816;  125-466. 
Misc.  6-503:  IS-iqj;  10-088:  80- 

490;  34-132;  66-16;  57-1)0. 
N.    Y.    Sapp.    77-428;  .78-772; 

97-886;  109-8^1;  114-612. 

N.  Y.  Ann.  Cas.  9-450. 

2840. 

Hun.  90-304. 

App.  Dlv.  3-392  ;  48-285  ;  90-60  ; 

137-341,  346;    150-292. 
Misc.  27-501:  <JO-377. 
N.  Y.  Supp.  58-341;  63-796:  64- 

1077;    90-657;    113-452;     122- 

174;    134-1018. 
N.  Y.  Ann.  Cas.  9-450. 
2841.  ^_ 

App.   Dlv.  48-235;  76-218;   l.W- 

367. 
Misc.  34-132:   76-584. 
N.  Y.    Supp.  44-1094;  59-102.); 

137-811. 
N.  Y.  Ann.  Cas.  9-450. 

3342. 

N.  Y.   192-514. 

App.    Dlv.    33*116.    125:    48-284: 

47-348  '      t6-127  :      130-867  ; 

152-UO.      ^ 
Misc.   32-48;  84-132. 
N.     Y.     Supp.     OO-105:     78-772; 

114-797;  130-205;  137-311. 
N.  Y.  Ann.  Cas.  9-450. 
2343. 

N.  Y.  38-150;  199-89. 
Ilun.  61-208;  88-27.^^ 
App.     Dlv.    3-142;    ftft-320:    79- 

135;    129-586;    ia7*«586. 
Misc.   19-688J  »4-528;  87-784. 
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N.  Y.  Supp.  14-1004:  76-467;  70- 
1U31);   111-2.11:    122-4fi8. 
2344. 

Hun,  88-27:  8©-527 


App    DIv.   3-142;   8-400:   40-308; 

KO-r»(iO:   12!>-586. 
Misc.    19-689. 
N.      Y.     Supp.     81-602;     61-540; 

lll>-ri50. 
Civ.   Proc.  8-56. 
£345. 

X.  Y.  136-10;  175-256. 

Misc.   <W-G00. 

N.  Y.  Supp.  117-300. 
2347. 

Misc.   63-661. 

X.  Y.  Supp.  117-300. 
2348. 

^V.J-«.®Tr231:    72-184;    73-355; 

06-025:  105-505;  106-172;  147- 

573;   171-1. 

Huu,    40-454;   64-20 

App.     DIv.     21-185:     28-14;     6H- 

188;     60-389;     73-77:     104- 

iiS*    ll''-754;    131-283;   189- 
662. 

Mi.se.    17-252:   20-235;    50-189. 
N-   Y.   Supp.  46-537:  47-487;  51- 
30;    74-1019;    1O0-421 ;    132- 
412:   144-217. 
^  St.  Kep'r.  45-831;  62-445. 
Snbd.  1. 

N.   Y.  157-274. 
Misc.   10-547;  73-138. 
Sr    Rcpr.  29-63. 
^ubd.  2. 

App.    DIv.    130-662. 
N.    Y.    Supp.    124-278. 
f't.  Rep'r.  ^-63. 
Snbd.  3. 

Dorn.   5-273. 
2310. 

App.  nir.  131-238. 
N.    Y.   Supp,   116-692. 
2360. 

App.   DIv.  33-616. 

Misc.  :i3-285  ;  73-138. 
^  X    Y.  Supp.  67-478  ;  132-412. 
—•Col . 

Hun.  61-208. 

App.    Div.    18-500;   56-463. 

Misc.   30-491. 

oo^«^'-  ^"PP-  «3-822;  67-97. 

App.  DIv.  55-463. 
Misc.   24-501:  33-286. 
.,  >^-  Y.  Supp.  67-97.  478. 

Hun,  61-208. 
2354. 

N.  Y.   Supp.  1O2-1025. 
App.  Div.  117-754. 
Misc.  50-189. 
N.   Y.   Supp.   100-417. 
2356. 

Misc.  33-286. 

N.    y.    Supp.  67-478. 
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2367. 

X.    Y.   184-376. 

App.  DiT.  66-4«7 ;  75-486 ;  168>- 

33^  Y-' Supp.  78-561;  119-722. 

App.   Div.   136-63. 
2359. 

N.   Y.   140-162. 
Hun,  75-450. 

App.  DIv.  56-458;  126-157;  136- 
63. 

MIsc     38-409:    64-160;     68-547 

629;  83-405. 
NY.     Supp.     67-97;     110-622: 

119-722;  146-128. 
CIv.  Proc.  23-373. 
2360. 

N.   Y.   171-1. 
App.  DIv.  56-458. 
Misc.  83-498. 
2361. 

X.    Y.   171-1. 

Hun,  76-452. 

App.  Div.  66-468. 

Misc.  24-501 :  68-629. 

N.  Y.  Supp.  67-97. 
2362. 

Misc.  80-671. 

N.  Y.  Supp.  64-331. 
2364. 

N.  Y.  101-583. 

App.    DIv.  28-14. 

Misc.  24-501. 

N.  Y.  Supp,  61-27. 
2366. 

N.  Y.  175-256. 

App.    DIv.    12-427;    48-434:    «7- 
165;  168-626. 

Civ.  Proc.  16-30. 
2366. 

N.  Y.  96-242;   137-290. 

Hun.  26-447. 

App.   Div.   24-432;  67-165;   11^- 
687;  124-518. 

Misc.  30-718. 

N.    y.     Supp.    63-304 
109-70;    121-237. 

Week.  Dig.  10-539. 
2867. 

Hun,  74-65. 

App.  Div.  67-165. 
2368. 

N.  Y.  176-256. 

Week.  Dig.  11-471. 
2369. 

N.    Y.    134-89;    176-256;    184- 

116. 
Hun.   22-125:   74-65. 
N.    Y.    Supp.   66-498. 
Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-lOa 
Hun.  26-447. 
App.   Div.  62-66. 
2372. 
N.  Y.  134-85. 


T8-609; 


N0TB8. 


^"^i 


Hun.  T4-67. 
App.  Div.  24-432. 
Civ.  Proc.  16-30. 
2873. 

N.   Y.    191-439. 
N.  y.  Supp.  102-785. 
App.  DIv.  117-479;  130-90. 
2874. 

N.    Y.    60-228;    58-677;    62-392; 
71-208:      01-648;      109-497; 
191-439. 
Hun,   62-573;  74-67. 

DIv.      48-485:      112-687; 
[30-90. 
Misc.  88-582. 
N.     Y.     Supp.     62-1068;     78-82; 

114-289. 
St.   Rep'r.  35-908;  42-81. 
Civ.   Ppoc.  5-281. 
Sobd.  1. 
Hun.  30-32;  32-217;  84-842. 
Civ.  Ppoc.  5-286. 
Snbd.  2. 

Hun,  82-217. 
Civ.  Proc.  5-285. 
Snbd.  8. 

N.  y.  82-27. 
Hun.  32-217. 
Civ,  Proc.  6-286. 
Snbd.  4. 

N.  Y.  74-108;  18T-294. 
App.  Div.  38-679. 
St.  Rep'r.  43-66. 
2876. 

N.  Y.  169-497  ;  191-441. 

App.      l>iv.      48-438;      117-480; 

130-90;    160-897. 
Misc.   38-582.  ^^      ^^  „^ 

N.     Y.     Supp.     62-1068;     T8-82; 

114-289;   184-648. 
Barb.  60-150. 
2376. 

N.  Y.  169-498. 
App.    Div.    150-897. 
N:   Y.   Supp.   134-648. 
2377. 

N.   Y.  169-498. 
2378. 

N.   Y.   169-498. 
2879. 

N.   Y.  169-498. 
2380. 

N.  Y.  169-498. 
App.  Div.  48-43a 
N.   Y.   Supp.  62-1068. 
McC.'s  Civ.  Proc.  2-64. 
Abb.  N.  C.  11-107. 
2381. 

N.  Y.  169-497. 

App.  DIv.  48-436;  180-89;  138- 

148. 
N.    Y.    Supp.   62-1068;    114-289; 
128-304. 
2383 

N.  'y.   111-310 ;  119-475 ;   184- 

116;  190-83. 
N.  Y.  Supp.  126-369;  127-104:;. 
Civ.  Proc.  16-30. 


48-434:  158- 


2384. 

N.  Y.  157-688. 

Hun.   87-143. 

App.    Div.   84-234. 

N.   y.   Supp.   32-838;  82-820. 

St.  Rep'r.  5-141. 
2886. 

N.  Y.  157-638. 

App.    Div.  84-284. 
2386. 

N.  Y.  184-115. 

App.  Div.  12-427 
626. 
2387 

N.  y.  45-71;  68-153. 

App.  Div.  46-210;  82-484;  114- 

Clv.Proc.  14-254. 
Snbd.  1. 

Hun.  52-351. 

N.  Y.  Supp.  6-864. 
Subd.  3. 

Hun.  52-351. 

N.  Y.  Supp.  6-364. 
2888 

N.   y.   65-581;  68-168. 

Hun.  51-509. 

App.  Div.  27-406. 

St.    Rep'r.   21-684. 

Week.  Dig.  10-347. 
Snbd.  4. 

N.  y.  61-603;  197-41, 

Civ.  Proc.  9-239. 
2391. 

N.    Y.   68-163. 

App.  Div.  27-406. 

N.   Y.   Supp.  60-275. 
2392. 

Week.  Dig.  10-347. 
2393. 

Hun.   61-467. 

Abb.  N.  C.  29-182, 
2894. 

68-160. 


39-214 :  48-190. 
Supp.  96-776. 


72-634. 


N.  Y. 
2395. 

Misc. 

N.  Y. 
2396. 

N.  Y.  68-153. 
2397. 

N.  Y. 
2398. 

N.  Y.  72-584. 
2399. 

Misc.  61-161. 
2400. 

N.   Y. 

Hun, 

N.  Y. 
2401. 

How.  6-498. 
Sabd.  2. 

riv.   Proc.  9-289. 
2403. 

How.  6-263. 
2405. 

Misc.  60-467, 


72-534. 


68-153; 
85-458. 
Supp.  82-890. 


^    I 
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N.  T.  Supp.  1OO-601. 
Week.    Dig.    10-18. 
2408. 

Misc.  56-68. 
2M004 

App.  t)Iv.  46-210. 
2410. 

N.    Y.    107-429. 

Misc.    69-43. 

App.  Dlv.  13t-C04. 

N.  Y.   Supp.  116-66;  124-989. 
2412. 

N.    Y.    lOT-429. 

Hun.   8.^-574. 

Misc.    69-4S. 

N.   Y.  Supp.   116-66;  124-989. 
2113. 

N.    Y.   107-429. 

App.  Dlv.   131-094. 
2414. 

N.   Y.   107-429. 

Hun,   83-574. 

Misc.    69-42. 

App.   Dlv.   131-094. 

N.^Y.   Supp.   116-66;  124-989. 

X.*' Y.   107-429. 
Misc.    69-43. 
N.   Y.   Supp.   124-989. 
2482. 

N.     Y.     48-27:     fe4-316;     04*.31 

132-218:   168-108. 
Hun.  2S-T3;  36-109:  B8-311. 
App.  Dlv.  64-412  :  75-279  ;  1^8- 

175;   12S-7(n  :   132-2(56:   137 

717:  139-,'>78:  144-145;  150- 

9.5,   241;   157-616. 
Misc.     lG-fi1«:     17-147:     22-480 

2.%-01  :    SH-2:V2.    (500:    89-275 

54-649;     56-624  ;     63-36,     40 

68-353. 
N.    Y.    Supp.    64-06B:  72-99:   78 

1(5:5;  04TS.-.2:   105-8,  0.  11.17:  11«- 

900:    118-46:    123-071:    124. 

449;   134-919;   142-972. 
St.    Uop'r.   2«-0(5;  34-.-)lli. 
Civ.     Vrac.    8-'J42,     354:     15-323 

324:    10-48,    403. 
Woelc.    Dig.    16-385;   22-2. 
Snbd.  1. 

N.  Y.    125-746. 

Hun.    20-16:    46-625:   63-105. 
App.    Dlv.   91-267. 
9ah«l.  2. 

Hun.  46-625. 
Snbd.  3. 

Hun,  .^^4-272:  6.3-105. 
2433. 

N.  Y.   60-96. 

Hun,   37-245:  40-77:  48-78;  51- 

57:   .'SS-.'^il;   eO-.-.'S. 
App.    Div.  0-.?2:   12-125:   17-5S'J 

28-105  :   .34-162  ;    86-4  ;    105- 

577:   lOS-175;   144-145:   147- 

395:   157-017. 
Misc.     11-303:    21-373;    2.'5-91 

48-6(H5:  .'S4-CJ49;  ($1-374:  63-35 

376;  70-512. 


N.  Y.  Supp.  45-57e<  4T-4M:  8S- 
423;  95-528:  168-8;  12T-713: 
128-846;   182^9;   Ma-972. 

St.  Uep'r.  12-453;  15-459;  »7- 
803;  50-238;  67-280. 

Civ.  ProC.  11*851;  16-56;  18- 
3S8. 

Abb.   N.   C.    18-161;  20-15d;   410. 

N.  Y.  9vpet.  5O-70. 

N.  T.  Ann.  Caa.  1-401. 
Sabd.  1. 

Hun,  68-5o5. 

Misc.   17-147;  t8-.388. 

N.  Y.  Supp.  140-799. 

St.   Rep'r.  33-28:  «Mv66. 

Otv.  Pr7C.  ll»-140. 

N.  Y.  Ann.  Cas.  6-196. 
Snbd.  2. 

Hun.  46-323;  60-,^2:  85-506. 

N.   Y.   Supp.   33-132. 

St.   Ilrp'r.  38-604. 

Civ.   Proc.  9-845;   11-«417. 

Abb.  N.  C.  18-462. 
2434. 

N.   Y.   132-407. 

Hun,  25-72;  40-75;  41*38^;  4«- 
023:    68-.108. 

App.  Dlv.  73-77;  t5-?r9:  83-407: 
91-267;  106-577;  il6-308: 
139-578:144-146:  147-895. 

Misc.    16-618;    49-438;    54-649: 
61-109;    63-35  30;     68*523: 
70-510  ;  72-4ni^. 

N.  Y.  Sudd.  78-163;  82-198;  9»- 
896:  llW>-965:  105-9:  112- 
200,  1111 ;  ia7-713 ;  132^. 

Civ.  Proc.  19-403. 
2435. 

N.    Y.     125-200;    140-447:     143- 

567. 
Hun.  63-41:  80-113. 
App.   Div.   8-340;  08-150;   102- 

432;    105-577;    112-i.-,8:    12h- 

761;    180-«)78;    144-146,    749; 
155-250. 

Misc.  5-485;  11*379:  15-445:  22- 
88,  492;  25-01:  41-475;  68-20. 
30;  66-142;  73*^92. 

N.  Y.  Supp.  30-35:  50-941:  84- 
1094;  H7-519;  92-488:  98-286: 
117-306.  310:  121-378:  122- 
686:  124-449;  128-846;  129- 
885;  131-30:  1S6-177. 

Civ.    Proc.    10-7,   210. 

Abb.   N.   r.    16-809. 

N.    Y.    Super.   52-166. 

St.   Repr.  5-251. 

How.   67-514. 

N.  Y.  And.  Cils.  1*20,  815. 
2436. 

Hun,  38-142;  64-62:  80-114. 

App.  Dlv.  105-5T7;  128-764; 
1.30-578:    155-250;    157-777. 

Mlsr.     15-446:    22-204.    492,    648; 
20-007:    ;i8-232;    56-47;    C»- 
387;  63-26.  39;  60-142. 
IIOO 


NOTBS. 


N.  Y/Siipp.  SO-171:  03-527:  7T- 
504;  105-l<io2:  Jia-;?r>7:  1  IT- 
SOB;  iai-:?78;  128-080.  124- 
449  ;  130-177  ;  130-1059  ; 
142-764. 
Abb.  N.  C.  10-85. 
How.   (57-514. 

N.  Y.  Ann.  Cas.  1-25;  T-286. 
2487. 

App.  Dlv.  105-577. 
Jrilsc.  «e-142. 
How.    50-452. 
N.   Y.   Siipp.  121-378. 
2438. 

Hun.  46-623. 
App.  Dlv.  106-577. 
24.S0. 

App.  Dlv.  106-577. 
2440. 

App.  Dlv.  106-677. 
Mjisc.    06-142. 
N.  Y.  Supp.  121-378. 
2441. 

N.   Y.   166-129. 
Hun.  46-623. 

App.    DJv.     28-24:    30-396:     66- 
170;  63-41;  90-21;  102-432; 
105-577 ;    108-175 ;    110-123  ; 
128-704;    136-898;   180-577. 
Ml8P.  10-GG8;  26-70;  27-194:  41- 
475  ;  CM-111 ;  71-500  ;  72-469  ; 
73-392 
X.     Y.     Supp.     44-1103:    50-785; 
51-3.12:     56-439:     62-763;    67- 
040;      71-380:     08-483:     07-5: 
117-1124;  124-449:  120-865; 
180-831  :  131-39  :    189-863. 
Civ.    Proc.    10-13U. 
N.    Y.    Ann.    Cas.    1-25;    ft-881; 
9-401. 
2442. 

Hun.    85-505. 

App.  Dlv.  01-267;  105-577. 
Misc.    16-619:  39-275. 
N.   Y.  Supp.  33-182;  80-G38. 
Woek.  Dig.  25-26. 
2443. 

App.   Dlv.  105-577. 
MUc.   21-464. 
riv.  Proc.  11-445. 
How.  N.  S.  8-490. 
2444. 

Hun.  85-.T05. 

App.     Dlv.     10."5-r.7:;     115-209; 

182-J60:  |»0-r,81. 
MUc.  ie-9:  07-548;  79-529. 
N.     Y.     Siipp.     33-l.TJ:     |OO-l)05: 
116-006;    124-440. 
2445. 

App.  Dlv.  105-577. 
*ir§c.  10-^335. 
N.  Y.  Ann.  Cas.  1-80. 
2446. 

N.  Y.  73-218. 


2447. 

K  Y.  83-70;  166-120;  201-92. 

Hun,   39-587. 

App.  Dlv.  3-880:  7-529;  34-472; 
dl-473:  75-241.  279;  105- 
577;  134-484;  130-679,  585; 
150-96;  157-242,  616. 

Ml«c.  12-628;  22-468;  24-898; 
36-761. 

N.  Y.  Supp.  34-258;  50-171;  P4- 
253;  63-527:  65-171;  70-617: 
T8-1,  163;  114-,3.39;  119-395; 
124-449,  454;  125-790;  134- 
747  ;  138-648,  928,  1014  ;  140- 
799  ;  141-801 ;  142-972  ;  l43- 
753,   1091. 

St.   Uepr.  4-97. 

Abb.  N.  L'.  18-310. 

N.  Y.  Ann.  Cas.  1-148,  153;  4-289; 
0-461. 

Week.  Dig.  17-96;  25-252. 
2448. 


App,  Dlv.  105-577. 
N.  Y.  Super.  43-52. 


App.  Dlv.  106-577. 
Misc.    ia-C2S:    18-40. 
T.   &  C.  3-790. 


N. 
2440. 

App.  Dlv.  67-472 ;  105-577. 
2460. 

App.  Dlv.  67-472 ;  I05r577. 
2451. 

N.   Y.  68-302:  73-416. 

App.    Dlv.    105-577;    ?L39.581. 

N.    Y.    Supp.    44-;j03;    65-793; 

124-449. 
2452. 

X.  Y.  140-447:  106-47X. 

App.     Dlv,     105-577;     108-175: 

132-206:   144-140. 
Misc.    70-511. 
N.   Y.   Sut)p.  96-52. 
Snbd.  2. 

App.  Dlv.  76-29. 
24.^3. 

App.   Dlv.  105-577. 
2454. 
App.     Div.     84-100;     105-577; 

150-579. 
Misc.    54-37;   70-5 J2. 
N.     V.     Hupp.     82-558;    84-916; 

10.^-400;      116-587:      120-50; 

127-713;  132-,']38. 
2455. 

Hun,  38-142. 
App.  Dlv.  ^05-577. 
Civ.    Proc.  8-387:   10-189. 
Woek.  Dig.  22-572. 
2456. 

Hun,    3^-142:   87-70. 
App.   Dlv.  105-677. 
Misc.  68-.353. 
N.  Y.  Supp.  123-971. 
2457. 
Hun.    22-579;     24-333;     84-138; 

88-510 
App.     DiV.     9-31:     41-494;     91- 

207:   105-577;   108-176;  144- 

148;   152-7.59:   154-.580. 
Misc.     37-70.".:     63-24,     41,     375; 

70-513;  72-429. 
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N.   Y.   Supn.  34-97r.:  7«-027;  H«- 
638:  117-305;  128-846;  137- 
545. 
St.'  Rep'r.  12-453. 
2458. 

N.    Y.    60-53;   140-447;   144-651; 

146-3-50. 
Hnn,     24-353:     35-240;     36-589; 

•56-625;   55-562. 
App.     Div.     21-173:     32-23;     65- 

179;   87-241;    102-432;    105- 

577;   109-281;   135-422;   144- 

749;  150-229. 
Misc.     1<»-25S:     11 -.303:     18-388: 

22-480 ;    25-01;    26-70;   27-684; 

2O-608;  55-;^22:  63-26.  30.  35: 

66-142,   221. 
N.  Y.  Supp.  24-829 ;  31-427 ;  82- 

162  ;  47-493  ;  50-S.S6  ;  52-309  : 

54-666;    56-439    62-247;    72- 

580;       84-276.       46S;       02-483; 

105-347;      114-770:      117-306; 

121-378;   127-713;   144-280. 
St.    Rep'r.    34-134. 
Civ,    Proc.    8-44:   0-345;    10-446: 

23-193;  24-146. 
Abb.  N.  C.  23-10. 
How.  65-290. 
How.  N.  S.  2-120. 
Snbd.  1. 
Hnu,  60-363. 
App.  Div.  102-432. 
Misc.   27-685. 
N.   Y.  Supp.  58-676. 
St.   Rep'r.  38-604. 
riv.   Proc.   12-162. 
Snbd.  2. 

N.   Y.   154-777. 
Ilun.   60-360. 
App.    Div.   21-172. 
Si.    Rep'r.   38-604. 
Snl>«I.  3. 

St.    Rop'r.   26-96, 
Civ.  Proc.  18-358. 
2450. 

Hun.  37-242. 

App.   Div.  01-267;  105-577. 

N.    Y.   Supp.   33-132. 

2h;o. 

II nn.  43-365:  51-36. 

App.    Div.    105-577;    130-584. 

N.   Y.   Supp.   124-454. 

How.    67-014. 

II'iw.    N.   S.  2-448. 
2461. 

App.   Div.  105-577. 

N.    Y.   Sr.pp.   48-8(K». 
2402. 

Hun.  34-138. 

App.     Div.     105-577;     144-147; 

150-579. 
Misc.    54-38;    63-3.3.     376:     70- 

510. 
N.  Y.  Supp.  104-497;   135-4:55. 
2463. 

X.  Y.   140-447. 

App.  Div.  1431841  ;  144-551. 


11  im,   47-350:   60-480. 

App.    Div.   34-32:   41-380:   40-43; 

76-294  :      04-573  ;       100-281 ; 

182-267;   150-241. 
Miso.  6-468;  17-146;  10-4S4;2f»- 

14;     22-649;    54-42;     G5-624: 

58-173,  314;  61-651. 
N.  Y.  .Supp.  80-209:  41-225,  481; 

44-603;     45-800;     47-402;     60^ 

171  ;  63-527  ;  78-546  ;  7»-122 ; 

05-1100:    105-H44.    957:    ItlH- 

1047;    100-21,    669;    114-131: 
^,184-584,  010. 
Civ.    Proc.    23-192;    02-518. 
N.  Y.  Ann.  Cns.  1-155;  7-258. 
2464. 

N.  Y.  77-58. 

ApD.    Div.    64-412:    83-406:    Ol- 

267;    102-4;i2:    105-47.    577; 

108-49:     112-158,     485;     130- 

579;  150-95  ;  157-617. 
Misc.   27-194.   326;  61-651:   T2- 

459. 

N.  Y.  Supp.  62-747:  72- W:  82- 
198;  02-4S3:  04-194:  OK-402; 
08-286,    532;    114-131;    1436- 

Civ.   Proc.   15-844. 

N.  Y.  Super.  57-506. 

Abb.   N.  C.  14-322. 

How.   60-161. 

Week.  Dig.  14-181. 
2465. 

App.  Div.  105-577 ;  157-617. 

Misc.    13-51;   20-51 »». 

N.    Y.    Supp.    142-972. 

Week.  Dig.  10-444. 
2466. 

App.     Div.     45-582;      105-577; 

157-616. 
X.  Y.   Supp.  142-972. 
2467. 

App.  Div.  50-45  ;  105-577  ;  157- 
616. 

X.  Y.   Supp.  60-34;  82-198. 

Civ.  Proc.  10-446. 

How.  N.  S.  2-161. 
2468. 

N.  Y.  31-631:  40-383;  '*3.20C; 
51-174:  75-295:  77-58;  87- 
153;  03-572:  105-1;  117-301: 
12  4-330:  120-566;  147-«»J,-.: 
153-198;  154-447;  157-30i;; 
160— 647 

Hun.  10I7I;  84-157;  85-240; 
37-631;  40-57 ;  42-24;  67-1,50; 
74-377;   87-68. 

App.  Div.  7-530;  28-106:  a4- 
242:  45-582:  53-427:  64-.V13; 
60-58:  81-424;  83-406;  105- 
577:  112-159,  485;  128-418; 
150-95;   157-615. 

Misc.    28-1.33:    36-126;   46-288. 

N.  Y.  Supp.  6-227;  13-562;  8U- 
.381:  54-426:  65-1081;  60-34: 
72-1045 :  74-585 :  81  -50 ; 
198;   02-518;   08-286.  532; 
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533;       112-1050;       118-1002; 
133-401;    134-747 :   142-972. 
St.    Kep'r.    20-803;   2T-704;   61- 

746;  53-460. 
Civ.    Proc.    0-399;   8-356;   11-87; 

15-324;  30-197. 
Abb.  N.  C.  10-36. 
Daly,  10-318. 
Dem.  4-267. 
Connoly,  2-546. 
N.  Y.  Ann.  Cas.  4-381. 
Subd.  1. 

N.   Y.   94-31. 

App.    DlT.    20-441:    34-242:    83- 

406;  105-575. 
N.   Y.   Supp.   102-740. 
St.   Kep'r.  5-817. 
Civ.  Proc.  12-160. 
Subd.  2. 

N.     Y.     86-242;    89-328;     105-3; 

1  CO- 183 
App.   Dlv.  59-48;  140-423. 
N.  Y.  Supp.  125-353. 
2469. 

N.  Y.  40-383:  117-302:  124-380; 

153-498;   157-301;   160-183. 
Hun.     37-631;     73-494;     92-213, 

605. 
App.    Div.    34-242;    45-582;    59- 
50:    «»-6():    105-577;    128-418; 
132-296;  157-615. 
Misc.   16-510;   28-130;   36-126; 

68-451. 
N.  Y.  Supp.  6-227;  36-1050:  72- 
1045;    74-585;    85-371;     112- 
1050:    117-5;    125-29;    142- 
972 
St.   Ilep'r.   27-33. 
Civ.   Proc.   11-351;  30-198. 
Abb.  N.  C.  27-35. 
Daly,  10-318. 
Sobd.  1. 

N.  Y.  157-306. 
Misc.   28-133. 
N.   Y.   Supp.   58-1067. 
Civ.   Proc.  9-346;  17-385. 
Subd.  4. 

N.  Y.  154-147. 
App.  Div.  34-242. 
N.   Y.  Supp,  54-426. 
Snbd.  5. 

N.  Y.  154-448. 
App.  Div.  8-5.  56. 
2470. 

App.    Div.    105-G77. 
2471. 

•  App.  Div.  7-534:  59-291:  83-406; 
91-267;   105-577:  144-145. 
Misc.  72-459. 

N.    Y.    Supp.     69-253;     118-46; 
129-885. 
2472. 

N.  Y.  71-238. 
2474. 

App.  Div.  l.^»l-786. 
N.  Y.   Supp.   136-884. 
2475. 

Flow.  N.  S.  2-38. 


2476. 

N.   Y.  91-284. 

II  un,  30-475. 

St.  lieo'r.  19-530. 

Dem.  6-15. 
Subd.  1. 

Dem.  6-15. 
Subd.  2. 

Dem.  6-15. 
2478. 

N.   Y    71-238. 

Hun,*  32-445  ;  00-500 ;  82-107. 

N.  Y.  Supp.  31-«J. 

St.    Kep'r.    39-8o7. 
2479. 

Hun.  32-443. 
2480. 

Ilun,  32-429;  60-525. 

App.  Div.  9-422. 
2481. 

St.*  Kep'r.    14-376;   39-837;  48- 
573. 
Sabd.  1. 

Hun.  32-445. 
l*m.  6-18. 
Sobd.  2. 

Hun,  60-570. 
2482. 

Hun,  60-570. 
2484. 

X.   Y.  71-238. 
2485. 

Hun.  60-570  :  82-107. 
N.  Y.  Supp.  31-63  ;  l.SO-112. 
2486. 

Hun.  75-269. 
2488. 

App.   Dlv.   24-505. 
Misc.   12-257. 
N.  Y.  Supp.  49-32. 
St.    Kep'r,    15-743. 
2490. 

N.  V.  96-441;  100-210;  103-307; 

104-259;    154-773;    159-136; 

184-42. 
Hun.     43-587;     48-417;     50-473; 

79-377;  86-50. 
App.    Div.    18-306:    23-207;    52- 

226:    56-258.    279:    70-.321 ;    72- 

286:  73-11:  119-203.  495:  1«1- 

84  ;    15.^-911. 
Misc.     26-«4():     37-006;     41-410: 

fW-16('). 
N.  Y.  Supp.  29-454:  58-.S79.  597: 

60-636:  67-881:   75-272:  76-.S7, 

355.      448:      .SO-7S9:      87-5S1, 

8.S3 :   97-.'^67:    100-667:    101- 

882:    104-138:    110-572;   114- 

.^'?:   116-794. 
Civ.   Proc.   12-48:  19-149. 
Abb.   N.  C.  29-477. 
Redf.  5-398,  402.  488. 
Dem.  3-572:  5-412:  6-111. 
Connoly.    1-122.    384.    437:   2-375, 

418.  489. 
N.  Y.  Ann.  Cns.  10-129. 
Snbd.  1. 

Misc.  79-.392. 
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Hun.  TO-110. 

St.  Rep'r.  63-54S. 
Sabd.  2. 

Hun,   Bl-212;  TO-ltO. 

Misc.    15-662;    19-820. 

St.   Rep'r.   5^548. 
Snbd.  8. 

A  pp.  Div.  68-498. 

Dem.  4-324. 
Snbd.  4. 

App.   Div.  81-178. 

N.   Y.  Sunp.  4-18aL 

Misc.  B9-296. 

Civ.   Proc.  »-6a 

Dem.  8-253. 
Snbd.  6. 

Hun,  42-828. 

Misc.   28-602. 

Dem.  2-610. 
Snbd.  6. 

N.  Y.  81-641:  8B-153;  87-572; 
98-434:  100-206;  112-503; 
130-291;   157-427;    107-344. 

Hun,  24-4;  28-212;  41-464;  43- 
400;  46-500;  66-200:  72-102. 
597;   73-435:   81-427;  82-422. 


«-*-^yu;  ^-t--'::!;  m»-;^Ns,  f»22; 
89-227:  08-510;  11»-§84;  119- 
292;   129-419;    181-84;    ISO- 

37;    152-288;    153-204;    158- 

371. 
Misc.     1-392;    3-394;    6-115;    O- 

263,  621:  27-164,   505:   29-lCW: 

32-119:     34-148:    85-678;    87- 

696;  38-466:  50-485;  66-473; 

68-11  ;  70-874  ;  80-137. 
N.    Y.    Supp.    0-3.57.   934;   30-8.'Sl: 

81-26;*:    53-1S7.    957;    50-10S4. 

68-608;    04-.'W5;    05-103,    168; 

00-17G;     72-409:     77-r)r.8;     80- 

636;    106-677;    115-2,30;    124- 

SSL'  .l?'*-^^^  '  l»7-92,  1079  ; 
138-191.  389;  139-690;  140- 
576. 

St.  Rep'r.  7-824:  10-.5.30;  2«- 
449;  22-333:  29-299:  3K-2: 
46-587:  47-431:  4S-142;  49- 
151:  51-558:  54-276. 

Civ.  Proc.  0-.191:  18-177. 

Abb.  N.   C.  17-320. 

How.  N.  S.  1-420. 

Dom.  2-75,  85.  560.  597;  8-254; 
4-43:  5-241.   614. 

Connoly,  2-27, 
Snbd.  7. 

St.  Rep'r.  18-806;  8a-006. 
Snbd.  8. 

App.    D!v.   24-532. 

M!f?c.   12-258;  02-443. 

N.   Y.   Supp.  49-32;  1X6-1040. 
Snbd.  9. 

Misc.   62-443. 


N.    Y.    Supp.    40-82;    116-1040: 

183-729. 
Snbd.  11. 

N.    Y.    89-479;    91-439;    153-513. 

Hun,  33-311:  42-328. 

App.    Div.     11-347:    20-388:    32- 

604;  47-67:  03-498;  78-U:  80- 
^  522;   117.b9:   190-87. 
Misc.   4-370;   8-576;   lT-494;   »9- 

531:     34-152:     61-540;      66- 

215  ;  61-6  ;  80-26. 
N.     Y.     Supp.     29-1084;     46-787: 

68-187;    62-339;    1O1-1093. 
St.    Rep'r.    32-147;    37-575;    41- 

839;  54-237. 
Civ.  Proc.  6-542;  18-40. 
Abb.  N.   C.  18-1;  19-40;  22-342. 
Dem.    2-619;    8-516,    534;    B-60l 

N.  Y.  Ann.  Cas.  7-171. 
2490. 

App.   Div.  24-585;  80-815. 
'  Misc.  12-3$7  :  B6-.364. 

N.  Y.  Supp.  49-32. 
2497. 

Misc.  12-257. 

Week.  Dig.  26-l4S6w 
2498. 

App.  r)iv.  24-5S7. 

X.  Y.   Supp.  49-32. 
2499. 
9abd.  1. 

\.  Y.  75-425;  194-.399. 

App.   Div.   70-416. 

Misc.  29-.%31  ;  68-4^89. 

N.    Y.    Supp.    75r2Se, 

Connoly,    2-.-)2, 

N.  Y.  Ann.  Cas.  7-171. 
Snbd.  6. 

Misc.  73-504. 
Snbd.  O. 

Misc.  73-564. 
2500. 

App.  Div.  24-535  :  30-315. 

Misc.  12-357:  20-354. 

N.  Y.  Supp.  49-32. 
2501. 

Misc.  73-564. 
2502. 
Snbd.  2. 

Ilun,   4.1-311. 

Misc.  10-4S5. 

Dem.  2-.39«. 
2504. 

Misc.  73-503  ;  80-18. 

N.  Y.  Supp.  141-784.      ■ 
2500. 

Misc.  80-t8. 

N.  Y.  Supp.  141-784. 
2507. 

App.  Div.  9-423. 
25O0. 

Ilun.  .12-439. 
2510. 

N.  Y.  72-317;  78-306;  89-479: 
117-141:  137-408:  144-2ftT? 
152-508;  159-135;  200-467; 
201-496« 
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Hun,     32-177;     30-65;     41«186: 

R4— 320 
App.    Dlv.    SS-218:    81-178;    40- 

llSt  e»-403;  T8-11;  T9-51:  8«- 

395;    92-377.    463;    104-236; 

l<>0-o48:     110-474»    536;    183- 

436;   153-608. 
MIk<-.     IT-OM;     10'-325;     28-602: 

33-543;    39-470;    4t-830;    42- 

14.  171:  4«-o;i:5;  RR-17.S  ;  56- 

215  ;  88-412  ;  T2-50r.,  620 ;  74- 

r>.  7,  8.  313.  541:  73-410;  T7- 

6iKJ;    79-801;    80-19;    Hl-579; 

H't-12. 
N.   Y.  Sijpp.  1O-304;  44-729:  70- 

:j:»o:  MO-780;  H4-329;  SR-830; 

93-728;  98-372:  97-40:{:   114- 

720;  l23-r.23:  i;H-lO0O;  13:i- 

1 107  ;  133-4S78  ;  i:i8-682.  017  ; 

i:M»-il05;   141-lOS;  143-r>r)2  ; 

145-005. 
Rt.   llep'r.  23-035:   32-203. 
(Mv.   Proc.   10-;J08. 
Abb.    N.   C.  28-395;  29-477. 
I>em.  5-11.   123,  161;  8-11. 
Connoly,  2-367. 
N.   y.   Ann.  Cas.   1-306. 
Snbd.  1. 

Hun.  38-219:  <JO-240. 
App.   Dlv.  104-236. 
Civ.  Proc.   12-40. 
Abb.  N.   C.   18-244;  19-40. 
Dem.  6-402. 
Sabd.  2. 

App.  DW.  80-522;  104-236. 
ITitn,  70-376. 
Misc.  8-172;  81-8. 
Week.   Dig.  25-5. 
Svbd.  St. 

N.     Y.     24-337:    91-439;    92-70: 

117-470;      128-378;      137-601: 

152-513. 
Hun.  51-202:  81-513;  79-145. 
App.  DIr.  11-347;  73-U:  80-522: 

88-457;  90-327;  117-59;  138- 

792 
M!»c.  *«-S.<^R:    4-340:    8-570:    13- 

880 ;  17-494 :  22-221,  449. 
N.  Y.   Bupp.  83-607;  101-1093. 
St.    ttopr.    15-728;    82-147;    35- 

706:  41-569. 
Civ.  Proc.  9-58. 
Abb.  N.   r.  28-61:  31-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4. 

N.   Y.  91-489:  117-476;  128-376; 

152-513. 
Ttun,   42-,S28. 
App.    Div.    73-11;    88-457;    88- 

148;  117-50. 
BIlHo.  8-576;  17-494:  22-291.  499; 

89-612. 
N.   Y.  Supp.  88-697;  101-1093. 
Subd.  6. 

N.   Y.   128-378. 
ITim.   33-511. 
Sabd.  8* 

N.   Y".  117-476;  182-513. 


Misc.  8-576;  17-494;  81^. 

Dem.  2-114. 
Subd.  7. 

N.  Y.  :l20-^42;  150-135. 

Hun.   50-592. 

Misc.  20-537. 

St.  Rep'r.  37-438;  39-303;  61- 
561. 

Civ.  Proc.  8-159. 

How.  N.  S.  2-308. 

Dom.  4-154. 
2511. 

Hun,  80-487  ;  78-203. 

App.  Dlv.  95-680. 

Misc.  29-581:  80-5riO:  39-228. 

N.  Y.  8UOT).  13-367  ;  35-105  ;  84- 
370;   143-.'>70. 

N*.  Y.  Ann.  Cas.  7-171;  10-128. 
2512. 

N.    Y.  77-455;  127^296;   120-640. 

Hun,  68-507. 

App.  Dlv.  2-019;  24-33;  108- 
321. 

Misc.    19-325;    39-^228}    47-548; 
48-313. 
2513. 

N.  Y.  128-354;  186«>63{  173-489. 

Hun,  79-540. 

App.  Dlv.  24-88;  81a50»;  70-1«2: 
N5-274 :  1O8-320 ;  107-186 ; 
135-254:   188-607. 

Misc.  19-325;  38-7;a  i  74-27. 

N.  Y.  Supp.  70-597:  7O-1100:  83- 
226;  94-667.   876. 

Abb.   N.  C.   29-306. 

Connoly,  2-375. 
2814. 

N.   Y.  <I8-144;   129-640. 

riun,  58-507. 
2515. 

N.  Y.  83-348;  180-98;  178-442. 

Hun,  4."»-2.'J2:   50^464:  58-507. 

App.  Dlv.  39-611;  104-286; 
107- ISO;  114-245;  158-593; 
158-789. 

Misc.  ;M>-15:  35-195.  732;  55- 
577;    70-156,    168. 

N.  Y.  Supp.  20-417 ;  82-180 ;  93- 
728;  69-740;  108-980;  128- 
477;  141-951;  144-508. 

St.   Rep'r.   80-952:  85-560. 

Civ.    Prof.    12-30;   30-1. 

Dem.  2-251;  5*401. 

Weelc.  Dijc.  18-429. 

Redf.  5-137. 
Subd.  1. 

N.   Y.  85-158. 

Hun,  38-219:  41-108. 

App.   Dlv.   104-236. 

Misc.    19-80:  64-180. 

St.   Rep'r.  40-14. 

Abb.   X.  C.   18-244. 

Dem.  4-92. 
Subd.  2. 

N.  Y.  83-610. 

App.    Dlv.  104^286. 

Misc.  73-401. 

Dem.  2-251. 
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N.     Y.     73-292;     83-438;    87-10; 

ieo-87. 

App.    DIv.    89-611;    73-363;    84- 
148;   104-236. 

Misc.   2«-354. 

N.  Y.  Snpp.  57-212. 

How.   N.  S.  2-112. 

Dem.  2-268;  3-346;  6-243,  382 
Snbcl.  4. 

App.  Div.   »«-13;  104-286. 

N.  Y.  Supp.   113-611). 
231 ». 

App.  Dlv.  114-245, 

Misc.  2r»-lft.">  :  27-475. 

N.  Y.  Siipp.  30-KM];  fW-740. 
2317. 

N.  Y.  73-11,3.   202. 

Misc.  33-7;?2  :  55-.177. 

N.  Y.  Supp.  1<HM)29. 
231 K. 

!Iiin,  31-2(W<;  70-100. 

App.   IHv.   30-82;  3O-02. 

Misc.    13-307;  30-227:   4O-2.30. 

N.     v.     Supp.     35-lO.">;     <W-727 ; 
13H-6K2 

I»om.  2-318:  6-137.  446. 
2510. 

App.   Dlv.   168-848. 
2524. 

App.    Dlv.   42-258:   86-156. 

N.  Y.  Supp.  50-255. 

I'onnoly,  2-643. 
2525. 

Hun.  70-100. 

App.  Div.  lOH-176. 

MiKC.    12-24.3;    13-367;    30-227; 
40-328. 

N.  Y.   Supp.  34-44;  06-52. 

How.  67-217. 

Dorn.  2-306;  8-577. 

('onnoly,  2-643, 
2526. 

Dem.  2-316. 
Sab«1.  1. 

Misc.   12-244. 

St.    Kep'r.   54-303. 
2520. 

Hud,  70-109. 

App.  Div.  lOS-176. 

Misc.    12-24.S:   13-367;  30-227; 
40-328. 

N.  Y.  Supp.  34-44  :  06-52. 

How.  67-217. 

D««m.  2-300  ;  3-.>77. 
2630. 

X.   Y.   Supp.  143-r)70. 

Dem.  3-13. 
2531. 

Misc.   12-244:   13-.{67;  30-228. 

N.»  Y.  Supp.  .•{.■»-ior). 

2.n33. 

Hun,  6!>-4S7  :  76-203. 

App.  Div.  or»-6.;o. 
.Misc.  20-.'i;n  :  :«o-.-;.-it» :  30-22s. 
X.  Y.  Supp.  i.i-;?<;7  ;  3r»-n>.-. ;  «4- 
.''.70 :  1  i:i-.'70. 

X.    Y.    Aim.    ("as.    7-171;    10-12S. 

11 


2534. 

Hun,  66-201  ;  69-366. 
Misc.  65-442  ;  71-105. 
Civ.    Proc.    8-206;    16-270. 
Redf.  6-391. 
Dem.  3-219. 
2636. 

N.   Y.   168-427;  177-390. 
Hun,  47-848. 

App.    Div.    1-40;    18-114;    4^-4; 
44-406;    45-578;    64-283:    68- 
210:    61-337;   65-220,    378;    69- 
286;     111-511.    .'»47;    113-206, 
222;    124-601;    136-517;    188- 
858. 
MiRC. '25-283:  31-76;  34-210:  43- 
476;  53-178:  54-260;  72-3.33, 
335. 
N.  Y.   Supp.  36-480;  68-020:  61- 
175,    007:    66-664;    70-353;    T2- 
728:     73-57;     74-755;     89-450; 
97-1008;      99-174;       121-184; 
123-289;  131-193. 
St.  Rep'r.  14-321;  70-177. 
Civ.   Proc.    14-52;  16-270. 
Dem.  3-377. 
Connoly,  1-442. 
Al)b.   N.   C.  31-110. 
N.  Y.  Law  Jour.  5-667. 
2638. 

N.   Y.   111-624;  149-238. 
Hun.  60-525  ;  63-530. 
App.  Div.  70-r»44;  153-605. 
■     Misc.  72-59S  ;  80-18. 

N.  Y.  Supp.  97-938;  138-917. 
Dem.  6-269. 
2642. 

N.  Y.  80-1;  92-181;  96-517:  108- 

156,  470;  104-74,  648;  111-239. 

523;  126-732;  146-121;  184- 

57;  102-238. 

Hun,    32-251,    429;    71-503:    74- 

631;     76-269;     78-49;     79-130; 

84-524;  88-377;  89-144. 

App.  Dlv.  1-622;  4-2;  10-374;  17- 

268.    273;    19-489;   42-381;    44- 

406;    47-316:    62-302:    58-198: 

65-229:     60-286:     71-522:     73- 

559;    75-342;   97-118;    IOI-.V16; 

112-373;     110-874;    136-704; 

143-823;    151-925. 

Misc.     12-255;     36-480:     46-563: 

50-110:  64-176:  68-283;  71- 

635;   72-333:   80-26. 

N.     Y.     Supp.    69-152:     61-17:.. 

997:      66-83:      72-728:      74- 

755;      76-859;     77-178;      78- 

186:      89-054:     98-4.38.     921: 

ion-031 :   119-667;   126-I6O: 

127-066. 

Oem.   3-220.  258. 

St.  Uepr.  70-178. 

^Veelv.   Dig.  24-3. 
2543. 

.VDP.  Div.  24-5.35. 

Misc.  7:i-r>0  4. 

X.  Y.   Supp.  49-32. 
06 
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Misc.  27.1«8;  73-664. 
22S40 

N.  Y.  70-'6ii7;  lia-62. 
Hun,  Tl-:«) ;  7H-301. 
Dem.  3-324. 
2547. 

N.  Y.  77-369;  06-329. 

Hun.    64-104;    76-472;    76-1,    2; 

78-488. 
App.  Dlv.  16-139;  10-267:  47-49. 

125;     80-75;     80-414;     104- 

317,  321,  326;   1 00-780 ;   118- 

114;   12N-201;  120-9;   136-780, 

794;   130-245. 
Miso.  7-222;  13-468.  473;  14-490: 

17-191:     26-460;     33-146,     329; 

38-471:      46-539;  4K-4(J:     Rl- 

543:  66-164;  61-559;  63-171; 

67-10. 
N.   Y.  Siipp.  62-294:  68-363;  77- 
'  1036;  80-410;  06-435,  729;  101- 

971:     100-474;     113-210,     619; 

118-429:    121-452;    123-1015; 

120-165. 
f<t.   Bep'r.  68-798. 
IJeni.  6-106.  237. 
Connoly,  2-259,  679. 
2648. 

N.   Y.   60-536;   172-547. 

Hud,  37-111. 

App.    Dlv.    18-803;    40-78 ;    70- 

416;  88-143;  135-125. 
N.     Y.     Supp.     57-548;     75-236; 

116-915. 
St.    Kep'r.    16-240. 
riv.   Proc.   14-1 9C. 
Dem.  3-320. 
2640. 

App.    Dlv.  1-29:  32-326:  40-116: 

63-49:    67-72;    68-162;    88- 

142;  106-587;  110-68;  111-282. 
Misc.    16-518:   28-309;    44-339; 

56-226:  58-488 


N.   Y.  Supp.  36-529:  50-981;  71- 
376  ;    84-, -v«  -  ^-  -  .    «- 

469. 


•329;'    06-1017;'  07- 


St.  Rep'r.  2-655;  3-224. 
2551. 

N.   Y.  104-399. 
Han,  33-211. 
App.  Dlv.  70-4ie. 
Allac.  20-r>31  :  58-489. 
N.  Y.  Supp.  75-236. 
Connoly,  2-52. 
N.  Y.  Ann.  Caa.  7-171. 
2558. 

N.  Y.  104-399. 

Hun,  33-211. 

App.  Dlv.  55-148:  70-416:  126- 

775:   132-497. 
Misc.  7-r»02  :  38-r,r> ;  .■58-489. 

N.  Y,  Supp.  30-S28  :  16-4  ::9  :  75- 
2,36:  76-9tU :  111-iHJ:  iio- 
960. 

Dem.  6-358. 

Week.  r>!g.  lO-l.'O. 

N.  Y.  .Ann.  Cah.  4-2<;». 


2554. 

N.    Y.   76-425;  01-235;   103-181; 

154-115. 
Hnn,  73-191. 
App.    DiT.    10-382;    70-268;    88- 

l^:j;     108-13;    111-282;    126- 

Mlsc*  28-310;   44-339. 

N.   Y.  Supp.  46-439;  50-981;  70- 

687;    84-329;    80-927;     05- 

467;  07-459;   111-110. 
St.  Rep'r.  16-242;  10-321:  26-238. 
Civ.   Proc.   13-28;  14-200. 
Abb.  N.  C.  20-300. 
Dem.   5-449;  6-358. 
Redf.   4-318;  5-131. 
N.  Y.  Ann.  Cas.  4-265. 
Snbd.  3. 

Hun.  34-309. 
App.  Dlv.  27-124. 
Snbd.  4. 

Hun.  34-300. 
App.  Dlv.  18-308. 
Misc.  12-326. 
2555.     . 

N.  Y.  154-423. 

App.    Dlv.    10-129:    63-82;    64- 

583;  68-146;  118-332. 
Misc.  68-8  ;  72-587. 
N.  Y.  Supp.  74-148;  131-982. 
Civ.  Proc.  15-371. 
Redf.  5-4l«. 
Connoly.  1-192. 
2557. 

Hun,   74-268;   83-229. 

App.    Dlv.   21-267;   48-^.99:   0."5- 

61:    105-3r.7;    135-123;    138- 

84. 
Misc.     17-.544;     33-672;     41-92: 

52-27S. 
N.  Y.  Supp.  47-689  ;  01  -24-1  ;  62- 

426  :  «8-9::7  :  87-793  :  04-176  ; 

118-.>-:j;   110-892;  122-600. 
2558. 

X.   Y.  63-460. 
App.   Dlv.   76-128. 
Civ.   Proc.   15-890. 
2560. 

N.   Y.   70-316. 

Hun,  05-106. 

App.      Dlv.      88-2.''>0:      101-2-I7: 

135-2.* 2  :     138-62.')  ;     146-429, 

r»93:   100-8S, 
N.    Y.    Supp.    01-746:    120-,569; 

122-849;    131-l.V).    311. 
2561. 

App.   Dlv.   140-429. 
N.   Y.   Supp.   131 -15.^. 
2562. 

Misc.   33-62.'. 
N.   Y.   SiiDp.   «.8-9:?9. 
L>oin.  2-1  ;U. 
2503. 

N.  Y.   nO-OOr.  ;  124-1;  126-3r»4. 

Hun.  l.>-ir.4. 

ApM.     hiv.     13-9n  :    51-418;    07- 

7.;;  K4-.-nt:    140-.-.3.'}. 
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Connoly,  1-192. 

N.  Y.  iOai-312. 

Hun,  fM>-22^;  02-.:i22. 

A  pp.   DIv.  HH-2o9;  02-378. 

MiKC.    »-487:    12-473;    24-419; 

»4-290;   4l-44>8;   45-535;  4«- 

33;  K«-232:  ifO-'Ill. 
X.  Y.  Supp.  «(>-3.S3;  34-258:  «4- 

1054,      1102:      02-974:      06-98. 

.sn5;    1 07-591;    lOK-281;    113- 

'2Si:    l30-5;i5. 
Dem.  2-459. 
t'onnoly.  2-532. 
N.  Y.  Ann.  Cas.  0-477. 
Subd.  S. 

App.  DIv.  145-854. 
Ml.«?c.   21-778. 
N.  Y.  Supp.  130-^83. 
25tt7. 

App.  Div.  49-53;  50*101;  80-522; 

Misc.  10-85:  «0-57. 

N.    Y.    Supp.    121-109. 

St.   Rep'r.   16-441.  * 

JDem.  8-541;  4«496:  5-498;  6-848. 
Subd.  1. 

Civ.   Proc.  8-168. 

Dem.  3-616. 
Snbd.  2. 

N.   Y.  78-282;  86-561. 

Civ.    Proc.   9-452;   18-865. 
2568. 

App.  Div.  60-104;  146-429;  156- 

752 
Miac.  8-142. 

X.  Y.   Supp.   131-155;  141-742. 
2569. 
N.   Y.   80-139;  87-572:  142-488. 
Hun,  46-05;  53-512;  79-396;  88- 

801. 
App.  Div.  10-129:  15-545;  105- 

145:    112-315;    117-,301;    IIK- 

483;   120-505:   143-S41  ;   155- 

468,  473;   160-87. 
MiHff.  .S7-1S4,  585;  38-27;  40-512: 

41-379:    42-43;    45-534;    48- 
^315;    60-22;    74-309;    S2-1.T-. 
N.  V.  Supp.  44-551  :  03-973;  06- 

225;    105-303:    107-501;    128- 

626;  133-1105;  143-775;  145- 

267. 
St.    Rep'r.    47-431. 
Civ.    Proc.    8-159,    308;     0-247. 

399. 
Ahh.   X.  r.  23-104. 
How.  N.   S.   1-94;  2-308;  .'1-360. 
Dem.    2-14.    262,    415.    431,    430. 

648;     3-26.     2.S3.     547;     4-154, 

344,   396;    5-267.   354:   6-4.3. 
Redf.    5-116. 
Conuoi.v.    1-5.54:   2-204. 
Weelc.   Dig.    18-42;   2.'l-122. 
X.  Y.  Ann.  Cur.  9-482.  n. 
Snbd.  1. 

Miftc.  66-231. 

N.  Y.  Snpp^  84-034:  140-286. 


St.  Rep'r.  32-637. 
Civ.  Proc.  9-400,  «Ml 
Dem.  4-471. 
Subd.  a. 

N.   Y.  84-389;  88-384;     100-222. 

Hun,  46-64;  70-231. 

App.  Div.  3-524;  116-230;  118- 

483;  155-470. 
Misc.     17-523;     37-584;     48-58, 

70:  88-675. 

gr.   T.    Supo.   7»-1058:    140-286. 
t.  Rep*r.  4-334:  OX-^. 

Abb.    N.    C.    26-290:  *^*-459. 

Dem.  2-585;  3*508. 
Subd.  3. 

N.  Y.   145-379. 

N.   Y.   Supp,   140-286. 

App.   Div.    11-195;   155-469. 

Misc.  83-678. 

St.  Rep'r.  32-637. 
Snbd.  4. 

N.   Y.   41-272. 

AJjp.Dlv.  116-040;  155-469. 

Ml.sc.  56-231;  70-74:  88-07-8. 

X.    Y.    Supp.    140-286. 

Hun,   40-296. 

St.  Rep'r.  32-687. 
Subd.  6. 

N.   Y.  148-882. 

App. 'Div.  115-2.30;  155-469. 

Misc.  17-510:  48-58:  83-678. 

X.    Y.    Sapp.    140*286. 

St.    Rep'r.   46-181. 

Civ.  Proc    9-450. 

Dem.   4-494. 
Subd.  7. 

App.   Div.  89-284. 

X.  Y.  Supp.  80-231 :  140-286. 
2570. 

X.  Y.  142-488. 

Hun,    70-376. 

App.  Div.  10-129;  18-546:  115- 
230;  117-301;  118-483;  155- 
409. 

Misc.   4M-41. 

X.  Y.  Supo.  44-5ol;  137-1040. 

Doni.  2-429. 
2571. 

N.   Y.  145-379. 
Ilun,   40-296;  8H-301. 
App.    Div.    10-120;    15-546;    MO- 
2^4:    105-146;    ll»-230:    117- 
301;    155-469,   473. 
Misc.    41-354;    74-309. 
X.  Y.  Supp.  44-551;  146-286. 
St.    Rep'r.    4.%-181. 
IIow.   X.  S.   1-94. 
Abb.   N.  C.  28-46D. 
Dem.   2-442;   3-233.   547;    8*356. 
2572. 

Hun,  79-37«. 

App.  Div.  9-295;  2^^218;  24-192; 

157-2.56. 
MIse.   15-.554:    19-325:  48-41. 
.\.     V.     Supp.     44-T'J7:     l."i— I****- 
40-104;    9^1-225. 
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A  pp.    l>lv.    157-1J5C. 

\.   Y.  Supp.  lKJ-22. 

How.  N.  S.  a-223. 
2574. 

Hun,  7»-376. 

Misc.  41-92. 
Snbd.  2. 

Misc.  42-44. 

N.  Y.  Hupp.  «5-«9T, 
257e. 

App.  Div.  92-346;  180-167. 

Misc.   :J1-1'8. 

N.  Y.  Supp.  114-588. 
2B77. 

N.  Y.  72-565. 

App.  Div.  57-233:  117^.369. 

MIciC.  31-119. 

N.  Y.   Supp.  loa-lT7. 

I>em.  ^-25i;  468. 
2579. 

Misc.  25-137;  89^520. 

N.  Y.  Hupp.  64-926;  80-379. 

Dcm.  2-201.  251. 
25HO. 

Ml«c.  26-137;  39-520. 

N.  Y.  Supp.  54-926;  HO-37fl. 


N.  y.  129-954:  184-481. 

App.    Div.    10-8S8;    86-54;    120- 

W8 
Misc. '40-520. 

N.  y.  Hupp.  83-521;  102-890. 
25H8. 

N.     Y.     72-566:    7Q>-425:    124-1; 

175-160. 
Hun,  30-579;  83-431. 
App.    D!v.   24-31:   32-604;   48-90, 

M;  55-456;  07-73. 
Misc.     32-425:     34-385:     35-057: 

aO-7;  48-223;  53-56, 
N.   Y.   Supp.  39-828:  53-186;  08- 
.  1061;  73-600:  WI-665;  102-899. 
Civ.  Proc.  15-371;  19-246. 
2584. 

N.  Y.  124-1. 

Hun,  48-380. 

App.   l>lv.  48-95.  101;  07-70. 

Misc.     32-425;    34-685;     86-557; 

00-7. 
N.  Y.  Supp.  69-429:  00-544:  73- 

600. 
Civ.  Proc.  10-24a 
2586. 

N     Y    124-1. 
App.  Div.  43-95.   101. 
Misc.    34-5S5. 

N.  Y.  Hupp.  59-420;  70..391. 
Civ.    Proc.    15-371;    19-246. 
Dpni.    3-251. 
2587. 

N.  Y.  130-384. 
Ilun,   O5-.30. 
2588. 
K.    Y.    47-.^51:    89-401:    94-549: 

119-62:  102-312. 
Hun.  50-523:  77-231 :  92-.321,  000. 
App.   Div.   22-266  :   92-378.   3H1  : 

105-145  :    lKft-804  ;  -121-825  ; 

123-214;    159-41;    100-88. 


Misc.     24-419;    20-723;     33-271. 

729;  34-31;  80-5W:  37-6ei.  457, 

539  :  38-223  ;  41-105  ;  4:1-2.3^  ; 

47-548;    48-33:    50-4(K).    641  I 

57-267;    OO-270;    09-279;    81- 

83 
N.  y!  Supp.  30-882;  08-638.  1110: 

09-507:    73-1062;   T6-t053:   70- 

401;  87-16:   88-557;  9.^-973; 

14IO-74 :      1 IW-1 1 1.'. :      1 08-2H1 : 

120-569;    120-1001:    141-927; 

1 42-452 :     143-775 ;     1 45-26T ; 

146-405. 
Babd.  5. 
Misc.  6-176;  33-729;  84-82:  30- 

515 
N.  Y.*  Supp.  0O-384. 
6ubd.  O. 

Misc.  5-176. 
2589. 

N.  Y.  112-325. 

Hun.  42-470;  79-539. 

App.    Div.    15-547:    47-23:    9»- 

378:    110-649;    118-298:    128- 

214;  l.W-789. 
Miac.    29-724:    37-457;    67-26T; 

70-156;    74-280,    492. 
N.     Y.     Hupp.     44-551:     OSJ-187, 

810;     87-l'6;     128-477;     144- 

508. 
2590. 

N.   Y.    192*312. 

HuQ.  50-$23:  02*8$. 
App.      Div.      15-547:      100-483: 

105-145;    117-409;    118-298; 

128-214;    142-42. 
Misc.  20-724  :  50-281. 
N.   Y.  Supp.  30-882:  44-551  j  91- 

706;    108-281;   120-693. 
2591. 

N.  Y.  128-70. 

Hun,  85-193. 

App.    Div.    45-99;    92-347;    11«- 

708:  120-12;  120-775. 
Misc.  18-283  ;  50-482  ;  74-5.  9. 
N.  Y.  Supp.  32-579;  01-845:  08- 

155. 
2594. 

Hun,   00-526. 

App.  Div.  142-42. 

Misc.  37-539;  77-.309:  78-322. 

N.    Y.    Supp.    75-1053;    12O-093; 

1.17-083:    139-4G3. 
2590. 
N.   Y.   150-58;  154-459. 
Huu.   .%«|-225:   00-526. 
App.  Div.  9-.344;  04-505;  95-00; 

111-464;    120-11,    14. 
Misc.      .13-207:     35-730:      41-91- 

43-585  ;  48-314  :   70-158  ;   72- 

5S7. 
N.   Y.   Supp.  83-890:  87-7*3:  89- 

552;    90-772;    131-982;    180- 

953. 
St.   Ilop'r.  30-689. 
ShImI.  1. 

N.   Y.    124-532. 
Hun,  32-,319. 
Misc.   10-211. 
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N.  T.  Supp.  40-S74. 
St.   Kep'r.   3»-504. 
Civ.  Pror.  7-2S9. 
Dem.  3-57;  6-387. 
Siibd.  2. 

(Mv.  Proc.  16-346. 
2507. 
N.    Y.  154-449. 

App.      DIv.      5a-181;      120-760; 
122-350;     12:1-482;     146-593: 
155-010. 
Misc.  26-2G0:  35-731;  41-77. 
N.  Y.  Supp.  1OO-1073;  108-526: 

131-311. 
Dem.  ifi-264. 
_\V<'ok.   Dig.   25-324. 
250M 

App.   Div.    120-761. 
2500. 

App.    Div.   120-761. 
Abb.    N.   V.   15-JS8. 
Dem.  3-2St>. 
2000 
App.    Div.   100-548;    120-11. 
Misc.  41-203. 

N.  Y.  Supp.  K3-927;  104-832. 
2002. 

Hun,  70-377. 
2fl03. 
N.     Y.     54-643;    92-539;    98-35; 

153-323;  154-429. 
App.  DIv.  00-12;  100-243;  118- 
490;  130-644;  135-251;  138- 
166. 
Misc.  24-418:  37-589.  715;  41* 
4(50:  4;i-2.^4;  44-70;  4^-85: 
40-287:  4«-490;  57-268;  «I0- 
029  :  72-288. 

^'■.,J^'-.^"PP.  17-3.15;  84-1102; 
HN-oni :  OO-l 106 ;  103-518 ; 
1 07-  111.-,:  11  :{-j»:>.7 ;  1 1 5-472 ; 
12O-r.»;0;   131-111;  133-718. 

St.   Rep'r.  33-583;  41-339. 

A  1)1).    N.    ('.   27-329. 

(Mv.  Proc.  10-278. 

How.   N.   S.   2-199. 

Dem.    2-206;    3-109;    5-456. 

Coiinoly.  1-lCC;  2-387. 
^nlul.  2. 

Misc.    12-473. 

St.   Rep'r.  4-r>34:  lS-983:  07-411. 

TIfiw.   N.   S.  3-39. 

n.-m.  4-170.  298,  489;  5-282.  523: 
0-49, 
.Siibtl.  3. 

St.   Hep'r.  67-411. 

f'lv.    Proc.    R-78. 

M<iw.   N.   S.  3-59. 

D(MU.   4-170,   298;   5-130.   282;   O- 
49. 
Siibd.  4. 

Misc.  29-37. 

^r.    Rep'p.  67-411. 
200I. 

Ann.   Div.    118-400. 

Miv;c.  8-143:  .*?7-r.80:  43-2.30. 

N.  y.   Supp.  103-518. 

11 


2605. 

Civ.   IToc.  7-139. 
Dem.    3-63,    548. 
Redf.    5-353. 
Connoly,   1-491. 
2606. 

App.     Dly.     15-647:     118-298: 
149-538. 

Misc.   12-473. 

N.  Y.  Snpp.  44-651;  133-1012. 

St.   RepT.   4-533L 

Dem.  3-164. 
2607. 

App.  Div.  151-707. 

N.  Y.   Snpp.  137-97. 
2609. 

N.   Y.   95-145. 

App.  Div.  56-280;  116-593;  131- 
2J25. 

Misc.'  i;j-306;  60-030;   65-408. 

N.    Y.    Supp.    121-903. 
Civ.  Proc.  1-459. 
How.  67-58,  337. 
Connoly,   1-488. 
261 0. 

N.    X.  136-60. 

App.  Div.  43-390 ;  56-278 :  105- 
225;    110-649;    117-409. 

Ml.sc.   13-366;  68-451. 

N.     Y.     Supp.     51-597;     93-lOOf: 
101-882;  169-474. 

Dem.  2-108. 
Snbd.  1. 

A  Dp.   Div.  29-277. 

Civ.  Proc.  6-328. 

Dem.  3-199. 
Snbd.  3. 

App.  Div.  116-585. 
2611. 

N.  Y.  67-409;  77-369.  596:  HS- 
492. 

Hun.    41-89;   47-7;   61-104;    7<U 

517. 
App.  *  Div.   6-215;  48-508;   10»- 

767;  116-585;  128-201;  129-i». 
Misc.    10-498;  11-221;    13-467 

46-539:    52-205:    55-105:    «o- 

276;    65-405:    74-25,    29.    34 

75-33;   8;W2S3.    2X9. 
N.      Y.      Supp.      62-919:      fMI-72S» 

101-S82;    113-210.    619;     12f>- 

190;    1.10-397;    134-858;    14.%- 

291. 

St.  Rep'r,  14-117. 

Civ.   Proc.  6-128. 

How.  67-57. 

Dem.   2-117.   448. 

(^onnolv,    1-464. 
2012. 

N.  Y.  77-309;  9.%-329. 
.  Hun.  «4-l()4:  75-472;  76-1.  517: 
78-483, 

App.  Div.  6-31^;  16-130;  1ft- 
207:  47-49.  125;  80-75;  8I»- 
414:  101-317.  821.  326:  lOfl- 
780;    116<86:   118-114;         " 
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201;      iaO-9;      lS6-7«9.      704; 
130-245. 

Misc.  7-222;  13-468,  473:  14-490; 

17-191;    25-460;    33-146,    ,329; 

88-471:     40-539:     48-46;     Rl- 

543;   56-164:   60-2TG:   61-559; 

«;i-171;  67-10;  74-;U. 
N.  y.  Supp.  62-294:  68-363:  77- 

1036;  80-410;  96-435.729;  101- 

882,     971:     106-474;    118-210, 

619;    118-429;    121-452;    123- 

1015;   129-165. 
St.  Kep'r.  58-798. 
Dem.  6-1  OtJ,  237. 
i'onnoly  2-259,  579. 
2613. 

Hud,  76-522. 

App.  DIv.  63-106;  70-523  ;  104- 

325;    181-876;   168-«45. 
Misc.   13-467:  26-459;  80-2:  86- 

473;     61-208;     63-171;      76- 

434;  76-403. 
N.    Y.    Supp.    73-808;    75-373; 

186-515. 
Dem.  6-31. 
Redf.  6-372. 
Connoly,  2-213. 
N.   Y.   Ann.  Cas.   10-439. 
2614. 

N.    Y.    68-148;    70-387;    77-369, 

533;    141-166;    16<^.336;    182- 

468. 
App.    DIv.   71-219;   06-184;   lOO- 

266.    273;    105-226.   261;    109- 

780;    112-496;    123-168;    127- 

82:    128-875;    132-179;    163- 

60<^. 
Ml8c.     13-467;     27-421;     39-63: 

42-236;    43-463.    567;    46-539; 

47-538;    60-373;    59-308:    61- 

558;   7.1-156.   323;  83-291. 
X.   Y.  Supp.   75-542:  88-734;  93- 

1004:   96-729;   98-4S3;   WM52: 

108-133:      111-199;      113-97; 

138-913;   139-485;   142-157. 
St.   Repr.  6-329. 
Civ.  Proc.  6-12H. 
I>em.   3-136;   6-244. 
Connoly.  2-441. 
2«I15. 

N.    Y.   72-317;    113-569;   126-73: 

136-20;      182-465;      186-162; 

190-461. 
Hun.   63-37;    76-129;   88-376. 
App.    Div.   32-185;   36-280:    IWI- 

268,     273;     106-224;     112-660; 

118-791;      116-587;      117-60; 

124-694;    136-832;    144-853; 

162-852;    163-606. 
Mi«c.  9-200:  22-215:  23-452:  24- 

260;    26-254;    27-477:    30-281: 

31-418;  37-114;    40-209:    60- 

373;    62-261:    55-171;    5»-i:n. 

813  ;  eO-56,  290.  .'SOO  ;  67-349  ; 

72-829,    567,    598,    611  ;    79- 

187.  391. 
N.  Y 

677. 
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112-206.     265;     113-625.     1108: 
-121-779  ;     129-495  ;     181-27  ; 
187-1002 ;       138-917 ;       131>- 
1105;  141-705;  144-750. 

Abb.  N.  C.  16-188. 

Dem.  3-339. 

Connoly,  2-464. 
2621. 

App.   DIv.  163-607. 

Misc.   32-300. 
2623. 

App.   DIv.  68-185. 

Misc.   41-7;  48-46. 
2624. 

N.  Y.   126-354. 

Hun,  79-876. 

App.   DIv.   111-461. 

Misc.  72-288. 

N.  Y.  Supp.  97-697  ;  131-111. 

Ctv.  Proc.  7-257. 
2626. 

N.  Y.  20«;-S09. 

Hun,  36-122:  79-378. 

App.   Div.   80-522. 

Misc.  17-473:  84-12. 

N.  Y.   Supp.   76-457. 
2626. 

N.    Y.    188-15. 

App.  DIv.  f^.144 :  18-61  ;  40- 
405;  119-602;  124-608;  162- 
325. 

Misc.  22-65;  RO-399. 

N.  Y.  Supp.  109-61. 
2627. 

Hun,   87-96. 

App.  Div.  84-280;  100-243;  lO.s- 
65;  154-641. 

Misc.  44-70. 

N.  Y.  Supp.  95-904. 

Civ.  Proc.  14-286. 
2628. 

App.  DIv.  27-508:  50-101:  80- 
;.22;  94K..'^2S. 

Misc.  17-470;  29-39:  .1T-5S4, 
710. 

Dem.  3-164. 
2629. 

N.    Y.    73-292 


513;  18.3-60. 


126-400;    162- 


Hun,  60-399. 

App.    DIv.   17-519:   78-07:  96-12 

98-414:    100-24:J:    I24-;;:J2. 
Misc.  44-70;  73-146. 
N.     Y.     Supp.     89-73S:     90-280; 

108-626. 
Civ.   Proc.   15-390,  406. 
Dem.  2-402. 
Connoly.   1-118. 
N.   V.  Ann.  Cas.  4-50. 


2630. 

N.  Y. 

Tlun. 
A  pp. 
Misc 
Civ. 


111-:?."')0:  112-230.  663. 
,30-58;    76-214. 
Div.   56-458. 
84-14. 
Proc.  4-13;  6.56. 


Dom.  2-408 
Siib«1.  2. 

St.   Rep'r.  5-361. 
Dem.  4-252;  5-298. 
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2631. 

N.  Y.  183-60. 
A  pp.  Dlv.   100-244. 
Misc.   44-70;   78-146. 
X.  Y.  Supp.  ««-738. 
2032. 
A  pp.  Dlv.  »«-12:  104-28C. 
riv.  Proc.  16-406. 

2«3:{. 

N.  Y.  128-70. 
App.  Div.  73-52fi:  96-12. 
I'lv.  Proc.   19-435. 
2634. 

X.   Y.   169-470. 

II un,  7o-3r»8,  ;mo. 

App.  Div.  39-513;  96-12. 

N.  Y.   Supp.   67-444. 
2635. 

N.  Y.   J40-47;   169-470. 

Hun,  70-358. 

App.    Dlv.   39-513;   96-12;    124«- 
332. 

N.   Y.  Supp.  108-926. 
2636. 

N.  Y.   125-400:   169-467. 
Hun.   70-300;   75-152. 
N.  Y.  Supp.  13«-;i89. 
2638. 

N.   Y.  72-286;  123-402;  138-308. 

Hun,   71-66:   86-196. 

App.     Dlv.     9-296;     10-510;     22- 

218:   84-280:   90-328:    132-643: 

135-9;     188-166.     792;     149- 

633;  154-640. 
Misc.  ^  15-556 ;     19-396:     35-665 : 

40-619:    53-500;    58-111;    iUU 

265;  67-30. 
N.    Y.    Supp.    48-422:     105-469; 

110-755:      112-192;       117-461: 

119-769;    138-1012:    189-784. 
St.   Rep'r.    14-412. 
Dein.   8-227.   563. 
Oonnoly,  1-506. 
2689. 

App.  Dlv.  49-54. 

N.  Y.  Supp.  03-688;  121-109. 


St.   Rop'r.   1. "5-441 
Dei 
2640 


Kop'r.  i: 
.  8-227, 


530, '612;  6-342. 


App.  Dlv.  138-792. 

Dom.  3-22. 
2<(41. 

N.    Y.    200-460. 

App.   Dlv.  188-792. 
2643. 

N.    Y.    201*498. 

Hun.   74-21. 

App.   Dlv.  74-667. 

Misc.  20-538;   76-459. 

N.    Y.    Supp.    77-748;    135^78; 
139-085. 

R(»(lf.    5-64. 
2644. 

Hun.  70-407:   71-197. 

App.    Div.   40-168:    146-60. 

Misc.   47-30;   50-417;   67-2;   TK- 
419. 

N.   Y.'  Supp.   95-206;   135-G78. 

Bt   Rep'r.  79-481. 


How,    N.    S.    2-307. 
W<>(ik.   Dig.   19-482. 
2647. 

Misc.  66-417. 
2649. 

App.  Dlv.  52-234. 
2060. 

*  N.  Y.   171-1. 
Ami. '  Dlv.    18-497;    66-4.59:   67- 

71;  156-752. 
Misc.    2t»-272:    30-163;    81-118: 

58-630. 
N.  Y.  Supp.  61-243;  141-742. 
St.   Rep'r.   70-431. 
Week.   Dig.  25-314. 
2651. 

See  citations  ujider  S  2650. 
2652. 

App.  Dlv.  67-71. 
2654. 

Dem.   3-11.  387. 

Connoly.  1-156. 
2666. 

Hun,   89-530. 

N.  Y.   Supp.  34-1088. 
2657. 

Hun,    64-69. 

App.    Div.   156-7^2. 

-Misc.  26-138. 

I>om.   2-4. 
9658. 

App.   Dlv.  6O-104.  190;  166-752. 

Misc.   ^-138. 

N.     Y.     Supp.     54-926;     118-737: 
141-742. 

St.   Rep- p.  TO-431. 

Redf.    6-501. 

Connoly.  2-2. 
2000. 

N.   Y.   104-206:   169-1S5. 

App.  Dlv.  76-128. 

Ml«c.    70-584. 

N.  Y.  Supp.  129-290. 

St.   Rep'r.   17-822. 

Dera.    2-41.   441. 
Snbd.  3. 

N.  Y.  27-182. 
2061. 

App.   Dlv.  76-128. 
2668. 

N.   Y.   104-250. 

Dem.   2-439. 
2664. 

N.    Y.    201-496. 

App.   Dlv.   T2-846. 

Misc.   7-.379:  9-241;  96*284:  36- 
739;  48-41. 

N.    Y.   Supp.  65-4S3. 
2665. 

N.   Y.    145-540. 

Hun.  83-42. 
2<m7. 

N.   Y.   184-44;  108-462. 

Hun.    26-321:   83-42. 

App.  Div.  9-493;   H 1-282;  >18- 
620. 

Misc.  33-75:  37*329;  4th^:  44- 
338;   4y0  Ifltt. 
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8iip».    67*281;    98*927; 
d ;       »8»29Q :       100^45 ; 


N.    T. 
9T-45-, 

140-682. 
How.  N.  S.  a-158,  S88L 
2668. 
N.  y.  110-642. 
Hun,  52-23. 
App.  DiT.  »-48a 
Dem.  8-170. 
5-101. 


DiT.  9«4»8;  148-487. 

39-479. 

8app.  188-904. 


Redf 
8668. 

App. 

Misc. 

N.  Y. 
86TO. 

N.  Y.  56-615;  178-164;  188-143. 

Hun,  88-42. 

App.  DlT.  58-670;  56-488;  86- 
tm*,  118-210;  125-425;  126- 
440.  021.  ^ 

Misc.  36-808,  516;  SB-l&T,  208; 
88-221;  41-608;  48-280:  48- 
400;  52-42G:  58-221;  64-661; 
66-129;  67-858. 

N.  Y.  Supp.  65-1022;  67-108;  78- 
750,  1061-  77-271.  829:  78-382; 
85-303;  ^8-176:  i08-215:  108- 
187.  845;  110-708;  184-173. 
859. 

SAb«.    1. 

App.  DiT.  118-515;  186H140. 

Bflsc.  48-387. 

N.  Y.  Supp.  84-220 :  86-768. 
8«1^d.  a. 

App.  Dlv.  118-515;  186-440. 

Misc.  48-887. 

N.  Y.  Supp.  86-788. 
8«b€l.  8. 

App.  Div.  61-618;  108-80;  118- 
516;  126-449. 

Misc.  37-454;  42-887;  08-245; 
61-11. 

N.  Y.  SnjDD.  Sawroo*  78-088;  86- 
807  ;    02-175  ;    96-768 ;    104- 
475;  120-714b 
Svl^d.  4. 

App.   DlT.  118-615;  186-440, 
Misc.    19-86;    36-399;    48-887; 

53-246. 
N.    Y.    Supp.    84-220;    96-768; 
104-476. 
2671. 
N.  Y.  104-108:  117-878. 
Hun,  66-121;   70-369. 
App.    DlT.    5.'t-571;   56-437;   86- 

668;  186-448. 
Mite    41-308;   43-245;    63-221. 
N.   Y.    Supp.    88-560;   110-708. 
Civ.  Proc.  14-38. 
Connoly,  1-462;  8-281.  540. 
2678. 

N.  Y.  184-43. 

Hun.  83-42. 

App.  Div.   113-Wl. 

Misc.   31-007;   42-400:  63-620; 

72-629. 
N.  Y.  Supp.  <i8-976. 
Abb.  N.  C.  17-7a 
36 


Subd.  1. 

App.    OlT.   18-460;  68-568;   63- 

265. 
Misc.   38-68& 
Snbd.  6. 

N.  Y.  84-347;  484401  Tt*U8. 
Snbd.  7. 

Mlae.  86-66L 
8iibd.  8. 

N.  Y.  88-401 
9«bd.  9. 

App.  tHir.  86-n; 
8678, 
N.  T.  184-44;  186-452. 
Hun,  86-.n21;  *J8-42. 
App.  Div,  9-493;  111-282;  118- 

629. 
Misc.  88-76;  87-829;  40-69;  44- 

33J^;   49-406. 
N.     Y.     SuDip.    67-281;    88-027; 

97-459;  88-299;  100-45;  140- 

892. 
How.  N,  8.  8-168,  828. 
a674b 

App.   DlT.  64-567. 

Misc.     18-374:    28-225;    88>110; 

88-616:   60-463. 
N.    Y.    Supp.    5O-40fi;    08-1075; 

78-888;   114-198. 
8675. 
Hun,     80-321;     86-676;    41-462; 

77-566:   83-42. 
App.    Dlv.    11-200;   85-448;   65- 

282;   106-181;   118-10;   118- 

141 ;  186-774  ;  188-895  ;  147- 

412;    155-611. 
Misc.   81-667;  84-487;  87-288; 

49-33:    50-246;    88-108,    164; 

60^682  ;  68-494  ;  74-65. 
N.     Y.     Supn.     28-1048;    54-832: 

69-1022;   72-1001;  84-97;   08- 

961;  10O-481;  108-86S;  104- 

474;   lll-nc;   113-1105;  118- 

895;  182-208. 
Dern.  2-296;  3-1,  202. 
Week.    JHk.    16-118. 
Redf.  5-434. 
2676. 

N.   Y.   146-640. 

Hnn,  77..'»66:  88-41. 

App.    Div.    11-290;   86-448;   65- 

282;    loe-i;j2;    lia-17;    114- 

413;    i:i»-895;    147-413;   155- 

611. 
Miac.    26-71;    «t4<*436;    87-23S: 

47-513;    40-34;    50-248;    5»- 

164;   «0-02:J;  65-494;   72.304: 

78-494;    74-7.5. 
N.    Y.    Supp.    28-104R:    31-707; 

8.S-424:  47-11.27:  54-707.  S92: 

69-1022;    72-1  CK>1:    94-97;    95- 

9C0;   98-290:    113-1105;   181- 

20.M:    132-203. 
St.   Ui'p'r.   31 S. 
ivni.    0-423.   460. 
WfH^k.  Dig.  16-118. 
Connoly,   2-17, 
1113 


NOTES. 


9677. 

N.  Y.  Oa-261 ;  ©4-547  ;  98-342  : 
116-3^6;  144-508;  191-12; 
208-228. 

Hun,  :fiO-183;  88-125;  70-64; 
78-310:  82-198,  200:  8S-335, 
406;  86-123,  485,  680;  88- 
814;   91-93;   92-290.    446. 

App.  Dlv.  5-72;  9-l66:  18-23; 
17-5;  2«-197\;  40-109;  47- 
84;  63-319;  64-18;  66-417; 
6<l-281;  75-323,  629;  82-203; 
83-1 03:  88-468;  95-588;  96- 
260;  97-528;  98-492;  99-202; 
101-554;  1O2-530;  103-177; 
105-219;  106-230;  111-865; 
120-7;  121-385;  125-617; 
130-364,  474;  138-472;  136- 
854;  137-611;  188-588;  146- 
61.  868;  148-269.  272;  155- 
848;    156-586. 

Misc.  8-577;  9-885;  14-168:  24- 
220  ;  27-715  ;  29-561  ;  80-32 
31-209;   33-149.    323;    36-863 
89-74,    608;    40-333;    42-460. 
66-193;    60-88;    62-170:   75- 
526. 

N.  Y,  Supp.  29-131;  80-274;  81- 
878;  88-115;  86-608,  711;  41- 
270;  49-1027;  57-531;  61-Jf«2. 
953  ;  62-332  ;  66-676  ;  08-S68, 
686;  71-1034;  72-894;  81- 
737;  87-252,  938;  90-182, 
760;  93-386;  104-836;  116-.«4 
428;  118-568;  122-407;  132- 
99;  136-802;  146-^842;  141- 
356. 

Civ.  Proc.  16-211. 

Dem.   8-221. 

«.  Y.  Ann.  Cas.  2-47;  7-152;  8- 

-  135;  9-254. 

Connoly,  1-172. 

I>aily  Reg.  84-473. 
2678. 

Se.^*  citations  under  %  2677. 
2679. 

N.  Y.  152-515;  184-43;  202- 
137 

App.  Div.  28-310:  36-545;  67- 
234  ;  58-585  ;  65-378  ;  75-339  ; 
80-2().S:   112-198;   121-200. 

Misc.  39-117.  437,  514;  42-14; 
44-624;  48-41;  61-261;  60- 
504. 

N.'  Y.'  Sunp.  61-8;  68-155:  69- 
125:    73-57;    7H-130:    80-188; 

98-299;    100-1095;    126-1066; 

128-1106. 
Connoly,  2-81. 
2681. 

N.    Y.    144-512:    145-414;    1*18- 

:>7H;  182-270:   191-12. 
•Hun.  51-194:  «0-4:  03-121;  71- 

596:    77-lOG. 
App.    niv.   2-14:   9-107;   20-197. 

199;   45-2S1;   47-2:n :   54-2S3: 

07-434:    70-203:    73-409;    70- 

11 


186:  88-393;  90-47;  9S-209 
98-4.30:  99-295;  101^56 
104-72:  imi-ltJl;  10»-107 
111-36:  112-54.S:  110-760 
125-747;  l'27<>m;  i:ia-821 
141-171;  143-106;  140-869 
147-218;       150-39:      163-492 

Misc.  18-140;  26-460;  30-367 
31-47;  32-225:  83-323;  :US- 
363.  366;  30-312;  88-219,  407 
39-74.  437;  40-516;  65-180 
48-494;  62-170.  599;  66-441 
71-105,  641. 

N.  Y.  Supp.  28-448;  69-888;  61- 
131;  63-241;  66-664;  68-636; 
71-1034:  78-509:  74-655.  971; 
77-134.  269,  941;  78-297;  «4- 
640;  88-.')65:  94-423;  96-678; 
97-1117;  98-801:  104-568; 
106-361;  116-428;  118-508; 
121-1092;  126-51:  127-659; 
130-397:  181-857.  1041;  136- 
802;  138-537. 

N.  Y.  Ann.  Cas.  1-205;  9*253; 
10-335. 

Connoly,  2-141. 
2682 

N.  *Y,  67-408:  74-38;  88-503; 
89-352;  93-484;  144-472; 
165-70;    194-77;    199-158. 

App.  Dlv.  53-544:  67-604;  69- 
266  ;  78-367 ;  82-191 ;  92-464  ; 
154-240. 

Misc.  18-222:  19-221;  87-472; 
39-608,  764;  41-282;  42-92, 
835;  48-41.  71:  64-117. 

N.  Y.  Supp.  64-972;  €6-1010; 
76-1056;  79-1010;  80-1122; 
81-713.  1030;  86-1082;  87- 
128:  96-225:  118-46. 

Civ.  Proc.  15-45. 

Redf.   5-199. 
Svbd.  2. 

N.  Y.  144-472. 
Svbd.   8. 

Hun,  83-201.   285. 

App.    Dlv.    35-333. 

N.  Y.  Supp.  81-409. 
Svbd.  4. 

N.    Y.    48-232. 

App.  Dlv.  68-583. 

N.  Y.   Supp.  69-125. 
2688. 

See     citations     under     preceding 

2684. 
N.    Y.    88-121;   98-342;    118-396. 
Hun.     27-577:    88-125;     48-219; 

62-124:  63-261. 
App.  Div.  79-512. 
Misc.    )>-388;    13-478;    89-764; 

60-530. 
N.  Y.  Supp.  6-197.  255 ;  80-274 ; 

36-485:   99-490. 
St.   Rep'r.  16-240. 
Civ.  Proc.  14-195. 
WpoIc.    Dig.    26-57. 
Connoly.    1-172;   2-628. 
Dom.  6-197,  255. 
14 
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NOTES. 


:     2686. 

;  N.    Y.    162-401. 

;  App.     Ulv.     16-38;     lK-113;    48- 

;  235,  333;  49-41U;  70-507;  74- 

;  '221,     408;     7H-404;     114-535; 

:  120-200. 

:  Misc.     4-43.     377:     3«-713;     41- 

421:   40-403;    52-42S;   53-222; 

B4-499;    60-050;    67-350;    75- 

).  6-239;  23-1048;  20- 


508;    134-874,    SW7;    144-565. 
2087. 

N.    Y.    HH-121:    80-479;    92-251: 

94-574;  OS-347;  116-400;  170- 

75  •  1H2-270 
Hun,*    28-249;    30-543;    31-182; 

38-120;    41-07;    68-283;     77- 

205. 
App.   Div.  16-36;  25-269;  30-92, 

.'>10;   61-562:    62-.505:    70-263; 

75-342;      112-486;      119-782; 

142-427 ;     156-307 ;     157-929 ; 

160-476. 
Misc.  1-450;  7-380:  21-418;  22- 

489:   25-257:   2H-001:   37-472; 

»«-64;  ao-608:  40-08;  55-191; 

58-488;    59-131;    62-163;    70- 

471;   Tl-101. 


71-71;    74-971;    75-1056;    76- 

967;     78-186;     80-G43;     104- 

342:    106-3.^>4;    111-640;    116- 

286;    129-911;    141-470;    142- 

455. 
2688. 

N.    Y.   194-398. 

App,   Dlv.  03-505;   106-54;  122- 

608;    125-359;   130-462;   141- 

46;    148-531. 
Misc.     13-374;     10-255;     30-33; 

37-633:    41-282;    55-480;    64- 

162,   248;   67-33;   68-161,   204. 
N.    Y.    Supp.    87-826;    110-694; 

124-641. 
2<I89. 

N.  Y.  94-«>58. 

Ilun.    52-88. 

App.    Dlv.    35-436;    40-75;    110- 

68;    156-,«160;    157-.345. 
Misc.    24-352;    27-410;    30-574; 

58-4S9:    80-5. 
N.  Y.  Supp.  53-714:  59-374:  63- 

1002:    97-403;     141-47;     142- 

493:    145-1105. 
I>ein.    3-231.    240. 
i'onnoly,  2-640. 
2690. 

Ilun,   52-88. 

App.    Ulv.    156-366:   157-346. 

Misc.    20-159;    24-352;    37-581: 

5S-4S9. 
•    N.    Y.    Supp.    45-908;    75-1067; 

07-403;    141-470. 


Week.   Dig.  16-34?. 
Connoly,  2-523. 
2691. 

N.   Y.   183-174. 

Ilun,  31-176. 

App.  Dlv.  113-200;  144-989. 

Viae.  7-381;  30-33;  38-64. 

N.    Y.    Supp.   47-864,    1069;   76- 

907. 
St.   Rep'r.    15-743. 
Civ.  Proc.  14-38. 
Abb.  N.  C.  11-56. 
Dem.  2-22. 

N.  Y.  Ann.  Cas.  6-667. 
Condoly,  2-58,   190,  362,  516. 
N.  Y.  Law  Jour.  6-667. 
2693. 

N.  Y.  188-J15. 

App.  Dlv.  9-344;  18-61;  4O-405; 

119-602:   124-608;   162-325. 
Misc.    22-65;    66-399. 
N.  y.   Supp.  109-61. 
2604. 

Ilun,   89-96k 

App.      Dlv.      84-280;      106-243; 

108-05:    154-641. 
Misc.   44-70. 
N.    Y.    Supp.   95-904. 
2695. 

See  citations   under   S   2693. 
2696. 

X.  Y.  Supp.   130-605. 
2697. 

N.   Y.   Supp.   138-917;   141-.350. 
2698. 

Ilun.  60-482. 

App.     Dlv.    6-565;    51-348;    88- 

33 
Misc.  3:1-543:  42-14. 
N.  Y.  Supp.  64-920;  68-933;  85- 

S30. 
(Vmnoly.   2-632. 
2699. 

X.    Y.    200-141^ 
App.   Dlv.   2O-06;   60-82. 
Misc.  v22-220;  38-408. 
X.     Y.     Supp.     49-820;     63-430; 
77-1030;    144-94. 
2702. 
N.    T.    110-159;    136-106:    168- 

385;    182-320;    109-333. 
Hun,     66-207;     74-278;     82-115; 

88—357 

App.    Dly.    86-72;     89-249;     40- 

495;  42-304;  48-4:  53-546:  66- 

479;     79-512;     86-158,     176; 

106-323;      110-77;      112-243; 

•  128-50;       130-813:       133-435; 

136-45;  138-79;   160-374. 
MiBo.      8-149:      10-197:      15-5.^'>: 
17-487  ;    22-65  ;    24-351  ;    37- 
575;   72-629;   81-376. 
N.  Y.  Supp.  57-181:  78-290:  «8- 
6,32:   Mft-:{92:   04-007:   110-921; 
120-1110;    138-917;    141-356; 
143-341. 
N.  Y.  Super.  66-28a 
Dem.  6-45,  60,  473. 
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NOTES. 


2(708. 

See    dtatlona    under     preceding 
section, 
:«704. 

A  pp.    Dlv.   60-478. 

N.   r.   Supp.  78-290. 
270«. 

App.    Dlv.   06-478. 
N.    Y.    Supp.   73-290. 
»707. 

App.   Dlv.  66-461.  599;  66-478; 
120-831:  130-Kir.. 

Misc.  25-135;  87-575. 

N.   Y.   Supp.  57-131;  78*290;  T5- 
1050. 

Dem.  2-131. 
Subd.  1. 

N.   Y.  92-93. 

App.    Dlv.  89-260. 

Misc.  15-586. 

St.  Rep'r.  13-173. 
2708. 

App.    Div.   66-478. 

N.  y.   Supp.  73-290. 

How.    61-198. 
2710. 

App.    Dlv.   66-478. 

N.  Y.  Supp.  78-210. 

How.    71-138. 
2712. 

App.    Dlv.   66-478. 

Misc.   €k>-64«. 

N.   Y.   Supp.   73-290. 
2718. 

N.   Y.    127-206. 

Hun,   69-103. 

App.  Dlv.  29-109:  48-4;  B2-4.'58; 
€i6-47S:    130-813. 

Misc.    32-42(». 

N.    Y.   Hupp.    78-290, 
2714, 

App.   Div.   66-478. 

X.    y.   Supp.   73-290. 
2715. 

App.  inv.  06-47S:  1, •19-401. 

X.    Y.    Supp.   73-290;   124-258, 
2716. 

App.  Dlv.  66-478. 

X.   Y.   Supp.   73-290. 
2717. 

App.    Div.    66-478. 

N.  y.  Supp.  78-290. 
2718, 

N.   y.  186-106:   199-333. 

App.  Div.  42-304;  48-4;  66-479; 

136-8ri5. 
Miac.  24-357:  81-376. 
N.   Y.    Supp.   78-290;    143-341. 
27**2 

N.  Y.   119-28;   152-514;   191-12. 
Hun.    82-448;    66-120;    76-131: 

77-205. 
App.  Dlv.  6-413;  10-;i6,  38:  16- 


pp.  Dlv. 

36.  38;  85-338:  38-321:  46- 
346;  <W-3C2:  70-5«57:  83-162: 
84-102  :  89-507  ;  98-8  : 1 1 1  -37. 
Misc.  15-560.  601:  17-493:  25- 
250,   280;   30-355;   81-79;   85- 
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154  ;  87-660 ;  89-521 ;  41-78 : 
44-442;   55-160. 

^kL  S'ieP-  5fi8-362  :  39-826  ;  54- 
955;  55-430;  56-080;  63-7*»6- 
64-576:  74-7.'>:  75-580;  76^ 
314;  88-539:  85-663:  86-185- 
126-965;   1-^1-170.         "^^^^ 

Dem.   2-232;  4-366. 

Connoly,  2-641. 

N.  y.  Ann.  Cas.  10-469. 
2723. 

N.    y.    140-265;    176.a04: 

Hub,  "78-801. 

App.  Dlv.  9-291;  12-136:  .— 
S^'  }?f^'^  111*896: '112- 
?lL  ili^-*35'  *^«T;  182-802: 
138-792;    151-570. 

Ml8C.     15-650;    89-140;    41-273; 

N.  Y.  Supp.  50-933;  72-277;  OS- 
15;  106-12;  112-V63;  11^-^ 
2725. 

N.  Y.  114-359;  119-427;  124-1- 
llSr^'  142-545:  153-316! 
154-423;  170-197;   175-150. 

nun.  28-431;  83-618;  44-457:  51- 
201;  55-^48;  6-1-372;  65-31  77- 
248;  82-112:  91-205. 

App.  Div.  18-23;  30-314:  32- 
604;  48-05:  51-358.  419;  OS- 
639:  64-682;  56-456;  e8-210- 
68-49.  488:  67-72;  68-146,  159; 
72-286;  T7-160J  «S-572;  86-97; 
87-467:  97-203;  112-179; 
118-470;  118-328;  119-508: 
122-739;     18^-618:     13«-796. 

Misc.  24-353.  4.57;  25-281:  26- 
124j  S«10,  585:  86-742:  87- 
717;  38-723;  4«l435 :  57- 
430-  60-47:  64-241;  72-820; 

N.  y.  Supp.  47-101;  51-802:  «8- 
186.  711;  55-428;  56-1100:  89- 

70-391;  71-876,  795:  78-600; 
74-148,  448;  76-37:  79-88;  89- 
410;  104-213;  107-797 ;  1U9- 
711 ;  181-187 :  138-718 ;  134- 

229 

St.  Rep'r.  5^76;  85-220. 
Civ.  Proc.  14-62;  15-871. 
How.  66-291. 
Dem.  2-486;  3-286, 
Redf.  4-899;  5-881. 
Week.  Dlff.  25-64. 
Connoly.  1-88.  lOt 
2726. 

X.    Y.    88-121;    100.228:    104- 

267:    126-390;    159-135;    INMI- 

457. 
Hun,    88-121;   186-261:   5a-,^lR9. 
App.   Div.  28-406;  52-234;   149- 

13;    1.";0-rt6l. 
Ml«c.    1-492;    27-416;   48-41. 
X.  y.  Supp.  48-109;  99-222. 


NOTES. 


under    preceding 


76.18J.  J 


See     citationa 
section. 

"'n^^'y.  66-480;  89-479. 
Uun,     50-572;     69-78; 

App.  Div.  16-88;  »4-28;  K9-2§6; 

^-571;       84-364;       1OO-270; 

104-462;    182-486;    143*429; 

14«-870:  148-270.         ^„  ,,^ 
Mite.     ao.807;     a4>-34;     3»-147, 

625;   a6-154;   3«-97  ;   37-177. 

662:  88*728;  ae»227;  41-223, 

272 
N.  y."  Supp.  39-828;  49-93;  88- 

368.  989;  78-K88;  78-314;  815- 

731;  88*963:  9»-836;   118*001; 

120-308;  128-965. 
2780. 

App.   Dlv.  48-285;   117*296. 
Misc.  32-197;  48-41. 
N.  Y.  Supp.  68-728. 
See  also  citatlont  undtr  preced- 
ing  section. 

N.  Y.  70-612;  74-476,  539;  78- 
425;  117-471;  140-480:  182- 
324,  514,  520;  188-485;  191- 
12. 

Hun,  71-345;  79-379. 

App.  Dlv.  1-30;  2-16;  7-95;  22- 
220;  24-29,  30.  88;  82-326;  42- 
258;  47-66.  231:  83-8;  78-615; 
80-82,  200;  88-oOw;  1OO-270, 
273;  101*555;  111-88;  112- 
486;  114-444;  119-291;  180- 
809;  182-487:  146-868. 

Misc.  8-576;  18-757;  18*600; 
17-494;  20-307;  22*501;  25- 
257;  27-413;  29-266;  80-32; 
83-324;  85-363.  366;  38-06, 
812;  87*178:  89-74;  41*225,  423, 
607;  42-468;   61-217;  64-607. 

N.  Y.  Supp.  29-1058;  88-251; 
89-829;  45-668;  49-08,  820; 
60-983:  59-254:  61-241;  65- 
436;  71-1034;  73-509;  78-869; 
80-188.  475;  84-640:^85-301; 
87-246;  91-r)37;  114-936;  115- 
532;  118-502,  908. 

Civ.   Proc.   6-245. 

How.  65-387. 

Abb.   N.  C.  29-477.   ^    _ 

Dem.   2-489:  8-187:  6-197. 

Connoly,  1-261,  437:  2-267. 

N.  Y.  Ann.  Cas.  9-255. 

App.      Div.      78-615 

121-101. 
N.  Y.  Supp.  79*947 ; 
Misc.  59-300. 

2737. 

N.  Y.  182-270. 

.\pp.  Div.  146-869. 

Misc.    28-460;    29*272;    87-100. 


110-536 
105-696. 


N.  Y.  Bapp.  74-944:  75-1047. 

Civ.  Proc.  14-64. 

Connoly,  2-643. 
2788. 

UiBe,   28-871;   8»«140;    43*406; 
61-540. 
2789. 

N.  Y.  176-lia 

Hun,  72-168;  85-196. 

App.  Div.  58-469. 

Misc.     7-379;     24-352;     28-697; 

31-119;  48*378;  68-418. 
N.     Y.     Snpp.     a2-.'^79;    84-1088; 

53-714  ;      59-1022  ;      61-248  ; 

94-1068;   123*888. 
Dem.  2-624. 
2746. 

N.  Y.  101-682. 

App.  Div.  98-194 ;  142-48  ;  150- 


^^6. 
Misc.  62-157. 
N.    y.    Bnpp.    90-687;    118-424; 

126-698. 
2741. 
Misc.  88-463. 

N.   Y.    Supp.   49-820;   77*1080. 
Abb.   N.   C.   15-139. 
Dem.  8-232. 
2743. 

N.  Y.   111-284 
Hun.   64-162:   86-571. 
App.  Dlv.  7-12. 
N.   y.   Supp.  33-007. 
2744. 

N.  Y.  111-284;  197-473.^    ^^^ 
App.  Div.  10-129;  101-28;  114- 

615. 
Misc.   12-324;   2O-.'?07;   68-416. 
N,  y.  Supp.  00-87;  91-797. 
2745. 

N.  y.  69-536. 

App.   Dlv.  18-303;   135-125. 
2740. 

X.    Y.    99-101;    100-208;    111- 

ovo*    160— 4ol 
Hun,  '33-23<):    36-301;     40-443; 

47-477;    64-162:    78-131;    86- 

12 
A.  D.  7-12;  10-129;  15-*^47:  24- 

194;    40-ni,    78;   44-240.    624; 

40-241:    61-318;    55-149:    63- 

404;    80-513;     122-35ii;    131- 

276. 
Misc.     S-m-O;     20-308;     25-284, 

969:   35-579;   88-219;  39-120; 

57-52S;   60-297:   <W-414. 
N.    Y.    Supp.    55-433.    640;    60- 

87;    61-671;    71-79.',:    72-62; 

77-269:  78-978;  81-118;  113- 

287;    120-628. 
2747. 

N.   Y.  70-481;  197-473. 

Htm,  47-477;  84-168:  86-12.  ^^^ 

App.    Dlv.    24-104;    51-.'V1S.    356; 

lOl-.-iGl:  122-3.-)6;  124-704. 
Misr.   20-307;   25-284;  39*120; 

57-525. 


NOTBS. 


/ 


N.  T.  Snpp.  45-663:  64-10^;  66- 
1061;  78-976;  109-217;  124- 
628. 

St.   Rep'r.  5-196. 

Civ.   Proc.  16-284.  290;  19-802. 

Dem.  6-59. 

Redf.  5-330.  337. 

Week.  Dig.  26-32i. 
2749. 

Misc.   68-414,   417. 

Dem.  3-581. 

Connolv,   1-158.  264. 

Abb.   N.  C.  81-111. 
2751. 

N.    Y.    70-566. 

Han.   70-509. 

App.   Div.  55-l'50. 
2752. 

N.   Y.   145-540. 

Abb.   N.  C.   31-110. 
2758. 

N.  Y.  112-289  ;  162-36 ;  170-143. 

App.  Div.  9-291;  12-135;  18-97; 
88-475;    49-419;    51-358;    55- 
149;  64-435,  566;  79-301;  81- 
589;  86-99;  95-453;   101-562 
102-410;     108-521;     104-388 
105-590;     H>6-330<     107-311 
111-462,     896,     900;     112-21 
114-567;     119-274;     122-448 
12.'i-3  ;      124-798  ;      132-802  ; 
145-548 ;    148-574  ;    151-570. 

Misc.  13-376;  15-549,  603;  36- 
517;  39-140;  40-70;  41-73. 
157  ;  42-167  ;  40-217.  388  ;  49- 
388;  60-46.  295.  650;  62-601; 
67-29     42. 

N.  Y.  Supp.  35-251;  44-358;  56- 
523, 858  ;  63-67S  ;  67-1004  :  72- 
277,  333;  83-530,  652;  93-82, 
659;  94-84,  471,  1071;  95-124: 
97-697;  105-4;  107-277;  109- 
217;  112-763;  115-984;  117- 
539. 

Abb.  *N.   C.   28-32. 

Connoly,  2-81. 
2754. 

N.  Y.  104-200;  111-284;  145- 
540. 

Hun,  36-092;  84-444;   88-445. 

App.  Div.  5-596:  11-354:  12- 
17:  18-303;  55-271;  71-1;  73- 
348:  92-465:  9.'t-114;  98-211; 
109-250;  114-613;  117-810; 
125-74.S;  131-S4;  135-12^: 
136-833;  151-235;  153-86, 
323. 

MiKC.    34-152;   47-520. 

N.  Y.  Supp.  60-963:  66-784;  75- 
657:   87-23:  9.^-819;  99-1070; 
1 10-93 :      11 5-235 ;      121-779 ; 
1.35-143;    137-1099. 
2755. 

App.  Div.  23-18;  108-.n01;  120- 
SK3:    12.H-77<5. 

N.   Y.   Supp.   105-G9;   11.3-104. 
2756. 

N.   Y.    133-415. 


App.  Div.  66-231;  116-587;  131- 
84;    158-80.   685. 

Misc.    34-150. 

N.    Y.    Supp.    72-694;    115-239; 
138-59. 
2757. 

N.  Y.  125-413;  188-177. 

Hun.   61-280;    69-405;    74-268. 

App.  Div.  4-8:  10-594;  17-6; 
51-637;    92-465;    112-317. 

Misc.    50-110;   54-176;    80-24. 

N.  Y.  Supp.  105-931;  141-784. 
2758. 

App.    Div.   79-268;   117-358. 

N.   Y.   Stipp.   103-177. 
2769. 

App.  Div.  11-45;  52-635;  97- 
641;  117-358;  152-917;  158- 
916. 

Misc.   17-543. 

N.   y.   Supp.   79-687;  143-859. 
2700. 

Hun.  74-268. 

App.    Div.    79-268. 

MJsc.    52-278. 

X.  Y.  Supp.  79-687. 
2761. 

App.   Div.   21-267, 

Misc.   52-278. 

X.  Y.  Supp.  47-689. 
2762. 

App.  Div.  11-45;  117-SO& 

Misc.  62-278. 

X.  Y.   Supp.   102-1124:  103-177. 
2763. 

X.  Y.  66-250:  72-209.  482:  87- 
514;  96-63:  104-64-8:  133- 
177;   148-408;   200-265. 

Hun,  45-.«>«l:  6.3-531:  74-96; 
209,  368;  78-482:  80-460:  83- 
331:  84-524;  86-330;  89-366; 
91-61. 

App.  Div.  6-215;  10-401:  17-6: 
39-86;  46-34:  47-125:  48-D2: 
51-637;  53-567:  56-279:  68- 
588;  61-413;  79-542,  634;  81- 
228;  92-465:  95-153;  105- 
255;  107-77:  118-24,  920;  116- 
519;  117-299;  118-484;  121- 
384:  123-170,  217;  126-608: 
143-824.  962;  151-788;  168- 
732. 

Misc.  41-88 ;  80-24. 

N.  Y.  Supp.  56-523;  66-1022;  67- 
879;  70-641;  79-639;  81-68. 
101;  88-847:  93-418:  lOl- 
776 ;  1O5-1098 ;  108-138. 
281;  127-960;   128-486. 

T.  &  C.  6-402. 
2764. 

N.   Y.   112-525. 

Hun,   63-531. 

App.  Div.  36-542;  52-635;  79- 
43. 

Misc.   24-261:    41-85. 

X.   Y.   Supp.  66-98;  81-101. 
27(t5. 

App.  Div.  6-112;  131-691;  187- 
837. 
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N.  Y.  Sapp.  iaa-&8i. 

2766. 

N.   Y.  173-321. 

App.    Dlv.   6-112;   137-837. 
N\  Y.   Supp.   122-581. 
2767 

App.   Dlv.   6-112;    137-S37. 

N:   Y.    Supp.    122-581. 
2768 

iT'y.    182-270;    aOO-558. 

App.  Dlv.  1O0-369. 

Misc.    30-479;    41-226;    57-502; 

N.  YrSupp.  82-539;  93-836;  lOO- 
667;    123-523. 

Connoly,   2-117,  205. 

Dem.  3-227.  261.  505. 

Redf.  5-466.- 
Subfl.  1. 

App.  Dlv.  47-123. 

MlBC.  87-458. 
Snbd.  2. 

Misc.  26-354. 
Sab«l.  3. 

App.   Dlv.  92-465. 

Misc.  16-601 ;  67-527. 

N.  Y.   Supp.  109-972. 

St.  Rep'r.  13-168;  29-216. 

Civ.  Proc.  11-125. 

Dem.  2-352. 
Snbd.  4. 

N.   Y.   88-121. 

MUc.   73-161. 

Dem.  4-119. 
Snbd.  6.  ^    ^^^ 

N.   Y.  78-585;  98-363.  527;  104- 
103. 

"""•  Di;.'?2-135;  90-327;  188- 


^% 


MIscT*  1-492.  ^  ^^ 

Civ.   Proc.  7-157:  9-409. 

How.   N.   S.  1-92.  208. 

Dem.  3-232;  4-471. 
Snbd.  7. 

Hud,  38-342. 

St.  Rep'r.  6-199. 
Snbd.  8. 

Hun.  36-261. 

St.    Rep'r.  29-951;  49-826. 
Saba.  9. 

Hun.  36-261. 

Misc.  30-355. 

St.  Rep'r.  87-647:  41-798. 
Snbd.  lO. 

App.  Dlv.  42-258.  ^ 

N.  Y.  Supp.  69-257. 
Snbd.  11. 

N.  Y.  119-33. 

Hun,  52-110.  ^^   ^„ 

App.  Dlv.  4-431:  40-238:  61 -?W; 
65-100:  81-453;  84-163: 
104-462;  11O-908;  14.^-841; 
140-707 

Misc.  15-«6l:  17-494:  3«-.^->4;  82- 
318:  51-r.4(»:  <MM;2a 

NY  Sunn.  63-726:  66-724;  72- 
495;   188-626. 


Civ.  Proc.  3-125. 

St.  Rep'r.  15-722. 

Abb.  N.  C.  82-480        ^^     ^  _^ 

Dem.    2-648;    3-263.    509:    4-276. 
348:  5-348. 

Connoly.  8-641. 
Snbd.  18. 

N.   Y.  72-314.      ^ 

App.  Dlv.  146-706. 

Misc.   29-37;  61-220. 

N.   Y.    Supp.   60-382. 

St.  Rep'r.  29-912:  45-752. 
Snbd.  18. 

App.  Dlv.  146-716. 

\flsc.  68-620.  ^^^    ^^^ 

N.  Y.  Supp.  23-844  ;  131-441. 

2770. 

N.  Y.  135-661. 
Hun.  64-818. 
App.  Dlv.  147-219. 
Misc.  28-60.-?:  5H-406. 
N.   Y.   Supp.   131-1041. 
St.  Rep'r.  12-692. 

N.   Y.   65-179:  l.'W5-278. 

Hun.  89-l.<^l:  O2-.'i20. 

App.    Dlv.    9-20:    30-176:    121- 

317:   129-4.14. 
Misc.     11-119:     18-241;     56-249; 

00-21. 
riv.  Proc.  8-99;  19-109, 
N.  Y.  Ann.  Cas.  6-404. 

2862. 

N.  Y.  155-278. 

Hun.  3«-16.->:   50-ri90. 
App.      Dlv.      1O0-222:      129-4;>4: 
132-561. 

Misc.  25-199:  43-4*„>;  56-2^0 

N.    Y.  Supp.   107-384:   113-1042. 

St.  Rep'r.  28-423.  446. 

Week.  Dig.   17-239. 

N.   Y.  Ann,  Cas.  6-202. 
Snbd.   1. 

App.   Dlv.  .'10-176. 

Misc.   24-r.72. 

Abb.  N.   C.  20-223. 
Snbd.  2. 

N.  Y.  56-585:  128-178. 

Atw).   Div.  61-4r,1. 

Misc.    34-.n26.    7«r>. 

N.  Y.  Supp.  15-520;  69-908,  lOSl; 
7<K682. 

St.  Rep'r.  37-401. 

Civ.   Proc.  20-206. 
Snbd.  3. 

App.  Dlv.  114-336. 
Snbd.  6. 

Hun.  65-362. 

Misc.   24-752.  853. 

N.  Y.  Supp.  53-962. 

St.  Rep'r.  47-780. 
Snbd.  7. 

N.  Y.  42-.'»42. 

App.    Div.   46-193. 

Misc.  29-278. 

N.  Y.  Supp.  61-50a 

Civ.  Proc.  8-99. 
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2863. 

N.   Y.   166-278. 

Hun.   27-374. 

App.  Dlv.  73«^O0;  189-454;  182- 
521 

Mi8C.'l»-241;  24*768;  48-42. 

N.    Y.    Supp.    77-134;    110*585: 
113-1042. 

St.   Rep'r.  28-438. 

Civ.   Proc,  13-319. 

N.  Y.  Ann.  Cas.  8-188. 
Svbd.  !• 

App.  Dlv.  48-198. 

N.  Y.  Supp.  62-812. 

Abb.   N.   C.  29-203. 
Snbd.  9. 

N.    Y.    25-180;   77-598;    128-171; 
163-428. 

Hun,  6-555;  63-577:  87-535. 

Sr.    Rep'r.   40-891;  46-86. 

Abb.   Pf.   C.  28-887. 
Svbd.  3. 

Hun,  64-613. 

Misc.  23-366;  33-728. 

N.  Y.  Supp.  16-520;  61-318;  68- 
1058L 

St.   Rep'r.  37-401,  557. 

Civ.   Proc.  20-206. 
Snbd.  4. 

N.   Y.  76-417;  111-517. 

Hun,   36-18;   T5-204. 

App.    Dlv.    51-205;    62-584;  66- 

280;    126-138. 
Misc.  29-286. 

N.   Y.  Supp.  64-1015:  71-178. 
St.    Rep'r.    19-112:    37-863:    46- 

68;  58-633. 
Civ.    Proc.  4-228.   3U:  8-345. 
Abb.    N.    C.    18-60;   29-283:   31- 

262. 
Hov?.  N.  8,  3-63. 
N.  Y.  Super.   56-254. 
Subd.  6. 

N.   Y.  111-578. 

App.  Dlv.  64-18;  66-279;  73-410. 

Misc.   16-383:   .30-77:   31-299. 

N.   Y.   Supp.  62-826:  66-270. 

Civ.  Proc.  29-125. 

Abb.  N.  C.  29-293. 


N.   Y.   166-278. 

Civ.  Proc.  19-241. 
2866. 

App.  Dlv.  44-605. 
2868. 

App.  Dlv.  39-429:  61-447. 
nT  Y.   Supp.   70-670;  62-382. 
Civ.  Proc.  19-114. 
2869. 

N.  Y.  51-673:  139-510. 

Hun.   57-3G7:   67-473. 

App.    Dlv.    20-167:    39-429;    88- 

22r>:  tt7-:S6;  12«-ia.S.  142;  I2!»- 

4.-i4. 
Misc.    60-21:    67-368. 
ClV.  Proc.  19-109. 

1 


N.  Y.  Snpp.  as.806:  46-889:  SC(- 
44«:    1II4-12J):    110-535;    US* 
1042;    126-379. 
N.  Y.  Ann.  Cas.  O-404. 
Subd.  1. 

N.   Y,  31-289. 
App.  Dlv.  126-140. 
Snbd.  2. 

Hun,   26-531. 

App.  Dlv.  16-462;  24*615;  -#3- 
45;  47-228;  119-672;  12«- 
140. 

MUc.  27-171. 

K.  Y.  Snpp.  68-882;  89-640;  «8- 
654. 

St.  Rep'r.  61-834. 
Snbd.  3. 

Hun,  47-434,  535:  60-112  ;61^n 

App.    Div.    126-140. 

N.   Y.   Supp.  38-921;  68-382. 

St.  Rep'r.  39-825:  51-884. 

N.  Y.  Ann.  Cas.  8-374. 
Snbd.  4. 

App.   Dlv.. 24-615. 

N.   Y.   Supp.   62-654. 

St.  Rep'r.  47-227. 
Snbd.  5. 

Hun,  7T-4S4. 

App.  Dlv.  97-8a 

N.   Y.  Supp.  89-601. 
2870. 

N.  Y.  66-368. 

Hun,  26-602:  32-592. 

App.  Dlv.  16-192:  61-104. 

N.   Y.   Supp.   142-876. 

N.  Y.  Ann.  Cas.  4-812. 
Snbd.  2. 

App.  Dlv.  61-103. 

y.  Y.  Supp.  64«457. 
2871. 

Misc.  19-308. 
2876. 

Hun    26-531 

App!    Dlv.    6-269;   80-176;    138- 
800. 

Misc.  24-275;  27-722:  56-311. 

N.   Y.  Supp.  61-889;   117-1113. 

Civ.   Proc.  6-258. 
2877. 

App.   Dlv.   1.33-8G0:   167-374. 
Ml  so.    .'55-212:    CW-.'iW. 
N.  Y.  Supp.   112-174;  117-1115: 
142-244. 
2878. 

App.  Dlv.  75-401;  121-354:  133- 

860. 
MLsc.  20-74;  28-173;  66-311. 
N.     Y.     Supp.     6)1-832;     78-35: 

106-247:   117-1115. 
Abb.  N.  C.  15-468. 
2879. 

App.    Dlv.    88-225:    91-9;    121- 

Misc.     27-720:    28-173:    86-184: 

."».s-r.«>.'>. 
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N.  Y.  Supp.  29-1093:  69-332:  73- 
147;   106-247;  Xll*629. 


NOTBS. 
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2880* 

Misc.    36-184:    58-606. 

N.    Y.    Siipp.    7»-14T;    10«-247; 
111-629. 
28I41* 

App.   Dlv.   88-225;   121*354. 

Misc.    86-184:    71-114. 

N.  Y.  Supp.  T«»147;   127-486. 
2882. 

Miso.  36-184. 

M.  T.   Supp.  73-147. 
2883* 

App.  Div.  6-270;  43-44. 

Misc.  66-6S8. 
2884. 

App.  Dlv.  81-171, 

Misc.  11-576;  27-71;  83-686;  87- 
610. 

N.  Y.  Supp.  82-795:  68-147:  68- 
lUOt  76-140;  81-11. 
2885. 

App.  DlT.  25-10:  76-183:  88-i. 

Clr.  Proc.  l»-24i. 
2886. 

N.  Y.  65-179. 

Han,  88-6^. 

App.  Dlv.  76-369. 

Alisc.   27-178,  722:  58-142. 

N.  Y.  Supp.  84-846. 

Clr.  Proc.  14-110. 

How.  62-261. 

Abb.   N.  C.  10-290. 


N.  Y.  Supp.  110-470;  117-1115. 
2889. 

Civ.  Proc.  14-110. 
2896. 
•  N.  Y.  65-179. 

Hun.  61-449. 

Misc.   24-526:   27-723. 

N.  Y.  Supp.  68-974. 

N.  Y.  Ann.  Cas.  10-88. 
2ir»l. 

N.  Y.  75-150. 

App.     Vjj.     131-234;     133-860; 
137-Sid. 

Uisc.    6-515:    6-145;    S-105;    27- 
200;  68-59G:  83-302,  .'iOTi. 

N.  Y.   Supp,    118-870;   124-609; 
145-1093. 

St.   Rep'r.  14-427. 
2882. 

Misc.  15-436. 

N.   T.  Supp.  52-498;  106-141. 

2883. 

Hud,  65-559. 
2884. 

Hua.  88-261. 
How.  67-20a 
N.  Y.  Ann.  Cas.  6-404. 
2885. 

N.  Y.  148-595. 
App.    Dlv.    4-230;    62-408. 
Misc.   23'-3$9j    71-815. 
N.  Y.  Stipp.  51-255. 
How.  N.  S.  1-448. 


Daly,    12-518.   629. 

N.   Y.  Super.  82-440. 

N.  Y.  Ann.  Cas.  4-815. 
Sabd.  1. 

Hun,   84-392. 

App.    Dlv.   35-623. 

Mlsc,   6-145. 

N.  Y.  Supp.  54-1075. 

Daly.   11-&8. 
Subd.  2. 

Hun,  84-3^;  88-261. 

App.   Div.  20-87:  85-628. 

Misc.  6-146. 

«.  Y.    Supp.  46-1047;  54-1076; 
70-758. 

St.   Rep'r.  47-119. 

Daly,  11-238. 
2801. 

Misc.  46-900. 

Civ.  Proc.  6-26S. 
2802. 

Misc.  46-211. 

Civ.  Proc.  6-258. 
2804. 

How.  67-201. 
2805. 

Misc.   54-168. 
2806. 

Misc.    54-168. 

N.  Y.  Bapp.  80-877;  l06-86a. 

N.  Y.  Ann.  Cas.  6-404. 
Svbd;  1. 

App.  Dlv.  87-26. 

Misc.  84-197,  210. 

N.  T.  Bnpp.  55-761:  68-8^. 
Snbd.  2. 

App.    Div.  44-605;  162-68. 

St.  Rep'r.  86-115. 
2868. 

App.   Dlv.  80-325. 

Misc.   15-531. 

N.   Y.  Bupp.  61-9a2. 
2810. 

App.    Div.    15-828:   25«46a:   80- 
325. 

Misc  64-169. 

N.  Y.  Supp.  44-190:  50-982;  61- 
932. 
2812. 

App.  Dlv.  74-850. 

Misc.    17-372;    86-308.    725;    28- 

N.  Y.  Supp.  56-1025:  77-699. 
2813. 

Misc.  26-725. 

N.  Y.  Supp.  56-lOfle. 
2815. 

App.   Div.  25-4^. 

N.  Y.  Supp.  56-^2. 
2816. 

Hnn.  71-600. 

App.   Dlv.   102-70. 

Misc.  51-553. 

Civ.   Proc.  6-253. 
Snbd.  2. 

N.  Y.   Supp.  82-8177. 
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App.  Dlv.  102-70. 
Misc.  51-553. 
C\\\  Proc.  6-253:  T-185. 
2018. 
Hun,   71-699. 
App.   Dlv.  8T-84. 
Misc.  »4-198;  51-558;  54-170. 
N.    Y.    Supp.   08-829;    1O5-802. 
2019. 

T7-530. 

27-172:  29-279. 
Ann.  Cas.  6-404. 


Hun, 
Misc. 
N.  Y. 
2920. 

Misc. 


29-280. 

N.  Y.  Supp.  61-508. 
Civ.   Proe.   6-258. 
2924. 

Misc.  27-172;  72-230. 

N.  Y.  Supp.  68-882;  131-47. 
2926. 

Htin,  62-581;  69-446. 

Misc.  6-475;  74-43. 

Civ.   Proc.  6-253. 
2926. 

Hnn,  69-447. 

Misc.   6-475;  27-173. 

N,    Y.    Supp.   68-382. 
2927. 

Misc.  6-475  ;  27-173  ;  72-230. 

N.  Y.  Supp.  181-47. 
2928. 

Hun,   69-446. 

Misc.  27-173;   72-231. 

N.  Y.  Supp.  64-333;  131-47. 

Week.  Dig.  22-261. 
2930. 

Hun,  62-581. 

Misc.  72-231. 
2031. 

Hun.  62-581. 

Misc.    6-476;    11-173;    29-280; 
74-44. 

N.  Y.  Supp.  82-1088. 
2933. 

Hnu,   77-530. 
2934. 

Hun, 

App. 

Misc. 

N.  Y. 
732. 

N.  Y.  Supp.  90-303. 
2936. 

Hun.  72-163.  475. 

App.    Dlv.    43-604;    96-156; 
514. 

Misc.  7-561;  9-56. 
Subd.  4. 

Misc.  16-336;  26-367. 

N.  Y.  Supp.  67-214. 
2936.  r 

N.   Y.   76-417. 

App.    Div.    1-182;    137-879. 

Misc.    83-306. 


60-386:  80-35. 

niv.    30-176;  100-324. 

7-561:  44-85. 

Supp.  61-889;  56-367;  89- 


98- 


2937. 

Misc.    68-.506. 
Hun,  16-37. 
Misc.  7-561. 
Subd.  1. 

Hun,  60-690. 
Sabd.  8. 

Hun.  60-590:  86-50L 
2038. 

App.    Dlv.    48-604;   83-624;    97- 

561;   131-389. 
Misc.    7-,320;    9-72;    20-332-    23- 

111;  27-208,  K)9. 
N.  Y.  Supp.  81-1052;  115-273 
2939. 

Hun.  85-501. 

App.  Dlv.   1-133;  40-182 ;   149- 

371;   157-9. 
Misc.   6-514;   24-645. 
N.    Y.    Supp.    54-S08;    134-3S.^: 
141-657. 
2940. 

App.    Dlv.  158-249. 

Misc.     15-130;     20-108;     22-111 

143;  28-168;  62-61. 
N.   Y.   Supp.  61-712;   14S-1.30. 
Civ.  Proc.  19-111. 
N.  Y.  Ann.  Cas.  6-394. 
2941. 

Misc.  52-61. 
2942. 

Misc.  44-246. 

^•,  J;  ®"PP-  48-790;   64-10;   SH- 
1054. 

N.  Y.  Ann.  Caa.  7-360. 
I  2943. 

App.  Div.  82-623. 
Misc.  18-205:   19-39.  180 
N.  Y.  Supp.  81-106Z 
2944. 

Hun,   20-514:  83-466. 

App.    Div.    8-28;    68-377;     8S- 

553;     110-244;    113-602;     114- 

336;  119-51. 
Misc.   6-149;   7-561:   16-592-    17- 

663:    22-112,    719;    24-525-    28- 

564  :  34-190 :  46-101  ;  It*-17> 
N.  Y.  Supp,  68-798:  74-180;  K4- 

132;    99-807;    103-882 ;     105- 

860:    118-908. 
Civ.  Proc.  16-164. 
Abb.  N.  C.  18-58. 
Week.  Dl«.  18-128. 
2946. 

App.  Div.  82-624;  106-271;  IIS- 

602;    131-380. 
Misc.   9-72;  (J4-14. 
N.     Y.     Supp.     81-1052;     93< 

98-772;  115-273;   US- 799. 
2947. 
Hun,  85-554. 

App.    Div.    79-372:   132-521. 
Misc.  22-339;  49-50. 
N.  Y.  Supp.  33-103;  70-022;  Hd- 

319. 
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2948. 

App.  Dlv.  182-521. 
Misc.  49-50. 
N.  Y.  Supp.  98-319. 
2949. 

App.  Div.  133-521. 
2950. 

Han,  76-295. 
App.   Div.  62-584. 
Afisc.   04-676. 
N.   Y.   Supp.   T1.178. 
Abb.  N.  C.  31-263. 
2951. 

Han,     14-342;     68-577;    69-500: 

86-192;  87-535. 
App.   Div.  27-453:  35-81. 
Misc.    18-241;   33-331;    04-G76. 
N.  Y.  Supp.  30-296:  34-289:  35- 
aSO:    50-3o3-.     01-67;     08-624; 
12O-R60;     126-285;    132-796; 
144-135. 
Civ.  Proc.  28-44T. 
^52. 

Hun,   63-577:   69-500:   87-535. 

App.   Dlv.   50-2:   68-116. 

Misc.    18-241:  83-331;   60-511 ; 

76-292. 
N.  Y.  Supp.  34-289:  60-.353:  01- 
67:    68-624:    74-244;    97-411; 
113-1118;    126-285:    132-796; 
144-13r.. 
Civ.   Proc.   19-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Cas.  7-366. 
2953. 

Misc.   14-342. 
App.  Dlv.  78-548. 
N.     Y.     Supp.     61-67J     79-887; 
144-135. 
2954. 

Hun.   63-577:   69-500:   87-535. 
Misc.  14-342:  18-241. 
N.  Y.  Sunp.  34-289;  61-67,  684; 
144-135. 
2966. 

Hun.   63-577:   87-535. 
Misc.  33-331. 
2966. 

Hun,  63-578;  66-566:  77-32;  87- 

535 
Misc.*  22-742  ;  69-144  ;  72-276. 
N.    Y.     Supp.    34-289;    49-1043; 
126-285;     131-56:    144-135. 
2957. 

N    Y    93—54 

App.'  Dlv.   27-453;   60-3;    102- 

Ml8C.  24-207. 

N.    Y.    Supp.   50-353;   61-67:  68- 

517:    92-435;    144-135. 
Week.  DIk.  2.3-215. 
N.  Y.  Ann.  Cas.  7-863. 
2958. 

App.  Dlv.  27-453. 
2959. 

16-64:  84- 


N.  Y.  Supp.  66-367 ;  88-6 ;  194- 
700;   186-685. 
2960. 

Hun,  46-370:  83-466. 

App.   Div.  9-28.  177;  14-10;  76- 
183;  100-323;  162-429. 

Misc.  16-142;  44-455. 

N.  Y.  Supp.  70-543;  84-518;  90- 
154;    136-535. 
2961. 

App.  Dlv.  152-429. 

Hun,  40-207. 

N.  Y.  Supp.  124-609:  187-259. 

N.  Y.  Ann.  Cas.  7-186. 
Snbd.  1. 

App.  DiV.  162-429. 
Saba.  2. 

Am).  Dlv.  162^20. 


App. 
2962. 


App.   Dlv.  9-28,  177:  16-64:  8 
i^8:  100-323,  324;  152-429 


Hun.  40-207. 
2966. 

App.    Dlv.    119-672. 

N.  Y.  Supp.  103-882. 
2966. 

Civ.   Proc.  6-28. 
2967. 

Hun,  92-181. 
2969. 

Misc.  10-290;  62-88L 
2971. 

Misc.  62-331. 

N.   Y.  66-368. 
2974. 

N.  Y.   155-339. 

App.   Dlv.   16-192. 

N.  Y.  Ann.  Cas.  4-811:. 
2976. 

App.   Dlv.   16-192. 

Misc.  8-354;  62-881. 
2976. 

App.   Div.   16-192. 
297T. 

N.    Y.   156-889. 

App.    Div.    16-102. 

N.  Y.  Ann.  Cas.  4-812. 
2980. 

Misc.  52-331. 

Hun.  40-242;  78-514. 

N.   Y.   Supp.   29-574. 

N.  Y.  Ann.  Cas.  10-804. 
2982. 

N.  V.  Ann.  Cas.  10-806. 
2983 

App.  Dlv.  118-565. 

Hun.  46-370:  83-466. 

Misc.   16-148. 

N.  Y.  Supp.  192-1028. 
2984. 

Misc.  23-339. 
2085. 

Hun,  78-515. 

N.    Y.   Supp.  29-674. 
29S6. 

Hun,  78-515. 

N.    Y.   Supp.   29-674. 
2987, 
"  Ml.SC.  52-331. 
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Hun.  T8-616. 

N.   Y.   Supp.  20-574. 

App.   Dlv.  «0-176;  lrt«-860. 
Misc.    97-509:    8»-305. 
N.    Y.    Supp.    51-8S9;    lO»-1102; 
145-1095. 
2S0M0. 

Hun.  92-526. 
App.   Dlv.  30-176. 

2om». 

Hiiu.  90-404. 

App.  Dlv.  l»-74;  65-443;  «3-352; 
93-3S9:    128-67. 

Misc.    lS-192. 

N.  Y.  Supp.  36-53:  59-1018; 
98-i;  84-157;  107-725. 
2991* 

App.  Div.  75-200. 

N.   Y.   Supp.   114-559;  117-1115. 
209.«t. 

Misc.   22-295. 

N.  Y.  Supp.  49-589. 
2994. 

Misc.   7-184. 

N.  Y.  Supp.  82-157. 
2995. 

Hun.  92-525. 

Misc.   18-192. 
2997. 

App.  Dlv.  75-199. 

N.   Y.   Supp.   77-955;   114-559. 
'  2998. 

Misc.   24-280. 
N.    Y.    Supp.    B3-"707. 
2999. 

Misc.   18-192, 
3001. 

N.   Y.   165-39. 

App.    Div.    22-141;   34-582.   591. 

Misc.    2.1-496. 

N.   Y.  Supp.  54-869. 
3002. 

App.  Dlv.  34-683. 

Civ.    I»roc.   6-251. 
3006. 

Misc.   18-103. 

How.   62-261. 

Al»l).   N.  C.   10-225. 
3008. 

App.   Dlv.  65-443. 

N.   Y.   Supp.  72-082, 
3010. 

Hun.   34-7. 
.1011. 

App.    Dlv.   25-11. 
SalMl.   2. 

App.   Dlv.   30-175. 

N.    Y.    Siipp.    51-889. 
Snlifl.  3. 

Hun,   r»7-304:  65-341. 

App.   Div.  :iO-175. 

N.    Y.    Supp.   61-889. 

St.    Rcp'r.  47-561. 
3012. 

Hun,   65-841. 


f3013. 

Hun,  60-386;  S9-182. 
App.   Dlv.  9-20,  176. 
Misc.    4.S-82:    45-140;   82-358. 
N.  Y.  Supp.  34-1034;  144-447. 
Subtf.  2. 

N.  Y.  Supp.  91-975. 
3015. 
Hun,     27-828;     46-594;     46-492; 

87-42;  88-568:   90-5i4. 
App.    Dlv.    1-157;    li-2;    14-549; 

29-84:  70-315. 
Misc.  11-119;  14-125. 
N.  T.  Supp.  82-926;  34-846;  36- 

855:  51-384;  76-241. 
Civ.  Proc.  16-481. 
3016. 

Civ,  Proc.  6-56. 
8017. 
N.  Y.  112.62L 
Hun,  37-398;  48-124;  47-61;  65- 

3T2. 
App,  Dlv.  8-330;  lT-184;  28-9r.: 

30-176:     39-93:     40-132;     62- 

566  i    76-285:    107-183;    140- 

94;  143-149:  150-468. 
Misc.   6-402;   7-220;   30-625;   33- 

42;   33-687:    80-484;   84-98. 
N.  Y.  Supp.  27-487;  45-296;  60- 

920:    61.-889:    55-692:    Tl-181: 

78-96;  80-219;  124-897;  laT- 

623;    185-28. 
Cfv.   Proc.  19-210,  446. 
3018. 

App.  Dlv.  62-409. 
Misc.   32-42. 

N.   Y.  Supp.  70-758. 
3019. 

.Misc.  11-1T3:  82-42. 
3020. 

App.  Dlv.  56-191. 

Ml«c.   39-42. 

N.    Y.    Supp.   66-951. 

N.   Y.   Aun.   Cas.  8-297. 
.1021. 

Misc.    32-42. 
3022. 

Misc.    aS-42. 

Civ.    Proc.  8-48. 
3025. 

Hun.  84-168. 

Misc.   5-333. 

N.  Y.  Supp.  32-450. 
3026. 

N.  Y.   148-592. 

Hun,   84-392. 

App.   Dlv.  4-280. 

N.  Y.  Supp.  32-440;  M-10T&. 
3027. 

Hun.  84-168. 

N.    Y.    Supp.  32-450. 
30:{6. 

Misc.  62-629. 
3088. 

Hun,   77-680. 
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3039. 

Hun.   92-4ia 

Misc.   5-534. 

X.  Y.  Supp.  919^792, 
3040. 

Hun.  92-413. 

ao4i. 

Misc.   6-532. 
304.1. 
Hun,   43-124. 
Mlsr.  0II-622,  «35. 
A.   Y.   Supp.    105.957. 
Civ.  l»roc.  19-210. 
Week.   Dig.  »l-79. 

3044. 

Hun,    M2.^;   33-277;   64-443. 
App.     Dlv.    5-516;    44-6;    91-0; 

127-031. 
Mlso.  9-456:  16-570:  28-236:  50- 

36K;    54-168:    64-676;    68-20; 

83— '{00 
N.  T.*  Supp.  62-462;  145-1095. 
3046. 
Hun,    32-61:   38-277:   54-443. 
App.    DlT.   62-590. 
Misc.  9-456;   14-22. 
N.  Y.  Supp.  85-123;  Tl-189. 

3046. 

Hun,   28-497:  68-57;  87-41. 
App.  Dlv.  91-0;  101-287;  105- 

340;    121-354. 
MlBC.      6-204;      10-763;      12-15S; 

13-241:    20-360:    27-724;    36- 

539;  43-73;   68-20. 
N.  \.  Supp.  83-aj4:  47-133;  63- 

829:  86-362;  86-240,  243. 
St.   Ropr.    11-227. 
Civ.  Proc.   19-107,  199. 
3047. 

Hun,  89-191. 

App.    Dlv.    1-7;    21-286;    105- 

340. 
Misc.      16-41:      20-589;      23-470, 

474;    40-240;    64-2;    69-558. 
^.    Y.    Supp.    33-8:    30-730;    47- 

339:    61-396;    52-679:    68-35: 

81-693;       85-362;       104-486; 

125-495;   126-1088. 
\Ve«k.   Dig.   17-10. 
TIow.  66-103. 
UU48. 

App.  Dlv.  76-270;  1O6-340. 
Snbd.  a. 

Civ.   Proc.  6-336. 

;;o49. 

Hun,   28-407;  47-433. 

App.    Div.    1-7;    22-221:    40-55S; 

101-286. 
Misc.  28-642;  77-670. 
N.    Y.    Supp.    36-739;    47-1047; 

138-571. 
St.  Kep'r.  14-345. 
Abb.   N.  C.  14-826. 
3O60. 

Hun,  48-506,  500;  63-46. 


App.    Dlv.    22-221;    30-289;    61- 

479;  96-371;  101-28a 
MUc.   82-259:   85-445:  65-314. 
N.  Y.  Supp.  51-960;  64-740;  66- 
352;  71-048. 
8661. 

Hun,  48-505,  50a 
Ml8C.   36-445. 
8053. 

N.   Y.    184-99. 

Apn.  Div.  5-616 ;  101-286 ;  105- 

840. 
Misc.  17-3G5:  19-541;  86-53;  89- 

341;   66-39;  64-2. 
N.  V.  Supp.   106-188. 
N.  Y.  Supp.  78-591. 
St.  Rep'r.  12-488. 
8066. 

App.  Div.  84-597;  101-286. 
Mlao.  80-341. 
N.    Y.   Supp.  79-841. 
8066. 

App.   Dlv.  44-58S;  84-597;   101- 

Misc.  89-341. 

N.  Y,  Supp.  61-91. 
8067. 

N.   Y.   184-99. 

App.  Dlv.  25-298;  91-9;  106- 
308;  118-42. 

Misc.  10-762;  13-242;  23-237. 
701;  27-226;  28-173;  34-552: 
36-539;    8:1-301. 

N.  Y.  Supp.  81-814;  47-133;  62- 
32;  69-332;  69-1047;  86-104; 
98-l(W2. 

Civ.   Proc.   19-109. 

How.  62-258. 

Law  Bull.  4-87. 
3058. 

N.   Y.   182-867. 

MiBC.    16-480;   23-14& 

App,    Dlv.    169-26^ 

Abb.  N.  C.  28-179. 
:(059. 

App.    Div.    107-G2T. 
3060. 

Misc.  28-469. 

N.  Y.  Supp.  35-8;  52-879. 

How.  61-47. 
3061. 

App.   Dlv.   44-6. 

Bt.   Rep'r.  86-877. 
Subd.  3. 

App.   Dlv.  6-616. 
Sulid.  4. 

App.   Dlv.  5-516. 
3002. 

Misc.    68-20. 
App.   Dlv.   76-450. 
rfv.  Proc.  15-431. 
3063. 

Hun.  5S-.39;  70-583;  71-484,  618, 
540;  88-284;  92-414. 
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T 


NOTES. 


y 


App. 'D!v.  5-613:  T-344:  10«6CM; 
21-18:  24-436:  54-570:  55- 
191.  024,  634;  57-175:  5S-39: 
«0-44n:  01 -40:  ««-642:  73-95. 
134;  76-450,  499;  82-539:  84- 
105,  034;  86-205;  107-573; 
113-477;  114-2H4.  307;  131- 
394  ;  135-700  ;  137-76  ;  145- 
580;  151-389;  152-430;  165- 
875. 

Misc.  5-534;  6-15(7;  7-175;  13- 
t;;i8:  14-344:  15-438;  16-430; 
17-664:  lK-248:  26-370;  27- 
176  :  2S-233  :  29-574  ;  3N-139  ; 
48-338;  41I-300:  51-553;  62- 
:U'.2:  54-171:  55-C9;  5»-l4H;  63- 
148.  423  ;  6D-563 ;  71-334  ;  72- 
643;  73-307,  471;  82-362;  83- 
299. 

N.  Y.  Supp.  35-684;  47-2S2;  68- 
182.    l(H>-»;  60-265;   ««-9ol;   67- 
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16:  68-203;  69-1033:  70-479; 
74-101:  76-368;  77-835;  78- 
796;  82-586;  95-321;  96- 
781;  99-712;  101-843 ;  106- 
188;  115-911;  117-318:  122- 
95:  127-1100:  129-868:  137- 
259.  807;  139-505;  143-487; 
144-444;     145-1095. 

riv.   I'roc.  15-431. 

N.    Y.    Ann.    Cas.    8-297;    10-103. 
80<t4. 

Hnn,  40-471:  52-88;  70-60;  88- 
187. 

App.  Dlv.  6-516;  25-299:  41- 
457;  47-233;  101-318;  105- 
340;  132-372;  135-700;  155- 
852 

Misc.  7-175:  17-664:  20-73;  24- 
196:  3(J.186:  60-538:  53-521: 
58-506. 

N.   Y.    Siipp.   34-413:   47-l.V);  52- 

684:    68-769:    62-640:    78-163: 
84-254:      91-945:     94-43;     1»9- 
C»24:  106-299:  116-826;  140- 
495. 
Civ.    I'roc.   19-109. 
{OG5. 

App.  Dlv.  41-631 ;  102-587. 

Misc.   15-174. 

N.    Y.    Sopp.   84-144. 
3066. 

App.   Dlv.   98-243:  105-308. 

N.  Y.  Supp.  49-517;  84-518;  90- 
417:  9:1-959, 

Misc.   69-563  :   72-644, 

St.    Rep'r.   42-79. 
Snlid.  1. 

Hun.  40-331. 
Snbil.  2. 

Hnn,  88-187. 

App.  Dlv.  26-297;  40-29;  88-5. 
98-243. 

Misc.  52-334. 

N.  Y.   Siipp.  49-520. 

Week.   Dig.  20-17. 
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Svbd.  8. 

App.    Dlv.    136-701. 

Misc.   16-580. 

N.  Y.  Supp.  119-252. 

St.  Repr.  35-377. 

Week.  Dig.  20-17. 
Sabd.  4. 

Hun,  34-260. 

App.  Dlv.  88-5;  136-701. 

Alisc.  73-471. 

N.   Y.  Supp.   13-551:  lld-2S2. 

Civ.   Proc.   19-144. 

Week.  Dig.  20-17. 
Svbd.  6. 

Hun,  71-540. 

Misc.     16-438;     16-436;     lT-105; 
62-290;    63-525. 

St.  Rep'r.  64-917. 
3067. 

App.   Dlv.  40-2i):  135-701. 

Misc.  9-456  ;  30-365  ;  72-644. 

N.     Y.     Supp.     67-546;     62-452; 
119-252. 

riv.  Proc.  19-142. 

How.  61-47. 
3068. 

Hun.      34-55;      40-481;      42-281; 

47-433:  70-60:  92-2. 
App.    Div.    6-222;    18-566;    T6- 

450;    105-340;    113-602;     131- 

388;    165-853. 
Misc.    7-123:    17-663:  36-33;    37- 

246;  44-85;  68-20. 
N.    Y.    Supp.   46-33:    72-591;    T5- 

247;   91-43;  98-772;   116-273. 
St.   Repr.    14-315. 
How.    66-397. 
Abb.   N.  C.  31-263. 
3069. 

Hun.  42-8a 
App.   Div.  22-221. 
Misc.  T7-670. 
N.    Y.    Supp.    138-571. 
3070. 

N.    Y.    128-555;    148-289. 
Hun,    27-373,    592;    29-546; 

3.VJ;    38-234;    42-170.    207; 

214;    45-130;    66-234;     73- 

88-220;    89-207. 

App.  Dlv.  6-224;  20-302:  7G-270: 
91-412;  92-78;  101-286. 

Misc.  6-204;  18-5(^;  27-120; 
34-409;   68-427. 

N.     Y.    JSupp.    34-722.    1087:    46- 

1081;    68-387:   76-457;    86-889. 
916;  91-658.  --^«^ 

St.   Rop'r.   12-438. 

Civ.    Proc.    15-131. 

N.    Y.   Ann.  Cas.  7-140. 

3071. 

Hnn.     31-481;     66-2,14;     87-537; 

H.s— ."isn 

App.  Dlv.  6-224;  16-476:  91-412: 

ife-SO:    101 -285;    120-673. 
Misc.      6-204;     27-30;     32-261: 
68-428. 


31- 
48- 

ooo; 


NOTES. 


^ 


N.  Y.  Supp.  34-280:  86-880. 
01-658;    105-914. 

St*  Rep'r.  16-539. 
30T2. 

Hun.  06-234. 

App.  Dlv.  91-412;  101-286. 

Misc.  «-511. 

N.  Y.  Supp.  28-754;  86-916; 
658. 

Civ.  Proc.  1»-172. 
3073. 

Hun,  SO-343;  86-53. 

App.   DiT.  6-224;  »1-412;  02 

Misc.   16-332:  18-508. 

N.  Y.  Sapp.  88-158:  86-916. 
3074. 

Hun,  89-191. 
App.  Dlv.  44-17. 
Misc.   43-81. 

N.  Y.  Supp.  60-457:  86*514. 
8075. 

43-81;   44-454. 
Supp.  90-155. 


916: 


81- 


-80. 


Misc. 
N.   Y. 
3076. 

Misc.*  43^1. 
Snbd.  2. 

MiRC.  39-442. 


8O-20B;  86-514. 


3077. 

MIrc. 
3078. 

Misc. 
3079. 

Misc.  43-81. 
3080. 

•Misc. 

ao8i. 

Misc. 
3062. 


43-81. 
16-438; 


43-81. 
43-81. 


48-8L 


App. 
[Is 


DiT.  72-6M. 
87-246. 


Misc. 
3083. 

Misc.  87-246. 
30S4. 

App.  Dlv.  14-56;  72-636. 

msc.   37-246:  42-65a 

N.  Y.  Supp.  87-719. 
30H.n. 

Misc.  37-246;  42-658. 

N.    Y.  Supp.  76-546;  87-n9. 
3UK6. 

42-659. 


Misc. 
3090. 

Misc. 
3O01. 

Misc. 
3002. 

Misc. 
3093. 

Misc. 
3009. 

Misc. 
.'tl04. 

.Misc. 
3105. 

Misc. 
3127. 

App. 


37-246. 
37-246. 
37-246. 
37-246. 
lR-438. 
37-245. 
37-246. 
Dlv.    102-587. 


313R. 

App.    Dlv.   167-376. 
Misc.  66-311. 

K.   Y.  Supp.  142-244. 
31 40. 

St.   Rep'r.  51-886. 

fMv.  Proc.  19-107. 
Subd.  11. 

St.    Rep'r.   31-759. 

Civ.  Proc.  6-14& 
Svbd.  18. 
'    N.  Y.  Supp.  6-569. 

Civ.  Proc.  16-366. 
Sabd.  16. 

App.  Dlv.  46-217. 
3141. 

Hun,  87-41. 

Civ.  Proc.  19-107. 
3144. 

Hun.  46-151;  87-4L 
3146. 

Hun, 
3146. 

Hun, 
3150. 

App.   Dlv.  99-16. 

N.  Y.  Supp.  90-1016. 
3161. 

App.    Dlv.    17-205;   51-104. 

N.    Y.     Supp.    45-487;    64-457; 
137-411. 
3152. 

Dlv.    99-16. 
Supp.  90-1016. 


46-151. 
46-151. 


3154. 

Hun, 

Misc. 

N.  Y. 
3166. 

Misc.  30-626. 
3156. 

Misc. 

N.   Y. 

N.  Y. 
3158. 

Misc.  48-249. 


66-364. 
30-625. 
Ann.  Cas.  6-197,  202. 


11-451:    17-667:   23-544. 
Supp.   33-415:  52-841. 
Ann.  Cas.  7-314. 


3150. 

Misc. 
N.   Y. 
31 60. 

Misc. 


43-249;   54-519;   66-189. 
Supp.   121-216. 


12-198;     15-462:     1«-Rr.»: 
29-589:   43-249:   46-420:   56- 
122;    64-35;    65-540;   66-100. 
N.    Y.    Supp.    61-247;    1O6-1107; 

117-047;    120-913:    121-216. 
Civ.  Proc.  8-138;  15-289. 
8161. 

Misc.  43-249. 
N.  Y.   Supp.  111-848. 
How.  39-397. 
Subd.  5. 
St.    Rep'r.   40-234. 
Civ.  Proc.  21-225. 
3162. 

Misc.    3O-201:    43-249;    44-217. 
N.    V     Supp.    61-1102;    88-1010; 
122-215. 
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r 


N0TS8. 


8165. 

A  pp.   Dl7.   15T-5f>2. 
Svbd.  1. 

Misc.    KMI68;   43*840;    •8*47. 

N.  Y.  Supp.  31-674. 

Civ.  Proc.  lR-880. 

Abb.  N.  C.  ai-Mt 
Snbd.  2. 

N.   Y.  93-93. 

App.  DIv.  65-481. 

St.  Rep'r.  29-714;  46-5T. 
3166. 

Ml8C.  43-249. 
8169. 

N.   Y.  87-197. 


App.  Div.  %57-592. 
Mia 


isc.    12-108:   48-352 :  56-122. 

N.    Y.    Supp.    S9-434:    95^583: 
i:i«-108§L    1104;    141-294. 

St.  Rep'r.  46-2T6. 

Civ.  Proc.  25-253. 

How.  59-397. 

Week.  Dig.  18-858. 
Svbd.  1. 

Misc.  54«55. 
Svbd.  8. 

App.   DlT.   5-490. 

Abb.  N.  c.  2a^aaa 

How.  N.  B.  8«ia85. 
8abd.  4. 

Misc.   1S-429. 
Svbd.  5. 

St.   Rep'r.  84«fl98. 
(Mv.    Proc.    7-144. 
How.  N.  S.  2-56. 
8170. 

App.    Div.   58-88;   157-Ci92. 
Misc.  16-619. 

N.   Y.  Supp.  59-8S1:  88-180. 
8171. 

N.    Y.  186.a72. 
8172. 

Misc.  8-312;   12*44;  15*448;  16- 

620. 
N.   Y.   Ado.  Cas.  S-1B6L 
3174. 

MIic.  16-841. 
Civ.  Proc.  6-9CP7. 
3176. 

riv.  Proc,  8-«0. 
81 7«. 

Misc.  43*81. 
318N. 

App.    Div.    184*878:  126-84. 

Misc.    48*611;   45*575;    46*4 1o, 

414;  47-2.^»0;  65-313;  74^474. 

N.     Y.     Supp.     I»t-.'i6;     U»*413; 

108-1811;    110-2U6;    143-703. 

8189. 

Anp.  Div.  126-84. 
Misc.  20-431 ;  84*519  ;  45-575  ; 
46-110;  53-530;  «l-5ilS;  65- 
3i:i ;  74-474. 
N.  Y.  Supp.  W4-270,  51H:  ftl-W: 
9a-41»;  110-2:^rt;  114-170: 
118-671;    130-830  J    148-763. 


8190. 

Misc.     7-401;     54*548;     6drl76. 

377;  65-318. 
N.    Y.     Supp.    91-36;    164-849: 
lO8-110f ;  109-676. 
3191. 
N.    Y.   47-67. 


App.      IMt      160*288;      186-84; 

143-478 ;  149-908. 
Misc.    7-391:    9*147;    18-86:    13- 


168:     16-39;     17-147;     29-815; 
34-517 ;  47*821. 

N.    Y.    8upp.    69-1049;    95-733; 
110-236. 

St.    Bep'r.    80*064;   88-695;    AH- 
882:    50-589.    610;   51-221,    BSOi 

Civ.  Proc.  6-126.  191;  16*408. 

Abb.  N.  C.  29*479^ 

How.  67-188. 

Daly,  18*105. 

Week.   Dig,  22-2. 
Svbd.  1. 

Misc.   9-170;   84*5ia 

N.  Y.   Supp,  69-973. 

St.    Rep'r.    98-72;    48-624;    46- 
181,  197;  5,3-171. 

Civ.   Proc.  19-105. 

Abb.  N.  C.  25-61. 
Svbd.  2. 

N.    Y.   79-221;  96-812. 

Misc.  10-147;  19*10. 
Svbd.  8. 

BIIsc.  <t-121;  12-63.  408,  405;  13- 
77. 

N.   Y.   Supp.  33-87,  617.   694. 

St.     Rep'r.    23-83;    49-719;     81- 
911. 

Civ.   Proc.   7-140:  8-293:   i:MML 

Abb.  N.  C.  18*858;  29*481. 

How.  N.  S.   1-451;  8-108. 

Daly,  12-532. 
3192. 

Misc.    7-694;    69-311. 

N.     Y.     Bapp.     88*89;    109*811; 
125-B:t6;    148-763. 
3193 

App.    Div.    149-908. 

MiiiC.   7-604:   18-88. 

N.  Y.  Sapp.  188*977. 
319*1. 

App.  DIv.  124-.378. 

MIrc.  16-40. 

N.    Y.    Supp.    106*811;    188^81 

Civ.   Proc.  14-31& 
3201. 

N.  Y.  Supp.  5-643. 
Snbd.  4. 

App.   DIv.  16-39;  83-84. 
3207. 

Misc.  6-145;  9-72;  43-78. 
.n20*<. 

Misc.    16-.56:  43-78, 

N.   Y.  Ann.  Cas.  T-S17. 
32O0. 

Misc.  9-152:  43-73. 

Civ.  Proc.  6*184;  T*186b 
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^ 


N0T£6. 


8210. 

MlMS,  1MI*367;  43-73. 
Civ.   Proc.  «»184;  7»i85. 
Daly,  »-529. 
3S11. 

Misc.  43-7a 
Civ.  Proo.  6-110. 
Daly,  12^18,  5361 

Misc.  T-136. 
3X12.  _  ^ 

Misc.   18-241;  48^73. 
Week.  Dig.  22-174. 
3213. 
Hun,  7<MI0. 

App.  Div.  84-597.      ^^  ,^„    ,„ 
MlBC.  7-128;  »-4i6;  1^-768;  12- 
158  •-    13-ail;    14-22.    344;  >«- 
580;     19-83;     20-«lt;     22-120; 
23-701;     24-107:    26-477;    36- 
539  ;  43-73  :  47-54. 
N.  Y.  Supp.  «4-125.  fe4;  47-133, 
155;     4«-77D;     »ll-3i;     38-829; 
34-084;  86-240. 
3214. 

App.  Div.  13-47. 
MlBC.  11-576;  43-73. 
N.  y.  Supp.  32-796. 
3216. 

App.   Div.  88-448.     ^ 
Misc.  40-625;  67-438. 
N.  Y,  Supp.  83-10. 
8220 

App.  VW.  Tt286:  8l-irL 
n:  Sr.  Supp.  78-96;  81-11. 
3223. 

App.  Div.  166-73. 
How.  66-144. 
3225. 

Miec.  22-319. 
8226. 

App.  Div.  12-25.  84:  14-10;  20- 
204;     80-195;     47-288;     137- 

MlscT"  55-628;  67-376;  70-540; 

77-211. 
N.   Y.   Supp.  62-640. 
Week.  Dig.  21-79.       ^^ 
N.  Y.  Ann.  Cas.  10-108. 
8227.  ^       ^^„ 

App.    Div.    12-25;   2O-^04j  182- 

521;   187-462. 


N.    Y.    52-576:   82-8.'$9;   111-577; 

135-273;     168-566;    186-900.     • 
Hun.     12-438;     10-349:     28-1  W>; 

80-247;    87-289:    41-260:    46- 

328:  47-44:  fc^-iZI'.,  »^t«' 
56-274:  61-606:  60-456;  7H- 
894;  86-64:  88-20. 
App.  Div.  6-223:  85-140:  29-626: 
lfii-i49:  «6-5ftR:  43-230:  r,<>- 
27S:  53-272:  62-196.  M^:  73-60, 
409;  92-80:  96-100:  109- 
222.  886;  121-401;  131-670; 
134-S57;  148-776:  150-707 ; 
157-640. 

1120 


Misc.  7-386;  18-590;  2a-3J»: 
31-299;  33-726;  34-154,  410; 
35-1X4,  780:  54-299,  578;  61- 
612;  68-186;  64-296;  68-134, 
428;  72-110;  76-258.  _^    ^^ 

N.  X  Supp.  24-803:  44-406;  48- 
975;  60-12:  66-397;  70-1072; 
71-1T8:  T7-184:  81-481;  ^84- 
1991  66-889  ;  ^-«27  ;  102- 
790  104-932;  105-3.'i2,  1039; 
106-98.  769:  111-24:J,  HoO, 
645:  113-lwih:  116-172.  7H4: 
113-1065;  116-172;  123-794; 
llM-347:  11f»-llH).  TkH),  645; 
125-1022 ;  180-1003 ;  133- 
328;    135-ir»l.    820:    142-765. 

St.  Rep'r.  8-104;  11-472;  41-400. 

Civ.  Proc.  0-139.  326;  13-819; 
14-388.  411;  15-168,  452;  10- 
200.  422. 

Abb.  N.  C.  10-174. 

N.   Y.   Super.   8O-0(I,  448. 

Daly,   12-324.  ^  ^^^ 

N.  Y.  Ann.  Ca«.  5-152;  8-136,  240; 
0-414. 
Oiilld.  1. 

N.  Y.  81-283;  01-660;  116-560; 
112-366;   128-171.  ^     ^^ 

Hun,    6-355;    0-27:    11-310;    80- 
30S;    31-381:    35-182;    45-579; 
50-539:  60-456;  78-594;  82-86. 
App.   Div.  %6-100.       ^      ^_    «^ 

Misc.  11-635;  14-550;  17-425; 
24-207. 

K.  Y.  Kupp.  4-865:  85-1074. 

Bt.  RepT.  10-316:  25-853;  30- 
230:  42-78:  52-621. 

Civ.  Proc.  18-189. 

Abb.  N.  O.  22-462;  80-300. 

N.   Y.   Ann.   Cas.  7-78. 

oiibd.  2. 

N.    Y.    101-185;    115-170;    164- 

414. 
Hun,  53-600:  01-282. 
App.   Div.  8-418;  54-23,  127. 
MUc.  2O-4.30;  26-501. 
N.     Y.     Supp.     36-199;    45-1028; 

66-840. 
Bt.   Rep'r.   33-992. 
Civ.  Proc.  8-47. 
How.  N.  S.  3-63,  440. 
K.  Y.  Super.  33-123. 
N.  T.  Ann.  Caa.  6-168. 
Subd,  8.  ^       . 

N.    Y-    38-53;    01-660;    111-517. 

578. 
Hun,' 86-107. 
App.    Div.    48-198;    81-206;    54- 

17;  06-100.  ,      ^  ^ 

Misc.    33-728:    66-573;    83-642. 
N      Y.     Snpp.     15-519:     64-1015; 

■66-270;  68-1056;   124-160. 
St.   Ufp'r.  37-557. 
Civ.     Proc.    4-2-J8;     18-250;    20- 

N.  Y.  Super.  55-224, 


NOTES. 


Snbd.  4. 

N.    Y.   66-646;   85-523;   111-577; 

127-416;    128-171;    164-85. 
Hun,    8-119;    4-53:    25-279;    27- 
374;    20-300;    40-627;    45-322; 
02-465. 
Add.   Dlv.  7-882;  10-59;  26-140; 

73-70.  410:  06-100;  121-402, 
132-870;  130-602;  145-641. 
Misc.  12-54:  18-688;  10-593; 
20-413:  27-130;  20-565;  84- 
ir»4;  30-398. 
N.  Y.  Supp.  4-162;  36-1032;  45- 
070.    1024:    47-89:   58-387;    61- 

943;     68-853;     70-913;     80-23; 

10O-515;     117-449;     124-62; 
St.   Kop'r.  21-743;  46-68. 
Civ.    Froc.    4-80.    227;   8-85,    348. 
Abb.    N.    C.    18-60;    22-69;    24- 

285;  20-298. 
N.  Y.  Super.  66-278. 
Snbd.  5. 
App.     Div.     117-601;     122-383; 

J125-752;      126-813;     127-364, 

424;    13«-2.->3;    132-873;    137- 

.5-2;     145-829:     152-815;     167- 

649;    160-252. 
Misc.    50-361;    54-574:    7T-286. 
N.     Y.     Supp.     08-rtK2;     110-.''.71, 

970:   114-718;   117-449;  180- 

542;  131-676;  ^^5-817;  137- 

805;   142-775. 
3220. 
N.  Y.  70-566;  76-330;  80-648;  86- 

524;  02-3o9;  111-577;  128-171; 

164-414. 
Ilnn.  18-31G;  30-395:  31-310;  66- 

272;  78-485;  81-362. 
App.   Div.  0-207;  10-59:  83-240; 

54-19;    62-195;    66-36;    78-69. 

410  ;    06-101  ;    100-S86  ;    114- 

108:     117-601;     132-870;     13.3- 

418;    130-98,    602;    148-775; 

150-707. 
Misc.   8-468;   17-03;   10-593;   22- 

3(59;     2.1-.W7:     27-129:    20-565; 

31-299;  82-73:  34-410;  30-398; 

.'>l-42.'>;     5I-S8,     2H0:     «l-6rj; 

68-186;  64-296;  72-110;  75- 

258. 
N.   Y.   Supp.  30-895;  45-970;  52- 

252:    6M-a87:    61-943:    66-270; 

70-918:    72-928;    76-628;    84- 

lt)9,  551;  88-1083:  06-827;  00- 

667  :   1O2-790  ;    104-408  ;   105- 

1039:    100-08;    113-1065;    116- 

784;   117-823;    118-347;    123- 

794,    881;    124-62;    130-1093; 

135-151.    820:    142-.552.    765. 
St.    UepT.    12-438;    14-237;    62- 

508. 
Civ.  Proc.  14-204:  15-389,  451. 
N.  Y.  Ann.  Cas.  1-18;  8-136. 
8230. 

N.    Y.    70-141;   71-222;   103-374: 

168-560. 


Hun,  23-83;   71-546. 

App.    Div.    28-218:    41-226:     fM- 

443;    78-69:    100-886 :      ±4S^ 

775 
Mlsc.'l2-.55:  56-185;  62-02;   «4- 

296  ;  74-561. 
N.     Y.     Supp.     76-628:     »Ct-827 : 

106-98;   132-152;   133-328. 
Civ.  Proc.  8-163,  431;  14-388. 
How.  67-35. 
3281. 

App.  Div.  7-386. 
3232. 

Hun,  75-30 ;  88-53. 

App.      Dlv.      1O1-130;      10O-133; 

118-124. 
Misc.  10-264;  23-8;  34-347;   48- 

20;  64-642. 

N.  Y.  Supp.  61-661:  64-528;  87- 

402;    01-876;    O6-10::7 ;     i07- 

926;   118-1003. 
Abb.  N.  C.  81-85. 
How.  60-28& 
3288. 

N    Y    72-482. 

App.'    Dlv.     84-147;      1O1.180; 

100-1^3. 
Misc.   84-349;  48-20;   64-642. 
N.    Y.     Supp.    87-402;     91-876: 

05-1027;  118-1003;  141-1016. 
St.  Kop'r.  3-707. 
8234. 

N.    Y.   68-20;    115-170:    13S-2S8. 
Hun,  80-224;  86-44;  87-237:  41- 

249;    42-160;    61-354;     «4-513; 

85-320;  88-131. 

.   Dlv.   7-386;  88-202:   87-12: 
-242.    245;    187-218;    148- 

823 
Misc.  32-543  :  54-578  ;   72-110. 
N.  Y.  Supp.  44-374:  64M575;  53- 

^SQ ;     67-15 :     83-104.5  ;      flO. 

1037  ;      10-1-952 ;       121.-1030 ; 

130-1093;   138-746. 
Civ.  Proc.   15-451. 
N.  Y.  Super.  50-96. 
N.   Y.  Ann.  Cas.  6-136. 
3285. 

N.  Y.  76-417. 

Hun,   28-12;  41-242. 

App.  Dlv.  36-570;  110-488. 

Misc.  22-369;  24-206. 

N.  Y.  Sum).  50-305;  53-423;  65- 

761 ;  OT-411. 
Civ.  Proc.  15-384. 
8236. 

N.  Y.  68-221;  74-448. 

App.    Div.    11-602;    28-116;    86- 

565;    128-462. 
Misc.  8-244  ;  26-345  ;  71-581. 
N.     Y.     Supp.     51-486:     55-721; 

112-834;    127-676;    136-805: 

137-536;    142-211. 
riv.  Proc.  7-58. 
3237. 

Misc.   54-576. 

N.  Y.  Supp.  104-9J52. 


^%. 
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N.  'y.  49-fl60:  5«-t03:  67-40: 
«4*469:  »a-3r>9;  12<J-«58;  168- 
583.  _ 

Ann.  Piv.  2«-13:  54-444;  00- 
244;   131-570;   180-768. 

Misc.  4<^.414:  61-612. 

N.  Y.  Supp.  48-1001;  116-172. 

St.  RepT.  40-560. 

N.  Y.  Super.  40-490. 

N.  Y.  Ann.  Cas.  5-50;  6-147;  16- 
33B. 

Week.  Dig.  21-406. 

Subd.  1.  ^„  ^^ 

Hun,     25-279;     SO-247;     48-18; 

61-606. 
App.    niv.   82-240;  86-585. 
Misc.   6-367. 
St.  Rep'r.  41-400. 
riv.   Proc.  13-442. 
Subd.  2. 

App.  Dlv.  151-144. 
3230. 

N.  Y.  101-652.  .^  ... 

II  un.     11-232:     26-519;     46-444; 

66-578;  00-254. 
App.       Dlv.      0--318;      131-570: 

132-593;     137-460;     1.-JO-768; 

160-R31. 
Misc.   46-414;  61-612.    ^^^  ^^^ 
N.     Y.     Supp.     73-961;    116-172; 

122-784;    146-l:0Sr>. 
St.    RepT.    32-426;    88-578;    50- 

355 
Abb.N.  C.  20-56. 
Sulid.  1. 

Hun,   50-536. 
St.  RepT.  31-546. 
Snbd.  2. 

N.   Y.   105-158. 
App.   Dlv.  61-2aS. 
MiRC.   36-166. 

N.  Y.   Supp.  70-359;  72-1061. 
Civ.   Proc.   18-250. 
How.  N.  S.   1-281. 
3240. 

N.    Y.    5S-3.^»8:    60-362;    74-448; 

76-64:  7S-ri41:  86-396:  88-620: 

08-336 :       111  -577 ;       126-589 : 

148-107;   208-31. 
Hun.    26-459.    592;    34-259;    86- 

450.  629:  40-67;  47-44;  64-94: 

66-280.    578.    579;    80-247;    83- 

412:  88-177. 
App.  Dlv.  17-63:  20-272:  27-369: 

82-48;  86-338;  42-250:  67-317; 

84-25  ;  H6-56h  ;  04-145  ;   103- 

531,     5.^3;      117-;i04;      laO-.TV). 

132-503;    130-708 ;    143-902; 

146-50:     152-637.     789.     792; 

163-.')03:   158- lis. 
Misc.  0-."»(»9:  lO-rn",!:  is-oni:  32- 

535  ;  80-441  :  47-5'.:4  :  41>-6()T  ; 

55-474;    62-324,    327;    66-217; 

67-518;    70-80;    71-508;    74- 

126,  561;  83-187. 


N.  Y.  Supp.  20-10.30:  80-344;  81- 
745;  84-991;  46-1070;  50-357: 
55-346:  67-329;  78-961;  70- 
662;  80-203;  88-1020;  87-1014; 
03-262:  O5-1009:  00-1058; 
118-890;  114-571;  122-1116; 
128-258:  128-29.  757;  120- 
450;  181-221.  182-152;  187- 
485.  825;  138-276;  142-801; 
144-217.    782. 

St.  RepT.  14-168. 

N.  Y.  Ann.  Cas.  6-149. 


Misc.  55-474. 
Hun.  71-113:  76-113. 
3243. 

N.  Y.  74-310;  112-117. 
Hun.  76-113:  81-138. 
N.  Y.  Supp.  20-382 ;  80-735. 
8244. 

Hun.  60-588. 
8245. 

N.  Y.  74-603:  105-54;  106-667. 
Hun,    25-.301;    81-426.    544;    82- 

526;  40-158;  41-87;  42-173;  45- 

305. 
App.   Dlv.    12-595;   28-27;    180- 

888. 
Mii5C    26-423 
N.  Y.   Stum.  44-112:  50-902:  54- 

915;    57-102;    115-167;    124- 

562. 
N.  Y.  Ann.  Cas.  4-183,  n.;  5-300. 
8246. 

N.    Y.    70-81;    105-1,53:    168-578. 
Hun,  32-481:  37-;il():  40-74.  4(13: 

48-181;  64-94;  70-479:  73-428: 

88-130. 
App.   Dlv.  12-81;  30-250:44-141. 

621;  40-41:  54-19:  88-143:  03- 

435;     05-210;     126-12:     160- 

476. 
Misc.     18-437;     10-555;     27-318: 

28-489. 
N.    Y.    Supp.    4-891:   34-625:    57- 

i;il:  6:4-861:   <W-257;  87-801; 

110-179;    145-679. 
SI.    RepT.    56-432. 
How.  62-113. 
N.  Y.  Super.  50-393. 
N.  Y.  Ann.  Caa.  8-186;  10-335. 
3247. 

N.  Y.  75-421;  05-639;  180-482. 
Hun.  28-417;  56-387;  58-169.  440; 

86-56. 
App.  Dlv.  14-467  ;  77-80  :  87-4  ; 
10»-601:     116-520;     1286-116; 
12<l-445;     132-280;     153-194; 
160-670. 
Misc.    12-(53:    10-598. 
N.    Y.    Snpp.   88-87:    70-29;   88- 

1057;  im^-3:hi  :  101-7 19;  106- 
700:     116-619;     117-45;    146- 

94. 
How".   N.   S.  2-1, 
'     N.  Y.  Super.  58-178. 

N.  Y.  Ann.  Cas.  1-282,  285;  6-50. 
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3348. 

N.  Y.  85-624. 

Hun.   78«583;  82-87:  86-52. 

Misc.  20-563 ;  7a-6o5. 

N.     Y.     Supp.     80-344;    61-953: 

^  131-300. 

x\bb.  N.  C.  15-452. 
3840. 

Misc.  36-866:  60-69. 

N.     Y.     Supp.     78-61;     74-927; 
124-916. 
3260. 

Hun,  26-592;  34-606:  64-95;  66- 

280. 
M1.S0.  26-424. 
8251. 

N.  Y.  116-416:  176-913. 

Uiin.  30-247;  33-381:  61-607;  65« 

642;  72-394:  78-308;  H8-52. 
App.     Dlv.     11-002:    42-250;    48- 

426;    53-272:    58«'86,    850;    87- 

M.-i;    li;i-124;   114-104;   1;MI- 

6oe;;    ia«;-r,.'i2:    ij«.s-4()2;   i«i- 

570;  132-698;  146-674;  151- 

450. 
Misc.  15-78:  16-332;  20-161;  30- 

:{0r>:  33-:J53;   46-410;  47-524; 

5N-302 ;   64-294 ;   67-576 ;   73- 

583;   74-120. 
N.   Y.  Siinp.  24-803:  34-731:  »«- 

790:    60-374:    61-1123;    62-4.-2; 

«8-444,    1101;    84-83():    88-990; 

00-509:     106-1SS:     107-9.SO; 

1 1  o-«T)  t :     111-213:     11 2-.S:i4 : 

110-915;    llH-577;    131-221; 

133-557:  135-921;  137-586. 
St.  Kop'r.  44-230. 
riv.   Pror.  13-329;  15-389. 
How.   N.   S.  8-383. 
Law  Itull.  4-41;  5-60. 
N.  Y.  Ann.  Cus.  2-102:  0-416. 
Snbd.  1. 

App.  Dlv.  111-614;  126-813. 
Abb.  N.  r.  21-181. 
How.  N.  S.  2-289. 
Sabcl.2. 

N.   Y.   135-272. 
Sabd,  3. 

N.  Y.  130-209. 

Hun.  24-367:  26-594;  27-533;  28- 

13:  82-554;  45-352;  50-533;  88- 

53. 
App.    Dlv.    5-37:    7-141:    5.1-445: 

57-99:  68-528;  86-565;  04-147. 

613;    137-460:    156-56. 
Misc.    7-542;   8-244:    11-337;   12- 

387:  15-79:  16*515:  21-497;  24- 

691:    26-378:    2S-144;    40-185; 

66-572;  70-538. 
N.   Y.   Supp.   28-61.  544:  32-236: 

88-581:     48-171:    58-778:    56- 

20s :    58-1100:    65-1123:    <IS-2S: 

81  -flOl ;        1  <»-667 :        1 82-396. 

7yS4:    127-670;    141-117;    142- 

211. 
St.    Rep'r.    28-686:    20-836;    86- 

917;  48-368;  6O«200. 


Civ.    Proc.    6-324;    8-400; 

179;    15-886.   451. 
Abb.   N.   C.   10-854;  22-464;   2e- 

43;   31-479. 
How.  N.  B.  1-281:  3-170. 
Daly.  13-815. 
Dem.  3-321. 

N.   Y.  AuQ.  Ca».  5-44;  10-370. 
Sabd.  4. 
Hun.  11-530;  24-367;  29-300;  Sl- 

432;  47-45t». 
App.    Dlv.    20-118;    68-528:    81- 

147;   131-670;   187-461. 
Ml8C.  O-509:    ll-6.^6:    15-7J>:    16- 

615;    25-346:    26-370;    03^-66; 

70-538. 
N.  Y.  Supp.  18-»i7:  51-486:  55- 

721;   56-20.S:   73-8»»8:    116-172. 

585;  122-784;  107-^76. 
St.   Rep'r.  31-757. 
Civ.  Proc.  18-249. 
Abb.   N.  C.   18-459. 
How.  66-144. 
N.  Y.  Ann.  Cas.  10-88a 
Subd,  5. 

N.  T.  124-624:  128-595;  lSd-588: 

150-539:   165-288.   654. 
Hun.  86-64. 

App.  Dlv.  23-135;  160-831. 
Misc.  26-50. 
N.    Y.   Supp.   8-764:  30-400;    83- 

log;  145-1065. 
Civ.   Proc.  4-222;  8-214;  14-126. 
3252. 

N.   Y.   107-610. 

App.    niv.    40-,33:    58-,T50;    132- 

35;   151-450;   l€M»-37. 

Isc.    34-100;   66-571;   62-528; 

71-154,  509. 
N.    Y.    Supp.    68-188,    1101:    69- 

460;     loYf-iitO:    114-511:    117- 

385;  122-1074;  135-921;  144- 

1073. 
Civ.  Proc.  8-220. 
Abb.  N.  C.   15-240. 
How.  N.  S.  2-512:  61-08. 
Week.    Dig.    10-451. 
Law  Bull.  4-37. 
3258. 
N.    Y.    34-855;    87-380;    08-597; 

126-592:      188-289:      188-255; 

-  -    -  ^'Tu^Ai^r.        1S6-414, 


Mlsc 


152-616;      178-407;      186-4 
107-110;  208-252:  208-69. 
*'*     4-616;  30-84;   35-154;  39- 


Hun. 
569; 


-Qio:  «>u-»i:  iN>-io4:  otf- 

54-348:    57-175:    89-351; 

61-161;    65-541;    66-120:    69- 
328'  09—56 
App.  blv.  7-352-  15-212.  519;  17- 
266:  34-44;  40-33:  51-172,  596; 
54-324.    445;    ^^--Air.    Kd-9^7. 
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^ 


189.110;  141-T62;    142.026; 

144«568,    683.    M)0 ;     147»2d7, 

800;    149-105.    4.-*l;     151-450; 

156-310;   108.89&;   169-116. 
Misc.     lO-lOS;     12-^45;     14*426; 

10-288;     222-279:     2H-428:     ^fiO- 

530;    33*.353,    451,    571;    34-99; 

38-442;    60-185;    60-C71;    02- 

32G;  ©4-296;  71-103.  509;  83- 

578. 
N.  Y.  Supp.  81-149;  S3-686:  36- 

434.    729;   44-260.   481;   46-668; 

49-188;    6T-102:    03-858;    66- 

613;   67.031:   tt«-2r»z,    437.    446, 

1101:    69-460;    72-387;    76-248; 

7tt*477{    80-208;    82-(»4;    91- 

269;    94HA1;    9(9-889;    99-692; 

1OO-220;      109-652:      118-897; 

110-('»40.     642;     llH-268,     H47: 

121-197,   874;   128-724;   132- 

92;      133-218.      1047,      1101; 

13^921. 
St.  Kep'r.  28i»78,  695;  83-814:  37- 

603:  39-607;  48-134:  4ft*-368. 
Civ.  Proc.  4-309;  H-214,  252:  13- 

292;  14-840;  16-86:  19-78,  203. 

42**  •  21-204 
Abb7*N.   C.   13^203;   14-496;   17- 

90;  2O-404:  21-8»9;  28-120. 
Hov.  N.  S.  1-2. 
;>aly,  13-315. 

N.  Y.  Ann.  Can.  4-164;  8-884. 
Subd.  1. 

X.  Y.  68-621;  72-602. 
Hun,  31-366;  69-352. 
A  pp.  Dlv.  42-166. 
Misc.  26-678. 
N.  Y.  Supp.  41-211. 
St.    Uep*r.    32-380;   86-542.   1008. 
Civ.  PpoC.  16-175. 
How.   N.  8.  8-328. 
Sabd.  2. 

N.    Y.    46-499:    49-810;    61-865: 

61-564;   6S-72:   72-174;  88-89: 

90-30.  672;  92-401:  95-666:  ••- 

273;    106-617:    108-241:    128- 

131,    251;    140-408;   164-407; 

208«'255. 
Hun.  10-203;  30-406:  81-408;  86- 

153:   86-872;    48-280.    504:   82- 

98:  58-34;  68-278.  298:  70-376: 

86-473. 
App.    Dlv.    3-19:    4-445:    82-474; 

38-570:  89-122:  4O-(508:  42-166; 

46-172:     S3-445:     64-324.     575; 

66-123;   86-40;   96-476;    189- 

119. 
Misc.     10-103;     12-347;     19-411: 

22-281. 
N.  Y.  Snpp.  16-763:  68-312.  1083; 

59-163:  66-1123:  66-1009:   70- 
1072:     80-890;    88-887;    98- 

1090;    128-832;    129-686,    780. 
St.    Kep'r.    11-122:    82-113:    83- 

M9:  88-408:  39-10;  44-215:  46- 

641:    48-805;    144-1049;    146- 

324. 


ClT.  Proc.  6-28. 

Abb.  N.  C.  23-277. 
3264. 

N.    Y.   20:J-253:   208-69. 

Hun.  66-127. 

App:   Div.  33-512;  52-454;   137- 

457;    144-683;    161-450. 
Aflac.  10-15,52;  14-426;  64-296. 
N.    Y.    Supp.    66-181;    118-347: 

128-724;    129-086;    13:J-213 ; 

135-921.' 
N.  Y.  Ann.  Cas.  7-80. 


Hun,    37-272;   64-14;   66-200. 
8286. 

N.   Y.   126-106. 

Hun,  76-610,  611;  86-58.  571. 

App.   Div.  8-810:  66-160;  67-100; 

68-86;     86-566;     94-147;     97- 

630;    114-106;     128-471;    131- 

284'   160-818 
Misc. 'l-422:  26-880:  34-348:  86- 

115;  68-862:  78-585. 
N.   Y.  Rnpp.  28-063;  88-582,  907: 

66-208:     68-144.     460:     79-062: 

83-1020;   115-744;   122-1074; 

133-557;    144-9rt7. 
Civ.  Proc.  16-338:  19-20,  166.  826. 
Abb.  N.  C.  29-145. 
N.  Y.  Ann.  Cns.  9-415. 
3267. 

Hun,  73-308. 

Misc.  9-509. 

N.   Y.    Supp.  .';3-158,    188;  10»- 

494. 
Civ!  Proc.  18-888. 
N.  Y.  Ann.  Cas.  2-102. 
3268. 
Hun.    86-119. 
App.    Dlv.    136-755. 
N.  r.  Supp.  38-188. 
N.  Y.  Ann.  Cas.  2-98. 
S«bd.  1. 
Hun.  25-184:  80-896:  88-125;  73- 

803;  86-62.  120. 
App.  Div.  42-250. 
Misc.  9-509. 

N.  Y.  Supp.  2-258;  69-10. 
Olv.    Proc.    16-.S38. 
Abb.  N.  C.   17-94. 
a>ubd.   3. 

Mli^e.   66-576. 
8869. 

N.  T.  Ann.  Cas.  2-102. 
3260. 

N.  T.  76-375. 

MlHC.  04-501. 

N.   Y.  Super.  46-313. 

N.  Y.  Ann.  Cas.  2-102. 
3261. 

Hun.  86-56. 

Misc.  3.'t-853. 
8262. 

Hun.  22-24:  37-372. 

App.    Div.    8-29;    99-243;    119- 
3.'i5;    134-553. 

MiMC.  43-373:  63-330. 
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N.   Y.   Supp.  117-385;  119-670; 

civ.   I'roo.  S-220. 
now.  «7-437. 
Abl>.  N.  C.  :£&-461. 

N.    Y.   6T-40. 
App.   DIv.   13-606. 
Misc.  19-264. 
3264. 

N.   Y.   136-211. 

Hun,   63-117. 

App.  Dlv.  13-606 :  27-869 ;  193- 

419 
Misc. '19-351;    43-373;    54-548, 

575. 
N.  Y.  Supp.  SO-357;  87-521;  92- 

1088;    104-849.   952. 
Abb.   N.  C.  29-461. 
826S. 

Hun,   16-453. 

App.   DlT.   91-411:   189-886. 

Misc.   19-331  ;  54-577,  592. 

N.     Y.     Supp.    ««-915:     87-522; 

194-952,   956;   124-17. 
St.   RepT.  4-144. 
Civ.   Proc.  14-399. 
Abb.  N.  C.  17-92. 
3206. 

Miso.  43-373;  5»-676. 

rs.    Y.     Supp.     56-132;     87-622; 

104-952. 
Civ.  Proc.  19-420. 
3267. 

Misc.  27-47;  72-134. 
N.  Y.  Supp.   119-194;  129-445. 
App.    I>lv.    134-446. 
320(«. 

N.  Y.  177-266;  192-286. 

Hun.  46-581. 

App.    Div.    42-428;    40-297:    49- 

33:    67-213.    408:    64-483:    67- 

337:  70-2:  74-450;  75-447;  78- 

438;   88-299;   90-.^.'^;   98-284; 

116-930;       117-130;       136-9; 

141  rH:irt :     1 46-624 :     154-387 ; 

157-592;    169-1 S.    513. 
Misc.  22-5r>4:  28-488:  30-416:  39- 

6.%S:    42-1.50;    46-406,    420;    49- 

3:{9;     52-(;32:     54-51;     63-524; 

«<i-189;   74-518. 
N.   Y.   Supp.  33-417:  59-629:  60- 

7(J7:    61-30.S:    4J2-417:    63-407; 

68-205:     72-234:     73-4a3:     74- 

1051:  77-515:  78-310:  79-1088: 

86-82;     1>0-603,     739;     92-574; 

101-1105;     102-929:     1O4-0OS: 

117-384:    120-121:    121-216; 

125-935  :     131-398  :     134-59 ; 

1.S9-357:  14."5-127,  060. 
St.   RppT.  27-52. 
Civ.    Proc.    14-114.    387:    13-238. 

245;  16-309;  18-325;  19-70;  24- 

247. 
N.   Y.   Sxiper.  46-258:  53-530. 
How.  60-137:  63-377. 
Daly,  10-392. 


Week.  Dig.  18-69S. 
N.  Y.  Ann.  Cas.  6-281;  9-37a.  3881 
Sabd.  1. 

N.   Y.  112-311. 

Hun,  49-64:  59-271. 

App.  Dlv.  25-338 ;  44-140  ;   104- 

22;  127-366. 
Misc.     19-278:     27>^18:     2S-489; 

29-589;    69-69. 
N.    Y.    Supp.    4-74:    58-140:     «1- 

1015;   93-356;    124-916. 
St.  Kep'r.  42-11. 
Civ.    Proc.   6-157,   375;   8-139:    »- 

456;   14-282:   15-116. 
Abb.  N.  C.  19-394. 
N.   Y.   Super.   50-429:  61-120. 
How.  N.  S.  1-39;  8-8S4. 
Dem.  4-499. 
Snbil.  2. 

N.   Y.  112-311. 
App.    Div.    98-284. 
Misc.  29-588. 
N.   Y.   Supp.  61-247. 
Abb.  N.  C.  29-291. 
Svbd.  4. 

App.   Dlv.  44-140;  79-2;  78-156: 

'^-437 
Misc.  22-305;  29-287;  42-150. 
N.  Y.  Supp.  49-1100;  69-332;  T6- 

609;   116-10. 
How.  N.  S.  1-146. 
Sabd.  5. 

Hud,  29-658. 
App.    Div.  98-288. 

Misc.     12-459;    23-880;    97-188: 

89-638. 
N.   V.   Supp.  34-256:  51-210:  OT- 

220. 
Si.  Uep'r.  39-184;  44-384. 
Civ.   Proc.  7-321;  18-197. 
Abb.   N.   C.   13-182. 
N.  Y.  Super.  49-95. 
Week.  Dig.  17-20a 
3269. 

N.  Y.  177-266. 

Hun,  46-581. 

App.   Div.   42-428;   141-885. 

Misc.   74-526. 

N.   Y.   Supp.   121-215. 

Civ.   Proc.  15-243. 

N.  Y.  Ann.  Cas.  5-281. 
Subd.  1. 

App.  Dlv.  25-197,  338. 

Misc.   29-589. 

St.   Rpp'r.   17-800. 

Civ.  Pi-oc.  6-157:  9-456, 

N.  Y.  Super.  60-429. 

Dem.  4-499. 
Snbd.  2. 

App.   Dlv.  112.64a 
.3279. 

N.  Y.  177-266. 

N.    Y.   Supp.   39-546. 

Civ.  Proc.  15-237. 

N.  Y.  Ann.  Cas.  6-281. 
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^ 


8271. 

N.     Y.    92-353;    177-266;    1»2- 

286. 
Hun.  27-270;  29-193:  43-854;  46- 

580;  7»-428;  77-546. 
App.    Dlv.    42-428;    44-141;    57- 

105.   212;    G7-337-    74-456;    77- 

520;     78-488;    88-139;    11«- 

930;    117-129.    564;    119-841; 

124-586;     136-9.     447;     141- 

837;    144-412;    146-623;    160- 

18.  512. 
Misc.    5-572;    6-265;    8-99;     14- 

79;  22-554;  23-331:  27-818;  28- 

489 ;  80-417  ;    42-150  ;  49-339  ; 

52-632;   69-69. 
N.  Y.  Supp.  47-714;  49-111:  58- 

140:   59-029;    60-767.    701;    61- 

1015:  68-l(ir).  266,   316;  73-493, 

77-515:    78-918;    79-1083:    84- 

331;     85-1011;     99-302;     101- 

1105:     102-276,    92fl:     li>4-806; 

120-882:     124-916;     125-935; 

129-240;      131-398;      134-59; 

145-127. 
Civ.    Proc.    14-172;    15-114.   237; 

19-88. 
How.  N.  S.  1-146;  2-26. 
How.  60-301. 
Abb,  N.  C.  81-484. 
N.    Y.   Super.   50-393:  59-130. 
N.  Y.  Aun.  Cas.  5-281;  9-377. 
8272. 

N.  Y.  112-810;  177-268. 
Hun,   29-657:  73-426:  78-487. 
App.  DiT.  46-297  ;  88-299  ;  109- 

148;  128-908;  146-624;  149- 

746. 
Misc.  9-691;  14-79;  22-554;  49- 

339 
N.  Y.'  Sunp.  29-220:  44-255:  50* 

130;    61-308;    62-417;    184- 

204. 
St.  Rep'r.  70-380. 
ClT.   Proc.   14-15:  15-114,  241. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281. 
3278. 

N.  Y.  177-266. 
App.  Dlv.  149-746. 
N.    Y.   Supp.   134-204. 
Misc.  9-691:  17-93. 
Civ.  Proc.  19-76:  28-239. 
N.  Y.  Ann.  Cas.  6-281. 
8274. 

N.  T.  177-266. 
Misc.   46-406. 
N.  Y.  Supp.  86-82. 
N.  Y.  Ann.  Cas.  6-281. 
3275. 

N.  Y.  177-266. 
N.  Y.  Ann.  Cas.  5-281. 
8276. 

N.    Y.    112-310;    177-266;    192- 

286. 
Hun,  63-47. 
App.  Div.  81-24;  88-298;  169- 

149;    124-254,   584. 


Misc.  9-691. 

N.  Y.  Supp.  62-351 :  86-26 ;  96- 

670  ;  108-721  ;   109-140. 
N.  Y.  Super.  67-154. 
N.  Y.  Ann.  Cas.  5-281;  9-390. 
8277. 

N,  Y.  177-266L 

App.     Div.     109-149;     122-667: 

124-255,  586;   130-469 ;   144- 

578. 
N.    Y.    Supp.    96-670;    1O7-508 ; 

109-140;   129-782. 
Civ.  Proc.  14-172. 
N.  Y.  Ann.  Cas.  6-281. 
8278. 

N.    Y.    177-266;   192-268. 


App..Dly.  88-299. 
Misc. 


9-691;  26-461. 

Civ.   Proc.   14-16,  144. 

N.  Y.  Super.  63-444. 

N.  Y.  Ann.  Cas.  5-281. 
3879. 

N.  Y.  177-266;  192-268. 

App.  Div.  48-88;  88-290. 

N.    Y.    Supp.   29-220;   47-484. 

How.  59-432. 

N.  Y.  Ann.  Cas.  5-281. 
3280. 

N.  Y.  207-28. 

App.  Div.  152-623. 

Misc.   66-230. 
8281. 

N.   Y.   200-57. 

N.  Y.  Supp.  137-975. 
3282. 

N.  Y.  Supp.  187-975. 
8287. 

N.  Y.  72-487. 

Hun,   26-856;  81-609:  46-482. 

App.  Dlv.  <W-7. 

N.  Y.  Supp.  48-313;  72-866. 

St.   Rep'r.  12-164. 

N.  Y.   Super.  54-451. 

N.  Y.  Ann.  Gas.  6-131. 
3288 

App.    Div.   126-554. 

N.   Y.   Supp.   110-894. 
3287. 

App.   Div.    184-654. 
8296. 

N.   Y.   87-184:   136-470. 

.    Div.    38-367:    47-272;  ,94- 
15;     9.S.286:     103-419;     132- 
962,  :S»0:    145-074;  160-818. 

Misc.  9-101;  28-561:  24-368;  36- 
841;   69-76;    70-638. 

N.  Y.  Supp.  62-792:  63-694:  50- 
132;  73-552:  84-240:  88.-5H: 
90-710;  116-723,  827;  127- 
905. 

Abb.   N.   C.  28-134:  29-145. 

N.  Y.  Ann.  Cafl.  4-48,  n. 
6297. 

N.  Y.  102-298. 

Hun,  69-319. 

App.    Dlv.   97-119. 

Misc.  14-229;  22-687:  96-96;  46- 
392;   62-11. 


^■^& 
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N.  T.  Supp.  31-141;  B4*e98:  09- 
366.  706;  82*979;  8fM»3;  102. 
296. 
C\r.  Proc.  88'-287. 
How.  81-108. 
32»K. 

Subd.   2. 

Misc.  57-211. 

N.  Y.  Supp.  lOT-727. 
32f>0. 

X.    Y.   Supp.   llT-449. 

.laoi. 

N.  Y.  207-29, 

App.   Viv,   162-028. 

Hun,  73-879. 

Ml8c.    82-08d:   SO*279;   67-576; 
74-474. 

N.   Y.    Supp.    132-370:    187-496. 

N.  y.   Super.  47-524. 

Week.  Dfg.  10-101. 
3304. 

App.  Dlv.  12-141.   144;   162-628. 

N.  Y.  Supp.  137-496. 
3800a. 

N.    Y.   Supp.   139-.329* 
3307. 

Hun.   60-124. 

App.    Div.    134-34. 

Misc.  25-96;  40-398;  48*435;  4S- 
396. 

N.   Y.   Supp.   (M-722:   81-82;  SO- 
US,   593;    0O-S98. 

How.   60-76;   64-108;  07-116. 

Redf.  4-320. 
Svbd.  1. 


App.  Dlv.  4t«387. 
nbd.  2. 


Subi 

X.  Y.  6«-685:  74-88. 

Hun.  0-206;  27-230;  81-611:  84- 
469:  30-47. 

App.  DiT.  48^513;  80-878. 

Misc.    19-52. 

X.  Y.  Supp.  66-722;  02-916. 

Abb.  N.  C.  10-385. 

How.  60-34. 

N.  Y.  Ann.  Cai.  1*406. 

Week.  Dig.  20-122. 
Sabd.  4. 

App.  Dlv.  67-98. 

X.   Y.   Supp.  68-28. 
Subd.  0. 

App.  Dlv.  07-119. 

N.   V.   Supp.  40-1062. 
Snbd.  7. 

N.  Y.  50-279:  68-106;  67-266; 
88-420;  00-521;  96-461;  102- 
2tl9;   123-519. 

Ai>p.   Dlv.   42-88. 

Hilc.  22-638:   62-lX 

X.  Y.  Supp.  40-1062;  60-866; 
102-296. 

Civ.    Proc.    4.2r,8;    6-290;    10-8: 
1.3-204;  30-184. 
fliibd.  O. 

Hnn,   26-3(51:   32-032;  46-438. 
Snbd.  11. 

N.   Y.   102-298. 

App.   Dlv.  43-88;  07-119. 


N.   Y.   Supp,  40-1062:  60-300. 
nv.  Proc.  90-184. 
Svbd.  21. 
App.   Dlv.  45-92. 

If.    X.    BQyp.   Of «Wl. 

01 V.  Proc.  1-407. 
How.  01-108. 
3808. 

Misc.  28-96:  40-897. 
3800. 

Misc.  38-364. 
3811. 


App,    niv._  184-251. 

Ml 


A 


igc.   20-288;   02-038;   70-416- 
N.   Y.   Supp.   116-7;   120-500. 
Daljr,  0-8II6. 
3812 

App*.   Dlr.   146-12. 
8818. 
Hun,  61-34. 

App,  Dlv.  57.100;  127-409. 
N.   t.   Supp.  68-28;   111-558. 
3814. 

Hun,  61*84. 
3316. 

Hun.  61-84» 
8817. 

Misc.   32-3.30;  62-305. 
N.    Y.  .  Supp.    06-679;    1O7-620: 
114-753. 
3318. 

Hun,  86*572. 

App.  Dlr.  184*145;  180*690 

MJiC.    10-2»1.    379:    63-531; 

370. 
X.     Y.     Supp.     33-907:     117-374. 
11O-104;    121-1121:    124*804: 
143-024. 
8810. 

N.  Y.  86*508. 
8320. 

N.    Y.   101-478;   188-801 ;   lOO- 

107. 
Hun,  46-803. 

App.  Dlr.  81-89,  46;  80-45:  78- 
459;  103-522;  104-140;  111- 
900:  ll4-r)«7;  124-798;  182- 
802:  138-480;  157-948. 
Misc.  00-50;  67-28;  SO'OOS. 
N.  Y.  Supp.  52-877:  69-33:  »0- 
.S63:  08-827:  98-15;  100-217: 
112-768:  117-537;  128-71; 
142-862;.  144-217.  ;i38.  270. 

0001 

App.  Dlv.  130«159. 
3322. 

X.  Y.  Ann.  Cas.  7-182. 
8323. 
Snbd.  1. 

Civ.   Proc.  8-827. 
3324. 

Misc.   16-432. 

Civ.    Proc.   8-325. 


Hun,  00-186w 
1180 


K0TE8. 


1 


App.  DIr.  32-275;  44-17, 

Misc.   S6HUtt. 

N.  Y.  Bopp.  35*624;  CUMMO;  69- 

1016. 
Civ.  Proc.  0-137. 
Abb.  N.  C.  10-468. 
N.  Y.  Ann.  Cas.  7-138. 
3320 

App.   Dlv.  331-275;  44-lT. 
•  N.   Y.   Aon.   Can.  T-184. 

App.   Dlv.   37-SO;   14S-18. 
3331. 

N.   Y.  0O-521. 

Hun,   17-520. 

App.  DIt.  114-568. 

Week.   Dig.  18-58. 
3832 

App.  Dlv.   152-623. 

]Mr»c.   32-384. 

N.  Y.   Bnpp.  137-4  W. 
3333 

n/y.  08-888:  155-404:  t7«-14«: 
177-810;  1«1-8I>1. 

Him,  «l-366;  IM-W;  70-107; 
76-74:   88-424;    85-500. 

App.  DlT.  2-412;  22-178,  287; 
32-7;  42-611;  55-240;  67- 
317;  KW-107:  114-704;  117- 
304:  llO-r>08:  126-74.  78: 
120-4r)5;  137-332;  138-286; 
160-580. 

Misc.  18*241;  25-280:  86-745; 
47-34  :  4M-607  :  40-607  :  55- 
249;  61-374;  68-524;   70-510. 

N.  Y.  Supp.  47-8S3.  102:^.  55- 
735:  81-4.'»2:  80-847;  105-8; 
115-40Q;  12»-1068;  124-839; 
145-754. 

St.    Rpp'r.   14-16a 

Civ.  Proc.  10-420. 

N.   Y.  Ann.  Cas.  2-53. 
8334. 

K.  T.  06-32;  08-S38;  155-404; 
158-129;  177-810;  181-391; 
107-48. 

Hun,  61-366;  64-92;  60-276; 
70-107;    76-74;   88-424. 

App.  Dlv.  2-413:  20-272:  22- 
12T,  178,  287;  38-7:  87-30;  30- 
92:  42-611:  55-249:  SO-.'H: 
67-817;  04-145;  100-197:  114- 
704;  117-K04:  126-74.  78;  131- 
95;  133-299;  136-801;  137- 
882;  138-286;  160-580. 

MIrc.  18-241:  22-490:  25-280; 
20-089;  86-745;  47-84,  524; 
48-607:  40-607:  58-240 :  61- 
374;   67-518;  68-524;    70-510. 

N.  Y.  Supp.  46-1070:  -l«-s«:?, 
1023;  52-618:  55-7.V>:  00-179: 
8»-:?47:  O5-1O09:  llKl-8:  115- 
495;  122-1083;  123-268;  124- 
«39:    145-7ri4. 

(Mv.   Proc.   10-7,  420. 

Abb.  N.  C.  20-198. 


8385. 

N.   Y.   186-296. 

N.    Y.    Supp.    120-1044. 
33:)6. 

N.   Y.    136-296. 

N.    Y.    Supp.    120-1044. 
8887. 

Mlgc.   54-27. 

N.    Y.    Bupp.    120-1044. 


Hun,  81-864. 
N.  Y.  Ann.  Cas.  1-19. 
Law  Bull.  5-6. 
3880. 
N.  Y.  160-113,  218. 
Hun,  61-468. 
App.    Dlv.    11-40;    86-74;    127- 

150;  134-470;  141-338. 
Misc.  8-487;  16-624;  17-104;  41- 

610;  57-648;  60-873. 
N.    Y.     Supp,    84-801;    1O8-607; 

111-354;  110-847;  125-1087. 
Civ.   Proc.   15-250. 
Abb.  N.  C.  81-484. 
3341. 

N.    Y.  02-584. 
8842. 

N.  Y.   125-200. 
Misc.  0-38;  40-417. 
N.  Y.  Supp.  60-767 ;  00-826. 
Abb.  N.  If.  31-320. 
3343. 

y.     Y.    107-58. 
App.    Dlv.    08-257;    134-34. 
Misc.    4O-.')06:    43-240,    329;    44- 
452;  45-209;   46-152;  60-489; 
71-200. 
K.    Y,    SupiL    58-58;   81-82;   88- 
1:J5:     OOil56;     08-1101:      lOO- 
1024;     106-8.     846;     126-130; 
143-667. 
Solid.  2. 

X.    Y.    8.^-174;   OO-402;    118-60."). 
Hun,     25-588;     80-629;     41-533; 

61-197. 
App.     Dlv.     10-27;    3,^-295:    40- 
407;     58-304:     50-llU:     65-21: 
60-61;  120-307;  144-254;  160- 
873 
Mlsf.*   22-T06:     20-286;     35-315, 

332;  36-127;  47-34.  473. 
N.  Y.  Supp.  60-49;  128-1069. 
St.    Rep'r    51-861. 
C'lv.     Proc.     7-330:     10-170;    15- 

434. 
Abb. 'n.  C.   20-181. 
How.  66-102:  67-371. 
How.  N.  S.  2-151. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  3-211. 
X.  Y.  Ann.  Cas.  2-33, 
SnlHl.  3. 
Hun.   57-66. 
App.   Dlv.   146-249. 
Snbd.  6. 
•N.  Y.  114-581. 
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•  App.   Div.   144-552. 

Misc.  e-51. 
Snbd.  6. 

N.  Y.  140-874. 
Sabd.  9. 
N.    Y.    112-!i59;    116-587;    1«»- 

533;   194-322;   201-218;   298- 

475 
App.  DiT.  1-404;  16-441;  41-5S4: 

65-368:     67-4T2:     03-61;     tt6- 

20:    86-195;     86-516;     101- 

598;     104-25;     118-835;     114- 

97;    117-152. 
Misc.   28-723;   30-689;   36-413; 

64-117. 
N.  Y.  Supp.  71-348 ;  72-505 ;  92- 

29:  93-285;   99-669;   102-359; 

128-247;  130-839;  146-397. 
St.    Bep'r.    29-319:    34-773;    36- 

542;   48-151;  07-501. 
Abb,  N,  C.  24-304;  30-86. 
N.  Y.  Super.  62-301. 
Snbd.  lO. 

Hun,   26-396;   36-8;  42-332;  47- 

238;  51-93:  01-573:   62-302. 
App.    Dlv.  6-583:  30-466;  60-77: 

62-185  ;       86-195  ;       03-409 ; 

104-564;    114-97;    116-607. 
Misc.     30-689;     33-758;     34-526. 

785;  74-226. 
N.  Y.  Supp.  67-956;  69-682,  908; 

70-936. 
St.  Rep'r.  42-195. 
Civ.    Proc.    9-251;    11-351;    14- 

249 
Snbd.  il. 
N.  Y.  69-647. 
Hun,  67t204. 
App.  Dlv.  96-95;  101-290;  138- 

713. 
Mlsf    7-1*^6 
N. '  Y.     Supp.     88-507;     91-740; 

123-762. 
.St.   R«»pr.  51-520,  774. 
Snbd.   12. 

N    Y.   94>-r>21:   129-210. 
App.   Dlv,   80-378;    149-548. 
Misc.  24-512:  27-508.  518. 


N.   Y.   Supp.  63-834,  980:  58-316. 
330;    87-:- 
1066. 


•131;    113-809;    133- 


CIv.  Proc.  20-188. 

X.  Y.  Ann.  Cas.  6-170. 
Snbd.  13. 

Hun,  28-370. 

St.   RppT.  1-528. 
Snbd.  18. 

N.    Y.    101-440;    141-485. 

Finn.  29-.S65;  66-607;  62-309;  73- 
136. 

App.     Div.    20-167:    44-140:    64- 
i^g;  149-494. 

N.   Y.   Supp.   4-4.S3. 

St.    Rep'r.    17-:i.S4:   46-185,   375. 

riv.   Proc.  11-03:  15-254. 

Abb.  N.  C.  28-429. 

How.   N.  S.  2-45. 


Snbd.  20. 

N.    Y.    86-358-88-626:    112-369; 
164-607;     1^-114;    18fl-490. 
42-164.   608;   44-2U0; 


109-219,    637: 


112-126: 
23-679. 


Hun,   41-9; 

70-107. 
App.     Div. 

764. 

Misc.    12-120:   22-490. 
N.  Y.  Supp.  95-684. 
St.    Rep'r.    18-799;    34-493:    63- 

541 
Civ.   Proc.  11-370. 
Daly,  10-71. 
3344. 

Misc.  16-618. 
3346. 

N.  Y.  101-207. 

App.     Div.     111-584: 

140-620. 

Misc.    16-563:   17-571;   

N.  Y.  Supp.  98-496 ;  136-262. 
3847. 

Hun.   49-157;   64-613;   86-KL_ 
App.    Div.    16-618;    68-375;    T5- 

57;?;    131-173. 
Misc.  .•J6-l.'n:  46-.342.  575:  64- 

517:   56-649;   72-378;   T»-362; 

84-98. 
N.   Y.  Supp.  74-180;  87-345:  90- 

332.    448:    1O7-806;    110-264. 

967. 
St.  Bep'r.  19-45. 
Cir    Proc.   14-892;  16-484. 
B«bd.  1. 

Dem.  3-859. 
B«bd.  8. 
Hun,  46-322. 
Misc.  27-540:  61-675. 
N.  Y.  Supp.  101-89. 
Civ.   Proc.  6-452. 
Dem.  2-644;  3-860. 
Snbd.  4. 

N.  Y.  192-415. 

Hun,  26-185;  81-515:  84-170;  45- 

322;  81-388;  86-55. 
App.      Dlv.      61-460;      llT-852: 

189-741. 
Ml8C.  6-515;  7-321.  561;  9-72;  16- 

296;   26-299,   460;    84^-405;    61- 

575;    68-197;    69-56;    62-491; 

69-335;  78-149;  79-862. 

N.  Y.  Supp.  39-884:  69-646:  TO- 
679:  91-36:   101-39;    102-427 
114-898:      116-64:       124-504 
125-624;    127-227;    13O-303 
137-929;   189-894. 

St.  RepT.  17-«53;  47-431,  446. 

Civ.   Proc.  6-452. 

Abb.   N.  C.   aO-297. 

N.   Y.    Super.  49-95. 

Dom.  2-492,  644. 

We.'k.   Dig.   17-208. 

N.  Y.  Ann.  Cas.  9-318. 
.Siibd.  5. 

App.   niv.   117-.'«52. 

N.  Y.  Supp.  102-427. 
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N.   Y.   135-034. 

Hun.   64-618;  09-447;  81-388. 

App,    Div.    25-462:    51-543:    6S- 

a76;   128-764;  134-576. 
Misc.  12-44,  113;  13-241;  16-321; 

l»-598;    24-287;    28-242;    30- 

171;     34-406;     69-155;     69- 

335;    T9-362. 
N.   Y.   Supp.   12-512:  30-884:  68- 

1073;  64-333;  65-250;  69-646; 

125-624  ;  13O-303  ;  133-447? 
St.    Rop'r.    17-853;    4T-431:    52- 

633. 
Civ.  Proc.  5-451;  30-242. 
Abb.    N.    C.    19-423:    22-62:   28- 

132;  3O-407. 
How.  N.  S.  1-66. 
Deni.  2-488,  620;  3-289. 
N.   Y.  Ann.   Cub.  4-200;  9-81& 
Sobd.  7. 

N.    Y.    110-140.   371;    192-415. 
Hun.  46-672. 

App.   Div.  61-450;  132-595, 
Misc.  34-405;  54-519;  69-617. 
N.   Y.   Snpp.  68-845:  69-646;  70- 

679;    114-898;    125-546;   126- 

88. 
St.  Rep'r.  70-178. 
N.    Y.  Add.   Cas.   9-262. 
Subd.  8. 

N    Y    98—442 

Mlsc'    16-2U6;    51-592;    59-509: 

60-415. 
N.  Y.  Supp.   101-72;  118-581. 
St.  Rep'r.  28-75. 
Snbd.  9. 

Hun,  29-47. 
Ml8c.  60-416. 
N.   Y.   Supp.   113-581. 
8«bd.  lO. 

App.  Div.  62-199. 
N.  Y.  Supp.  6-515. 
Civ.   Proc,  14-398. 
Abb.  N.  C.  21-363. 
Snbd.  11.   ' 

N.    Y.   91-235.   502.   662;   92-310; 

lOS-162. 
Hun,  25-16;  26-181.  325;  31-320; 

38-213;    34-310:     37-536;    40- 

235;  42-139;   44-588:  51-96. 
St.    Rep'r.    20-683;    28-511;    42- 

474. 
Civ.   Proc.  6-391;  12-180. 
N.  Y.  Super.  53-522. 
Snbd.  18. 
Hun,  25-185;  31-515:  45-322:  47- 

457 
Misc.*  26-461 :  84-155;  68-428. 
N.  Y.  Supp,  65-4:J6;  68-853;  115- 

160. 
N.  Y.  Super.  49-95. 
Week.   Dig.   17-208. 
Sabd.  14. 


3848 

MIaIb.  46-280;  68-37;  70-610. 
3352. 

N.    Y.   134-131;  136-412. 

Misc.  5-486. 

N.  Y.  Super.  58-17& 
3356. 

N.  Y.  Supp.  135-262. 
3356. 

Hun.  83-54a 

App.  Div.  101-130;  108-419; 
124-703:   160-242. 

N.   Y.   137-95;   165-264. 

Misc.  5-486;  84-848. 
8357. 

Hun.  86-846.  450. 

App.  DlT.  20-636:  42-848.  .')34: 
67-862;  72-412;  81-273:  88- 
138:  84-26:  86-267:  86-65,  216: 
90-266  ;      96-127  ;      102-185  ; 

108-]00.    584:    110-454:    127- 

878.  885;   144-734;   148-390; 

151-409.  430;  157-473. 
Miac.    41-50y;    44-276. 
N.  Y.  Supp.  83-944  ;  47-230 ;  89- 

908;  130-1005. 

av.  Proc.  19-420. 
3358. 

App.  Div.  96-126;  98-280;  108- 

106;    122-288;    151-754:    157- 

473. 
Misc.'  22-240;    28-105;    29-580; 

63-560. 


N.  Y.  Supj).  69-775:  67-932:  89- 

79     ~"  

3369. 


79:  90 


ipp.  B 
-576; 


1O6-704;   118-618. 


App.  Div.  81-296. 

N.  Y.  Supp.  81-105;  116-160. 


N.  Y.  148-417;  148-110. 

Hun,   86-410. 

App.    Div.   67-,Se7:  98-280;   102- 

185  ;  103-106  ;  142-837 ;  152- 

636:   157-473. 
Misc.  68-435. 
Misc.  69-575. 
N.  Y.  Supp.  90-576. 
3360. 

N.  Y.  160-569;  159-336,^176-215. 

Hun,  78-9. 

App.   Div.  6-574;  80-12:  40-562: 

96-124  ;      98-281 ;      102-102  ; 

103-106:     111-688;     121-121; 

127-442:   157-473- 
Misc.  14-194;  68-436:  69-576. 
N.     Y.      Supp.     51-76:?:     92-478: 

111-541.  755;  119-731;  136- 

752. 
8«bd.  2. 

N.   Y.   165-270. 
Hun,  86-451. 

App.  Div.  36-591 ;  113-765;  142- 
242, 

Misc.*  59-536. 
Snbd.  3. 
N.   Y.    159-336;    160-215 ;    1«I»- 

163. 
Hun,  8.^-411. 
App.    Div.    .15-601;   3fUr..SS;    l<rj- 

102;   112-834. 
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Misc.  3S-601. 

N.     Y.     Supp.     S6-edV;    Ta-157; 
125-339:  126-835. 
Sabd.  4. 

Misc.  22-240;  33-1. 

App.  Dlv.  142-242;  144.735. 

N.  Y.  Supp.  «7.833;  126-830. 
Snbd.  7. 

N     Y    133-244 

App.  Dlv.  1-141;  32-65;  102-102. 

N.  Y.  Supp.  62-478. 
Snbd.  8. 

Hun,   86-441. 

N.  Y.  Supp.  88-988. 
3361. 

Hun.  83-411. 

App.  Dlv.  85-288;  06-126;  97- 
617;  OH-281;  liKI-106:  157- 
473 

MlBC.  70-560. 

N.  Y.  Supp.  83-307;  8»-79;  128- 
138. 
3362. 

N    Y    208—80 

App.  Dlv.  98-282;  103-106;  157- 
473. 

App.*  Dlv.  98-282;  103-106;  157- 

478. 
3364. 

Hun,  69-177;  86-347. 

App.      Dlv.     98-282;     103-106; 

151-409;  157-473. 
N.  Y.  Su>pp.  142-585. 
3366. 

N.  Y.  188-245;  176-215. 

Htin.   70-364;   73-9.   13,   13:   86- 

347. 
App.  Dlv.  98-282;  1O3-106;  111- 

690;   121-121;   151-409;   157- 

473 
Misc. '  22-240:     43-560:     44-275; 

45-516;   62-508;   68-436;  69- 

576. 
N.  Y.  Supp.  92-31;  124-871. 
3366. 

X.  Y.  123-278. 

App.  Dlv.  6-574 ;  103-106 ;  151- 

^09;  157-473, 
8367. 

N.    Y.   176-216;   105-447. 

Hun,  65-542;  73-9;  80-559:  86- 

407. 
App.  Dlv.  6-574;  13-602;  62-26.'>; 

55-6S  3 :      108- 106:      1 10-4  55 ; 

121-121;      123-656;      140-.')!; 

157-47:J. 
Ml8c.    44-275;    57-162;    68-436; 

69-576. 
N.    Y.   Snpp.  3.3-46S:  65-470:  67- 

419;    107-981.    980;    1JU.871 ; 

137-491;  i:iH-73.^:  142-r)Sr). 

8368. 

Hiin.   86-347.   451 


App.  Dlv.  6-574:  103-100:  1 12- 
:\S1:  14H-416:  151-409:  157- 
473 

Mlsc.*53-341;  69-575. 


N.    Y.    Supp.    33-929;    168-t94: 

108-157  ;  126-967  ;  132-860. 
3869, 

N.  Y.  176-216. 

App.   DlT.   86-45 :   52-367 ;   811- 

633  ;  1O3-106 ;  121-121 ;  123- 

655.   688:   142-242;   148-390 ; 

151-53,  410,  459;  157-473. 
Misc.     86-602;    42-563;    44-275: 

45-516 ;  67-163,  669. 
N.     Y.     Supp.    65-470;     72-157: 

107-981,  089;  126-835;   18J(- 

284,  919.  954;  137-491;   18ti- 

733;  14^-949. 
;i370. 

Hun,  80-857. 

App.  Dlv.  27-574 ;  62-267 ;  10ft. 

106;  120-854;  126-849;  161- 

460;  157-473:  159-2i>2. 
Mi. SI.  70-286;  72-131. 
N.  Y.  Supp.  80-182:  6O..')02:  6S- 

470;  111-222-  116-924;   18». 

288. 
3371. 

N.   Y.  207-586. 

Hun.  80-868;  81-880. 

ApD.    Div.  6-674;  8^1;   19-516: 

»5-28;    86-551 J39-46 ;    86^ 

209;   103-106;   125-118:    12S». 

721;    132-77,    81;    161-460: 

152-636;    157-473. 
Misc.     26-88;     38-587;    47-410; 

83-333. 
N.  V.  Snpp.  64-682;  56-720;  77- 
1074  ;    §3-313  ;    92-060  ; 

651;   97-526;    116-495; 

919;    137-4S5;    138-733; 

585;  145-1058. 
3372. 

N.    Y.    148-107;    176-313;    181- 

327 
Hun.*  65-540,    542;    78-437;    8S- 

413;  86-347;  88-177. 
App.   Dlv.  1-489;  20-273:  8B-45: 

55-633 ;       82-567 ;       lOft.106. 

r>M;  121-121;  122-288:    133- 

656;    142-242;    146-50;    181- 

409,  450;  152-637:  167-4741. 
Misc.     10-650;     19-232:     44-277: 

45-516;  70-78;  74-125. 
N.  Y.  Supp.  30-957;  32-183:  SS- 

944;    34-991J   46-1070:    6^4-412: 


60-1H6;    6f-419;    81-527: 

31;     105-568;    106-704; 

S:!5:    128-29;    129-450;     131- 

221;  137-485:  138-733. 
3373. 

N.  Y.  207-586. 

App.  Div.  39-46;  103-106;   125- 

118*   167—473 
Mi»c.  25-88:  68^486:  69-578. 
N.  Y.   Supp.  54-682:  13H-73S. 
3374. 

App.   Dlv.   30*13;   35-181:    1««- 

106;    127-538:    152-246:    157- 

47.3. 
Misc.  88-587. 
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N.    Y.    Supp.    55-150;    T7-1074; 
118-33;   13e-514. 
:{375. 

Hun,  6S»-276:  70-364. 

App.    Div.   6-573;   7-449;   61-380; 

85-201):        1O2-101:       lo:i-l<K.; 

182-78 ;      147-504 ;      151-409, 

753;  155-672:  157-473. 
N.      Y.      Supp.      70-880:     H3-312: 

116-495;   1S2-159;   142-585. 
3376. 

Hun.   70-365. 

App.      Div.     103-106;     151-409; 

157-473. 
8377 

App.   Dlv.  36-555;   55-80;  103- 

106;    110-354;    144-735;    157- 

N.  *Y.     Supp.     56-729;     66-1005; 
116-495;  125-133;  142-585. 
3378* 

App.  Dlv.  20-636 ;  55-627 ;  103- 
106;  110-354;  144-T35;  157- 
473 

MJsc!  57-667:  70-572. 

N.  y.  Supp.  47-230 ;  129-828. 
3379. 

N.  Y.  133-274  ;  184-360. 

Hun,    66-309;   76-80;   78-438. 

App.  Dlv.  8-477;  103-106;  Ill- 
OSS;   129-723;   157-473. 

Misc.  12-462;  14-193;  38-587; 
43-305. 

N.   Y.   Supp.   77-1074;  88-825. 
3880. 

App.  Div.  21-188;  103-106;  Ill- 
OSS,   692;   129-723;    149-411; 


161-408,    439;    157-473;    159- 
469. 
.Misc.  38-587:  51-334:  62-508. 
N.    Y.    Snpp.    47-509 ;    77-1074  ; 
97-853  ;     100-388 ;     115-897  ; 
136-919.    954. 
3381. 

47-411. 

Dlv.  10.^-106;  167-473. 

Supp.  94-551. 


Misc. 
App. 
N.  Y. 
3382. 

Hun, 
App 


103-106 ; 


73-424. 

Dlv.  6-574  :  25-24  :  50-570  : 
103-106;    111-690;    144-735; 
151-4()9:    157-473. 
Misc.    16-151;    58-163;    62-508; 

70-509. 
N.     Y.     Supp.     92-960;      97-853; 
127-777;  128-138;  136-954. 
3383 

N.    Y.    183-275;   148-112. 

Hun,  86-450. 

App.     Dlv.     102-185 ; 

120-854:    157-473. 
MlBC.  28-105. 
N.  Y.  Supp.  59-775. 
3384. 

N.    Y.   141-535;   166-264. 
App.    Dlv.    67-362;    88-188;    84^ 
26;    86-267.    289:    86-216;    90- 

266;    96-127;    103-106;    124- 

125;  151-409,  450;  167-473. 
Misc.   41-509;   44-276. 
N.    Y.    Supp.    89-908;    108-596; 

109-494;  13O-1005. 
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INDEX. 

[References   are   to   sections.] 


^ 


Note. —  The  index  has  not  been  changed  to  conform  to  materia]  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material   otherwise   added,   amended   or  repealed   by  the  laws  of   1909. 

Albamdomaaemt. 

of  spouse,  ground  for  separation   ••...•.••...  1762 

of  action,  by  failure  to  file  summons  and  pleadings 82M 

of  part  of  plaintiff's  claim  in  replevin 1719 

of   condemnation   proceeding    8S74 

I.   AlATIMSNT. 

special  provisions,  not  affected , 782 

not  caused  by  vacancy  in  office  of  judge • 25 

not  cauised  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives •...,•  759 

when  part  of  cause  survives   759 

cause  of  action  in  replevin  survives 1730 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void   7® 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...  *764 

sttccessor  of  officer,,  receiver  or  trustee  nay  continue 766 

on  d^th  or  removal  of  officer  of  nnincorporated  association.  192U 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father. .  764 

II.    RlVIVAX.. 

time  to  continue  not  to  be  extended 784 

on  trfl^sf er  of  interest    756 

on  devolution  of  liability 766 

on  death  of  sole  party 757 

on  death  of  party  jointly  liable 758 

by  or  against  survivors  758 

when  part  of  cause  survives 759 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  of  ejectment  15211528 

on  death  of  party  to  partition 1588 

proceedings  to  bring  in  parties. 760 

appointment  of  administrator  for  intestate  defendant 2.'J88 

of   accounting  in  surrogate's  court   on  death    of   accounting 
party 2725 

use  of,  in  pleadings,  «te • 18 

AbortloB. 

private  sittings  of  court  in • B 

AbveomdlBgr  Debtors. 

order  of  arrest 549,  160,  28M 

warrant  of  attachment  against 686^  2906 

8''  1145 


INDBX. 

Abfl«Btees. 

See,  also.  "  Non-Risidbnts." 

«        desi^ation  of  parson  to  receive  summons.  ••• 4M 

publication  of  summons  against   4S6,  43S 

warrant    of   attachment    036 

in  justice's  court 2906 

effect  of  absence  on  limitation  of  actions 901,  401 

preaamption  of  death  from  abaane« « 041 

administration   ot    estate    of..*...* 2001 

provision    for    family 2601 

revocation  of  administration  on  return 2r«69 

absent  witnesses  to   will  on  probate 2t»12 

proof  of  signature  of  absent  witness  to  will •.* 261^ 

See  "  Title  Insurancb  CoMrANiit.'' 


not  subject  to  Judicial  suf>erviston   1004 

not  subject  to  action  to  dissolve  or  annul  corporation.. 1804 

excepted  from  provisions  for  voluntary  dissolution. 2431 

teachers  exempt  from  jury  service 1060,  1081,  1127 

proof  of  exemption    1082,  1128 

A6eo«mta  amd  Aeeovntlnir* 

Books  of  account,  see  "  Booxs.** 

I.  Actions  on  accounts. 

iMmo  cause  of  action  aocruta* •  • 886 

how  account   pleaded    581 

copy  to  be  served  on  demand • •  >  •  •  SSI 

when  to  be  veri6ed SSI 

order  for  delivery  of  farther  account >. .  581 

reference  of  actions  involving  long  account 1018 

In  justices'  courts. 

actions  on * 2861 

jurisdiction  limited 2868 

pleading 2041 

compelling  party  to  exhibit 2043 

disoontinuance  when  accounts  exceed  |400. 2960 

11.  Accountings  in  actions. 

on  demand  of  surety  on  undertaking   812 

compulsory  reference  to  take  account   '. « ^2^ 

in  action  to  dissolve  corporation  * 1793 

under  judgment  annulling  corporation   1801 

by  receiver 715 

action  by  attorney*general  to  compel  corporate  officers  to  ac* 

count 1781.  1782 

continuance  of  partnership  business  during  action  for  account- 

Ing :; 1047 

in.  Accountings  in  supeimi  couet. 

periodical  accounts  of  proceeds  of  realty  of  ialknta  or  tn«0B« 
petents 

1.  By  committers  of  incompetent  ptrton*. 

annual  account  .^ 2841 

annual  examination  of  account 9819 

temoval  of  committee  for  neglect  to  file.. •,,«.» 2842 

intermediate  judicial  accounting ^^^^ 

order  that  committee  file  account  or  supply  deficicficy..  • 
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INBKX. 

AccoiintM  fiiifl  Aceountinir  —  Continued* 

I\'.  Accountings   in   surrogates'    court. 
Sec  ••  Surrogate's  Court." 

t 
V.  Accounts  of  public  officers. 

of  moneys  fiaid  into  court • 752*754 

clerk   of  court   of  appeals , 3283 

salaried   county   clerks  and   registers 3285 

clerk  of  city  court  of  New   York liSUl 

of  district  attorney  to  county  court 11)68 

Acknowlrdarnient. 

of  indebtedness  to  bar  limitation 376,     305 

justices  of  New  York  city  court  may  take 326 

instrumentst  when  acknowledi^ed,  admissible   in  evidence. .   93o,     iKt7 

acknowledgment    not    conclusive 936 

proof  bv  interested  or  incom))ctent  witness  not  sufficient IKMi 

wills  acknowledged  or  nroved  not  admissible  in  evide/ice 937 

of   bonds   and    undertalcings 810 

satisfaction   of   judgment    to   l)e   acknowledged 12fi(> 

assignor   to  acknowledge   assignment  of  jnagmcnt 1262 

of  agreed  statement  on   submission   of  controversy 1279 

fees    for    taking 3298 

Aotlon   to  Recover  ChnttelM. 

Sec  **  Replevin." 

Action  to  Recover  Renl  Property. 

Sec  *•  Ejectment." 


Action*. 

I.  In  general. 

defined .^S33 

divided   into  civil  and  criminal 333.1 

"criminal    action"    defined 3336 

*•  civil    action  "    defined 3:«7 

"  action  '*   refers  to  civil  actions 3343 

onl^  one   form   of  civil   action 3.S39 

civil   and    criminal    remedies    not    merged 1H99 

designation   of   parties   to   civil   action 3.338 

cross-action   by    defendant 760 

special  proceedings  arc,  for  |)unH>ses  of  statute  of  limitations.  414 

11.  Capacity  to  sue.     See  "  Parties," 

III.  Commencement. 

commenced  by  service  of   summons « 416 

for  purposes   of  statute   of   limitations 39R-400 

what  deemed  commencement 3348 

IV.  Joinder    of    causes.      .See    '*  rLEADiNC." 
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IKDEX. 

Actional  —  Continiied. 

V.  Consolidation    of   actions.      See    "  Consolidation." 

VI.  Sevksance.     See  **  Severance   of  Actions.*' 

VII.  Ancillary  to  other  actions  and  remedies. 

for    discovery    abolished 1914 

by  sheriff  in  aid  of  attachtnent tv^^ 

by  plaintiff  in   aid  of  attachment 677 

VIII.  For  official  acts  and  omissions. 

by  claimant  against  sheriflT  for  taking  chattel  in  replevin....  1710 

against    constable    for    failure    to    return    execution TU.fjS 

against  constable   for   money  collcctc*!   on  execution ;tiMl 

against  municipal  officers  for  public  funds 192ft 

by  taxpayer  to  redress  municiiMtl  wrong 125 

IX.  On   BONds  AND  undertakings. 

by  party  on  bond  to   people  or  public   officer 814 

on  penal  bonds   1915 

on  undertaking    on    appeal 130$),  275S 

from  '  surrogate's   court 2162 

on  security  to   refund   proceeds  of  sale  in  partition loM3 

on  undertaking    on    injunction €25 


* 


on  bond   for  jail   lil>erties IQO'lTI 

against   bail    lor   discharge   from   arrest 5tt6w     ?9i 

on  bond  of  executor,   administrator  or  guardian 26S4*  2^ 

X.  Actions   authorized    by    code. 

1.  For  torts. 

for  vexatious  suit  in   name  of  fictitious  party lSiC» 

for  unauthorized  and  vexatious  suit  in  name  of  another.   lik*i 

for  causing  death    b^   negligence 19UG2-19(>^^ 

damages  for  arrest  in  violation  of  witness'   privilege.  .  .  .     }^ 

for  levy  on  exempt   property ISJM 

for  damages  and    penalty    for   disobeying   subpoena [     833 

payment    of   fine   on    contempt    imiwsed    as    indemnity    to 
aggrieved  party  bars  action   for  damages.. 2284 


2.  On   contractual  and   qitasi-contractnai   liabilities. 

on    judgments 1913 

to  charge  joint  debtors  not  served   in  previous  suit 1887 

by  trustee  against  beneficiary  for  costs,  etc 19H 

by   surety  against   principal    for  costs,   etc 1S>16 

on   securities    representing   court    funds 7^ 

to    determine    claim    of    dower 1647 

for    instalments    of    dower    after   admeasurement 1614 

to  sell   lands  for  non-payment  of  dower 1<;14 

against   persons   holding  over t&M 

by  evicted   purchaser   at   sale   on   execution 1479 

against    purchaser    from    defendant    in    ejectment 1S& 

on  reversal,  by  person  evicted  by  summary  proceed] ngps .  .   1S26S 

by  person   evicted   during  life  of  life-tenant 231S 

to    compel    conveyance    bv    infant    or    incompetent     per- 
son   2a45-2M7 
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IXDEX. 

Aetlons  —  Continued. 

X.  Actions   authokized   by    code  —  Continued. 

2.  On  contractual  and  quasi-contractual  liabilities  -—  Continued. 

by  heir  for  reimbursement  after  sale  .of  realty  for  debts.  2718 
against  revoking  party  for  costs  of  arbitration 2384 

A-dJonrnment. 

on   Saturday  to  be  to  day  other  than  Sunday 6 

trial   of  causes  at  adjourned   term 34 

of  term  of  court  in   absence  of  judge Xi 

of  term   to    day   certain   bv   direction    of  judge .'tti 

of  actual    session    to   another    place 41 

of  trial   of  action   to   another   place 41 

not  to  cause   abatement 44 

trial  commenced  may  be  continued  beyond  term 4r» 

of    court    of    a|)pcals 107 

flower  of  referee  to  adiourn  bearing lOlS 

of  application   for  discharge   from    nnprisonment 22(H) 

heanng   on    arbitration 2.'Mi8 

in   surrogate's   court    241M) 

in    justice's    court 2951)-2«.HJ8 

of   marine   causes   in   Xew   York   city  court • . . .  3186 

Adntlnl«trator«. 

See  *'  Executors  and  Administrators." 

Admiralty. 

See,  also,   "Marine   Causes:"  "Vessels." 
New    York   city   court  has   no   admiralty  jurisdiction 317 

vldmliiaionii. 

of   service    of   summons 434 

by   failure   to   deny 522 

demand    for  admission   of   genuineness  of   document l',V» 

costs   of   proving   document   after   demand    for   admission 735 

by   members   of  corix>rations 839 

Ad  ^nod  Damnnm. 

writ  of  assessment  of  damages  substituted  for 1091 

Sec  "  Assessment  of  Damages." 

Adultery. 

Sec  "DivomcE," 

AdTancements. 

to  be  included  in  distribution 2738 

what    deemed    in    advancement • 2738 

Adireme  PoMneniilon. 

See   "  Limitation  of   Actions." 

AdTertlnenientw. 

Sec  *'  Publication." 

fees   of  printers « 3317 
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INDBX- 

defined    

who  may  take S4284t 

without  the  atate  844 

compelling  party  to  make  depoaition 865 

want  of  title,  etc,  to  be  diaregardcd 7:01 

Verification  of  pleading  by    S25 

form  of  verification  of  pleading 53ft 

to  procure  order  of  arrest   6>T 

verified  answer  as,  on  motion  to  vacate  injunction 8>0 

of  service  of  notice  as  presumptive  evidence 927 

for  order  to  show  cause  780 

to  be  served  with  order  extending  time • 782 

to  be  served  with  order  to  show  caua« 782 

of  surety  to  undertaking 812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 923 

of  printer  to  publication  of  notice  926 

of  merits  not  required,  when  answer  verified 960 

to  account  of  executors,  administrators,  etc 2732 

to  inventory  and  account  of  general  guardian 2d61 

on  application  for  warrant  of  attachment  in  justice's  court....  2900 

on  requisition  in  replevin  in  justice's  court 2930 

admissibility  of  9X  partg  affidavit  in  justice's  court 30Oi 

to  ba  filed  when  used  in  justice's  court 8148 


limitation  of  action  by  principal  against  agent  for  danugca* .  •  •  40T 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of   arrest    for   misappropriating   funds   or   property 548 

in    justice's    court 28E^ 

verification  of  pleadings   by 523 

Aflrricnltnral   Lii^f. 

joinder  of  causes  of  action  for  penalties  under 484 

Albany,   City  of. 

recorder  to  prepare  trial  jury  list 1011 

Albmny,    City    Court    of. 

is  a  court  of  record 2 

special  ^ statutory  provisions  not  affected. ...» 3214 

civil     jurisdiction SiCS 

jurisdiction  of  actions  for  penalties. 3223 

may  enter  judgment  by  confession . . .' 3224 

jurisdiction    of    summary    proceedings    to   recover   poaession    of 

real     property • 2234 

who    mav    serve    summons 320^ 

proof  of  service  of  stimmons •^-  32nS 

service   of  complaint   with  summons • 3207,  3208 

action  commenced  by  service  of  summons 320O 

security    for    costs 3268-^70 

answer  rai.sin<r  title  to  real  property 3212 

arrest,   attachment  and  replevin   in 3210.  8211 

docketing     judgments 3225 

execution    on    judgments • 322R 

appeal  t)  countv  court 321S 

section  3301  relating  to  clerk's  fees  not  applicable 8300 

Albany,  County  of. 

jail    liberties    for 145 

drawing  of   j?rand   jurors   in ,.  1041 

panels  of  trial   jurors   in XQ9 

stenographer   of  surrogate's  coitrt '""**' 

of    county    court 

Albany,  JnNtlGe*H   Conrt   of. 

name  chanytMl  to  "  City  Court  of  Albany,"  L.  1884,  chap,   122 
See  "Albany,  City  Court  op." 
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New  York  city  court  cannot  naturalize. • 818 

dUabilit^  during  war  excepted  from  atatuta  of  limitationa 404 

not  entitled  to  jury  of  part  aliena 1100 

aon-resideota  cannot  act  aa  executors  . . . «< 2564 

aon-reaidenta  incompetent  to  act  aa  adminiatrators. 2504 

dark'a  f  cei  oo  naturalisation SSOt 

▲llaaomr. 

Sec  "  Dxvoecb;  '*  "  Swabatiom/' 
AllwrABees. 

See  "  Coaxs." 

Alaa«koii«Mi. 

keeper  exempt  from  jury  tervlce 1080 

Aaa«a«|a»eBt. 

by  inserting  defendant'a  true  name 461 

to  bring  in  partica  452 

on  death  or  tranafer  of  interest 700 

of  course 542 

for  delay 542 

aenrice  of  amended  pleadings 543,  798 

of  pleading  on  variance  from  proof 539,  540 

leav*  to  amend  on  dacision  of  demurrer 497 

wrvioc  of  amended  complaint  to  sustain  order  of  arreat 558 

to  cure  defecta,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  ete 723 

to  conform  proccedinga  to  statute '  724 

action  may  retain  place  on  calendar 72S 

to  correct  mistakes,  etc,  in  condemnation  proceedings.  722-730,  3368 

order  of  eourt  required  727 

of  bonds  and  undertakinga  730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  fictitious  name   1251 

of  judgment  docket  of  county  clerk   1269 

to  pericct  appeal    1303 

on  appeal  from  surrogate's  court   1303.  275S 

to  caae  on  appeal  from  court  of  claims 277 

of  auto   writs    1997 

mandamus  and  return  amendable  only  by  leave   2080 

of  returns  by  sheriff  and  other  officers   725 

of  returns  by   subordinate   courts    723 

of  pleadings   in   justice's  court 2944 

on  decision  of  demurrer  in  justice'a  court 2939 

jkwetllary  Letter*. 

See  "GuAaDiAN*,"  "  LsrrKas  or  AouiNXSTaATioN; "  "  LxTTsaa 

TiSTAUBNTAaT." 

proceedings  for  allowing  animals  to  run  at  large,  aee  "  STtAva." 

AaBvitiea. 

apportionment  of,  on  death  of  person  interested 2074 

Amather  Action  Pendingr. 

ground  of  demurrer  to  complaint ^| 

to  counterclaim **» 

Amswer. 

counterclaim  in,  see  "  CouNTncLAiM.' 
demurrer  to,  see  "  Dayuaaaa." 
reply  to,  aee  "  Riply." 
▼crincataon  of,  see  "  VsaiFiCATiOM. 
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INDV3L 

4p9«i»lti  »  Contlnved. 

I.  General  provisions  —  Continued. 
2.  Taking  the  appeal  —  Continued. 

from   final    orders   in   summary   proeecdingi  to   rccercr 

possession  of  land 

from  order  or  judgment  on  award  in  arbitration 2381 

from  order  of  county  court  in  supplementary  procoedinjr.  iM33 

from  final  orders  in  condemnation  proceedings 8375 

by  plaintiff  from  judgment  for  defendant  in  condemna- 
tion  proceeding • 3370 

8.  Case  on  appeal,  see  "  Case." 

4.  Security  and  undertakings, 

respondent  may  waive > 1305 

deposit  in  lieu  of  undertaking 1306 

undertaking  to  be   filed 1307 

order  for  new  undertaking  pending  appeal 1306 

action  on  undertaking 1300 

undertaking  by  mnnicipal  corporation  for  star 1314 

undertaking  to  suspend  sale  pending  appeal  from  refittsl     ^^ 

•        of    specific   performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261,  2262 

appointment  of  receiver  pending 718 

admitting   prisoner  to  bail  pending  appeal..  2000,  2061»  2063 

206i 
ft.  Stay  of  proceedings. 

stay  of  proceedings  pending   1310 

of  more  than  thirty  days  without  security  prohibited....   1351 

time  of  stay  not  part  of  period  of  limitation 32S5 

sale  of  perishable  property  notwithstandinK  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .   1310 

superseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county 1313 

on  appeal  by  mnnicipal  corporations 1314 

•uspension  of  sale  pending  appeal  from  refusal  of  specific 

performance  .  .      1323 

cancellation   of  Hs  pendens  pending  appeal   from  refusal 

•f  specific  performance    1323 

on  appeal  from  judgment  in  action  for  dower 1.616 

pending  appeal   from  final  order  on  mandamus 2067 

pending  appeal   from  final  order  awarding  writ   of  pro- 
hibition     2101 

order  suspending  lien  of  judgment  on 1256 

operates   from  entry  on  docket 1257 

in  counties  where  tpanacript  filed 1258 

restoration  of  lien  on  affirmance  or  dismissal 1259 

9»  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from   ;udgment  declaring  statute  unconstitutional.  701 
in  acticms  by  or  against  ptraona  acting  in   repre- 
sentative capacity 79]^ 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals TOi 

case  to  be  made  on  appeal  from  judgment  997 

when  case  on  ajipeal  not  necessary 998 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

from    judgment    brings    up    interlocutory    Judgment    or 

order  specified  in  notice 1316 

remarks  and  comments  ot  trial  judge  may  be  reriewed. .  H^i 

exceptions  to  be  reviewed  on  appeal  from  judgment....  99t' 

eJiception  to  finding  of  fact  not  supported  by  evidcuce..  :i^. ; 

from  order  for  new  trial  on  judges  minutes 99«> 

from  Judgment,  where   special  or  genertl  verdict   ren- 

deted  .  •  •  .  t ..••.••..  lis< 

Iron  order  rtmoviog  iGtk>n  from  «o\uitv  cnnrr  ••••tM«  kii 
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\ppealN  ^  Coiitlnneci. 

I.  CiKN'tRAL  PROVISIONS       Contlnuct!. 

6.  Hcaritifi ;  guesiioHM  rex-ictved  • —  Continued. 

review  of  order  of  court  other  than  that  in  which  action 

pcndinjc .• i"iIT^ 

from  order  for  new  trial  brin^ts  up  judfnnent  of  reversal.  1318 
review    oi   judgment    of    condemnation    on    app^    from 

firal    order • •  •  •   3375 

remarks   or  commenta  of  judge,   duly  excepted  to,   shall 

be   subject  of   review 1323a 

7.  Determination  of  appeal;  judgment. 

iudgment  or  order  dcterminins  appeal.,. 1317 
inal  iudgment  on  affirmance  of  interlocutory  judgment. .  1224 
capceiHng  or  correcting   docket  on  reversal  or  modifica- 
tion   1321 

enforcing  affirmance  or  modiBcation  of  judgment 1319 

cnforcine  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

death  of  judgment  debtor 764 

lien  of  reyersea  or  modified  judgment  pending  appeal  to 

court  of  appeals 1321 

cancelling  or  correcting  docket  on  reversal  or  modification 
by  court  of  appeals  .......  i ,,......  t . , 1322 

8.  RtMtitntionJ 

when  ordered t....*..... *....  1323 

aot  to  affect  title  of  purchaser 1823 

when  property  sold  1828 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possession  of  land 2203 

on  reversal  of  decree  or  order  of  surrogate's  court. .....  2763 

Ql,  CoMis, 

certain  i>roTisionB  not  applicable. 3237 

on  appeal  from  final  iudgment 3238 

on  appeal  from  interlocutory  judgment  or  order. 3230 

on  appeal  to  supreme  court  or  appellate  division 3251 

on  appeal  to  court  of  appeals 8251 

for  oelay  on  appeal  to  court  of  appeals 3251,  3254 

on  appeal  to  supreme  court  from  N.  Y.  municipal  court. .  3213 
OR  i^peal  br  plaintiff  from  judgment  for  defendant  in 
condemnation  proceeding .,...*. , 3376 

II,  In   mCXAL  moCtBOXNOS. 

gorerned  by  provisions  relating  to  appeals  In  actions 1861 

from  order  of  supreme  court  affecting  substantial  right 1856 

to  appellate  division  from  orders  of  another  court 1857 

limitation  of  time  1350 

m«fhod  of  perfecting 1360 

stay  of  execution  pending  appeal 1360 

hearing 1.360 

appeal  from  final  order  brings  up  preceding  orders 1358 

entry  and  enforcement  of  order  determining. ...,.,,,,, 1360 

III.    To   COUET    or   APPEALS. 

1.  When  appeal  may  he  taken. 

juri.sdiction    of    appeals    from    final    judgments 190 

from    final    orders.  • ISH) 

from    orders    granting    new    trials........ liK) 

on    questions   certihed    by    appellate    division 1{K) 

appeals    from    inferior    courts    limited I'Jl 

when   appeal    to   be   taken   only   by   leave   of   court 11*1 

limited   to   (juestions   of   law li)l 

no   appeal    lrj)m    nnanimouK   affirmance    in    certain    cases, 

unles.s    allowed     Ipl 

what   appeals   may   be    taken «.*.. 11^24 

when  motion  for  leave  iw  Ik-  made 1310 

11. ns 
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Appeals  —  CoBtlmued. 

III.  To.  COURT  OF  APPEALS  —  Continucd. 

1.  fVhen  appeal  may  be  taken  —  Continued. 

limitation  of  time  to  appeal 

from    final    judgment    after    affirmance    of    interlocutory 

judgment US 

from  refusal  of  new  trial  by  appellate  division 13SI 

from  final  order  in  summary  proceedings  to  recover   pos- 
session of  land  to  be  taken  only  by  leave 


2.  Questions  reviewed. 

limited  to  questions  of  law IK 

unanimous  decision  that  evidence  supports  judgment    not 

reviewable Ifl 

reversal  below  presumed  not  to  be  on  facts. .  .* ISS 

Questions  reviewed 13£ 
ecision  by  divided  court  that  evidence  supports  finding. .  ISS? 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 13BI 

denial  of  new  trial  on  appeal  from  final  judgment. ......  tSI 

exception   not   necessary  to  review  judgment  on   verdict 

subject  to  opinion  of  court 1331 

case  ^  on    appeal    from    judgment    on    verdict    subject    to 

opinion  of  court 139 

judgment  on  determination  of  appeal Iff 

&  Security;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1833 

security  to  perfect  appeal • 139 

two  or  more  undertalcings  in  one  instrument 133i 

sureties  to  undertaking 139 

service  of  undertaking  and  notice  of  filing 139 

undertaking  need  not  be  apjproved 139 

notice  of  exception  to  sureties 139 

notice  of  justification lS9 

justification  of  sureties ^ 139 

reference  on  justification  of  sureties 139 

expenses  of  reference  on  justification 139 

admitting  prisoner  to  bait  pending  appeal 2(M&209 

stay  pending  motion  for  leave 139 

security  to  stay  execution  on  judgment  for  money VSS 

order  tor  further  undertaking  to  stay  execution 139 

stay  of  execution  on  judgment  for  delivery  of  property. .  139 
on  appeal  from  judgment  or  order  of  amrmanee. .  139 

on  judgment   for  chattel 139 

on  judgment  directing  execution  of  conveiranoe. ..  139 
on  judgment  for  sale  or  possession  of  real   prop- 
erty   139 

on  judgment  of  foreclosure  and  for  deficiency. . . .  139 

4b  Hearing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 39 

of  second  and  subsequent  appeals 135 

of  appeals  from  unanimous  affirmances  by  appellate 

division ill 

of  appeals  from  decision  of  surrogate Itl 

of  actions  by  or  against  persons  in  representative 

capacity 79 

of  appeals  from  judgment  declaring  statute  uncon* 

stitutional 79 

when  party  has  died  pending  the  action 79 

rendition  of  judgment  absolute IM 

judgment   on    special    verdict    US? 

may  grant  leave  to  amend  on  decision  of  demurrer 49 

remittitur 

costs  . 

damages  for  delay 

iiR<; 


Appeals  —  Continued. 

IV.    To   APPELLATE    DIVISION.  .     ^A»mt    MtJktfllf 

1,  Applications  for  proving  remtd^s  and  ord^*  wit^^ 

^  may  vacate  or  modify^thoat  notice,  order,  mde  with.  ^^ 

c*  out  notice  ...... .  •  —  ^  j^hout  notici'ind*  refused 

may  grant  order  appl  'o*^  wuuuuv  ^^^ 

below "'J'  *«««i;lA  *  for  without  notice 

«c«  may  erant  provisionasmedy  applied  tor  wunoux  n  ^^^ 

and  refused  below ,......•• 

2.  When  appeal  may  he  <"*•  ^  ^  ^  ISSi 

ig  limitation  of  time .' 1346 

^.  final  judgments  . ;;.* 1349 

interlocutory  judgm^s \ 1847 

orders *.'.!'.'.'. ^^^ 

orders  out  of  court 275 


'S-  from  ctmrt  of  clain 


tf 
gf 


• 
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See  infra,  V.  ?»»  court  of  claims, 

8.  Undertaking;  stay  cP^o^'^^*^^'-  134g 

appellate  division  *>'  grant  stay '''  ^jg^ 

security  not  rcqu<d  to  perfect '//.".'.*. 1851 

stay  of  execution  * : ....  1852 

when  undertaking«>erates  as  stay 

4.  Hearing;  questions^'^"^^^*^^'  1868 

papers  on  which l>P«al  htaxA \\\\\'.\\\\\  1368 

papers  to  be  filei //.'.* 1856 

where  heard  . * ;  *  *  *  J*  *  11**J.1I,V 281.  1355 

in  TcKby  or  .g.in,t  persons  actm,  m  repre-    ^ 

scntatit*  capacity jgj 

.    from  dedsion  of  surrogate ....  ..^..•. j^g|g 

questions  revie«ed  on  appeal,  from  Judgments ^--J 

appellate  division   

5.  Determination  ond^   J(*«^«";f**/-    decision  or  report «*?? 

on  appeal  from  judgment  on  9fcision  or  rcpv ^^^ 

entry    of  order   on    deternnnation   • . .  -^ . ....     j .^- - 

entry  of  jmigment  on  order  determining. .  ^^.^ 

judgment-roll    on    determination 

\\  From  court  of  claims.  275 

from  orders  and  judgtnenU   ','.'......  275 

questions  reviewable '/.'.'.'....  275 

practice ■ * . .  276 

time  for  taking  appeal \\[\.,,.  276 

notice  of  appesl '.",,,  277 

settlement  of  case   "  *  ^  277 

service  of  case  on  appeal .^ ! . !  *. !  277 

amendments  to  case \\[\\  278 

preference  of  appealii  ! !  1 ! '.  1  275 

questions  reviewable  .  t **"' \\''*J^  2^8 

judgment ** 

VI.    I'ROil     SUKROCATF.S    COURT.        SeC    "  SURROCATF/s    CoURT." 

11  ST 
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INDEX, 

Appeals  »  Gontinned. 

VU.    To    SUPREME    COURT    FROM    INFERIOR    COURTS- 

when  appeal  may  be  taken * 1S40 

orders  affecting  substantial  rights  appealable 1342 

from  New  York  municinal  court 3213 

where  and  how  heard • 1344 

limitation  of  time  to  appeal 1341,  1343 

•ecurity  not   required  , to   perfect 1341,  1343 

securitv  to  stay  execution 1341«  13^ 

to  be  oeard  by  appellate  division,  except  in  first  and  fourth 

departments ^. 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 

allowance  of  appeal  to  appellate  division,  first  department. . . .  1344 

where  judgment  or  order  on  appeal  entered 1845 

judgment  on  appeal  from  N.  Y.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals.  •• 1345 

Vlll.  Prom  city  court  op  New  York.  • 

to  supreme  court  from  judgment • •« 31^ 

from  order  or  Interlocutory  judgment 3189 

where  and  how  heard  1344 

time  to  appeal «•••  3190 

clerk's    fees    for^  certifying   papers 3194a 

stipulation  waiving  certification  of  papers • 8194a 

hearing  of  appeal   • • 3190 

exercise  of  discretion  may  be  reviewed. • 3189 

stipulation    for    judgment    absolute    on    aifirmance    of    order 

granting   new    trial    3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice  and  proceedings  on  apj>eal  to  appellate  division — .  3192 

time  to  appeal  to  api>ellate  division 3193 

enforcing  determination  of  appellate  court * 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

costs 3251 

» 

IX.  From  local  courts  op  Albany  and  Troy. 

to  county  court  from  Albany  city  court •••• 3213 

to  county  court  from  Troy  justice's  court. «••#••. 8218 

X.  From  justicxs'  courts. 

1.  IVhen  appeal  may  be  taken, 

who  may  appeal ««•.•... 8045 

judgment  reviewable  onlv  by  appeal 8044 

to  county  court  from  order  on  tlaim  to  surplus  on  sale  of 

strays 8006 

to  supreme  court  from  order  on  daim  to  surplus  on  sale 

of  strays S0O6 

from  order  on  demand  for  possession  of  strays 8102 

from  final  order  on  proceedings  for  sale  of  stray 8104 

from  judgment  foreclosing  mechanic's  lien 3400 

%  Tmking  the  appeal;  justice's  return, 

to  what  court  appeal  to  be  taken ••.••....  8045 

when  and  how  taken • 80MI 

service  of  notice  on  justice , 8047 

payment  of  costs  ana  justice's  fee • 3047 

service  of  notice  on  respondent 8048 

8upp1>nng  defects,  etc.,  in  perfecting  Appeal... 8049 

demand  of  new  trial  as  of  right »•...  8053 

justice's  return 8053 

return  after  tenn  of  office , 8054 

compelling  further  return   .,.,,,,, 8066 

Sb  Stay  of  exeeufion. 

undertaking  to  stay  execution ...••• •••.  8060 

filing  undertaking  when  justice  is  doad •• 

tlSS 


INDBX 

X«  FsoK  justices'  courts  —  Coadatttd* 

4*  Hearing  and  determination, 

hearing 8069 

papers  on  appeal 8068 

stipulation   by   respondent   for   reversal «...  8062 

dismissal  for  failure  to  (prosecute * « . . . .  8062 

determination,  when  justice  unable  to  make  return 3056 

determination,  when  error  in  fact  alleged 8067 

setting  off  costs  and  recovery 8060 

costa  below  included  in  disbursemefits 8060 

judgment 3063 

jud^ent-roU * 3061 

restitution  on  reversal 3068 

new  trial  on  «pp«al  from  judgment  b/  default 3064 

proceedings  on  new  trial  before  justice 3065 

costs  of  appeal * • 3063 

to  whom  costs  awarded  . • • «...  8066 

amount  of  costs  •  «  .«..• • •• •••...  8067 

6.  New  trials  of  right  on» 

See  "JtJSTicE  OF  th«  Pjucb;*'  "N«w  TafAt.** 

Aypearanee. 

in  person  or  by  attorney ••••..•  55»  2533 

of  one  attorney  for  more  than  one  defendant 470 

time  for 421 

when  summons  served  on  guardian  ad  titem  of  absent 

infant 478 

how  made , 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  for  copy  of  complaint «...  422 

voluntary^  is  equivalent  to  service  of  summons , 424 

demand  tor  copy  of  complaint ••«.• • 479 

motions  on  default  of  appearance •*.••....•  768 

after  appearance,  papers  to  be  served  on  attorney 700 

demand  for  notice  oi  assessment  of  damages  is  not 1210 

in  person  or  by  attorney  in  condemnation  proceeding 9SM 

of  infant  or  incompetent  person  in  condemnation  proceeding. . .  3868 

to  oppose  application  for  sale,  etc.,  for  corporate  real  properly..  8303 

in  surrogates  court,  jurisdiction  acquired  by  appearance 2511 

effect  of  appearance 2533 

may  be  in  person  or  by  attorney 2533 

persons  interested  on  application  for  probate  of  heirship..  2765 

of  persons  not  cited  on  application  for  administration..  2590 

hi  Justice's  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  tor  infant  2887,  2R88 

pfoof  of  attorney's  authority  2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested 2890 

Appellate  DtTlfllon. 

I.  Constitution  of  coukt.  .      ^ 

%  court  of  record ••.•••••••••• • •••»••  ^^ 

seal  of 2M 

designation  of  justices  of «•••.•.  t «  »0 

must  be  filed  •  •   » •••••••••••  223 

revocation .....•••.•«•♦•...  222 

judge     not     disqualified     when     policyholder     of     inaorance 

company "^O 

asaooiatc  justice  may  preside   2?8 

quorum    .• : WO,  230 

OUmber  of  WtiWf  utoossary  to  deQi«w)n.««<<««*««f  •••  W,  28^ 
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toyellate  DItIsIoh  —  Con  tinned. 

I.  CowsTiTUTioir  OP  couKT  —  Contixiucd. 

appointment  of  times  and  places  of  terms 

of  terms  to  be  published  

of  extraordinary  terms  of 234 

location  of  courts 220 

reports  of,  see  "  Supebus  Court  Rbpoktul" 

II.  Oppicers,  courthouses,  etc. 

appointment  of  clerk   89.  221 

deputy  clerks 221 

librarian    , 221 

stenoiH'apbers 221 

attendants 221 

consultation  clerk  in  fourth  department 221 

reporter  220,  M4-250 

€Mk  iBtist  attend  term 242 

attendance  of  officers  at  term 242 

pasrment  of  fees  and  expenses  of  officers 24S 

stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   242 

telegraphing  day  calendar  to  county  clerks 242 

III.    TURISDICTION    AND   POWERS. 

powers   of  Justices   of    220 

appointment  of  special  and  trial  terms  by 232 

assignment  of  justices  to  hold  trial  and  special  terms 232 

designation  of  temporary  jail  by  presiding  justice..  135,  136,      144 

transfer   of  appeals  to   another   department 220,     231 

power  to  make  rules 220 

jurisdiction 220 

submission  of  controversy^  to 1270- 1281 

may  vacate  or  modify  without   notice,   orders  made   without 

notice 1JI4S 

may    grant    order    applied    for    without   notice,   and    refused 

below , 1348 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1348 

may  grant  stay  pending  appeal 1348 

may  near  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer.. 497 

when  mandamus  granted  by 2009 

See  "  Mandamus." 

when    writ   of  prohibition  granted  by 2099 

See  **  Prohibition.'* 

when  certiorari  to  review  granted  by «... 2121 

See  "  Certiorari." 

IV.  Appeals  to.    See  "  Appeaijs." 
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rtntt,  annuities  and  dividends  on  death  of  person  iateretted . . .  3721 
itppraliiers. 

reference  on  application  for  appointment .../,...,  827 

of  vessel  attached  ...                                       • 661 

appofaitment  of.  for  estate  of  decedent • 2665 

on  application  to  mortgage  decedent's  realtv  to  pay  debts.  15710 

by  surrogate's  court   not  stayed   by   appeal 25oT 

appraisal    of    decedent's    estate 2665 

Clerks  of  surrogate's  courts  not  to  act  as 2502 

fees,    in   surrogate's   court 2752 

llOu 


INDBX. 
ArbltvattoB. 

I.   Trb  SUBMIMtON. 

when  submiMion  cannot  be  made 28QB 

what  controversies  may  be  submitted 2866 

execution  and  acknowledgment  of  submission 2366 

may  stipulate  for  entry  of  judgment  on  award 2866 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

'                        adjournments 2368 

oath  of  arbitrators  2369 

arbitrator   may  issue  subpcena   854 

requiring  attendance  of  witnesses   2370 

all  the  arbitrators  to  meet  2371 

feet  of  arbitrators  2371 

[>                        right  to    revoke    2383 

who  mapr  exercise  right  to  revoke  2388 

submission  cannot  be  revoked  after  close  of  hearings 2383 

revocation  of  submission  by  death  of  party  before  award. . . .  2382 

by  appointment  of  committee  for  party 2382 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages. . .  2886 

effect  of  futile  submission  on  fimitation  of  action 411 

II.  Tbx  awaio. 

award   by   majority    2371 

may  require  payment  of  fees  and  expenses 2871 

»                          to  be  acknowledged  or  proved  2872 

;                         ffiotibn  to  confirm  .  . .  .* 2373 

notice  of  motion  to  confirm  2373 

upon  what  grounds  vacated   2874 

f.                         when  award  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2876 

stay  pending  motion  to  vacate 2376 

costs  on  vacating 2876 

rehearing  on  vacating 2874 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  ior  party  after  award.  2882 

III.  Entky  op  judgmbnt. 

entry  of  judgment  on  award   2878 

in  what  county  judgment  to  be  entered 2866 

costs  on  entering  judgment   2378 

jttdgment>roll  2370 

docketing   judgment   2370 

effect 2380 

enforcement 2380 

appeal   from  order  or  judgment 2381 

entry  on  death  of  party  after  award  2382 

right  of  action   in  affirmance,  disaffirmance  or  modification, 

not  affected.   2386 

Araar. 

pay,  pensions,  rewards,  arms,  etc.*  exempt  from  execution 1803 

Avreat. 

See»  also,  "  Pbovisional  Rbmboibs." 

I.  Whbn  obdbb  may  issub. 

writ  of  ne  exeat  abolished .^ M8 

in  civil  cases  only  when  expressly  authorised d48 

right  to,  dependent  on  nature  of  action • 540 

for    non-payment   o€    costs • 16 


r 


INDBX 

Axremt  —  CoBtlBued. 

I.  When  OROEa  may  issue  —  Continaed. 

for  non-payment  of  contract  debt ••••••       16 

allegation  of  fraud  !n  contracting  debt ..«. 548 

actions  for  funds,  etc.»  of  state,  municipalities,  etc 549 

complaint  demanding  performance  of   act 650 

risht  dependent  on  extrinsic  facts 550 

wnen  of  right 651 

when   discretionary 551 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc 5o2 

foreign  judgment  does  not  affect  right , 552 

against  person   usurping  office ^ 1949 

prisoner  may  be  committed    for  civil  contempt  on  discharge 

from  custody 2282 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2054-2(^7 

new  order  of.  against  escaped  sick  prisoner 127 

of  juror  for  non-attendance 1110,  1153 

of  delinquent  on  warrant  to  collect  fine ...«••.... 


11.  Exemption  and  privilege  prom  arrest. 

not  abridged  by  provisions  relating  to  Justices*  courts 2904 

women  not  to  be  arrested,  except,  etc 66S 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged •  554 

persons  sued  in  representative  capacity  not  to  be  arrested...  CSi 

privilege   from 564 

of  officers  of  court 565 

of  attorneys 565 

of    witness    '. 860 

of  officer  conveying  prisoner  through  another  county 119 

of  prisoner  being  conveyed  through  another  cousty. . .  119 
officer  of  unincorporated  assoctation  exempt  in  aetfon  against 

association 1921 

discharged  insolvent  debtor  exempt , 2213 

privileged  persons  to  'je  discharged 564 

discbarge  of  witness  arrested  in  violstion  of  privilege 861 

what  judges  may  discharge  witnesses  illegally  arrested 862 

order  discharging  privileged  person  does  not  bar  second  ar- 
rest     564 

of  witness  in  violation  of  privilege  is  void. 863 

damages  for  arrest  of  witnesf  in  ^violation  of  privilega 86S 

liability  of  sheriff  for  arrest  in  violation  of  pnvifega 864 

til.  The  order. 

who  may  grant  order 65$ 

when  to  be  made  by  court  only 561 

time  for  rendition  of  final  decision 719 

proof  required  to  procure 657 

when    granted    558 

when  granted  without  complaint B5g 

service  of  amended  complaint  to  sustain  order 558 

may  be  granted  on  counterclaim ,  jjo 

not  granted  with  injunction  or  attachment,  except,  etc 719 

in  actions  against  joint  debtors 2^0 

when  security  given  on  appeal «  .  .  551 

not  granted  on   submitted  controversy , JHftl 

contents  and  form  of  order ••<• <•.•....  561 

to  ^  whom  order  directed 5Qt 

bail  to  be  specified « • «.,  5^ 

papers  to  be  filed .•• sq 

security   upon   order   by  court 5Hii 

security    upon    order    by    judge o<r»i» 

undertaking  not  imi)aired  by  removal  of  action  from   county 

court  ,.,,,,,....  1 ■ , , ,  jM6 

ito;i 


Arreat  —  ContlBved. 

III.  The  order  —  Gsntinued. 

security  for,  not  required  from  state,  municipality,   etc 1990 

IwMlity  of  state,  municipality  or  officer  for  damage« 1900 

arrest  in  proceedings  supplementary  to  execution 2487-2439 

right  to  replery  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 8251 

^Vy  Vacating  oi  modifying  ordbi. 

to  whom  application  to  be  made 668 

time  for  rendition  of  final  decision 719 

when  order  granted  befo-e  service  of  complaint 558 

time  for  making  application  to  vacate 567 

time  for  making  application  to  increase  security 667 

V.   EXBCVTING    THS    ORDSS. 

how  order  executed » 668 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff 839 

attachment    issoed   by    surrogate    may    be    executed    ia    any 

county •....  2515 

limiting  time  for  execution 561 

when  permitted  on  Sunday ».••.»• 6 

copy  9f  papers  to  be  delivered  to  defendant.  ..< 562 

sheriff  not  to  take  reward  for  waiting  fdr  priaoner. 114 

SHsoner  may  be  conveyed  trough  another  eotmty.  • . ,  • 118 

elivery  of  order,  etc.,  to  ^sheriff's  successor... 187 

filing  papers  if  bail  not  given 590 

of  sherifl  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179.  180 

sheriffs  fees  for  aerviAg  and  execntinf  order. 8307 

VI.  Custody  and  detention  op  prisoner.     See,  also,  "  Imprison- 
ment." 

custody  of  prisoner 110 

term  of  imprisonment  limited • Ill 

support  of   prisoners 112 

sheriff  not  to  charge  for  food,  etc 113 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  few  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested 566 

how  sheriff   confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in   contempt   not   to   issue  against  person    under 

afrest   . .  2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

•  remand  of  prisoner  on  habeas  corpus  to  answer  for  civi!  con- 
tempt   2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

aherirs  liability  for  escape 158,  159 

Vn.   AOMtSStON    to    >AtL    LIBERTIES.      ScC    "  JaIL    LIBERTIES.*' 

Vill.  Discharge  fsom   arrest.     See,  also,   "  Insolvent  Dbptors." 

for  delay  in  prosecuting  action 572 

for  delay  in  entering  judgment [iTii 

for  delay  in  issuing  execution «'72 

release  on  discharge  of  insolvent  debtor 21 H5 

how  validity  of  discharijc  of  insolvent  debtor  tested SlH-j 

validity  of  discharge  of  insolvent  debtor  may  be  attacked  on 

motion  to  vacate   2187 

11 »» 
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INDBX. 

Arre«t  —  Contlniied. 

IX.  Proceedings  ArTiai  judgmbnt.     See,  also,  "  Exbcutxon." 

plaintiff  must  prove  allegation  of  fraudulent  miaapplicatioa . .  540 

arrest  after  final  judgment 651 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 073 

opportunity  to  procure 673 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking 575 

examination  of    sureties 576 

justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court ••..  8161 

service  of  papers  on  plaintiff's  attorney 577 

when  bail  deemed  accepted 577 

notice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 57S 

substitution  of  new  bail  on  rejection  by  plaintiff 57S 

qualifications 5T9 

examination  in  justification 580 

allowance    of *. 581 

deposit  in  lieu  of  bail 582 

pavment  of  deposit  into  court 583 

substitution  of  bail  for  deposit 584 

application  of  deposit    ^b 

direction  for  payment  of  deposit  to  third  person 586 

when  sheriff  liable  as  bail 587 

f proceedings  on  judgment  against  sheriff 58S 

lability  of  bail  to  sheriff 


XI.  Chakcinc  and  discharging  bail. 

exoneration  by  surrender  of  defendant 591,  59S 

how  surrender  to  be  made 98t 

bail  may  arrest  defendant  to  effect  surrender 588 

exoneration  by  defendant's  voluntary  surrender flM 

custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 586 

ris^hts  of  sheriff  liable  as 566 

bail  to  be  proceeded  against  by  action  only. 566 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail 886 

defences  in  action  against  bail • 6B9 

relief  of  bail  when  defendant  arrested  for  crime 600 

exoneration  by  death  of  defendant 661 

exoneration  bjr  discharge  of  defendant  from  obligation ......  .  601 

extension  of  time  to  surrender  defendant ..•■■•••.•••..  601 

payment  of  costs  as  condition  of  exoneration..... •••••••«.«  0)1 

XII.  Ik  New  York  city  court. 

1.  General  provisions. 

time  of  defendant  to  answer ••••••  8166 

power  to  relieve  from  imprisonment •.••••••.•  S16I 

notice  of  non-acceptance  of  bail •  8161 

notice  of  justification  of  bail ••••.••••  S166 

2.  In  marine  causes. 

order  of  arrest ^^  JI77 

contents    of    order *3*  SITS 

execution    of    order ^**  317^1 

service   of  summons  and   order '"  siTV 

bail   or   deposit   he-fore    return 31?4Q    31SI 

after    return    J  SlSCJ 

tUl4 


INDBX. 

Arreat  —  Continued* 

XII.  In  New  York  city  court  —  Continued. 
2.  In  marine  causes  —  Continued. 

custody  of  defendant 8188 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 8185 

XIII.  In  justices'  courts.    See,  also,  '*  Justice  of  the  Peace.** 

privilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2894 

in  wkat  actions  order  granted 2895 

grounds  for  granting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds   2903 

sufficiency  of  papers. 2896 

plaintiff's  undertaking  on 2890 

contents  of  order  2897 

execution  of  order 2898 

constable's  return  2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharp^e  from  arrest 2001 

effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XIV.  In    New    Yoek    municipal    couets.       See»  also,  "  New  York 

MuNiciPAX.  Courts.*' 

order 3210,  3211 

proceedings  on  order 8218 

XV.  Ix    LOCAL   COURTS   OP   ALBANY   AND   TrOY. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   3210,  32il 

Aaasinlt  nnd  Battery. 

included  in  term  "  personal  injury  ** 3343 

limitation   of  actions    384 

jurisdiction  of   N.    Y.   city   court  over  actions  for   assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court .^177-31^7 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany   city  court   2863,3223 

of  Troyjustice's  court    2868,  3223 

costs  when  recovery  is  less  than  $50  3228 

• 

Aaaesement  of  Dammsea* 

I.    In    ACTIONS. 

by  jury  in  action  to  recover  money 1183 

on  judgment  by  default   1215 

in  replevin   after  trial 1726 

on   judgment   by   default    1729 

deposition  without  state  for  use  on   • 888 

in  action  for  negligently  causing  death  1904 

II.  Writ  of. 

for  general  provisions,  see  "  Writs.** 

«  state  writ   1001 

substituted  for  writ  of  ad  quod  damnum  li)01«  2108 

110ft  4 
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A'v^sament  of  Damaare*  -^  Continued* 

lit  Writ  or  —  Continued. 

may  issue  on  behalf  of  United  States. S119 

application  for  writ 2104 

attorney-general  or  district  attorney  to  make  applicttion 2106 

to  whom  writ  directed 2106 

contents '. 2107 

advertisement  of  notice  of  exccttti<Hi 2108 

sheriff  to  summon  jurors 2109 

jurors  to  be  sworn 2110 

view  by  jury 2111 

jury  to  make  inquisition .* 2111 

second  jury  on  disscreement  of  first. . . . .' 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  sat  aside 2112 

setting  aside  inquisition 2113 

order  confirming 2114 

vesting  of  title  in  state 2114,  2116 

state  treasurer  to  pay  damages  to  governor 2115 

governor  to  pay  damages  into  court. .' 2116 

investment    of 211T 

determination  of  claims  to  money  ]>aid  into  court 2118 

A«set«. 

See,  also,   "  Dbcedekts*  Estatm;*  "  Exictttom  axo  Aih 

MlKISTtATOItS." 

defined,  in  surrogate's  practiee ^}1 

order  or  decree  as  evidence  of ••••»• •«••.......        "^ 


Analfrnee. 

may  include  cost  of  bond  in  commissions SX20 

not  to  be  arrested,  except  for  personal  act 666 

official,  security  for  costs  by 3268,  8270,  3271 

consent  of,  to  discharge  of  insolvents 2158 

Analarnmeiftt. 

by  insolvent  debtor,  see  **  Insolvent  Dibtom." 
on   application    for  discharge  from  imprisonment  under  exectt- 
tion,   see  "  Execution." 

assignee  of  claim  may  sue 1809 

what  claims  or  demands  assignable , 1910 

•        of  cause  of  action  for  usury 1911 

judgment   assignable 1012 

when  transfer  of  judgment  conveys  cause  of  action. .  .^ 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims. . : 602 

in  actions  by  assignees  of  bills  and  notes 602 

substitution   or  joinder  of  assi|;nee  as  party*.. •..•••,..»••      766 

assignor  of  judgment  must  acknowledge 1262 

of  undertaking  on  attachment  on  discharge  of  defendant.......      710 

of  right  to  sheriflF's  deed  on  sale  or  execution. 1474 

action  by  assignee  to  recover  chattel 1692 

liability  of  transferee  of  cause  of  action  for  costs ••^•» 

AtiiliriKin«nt  for  Beneflt  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond 

preference  of  actions  by  or  against  assignee • .  791 

filing  notice  of  assignment  of  judgment • 1863 

consent  to  discharge  insolvent  debtor S16S 

AnatBtsiBGe* 

when  wr!t  issues  In  coademnatton  proceeding. ••   •••••••• 
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INDEX. 

jnrisdtctign  of  county  court  over  joint-fttock  aaaocUtioas 341 

action  by  or  against  president  or  treasurer 1919 

riffht  of  action  against  members  not  affected  1923 

what  deemed  an  association 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

•ttbstitution  of  successor  of  officer 1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against 1921 

action  against  members  after  execution  against  association..  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

appU«ibl«    « 1600 

services    of   summons   by   publication    upon   unincorporated 

afiseciations 438 

4tta«bflaent. 

I.   WtteW    WABBANT   GRANTED. 

by  whom  granted  in  city  court  of  New  York. . . . « 827 

time  for  rendition  of  final  decision 710 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

in  what  actions  granted 635 

facts  required)  to  procure  warrant 630 

in  action  against  pubUc  officer  for  peculation.  * 637 

may  oe  granted  to  accompany  summons 638 

may  issue  on  counterclaim. 720 

not  granted  on  submitted  controversy. 1281 

in  action  to  charge  joint  debtor  not  summoned  in  prcnrious 

•uit  1940 

service  of  summons  after 638 

affidavits  to  be  filed '689 

undertaking  on *  • 64Q 

contents  of  warrant •,,, 641' 

to  whom  warrant  directed .r^....« 641 

undertaking  not  avoided  by  defect  in  warrant 642 

not  Invalidated  by  want  of  jurisdiction, 642 

security  not  required  from  state,  municipality,  etc.... 1990 

liability  of  state,  municipality  or  officer  lor  aamaget. ,,.,»...  1990 

II.   KXXCUTION    or    WABBANT    PmtMN«   tR»   ACTtOK. 

sheriff  to  execute  warrant  of  city  court  of  New  York 880 

}evy  by  sheriff  after  term  of  office 644 

evy  Oh  defendant's  property  644 

seizure  of  books  of  Account,  vouchers,  etc 644 

evidences  of  title 644 

tinpaid  subscription  to  foreii^n  corporation 640 

shares  or  bonds  of  corporati6n 647 

bonds,  notes  and  instruments  fbr  payment  of  money 048 

interest  as  legatee  or  distributee 648 

interest   an   real   property tt^^d 

netfcc  of  attachment  of  real  property 649 

personal  property  capable  of  manual  delivery 64t 

personal  property  not  capable  of  manual  delivery 949 

property  discovered  in  action  by  sheriff 64fl 

third  person  to  furnish  certificate  of  defendant's  interest 660 

txamlnation  of  person  refusing  certificate  of  interest 6S1 

undertaking  to  carrier  by  water  652 

connivance  to  prevent  levy  on  goods  aboard  ship 6:53 

inventory  by  sheriff  and  appraisers 654 

fkeriff  to  collect  debts,  etc.,  attached * 665 

may  sue  on  debts,  etc..  attaohed«  ..<«...•• 66B 

action  by  sheriff  in  aid  of  attachment «•«.•• 669 

tction  by  plaintiff  in  aid  of  attachment .....#  67T 

••It  of  p^fb«b]o  goods  and  ttflmtla. .,..,, ,..,•,•«•• Ml 
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INDEX. 

Attaehment  —  Continued. 

II.  Execution  op  wakrant  psmdinq  the  action  —  Continued. 

enforcement  of  return  of  inventory 88] 

refusal  to  return  inventory  a  contempt 881 

levy  not  superseded  on  appeal   ISll 

additional  allowance  to  plaintiff  when  property  attached.  S2S2    82S4 

computation  of  additional  allowance 8282 

■henffs  fees  on 8307 

for   levying    on   warrant 3307 

for   inventory    and    appraisal 3307 

poundage .' 3307 

exemption   of  exhibits  at   exhibitions 1404a 

III.  Vacating  oi  modipyino  wakxant;  incrbasino  sscvbitt. 

when   warrant  "  annulled  *'    ^^IS 

who  may  move 882 

what  relief  may  be  asked 882 

motion  to  vacate  or  modify  or  increase  security. 882 

to  whom  application  made. . .  .^. '. 883 

time  for  rendition  of  final  decision 719 

on  what  papers  made 88S 

denial  of,  not  to  prejudice  subsequent  motion 888 

restoration  of  attached  property  to  defendant   700 

restoration  of  books,  vouchers,  etc.,  to  defendant 710 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakingrs  to  defendant 710 

defendant  to  be  substituted  in  sherifTs  action 710 

cancelling  notice  attaching  real  property 711 

•heriff  to  file  warrant  and  return  thereon 712 

IV.   BllCHAaCE    OP    attach  MINT. 

motion  for  discharge 887 

undertaking  on  application ^M 

application  by  one  of  several  defendants • ^^ 

undertaking  by  one  of  several  defendants 680 

sureties  to  justify  if  required ^ •  890 

sheriff  to  retain  property  until  justification 091 

provisions  apply  to  vessels 692 

partner  of  defendant  may  apply 60S 

undertaking  by  partner  of  defendant 694 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 695 

notice  of  application 696 

tindcrtaking  by  Junior  creditor  to  prevent  release  of  foreign 

Tcssel  701 

restoration  of  attached  property 709 

of  books,  vouchers,  etc 710 

delivery  of  undertakincn  to  defendant. 710 

assignment  of  undertakings  by  sheriff  to  defendant 710 

defendant  to  be  substituted  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property • 711 

•heriff  to  file  warrant  and  return  thereon. • 712 

V.   PtBPniNCES  BETWEEN   WABBANTS. 

rule  as  to  executions  governs •••  697 

levy  under  junior  warrant , ^ 608 

undertaking  by  junior  to  prevent  release  of  foreign  vessel. .. .  701 

subsequent  attachment  of  foreign  vessel 709 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff 703 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors TtS 

•fder  of  preference  as  against  execution 1407,  1406 

lies 


INDEX. 

Attaehment  —  Continued. 

VI.  Claims  of  third  parties  to  propkstt. 

trial  of  claim 108,  109,  657 

indemnity  by  plaintiff  to  sheriff d68 

affidavit  of  claimant 657 

application  by  claimant  to  court 658a 

undertaking    658a 

justification  of  sureties 658a,  690 

retention  of  property  until  justification 658a,  691 

p8>[ment  of  snerifT*9  fees,  etc 658a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 659 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 675 

release  of  surplus  property   676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim  660 

appraisal    661 

undertaking  for  release Q62 

order  for  discharge 668 

action  by  defendant  on  undertaking 664 

action  by  sherHf  on  undertaking 664 

defences  in  action  on  undertaking 665 

sale  by  sheriff   671-673 

2.  Foreign  vessels. 

claim  of  ownership 066 

appraisal    666 

notice  of  appraisal 667 

undertaking  by  plaintiff  668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-678 

VII.  Actions  in  aid  of  attachment. 

by  sheriff 666 

by  plaintiff  677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VIII.  Proceedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property. .  707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

order  of  sale  of  oroperty   708 

concealing  or  withholding  property  708 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 8343 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  8343 

IX.  Actions  against  sheriff. 

•substitution  of  indemnitors  as  defendants 1421 

aotice  of  application    1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action  1427 

property  seized  under,  not  to  be  replevied 1690 
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Attaobment  —  Oonttnued. 

X.  In  justices'  courts. 

in  ^at  actions  warrant  may  be  granted ••«•• 2gOi 

amdavit  on  application  ...•••••••••••••••••••••••«••••••••  2906 

grounds  for  issuing  warrant • ••..•••• 2906 

to  be  issued  with  summons •..••• »••...  200? 

form  and  contents  of  warrant •  2907 

plaintiff's  undertaking 2908 

execution  of  warrant 290(i 

sale  of  perishable  property.  .....*• ,...•....  2000 

service  of  summons  and  warrant  en  defendant .,...  2910 

undertaking  by  defendant 2911 

rc-delivory  to  defendant 2911 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  tbereon 2912 

Judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

return   of  warrant 2915 

motion  to  vacate  or  modify  warrant 2916 

motion  to  increase  plaintifrs  security 2916 

effect  of  vacating  warrant  on  jurisdiction  of  justice 2917 

proceedings  when  suminons  not  peraonallr  ■ervtd. 293S 

effect  of  judgment  when  summons  not  peraonallr  aenred 2918 

execution  when  summons  not  personally  served 2918 

property  levied  on,  cannot  be  replevied 1690,  2919 

XI.  Ik  local  couars. 

1.  New  York  city  court. 

proof  required  to  obtain  warrant 8169 

order  ior  service  of  summons  without  elty  or  for  publica- 

tioi    8170 

aale  of  perishable  property  levied  on 8176 

%  New  York  municipal  courts, 

when  warrant  to  issue 8210.  8211 

ll  tn  Albany  and  TVoy. 

when  warrant  to  iaraa  ..•...••••••• •••...••  W.0,  8211 

ilttendanta. 

of  courts,  not  to  practice  as  attoracyi •••••...,••..       62 

bow     furnished • .••••••••••••«.,...        81 

of    appellate    division 221,     242 

of  cuuit  in  Kings,  Queens  and  Richmond  OOttnties 96,      06 

sheritf  to  dedignatc  constables  and  deputies 97,      98 

penalty   for  neglect  to  attend 99 

of   New    York   city   court 336-387 

trniirt'  of  otlice  and  fees  not  affected 3354 

comDciiHatiun   3Hlt2 

of  surrogates  courts   2498 

Attorney*. 

I.    QuALiriCATlONS    AND    AOUISSIOlf. 

refusal  of  adniiosion   for   fraudulent  acts ..«.«.....  66 

examination    and   admis<(ion 66 

board   of   law   examiners  created 56 

rule*   for  admission   of 103 

rules    of    examination 56 

changing   rules    for   examination   an<l   admission •...  57 

rules   may   exempt   graduate   from  clerkship 58 

admission    of.    from    other    states 56 

oath   of    office    69 

certificate    of    admission .» 69 

residence  in  adjoining  states « • 
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Attorney*  —  Continued* 

A.  Suspension  And  keHoval. 

suspension  for  misoonduct. » . . , 67 

disqualified  on  conviction  of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution . .  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 60 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove 68 

III.  When  disqualipibo  to  act. 

of  judge,  in  matter  before  him 50 

partner  of  iudge  before  judge 40,  SO 

clerk  of  judge  before  judge 50 

clerk,  etc.,  in  his  own  court 01 

sheriff,  coroner,  etc.,  not  to  practice 62 

of    surrogate    2474 

cjerks  of  surrogates'   courts 2502 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office ...  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  .7^ 

constable  and  law  partner  of  justice  before  justice 28-SO 

judge  of  court  of  daima ..«.• 270 

tV.   PtOfZSSJONAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt. . . « 14 

misbehavior,  neglect  or  disobedience^  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  Vork  city 63 

penalty  for  unlawfully  ptaetieing  In  New  York  city 64 

treble  damages  for  deceit 70 

dceeit  a  misdemeanor   70 

treble  dsmages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim    , T3 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  illegally  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  77 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions... 77 

unlawfully   defending  prosecution  is  misdemaanoff  ••••••«••  •  80 

may  <1efend  himself  in  person .•«..»«.•••..• 81 

liable  for  costs  for  pleading  scandalous  matter ••..  546 

order  of  arrest  in  action  for  malpractice » 549 

in  action  for  misapplied  funds 649 

In  Justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to,  are  privileged   8>^f> 

priWtege  waived  when  attorney  subicribea  will  as  witness....  886 

V.  Appbakancz  and  authobity. 

•pptaranee  may  be  by 66 

in  Juatice's  court  2886 

.  aasignment  to  conduct  action  by  or  against  poor  person . .  458,  460 

463 

may  appear  in  proceedings  instituted  by  state  writ 1906 

of  relator  in  state  writ  deemed  attorney  for  people 1996 

proceedings  on  death  or  disability ^ 66 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint 479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc 721 

fanmaferial  omissions  of,  cured  by  judgment  on  verdict,  etc. ..  721 

may  satisfy  judgment  within  two  years  after  entry 1260 
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Mtorneya  —  Continued. 

V.  Appearance  and  authority  —  Continued. 

revocation  of  authority  to  satisfy  judgment 1286 

proof  of  authority  to  appear  in  justice's  court 2800 

production  of  authority  of  plaintiff's  attorney  in  action  of 

ejfectment     15,12-1514 

not    liable     for    costs    because    of    contingent    interest     in 

recovery     3247 

liability  for  costs  when  security  not  given 3278 

VI.  Subscription   op  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to   subscribe   summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 5^1 

warrant    of    attachment 641 

offer  and  acceptance  of  compromise 740 

verification  of  pleadings  by. 525 

of    account 631 

VII.  Service  of  papers  on. 

service  of   papers   on 7W 

by    leaving   at   residence 707 

by  leaving   in    office ., , .  797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  7H7 

after  appearance,  papers  to  be  served  on  attorney 790 

VIII.  Compensation. 

compensation     for    services OB 

lien  for  services  on  cause  of  action 66 

lien  not  affected  by  settlement 06 

determination   and   enforcement  of  Hen 6»» 

costs  to  poor  person  pavable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exe>(Ptioks. 

communications    to.    are    privileged 8^15 

privilege    from    arrest 565 

furniture  and  library  of  householder  exempt  from  execution.   13511 

exemption   from  jury   service 1030.   1081,  1127 

proof    of   exemption... 1062,1128 

A.ttorne>'-Genersil . 

I.  Powers  and   duties. 

partner  not  to  defend  prosecutions 78 

not  to  defend  after  leaving  office 79 

to  re|jresent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  approve  bond  of  depositories  of  court  funds 740 

to  appear  for  state  in  foreclosure  of  realty 1027 

searches  to  he  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  205!) 

application  by,   for  habeas  corpus  to  testify 2011,  2012 

no  foes  or  undertaking  to  bring  up  prisoner  on  habeas  corpus  2003 

to  make  application  for  writ  of  assessment  of  damages 2100 

to  anpear  on  application  to  discharge  of  insolvent  debtor..^.  2207 

as  to  6nal  accounting  of  receiver  of  corporation 2431b 

II.  Service  of  papers  on. 

notice  of  claim  again«;t  state  to  be  filed  with 204 

summons  in   action   for  partition IJiM 

citation   on    yietitinn    for   administration  •  •  •  .^ HZM) 

on  liccrtunting    hy    exccntt>r    or    administrator... 27411 

notiff   of  niM'licatidn    t-t   (li<oharjre   insolvent   debtor....   21({.'t.  2207 

in  action  tu  enforce  mechanics'   iienb IMtQ 
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Attorner-Creneral  -^  Conttaued* 

III.  Actions  by. 

caascs  of  action  against  same  defendant  to  be  joined 1068 

consolidation  of  actions  by  people  against  different  defendants.  1868 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1966 

relator  to  give  security  for  costs,  etc 1966 

compensation,,  when  relator  joined  as  party  plaintiff 1980 

when  he  must  begin  action  against  corporation.  .< 1806 

•gainst  directors  and  officers  of  corporation  for  misconduct..  1782 

In  name  of  people  to  dissoWe  corporation 1785,  178ft 

referen^  of  issues 1012 

to  annul  corporation   1797,  1798 

by  people  to  recover  public  funds 1976 

to  Tacate  letters  patent  1957-1960 

In  name  of  people  against  usurper  of  office  or  franchise.  1948-1956 
See  "  QUO  WAatANTO." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of  action  for  penalty  or  forfeiture 387 

on  undertaking  in  contempt  proceedings 2290 

against    sheriff    for   taking    Insufficient    undertaking    In    con> 

^  tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1977-1982 

^plication  for  sUte  writ 1998 

•   notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation •••••••••••.•••.• •••••  2428 


Awtir«. 

See  "  Abbitkatioh.** 

BAtl. 

I.    GSNUtAL  PBOVISIONS. 

fictitious,  punishable  as  a  civil  contempt •.••••••••••      14 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  supreme  court.    846 

on  hearing  on  habeas  corpus   2035 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   2045-2048 

pending  appeal  on  habeas  corous  or  certiorari 2060-2064 

notice  of  justification  in  N.  Y.  city  court • 8161 

II.  Ok  oaoER  of  arbbst.     See  "  Abrbst." 

Baalcmptcy. 

preference  of  actions  by  or  against  trustee ..•.••• •     791 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected r 1268 

notice  of  application   1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs 8268 

bankrupt  to  give  security  for  costs 8269 

Urn. 

See,  also,  "  Savings  Banks.*' 

petition  by.  for  change  of  name .« 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

action  on  notes  and  bills  used  aa  money,  not  limited '^'^ 
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Baaka  —  Coatlnaetf  • 

limitation  of  actions  for  penalties  against  directors  and  stock- 

boldera SM 

preference  of  actions  against  banks  of  itsue. ...... V.V.V.V!!'!     TO! 

•rdcr  of  arrest   in  action   against  agent   for   misappropriating 

funds 549 

^  in  justice's  court ..*....'!.  i .'.!  J ! !  2899 

deposit  of  money  collected  on  attachment. [,[     675 

of  decedent's  funds  or  property 2|>J?< 

designation   of  depositories  of  court   funds 746 

accounts  of   depositories, , iZt2 

certificates   to   deposits   of   court    funds i  i . !  i ! ! !     753 

Baatardy. 

See.    also,    "  LKGirrMACY." 

sittings  of  court  may  be  private , 5 

Battery. 

See  "  Assault  and  Batteiy."   . 

Ba^rdy  Hoaaes. 

summary  proceedings  to  dispossess  tenant. , . , , 2J81 

notice  by  neiglibor  to  owner  to  commence  proceedings. 2237 

petition  by  neighbor • 2237 

service  of  precept  on  landlord   • 2242 

final  order  af^ainst  occupant  in  yroqeeding  by  neighbor 2249 

warrant  to  dispossess  defendant   22M 


ground  for  annulling  marriage '. . , , .' 1743 

BUI  of  Partlealara. 

court  may  order ; , ,  f^^\ 

penalty   for  default    ! . !  531 

ui  action  in  justice's  court 2942 

BlUa  aad  Note*. 

not  to  be  acknowledged  or  proved.. 937 

when  notary's  certificate  of  protest  and  noticet  evidence 023 

service  of  affidavit  denying  notice  of  protest , 923 

when  notary's  protest  evidence  of  demand. 924 

when  memorandum  by  notary  evidence  of  nottqei«.i 924 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   648 

holder  to  certify  defendant's  interest  when  attachment  levied...  6Q0 

sale  on  execution,  when  attached T0§ 

deemed  assets  in  hands  of  executors,  etc. 2712 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded 594 

counterclaim  in  action  by  transferee 502 

joinder  of  parties  severally   liable 454 

action  by  transferee  of 1909 

by  drawer  or  indorser  for  costs  and  expenses • 1916 

order  for  trial  in  action   against  corporation 1778 

extension  of  time  in  action  against  corporatioft. 1778 

actions  on  lost  instruments ^ , 1917 

indemnity  on  judgment  on  lost  instrument »..  1917 

no  indemnity  by  state,  etc.,  on  lost  instruments ,,,  " 

BtUa  of  EzcliaAgre. 

See  "  Bills  and  Notbs." 
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Board  of  Clmlma. 

I.  Constitution;   judges;   officers,  etc. 

■  court  of  record 2 

seal   262 

«Onstitution  of   263 

appointment  of  commissioners 263 

quorum  .  .    ...» « * •«.•>  263 

ftppointment  of  clerk 266 

of  stenographer .*»..  266 

of  marshal    266 

sessions 268 

when   must   view   premises  afTected 268 

sheriff  to  furnish  rooms 268 

Attendance  of  sheriff  at   sessions 268 

fees^  of  sheriff  for  attending  sessions 268 

expense  of  procuring  testimony  on   commission 272 

report  to  legislature 271 

annual  report  to  comptroller 273 

shall  not  practice  law  nor  act  as  referee 279 

salary  of   commissioners 279 

of   officers    '. . . .  280    ' 

H.  Jurisdiction;   procedure;    determi nation. 

jurisdiction 264 

notice  of  intention  to  make  claim 264,  270 

rules 265 

procedure  .   . 265 

attorn ey-genfral   to   represent   State 270 

superintendent  of  public  works  to  assist  in  canal  claims..,.  270 

canal  claims  to  be  tiled  with  superintendent 270 

compromise  ' 270 

consolidation ;    intervention,    etc 281 

substitution    of   parties 281 

may  order  additional   parties   brought   in 281 

summons   or   citation   to   additional    parties 281 

service   of  summons   or  citation 281 

power   to   render  judgment    against   parties   summoned 281 

record   of  proceedings 271 

new  trials    205 

costs  not  to   be  taxed 274 

judgments 269 

mterest  on  judgments 269 

payment  of  judgments 269 

judgment  bars   further  claim  or  demand '. .  269 

execution   on   jxidgment 269 

Hen  of  judgment  on   real   property t «. .  269 

docketing  judgements  of,   in  county   clerk's   office 269 

vacating  and  modifying  judgments 265 

III.    A^FBALS    FROM. 

from  orders  and  judgments '. 275 

time  of  taking  appeal 27(; 

notice  of  appeal    276 

service  and  settlement  of  case 277 

practice 275 

questions   reviewable    » 275 

preference  of  appeals 278 

judgment  .  .   • • 275 
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included  in  "body  or  officer"  on  review  by  certiorari 2t46 

it  "  person  "  under  condemnation  law 3)I5S 

service  of  mandamus  on ; 2070,  2071 

of  certiorari   on    2130 

action  by  people  against,  for  public  funds 1960-1976 

preference  of  action  by  people  against 78^ 

order  of  arrest  in  action  against M8 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against    1925 

may  administer  oaths  S4A 

issuance  of  subpcena  by 851 

recalcitrant  witnesses  before    « 9S6 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

Body  ESzeemtloii. 

See  *•  Execution/'  XIII. 
Bonds. 

See,  also,  "  Undbstakings." 
I.  As  PKorEaTY  and  choses  in  action. 

attorney    not    to    purchase 73,    75,  76 

justice   or   constable    not   to   purchase 3137,3138 

action   on   penal   bond 1V1I> 

legal  effect  of  condition  of  penal   bond 1915 

jurisdiction    of    justice .^ 'JsHiSl 

damages  for  breach  in  action  in  N.   Y.  city  court 316 

may    be    attached C^ 

holder    to   certify   defendant's   interest   on    attachment 6JU 

sale    on    execution    when    attached 7UH 

levy  of  execution  on  government  and  corporate  bonds 14U 

deemed  assets  in   hands  of  executors,  etc 2673 

II.  Form  and  sufficiency  in  actions  and  special  froceedings. 

form     812 

further     protection     for Sl.ta 

to    be    acknowledged 810 

party   need   not   join    with    sureties Ml 

one    surety    sufficient,    unless,    etc Hll 

putting   in   fictitious   surety   punishable   as   contempt 14 

ndclity   or    surety   company   equivalent   to   two   sureties 811 

^execution    of,    by   fidelity    or   surety  company 811 

justification   by   fidelity   or   surety   company 811 

affidavit    of    sureties    or    party 812 

approval   by   court   or   judge 812 

petition  by  surety  to  be  relieved 81^ 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond     > M2 

examination    of   sureties 81^ia 

when  several  sureties  may  justify  in  smaller  sum 813 

agieement  for   deposit  in   trust  company,   etc 813 

to   be   filed 816 

not    affected    by    change    of    parties 815 

■   immaterial  variance  from  statutory  requisites  does  not  affecL  72^ 

amending   defects   in 7^ 

not  impaired  by   removal   of  action   from  county  court 346 

by   claimant   on   attachment    in    justice's   court 2912 

of  committee  of    lunatic,  on  petition  to  sell   realty 23.'>1 

of   guardian    of    infant,    on    petition    to    sell    realty 2352 

III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action    on   individual    bond    on    appeal 101 

action  by  party  on  bond  to  people  or  public  officer •••••     814 

lire 


INDEX. 

Bonds  —  Contlnved. 

III.  Actions  on  bonds  in  actions  and  special  pkocbbdxngs.— »  Continued. 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.   Y.  city  court  of  actions  on  bonds  in  that 

court  .  . • • 316 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2913 

:2914 
action  on  bond  on   petition  to  sell   realty 2353 

IV.  Op  officials.  ♦ 

receivers,  trustees,  etc.  deemed  officers.... 1880 

assignee   of   insolvent  debtor  deemed  officer 1890 

on   assumption   of   public   office .- 1961 

clerk    of    court    of    appeals 190 

of  depositaries  of  public  funds 746 

guardian   ad  litem  of  infant 474-476 

in    partition    1536 

for  lefl[acv  or   distributive  share 1820 

guardian  of  infant   after  partition 1581 

committee  of  incompetent 2337 

on  application   to   sell    real   property   of   infant   or   incompe- 
tent   2351-2868 

of  receiver 715 

increasing  bond  of  receiver 715 

V.  Actions  on  ofpicial  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers..  1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

in  what  court  to  be  brought 1890 

when    demand    necessary 1801 

application    for    leave,    ex    parte 1802 

order   vacating   Jeave   on    notice 1892 

of  sheriff,   application    for  leave   to   sue  on 1880 

order  {ranting  leave   1881 

where   to   be  brought 1881 

actions  for  other  defaults  not  affected  by  pendencv. .  1882 
indorsement   on  execution   directing  manner   of   collec- 
tion    

sureties  may  plead  previous  payments,  etc.,  as  defence.  11 

ratable    distrioution    among   claimants 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money . .  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers 1889 

VI.  In   surbogate's  coukt.     See   Surrogate's  Coxjrt. 

Books.  i 

discovery   and    inspection,    see    "  Discoverv." 

production  compelled  only  by  order  or  subpoena  duces  tecum* .     867 

of  forei^  corporation  are  presumptive  evidence 929 

admissibility  ox  copy  of  books  of  foreign  coriMiration 930 

verification  of  copy  of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2770 

proceedings  to   compel   delivery  to   public   officer* 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1962 

demand  for,  after  judgment  determining  title  to  office 1961 

seizure  of  books  oi   account  under   attachment 644 

restoration  on  vacating  or  discharging  attachment 710 

Bovndarlea. 

may  be  subject  of  arbitration 2365 

Breacli  of  Peace. 

when  a  criminal  contempt 0 

88  1177 
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Breach  of  Promiae  to  Marry. 

pleftdin^  matter  in  tnitigAtioii  of  damages. 006 

proof    in   mitigation   of    damages &36 

order  of  arrest  in  action  for 549 

claim   for  damages   not  assignable 1910 

attachment  npt  to  issue   C3& 

excepted    from    justice^s    jurisdiction 286S 

of  Albanjr  city  court «.... 3223 

of  Troy  justice's  court S22S 

Bribery. 

of  officer,  by  |uror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1123 

concealment   of  offer   to   take   bribe   from   juror   in   New   York 

county 1124 

to  induce  omission  of  juror's  name  in  Kings  county 1158 

penalty  where  juror  accepts  bribe IIM 

Brldves. 

damages  for  cutting  timber  for 1€68 

Brokers. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in  justice's  court 2896 

Brooklyn,  Jnatieea*  Courts  In. 

appointment  of  interpreters S121-8124 

designation  of  attendants SV& 

when   court  to  be   opened 3133 

removal   of  action    to  county  court ......% 2934 

appeals  from  judgments  of '» 3068 

provisions  relating  to  justices'  courts  applicfible 3133 

Broome  Connt7« 

jail  liberties  for   , 145 

BuffalOy  Blnnleipal  Conrt  of. 

is  not   a  court  of  record 3 

removal  of  action  on  answer  of  title 2963 

summary   proceedings    to   dispossess 2234 

discharge    from    imprisonment   on    execution «  3033 

Bnrylnar  Grounds. 

exempt     from     execution • 1896 

designation   of,   as  exempt 1396 

By-LaiTS. 

oi   municipal    corporations,    proof    of 941 

C. 
Calendar. 

may  be  ordered'  printed 19 

expense   of   printing   a   county   charge •       20 

preparation   and   distribution 977 

notes  of  issue  to  be  entered  on 977 

order    of    issues    on 978 

order  of  disposition   of  issues 078^     979 

trial  terms  for  actions  on  contract,  etc '    232 

classification    of    issues •     9m 

preference  on,   see   '*  Preferfvce." 

contested  application  for  insolvent's  discharge  to  hs  plsQe<len.*  21S7 

retention   of   place   on    amendment   of    pleading 723 

payment    of    sheriff's    calendar    fees 3307 

lire 


INDEX. 

Cnnala. 

filing  of  claims  and  notices 2T0 

compromisr  of  claim  Jcuaot  state «  . . . .     270 

officers  exempt  from  jury  service 1Q29,  1030 

Cmnudtu 

wills  of  personal  property  executed  in   2611 

carriers. 

actions   against    1945 

undertaking  when  attachment  levied  on  goods  aboard  vessel . . .  652 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.  653 

Case. 

judge  out  of  oflice  may  settle 25 

on  app^l  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   « 133P 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    997 

exceptions  may  be  stated  separately   * 997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    .««• 997 

contents   of    997 

ruling*  and  remarks  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  judge 098 

on  motion  for  new  trial  for  irregrularity  or  surprise 008 

on  appeal  on  exceptions  to  decision  or  report  908 

appeal  from  order  on  motion   for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled ,..     999 

on  submission  of  controversy 1279,  1280 

making  and  scttJing  on  appeal  in  condemnation  proceedings 3367 

statement  of  exception  in.  not  to  prejudice  motion  for  new  trial.  1006 

final  judgrment  not  .stayed  by  T>renar-ition  or  settlement  of lOO.'S 

order  refusing  rcsettlrrrpnt  is  anncalable  1**47 

necessary  to  review  facts  on  appeal  from  surrogate's  conrt. ...  2757 

settlement  of  case  on  trial   octore  surrogate..*. 2&i2 

costs  tor  making  nnU  servi""! .^.")1 

costs  for  making  and  serving;  amendments   S?.*^! 

ttenographer  not  to  be  interested  in  preparing  or  printing 82 

Cavae  of  Action. 

See  "Actions." 
loinder,  see  "  Pleamhos." 
transfer  of.  sec  "Assignment." 
statement  of,  in  pleadings,  see  "  PLKAOiNoa." 

Carv^a  O^aaty. 

allowance  to  grand  and  trial  Jurors 331-1 

Ceiaet«r1e«.  ^^ 

burying  ground  exempt  from  execution i|»^» 

designation  of  exempt  burying  ground l-JOH 

waiver  or  release  of  exemption l**<'-» 

Cenatts. 

certificate  of  director  of  census  admissible  in  evidence 944 

Cevtllleatea. 

admi.«sibility  as  evidence,  see  **  Evidbhci,"  VIII. 
to   foreign   records,  etc.,   see    "  Evidence/'    X. 

Certiorari. 

I.    To    INCUiaS    INTO    DETECTION. 

a    state    writ ^ IWI 

for  general  provisions,   see  "  Writs." 

1.   Application  for  writ. 

copy  of  mandate  for  detention  to  be  given 206a 

penalty  for  refusing  copy  of  mandate  for  detention....  2068 

prisoners    entitled    to   writ 2015 
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h^tiomeyn  -.  Continved. 

V.  Appearance  and  autuoexty  —  Continued. 

revocation  of  authority  to  satisfy^  judgment 1266 

proof  of  authority  to  appear  in  justice's  court 2880 

production   of  authority  of  plaintiff's  attorney  in  action  of 

ejbctment     1512-1514 

not    liable     for    costs    because    of    contingent    interest    in 

recovery     3247 

liability  for  costs  when  security  not  given 3278 

VI.  Subscription  of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to   subscribe   summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 561 

warrant    of    attachment 641 

offer  and  accntance  of  compromise 740 

verification  of  pleadings  by 525 

of    account 531 

VIl.  Service  of  papers  on. 

service  of   papers   on 796 

by   leaving  at   residence 797 

by  leaving   in    office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  797 

after  appearance,  papers  to  be  served  on  attorney 709 

VIII.  Compensation. 

compensation     for    services 66 

lien  for  services  on  cause  of  action 66 

lien  not  aijFected  by  settlement 66 

determination   and  enforcement  of  Hen 66 

costs   to  poor  person  payable  to  attorney. 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications    to,    are    privileged 835 

privilege    from    arrest 565 

furniture  and  library  of  householder  exempt  JFrom  execution.  1391 

exemption   from  jury  service 1030,    1061.  1127 

proof    of    exemption 1062,1128 

Mtorney-General. 

I.  Powers  and   duties, 

partner  not  to  defend  prosecutions 78 

not  to  defend   after  leaving  office 79 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  aporove  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for , 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  205O 

application  by.   for  habeas  corpus  to  testify 2011,  2012 

no  fees  or  undertaking  to  brin?  up  prisoner  on  habeas  corpus  2002 

to  make  application  for  writ  of  assessment  of  damages 210C^ 

to  anpear  on  application  to  discharge  of  insolvent  debtor..^.  2207 

as  to  final  accounting  of  receiver  of  corporation 2431b 

II.  Service  op  papers  on. 

notice  of  claim  against  state  to  be  filed  with 264 

summons  in  action    for  partition l.'iS>4 

citation   on   jiotitir^n    for  administration  .••..•■. 2.''*S>t> 

on  arrounting    by    executor    or    administrator 274f> 

noticf   of  application    to   disoharffe   insolvent   debtor....   216.'>,  2til>T 

in  action  tu  enforce  niechatiic.s'   lien>> « ^tlC2 
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III.  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined 1068 

consolidation  of  actions  by  people  against  different  defendants.  1069 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1086 

relator  to  give  security  for  costs,  etc 1086 

compensation,,  when  relator  joined  as  party  plaintiff 1986 

wlien  he  must  begin  action  against  corporation 1806 

•gainst  directors  and  officers  of  corporation  for  misconduct..  1782 

in  name  of  people  to  dissolve  corporation 1785,  178<^ 

reference  of  issues   1012 

to  annul  corporation   1797,  17W8 

by  people  to  recover  public  funds , . , 1976 

to  vacate  letters  patent   1957- 19B0 

in  name  of  people  against  usurper  of  office  or  franchise.  1948-1956 
See  "  Quo  Warrahto." 

to  recover  penalty  or  forfeiture 1062-1964 

Kmitation  of  action  for  penalty  or  forfeiture 887 

en  ^undertaking  in  contempt  proceedings 2290 

•gainst    sheriff    for    taking    insufficient    undertaking    in    con- 

tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  JPorfeited 1977-1982 

application  for  state  writ 1998 

•   notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  ••••••••••••••«••••••••••••••••• 2428 


See  •' AaiiTaATiOM.* 
Ball. 

I.    GlNBRAL  PKOVISIONS. 

fictitious,  punishable  as  a  civil  contempt ••••.••••  14 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  supreme  court.  846 

on  hearing  on  habeas  corpus   2036 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   2045-2048 

pending  appeal  on  habeas  corous  or  certiorari ..........  2060-2064 

notice  of  juBtification  in  N.  Y.  city  court •••••• 8161 

II.  On  okdex  op  Aaaasr.     See  "  Abksst." 

Bamkrvptcy. 

preference  of  actions  by  or  against  trustee •  791 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected r 1268 

notice  of  application   1268 

summary  proceedings  to  dispossess  bankrupt  tenant 22.31 

stay  of  warrant  on  undertaking  for  rent 22S4 

trustee  to  give  security  for  costs 8268 

bankrupt  to  give  security  for  costs 8269 

See,  also,  "  Savings  Banks.*' 

petition  by.  for  change  of  name 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

•ction  on  notes  and  bills  used  as  money,  not  limited 889 


INDBX. 

BaaIcs  «  Coiitlii«ed« 

Hmifation  of  actions  for  penalties  against  directors  and  stock- 

holders 3M 

preference  of  actions  against  banks  of  issue 791 

erder  of  arrest   in  action   against  agent   for   misappropriating 

funds 549 

in  justice's  court 2895 

deposit  of  money  collected  on  attachment 076 

of  decedent's  funds  or  property 2bil8 

designation   of  depositories  of  court   funds 746 

accounts  of   depositories, • 7r»2 

certificates   to   dci)Osits  of   court   funds 753 

Baatnrdy. 

See,    also.    "  Legitimacy." 
siaings  of  court  may  be  priyate » ^. .         5 

Battery. 

See  "  Assault  and  Battery." 

Ba^frdy  Houses. 

summary  proceedings  to  dispossess  tenant 2281 

notice  by  neighbor  to  owner  to  commeoce  proceedings 2237 

petition  by  neighbor  %.• 2237 

service  of^ precept  on  laiadlord 2242 

final  order  against  occupant  jo  proccedinc  by  netghber 2249 

warrant  to  dispossess  defendant 225(1 

Bivamy. 

ground  for  annulling  marriage .'...»........' 1743 

Bill  of  Partlcnlarn. 

court  may  order   , 531 

penalty   tor  default    531 

m  actum  in  justice's  court 2942 

BllU  and  Note*. 

not  to  be  acknowledged  or  proved. • 937 

when  notary's  certificate  of  protest  and  notice*  evidence. ......  923 

service  of  affidavit  denying  notice  of  protest 923 

when  notary's  protest  evidTence  of  demand 924 

when  memorandum  by  notary  evidence  of  notice 924 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   •. ...►..• < 648 

holder  to  certify  defendant's  interest  when  attachment  levied...  gSO 

sale  on  execution,  when  attached ' TflA 

deemed  assets  in  hands  of  executors,  etc..^ • 2712 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded • 834 

counterclaim  in  action  by  transferee 602 

joinder  of  parties  Rcvcrally  liable 454 

action  by  transferee  of 1909 

by  drawer  or  indorser  for  costs  and  expenses. ..........  1916 

order  for  trial  in  action   against  corporation 1778 

extension  of  time  in  action  against  oorporstioft 17T8 

actions  on  lost  instruments ^ •••...  1917 

indemnity  on  judgment  on  lost  instrument 1917 

no  indemnity  by  state,  etc.,  on  lost  instruments 

Bills  of  Exchange. 

See  "  Bills  ako  Notes.*' 
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Hoard  of  ClaJma. 

I.  Constitution;   judges;    officers,  etc 

a  court  of  record 2 

seal 262 

constitution  of 263 

appointment  of   commissioners 263 

quorum 263 

appointment  of  clerk 266 

of  stenographer 266 

of  marshal    266 

sessions 268 

when   must   view   premises  affected 268 

sheriff  to  furnish  rooms 268 

attendance  of  sheriff  at   sessions 268 

fees,  of  sheriff  for  attending  sessions 268 

expense   of  procuring  testimony  on   commission 272 

report  to  legislature 271 

annual  report  to  comptroller 273 

shall  not  practice  law  nor  act  as  referee 279 

salary   of   commissioners 279 

of  officers    280 

n.  Jurisdiction;   proceduke;    determination. 

jurisdiction 264 

notice  of  intention  to  make  claim 264,  270 

rules 265 

procedure  .   .    . . » 26.") 

attorney-general    to   represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal  claims  to  be  filed  with   superintendent 270 

compromise  ' 270 

consolidation;    intervention,    etc 281 

substitution    of   i)arttes 281 

may   order   additional   parties   brought   in 281 

summons   or   citation   to   additional    parties 281 

service  of  summons  or  citation 281 

power   to   render  judgment   against  parties   summoned 281 

record   of   proceedings 271 

new  trials    205 

costs  not  to   be   taxed 274 

judgments 269 

interest  on  judgments 269 

payment  of  judgments 269 

judgment  bars   further  claim   or  demand 269 

execution   on   judgment 269 

lien  of  judgment   on   real   property » *. .  269 

docketing  judgments  of,   in  county   clerk's   office 269 

vacating  and   modifying  judgments 265 

III.  Appeals  prom. 

from  orders  and  judgments • 275 

time  of  taking  appeal 27('> 

notice  of  appeal 276 

service  and  settlement  of   case 277 

practice 275 

questions   reviewable    275 

preference  of  appeals 278 

judgment 275 
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included  in  "  body  or  officer  *'  on  review  by  certiorari 2t46 

it  "  person  "  under  condemnation  law 3858 

service  of  mandamus  on .- 2070,  2071 

of  certiorari  on 2130 

action  by  people  against,  for  public  funds 1960-1976 

preference  of  action  b^  people  against 789 

order  of  arrest  in  action  against 649 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 006 

taxpayer's  action  against    1925 

may  administer  oaths  843 

issuance  of  subpcena  by 854 

recalcitrant  witnesses  before    ' 856 

habeas  corpus  to  bring  up  person  to  testify  before 20O9 

no  security  on  appeal  by  board  of  state  officers 1313 

Arbitrators  have  powers  of  boards  over  witnesses 2370 

■ 

Body  ESzecntloii. 

See  "  Execution/'  XIII. 
Bonds. 

See,  also,  **  Unoektakings." 

I.    As    PROrERTY    AND    CHOSES    IN    ACTION. 

attorney    not    to    purchase 73,    75,       76 

justice   or   constable    net   tu   purchase 3137,3135 

action  on   penal   bond 1U15 

legal  effect  of  condition  of  penal  bond 11^15 

jurisdiction    of    justice 2iMU 

damages  for  breach  in  action  in  N.   Y.  city  court 316 

may    be    attached Gib 

holder   to   certify   defendant's    interest   on    attachment tto4J 

sale    on    execution    when    attached 708 

levy  of  execution  on  government  and  corporate  bonds 14^1 

deemed  assets  in  hands  of  executors,  etc 2672 

II.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form 812 

further     protection     for 813a 

to    be    acknowledged -  810 

party   need    not   join    with    sureties 81 1 

one    surety    sufficient,    unless,    etc 811 

putting   in   fictitious  surety   punishable   as  contempt 14 

fidelity   or   surety   company   equivalent   to   two   sureties 811 

^execution    of,   by   fidelity   or   surety   company 811. 

justification  by   fidelity   or   surety   company 811 

affidavit    of    sureties    or    narty 8122 

approval   by  court   or  judge 81C2 

petition  by  surety  to  be   relieved 81:2 

accounting  by  principal  on  petition  of  surety  to  be  relieved.     81:2 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond    • ^}-'^ 

examination   of   sureties 812ia 

when  several  sureties  may  justify  in  smaller  sum 8i;s 

agieement   for   deposit  in   trust  company,   etc 813 

to   be   filed 81t5 

not    affected    by    change    of    parties 8lo 

■   immaterial  variance  from  statutory  requisites  does  not  affect.     T^£&> 

amending   defects   in 730 

not  impaired  by   removal   of  action   from   county  court •i4Cft 

by   claimant   on   attachment   in    justice's   court 2S^l:2 

of  committee  of    lunatic,  on   petition  to  sell   realty 2!ir»l 

of    guardian    of    infant,    on    petition    to    sell    realty SCfifiuS 


III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action   on   individual    bond   on    appeal... ^^1- 

action  by  party  ou  bond  to  people  or  public  c^cer*. •••••••• 
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Bonds  —  Contlnved. 

III.  Actions  on  bonds  in  actions  and  spscial  pkocsbdings.—' Continued. 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court  .  . 316 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2913 

2914 

action  on  bond  on   petition  to  sell   realty 2353 

IV.  Of  officials. 

receivers,  trustees,  etc.,  deemed  officers 1890 

assignee  of   insolvent  debtor  deemed  officer 1800 

on   assumption   of   public    office 1951 

clerk    of    court    of    appeals 199 

of  depositaries  of  pubhc  funds 746 

guardian  ad  litem  of  infant 474-476 

in   partition    1536 

for  le^cv   or   distributive  share 1820 

guardian  of  infant  after  partition 1581 

committee  of  incompetent 2337 

on   application   to   sell   real   property   of   infant   or   incompe- 
tent   2351-2368 

of  receiver 715 

increasing  bond  of  receiver 715 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers..  1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

in  what  court  to  be  brought 1890 

when    demand    necessary 1891 

application    for    leave,    ex    parte 1892 

order   vacating   ]eave   on    notice 1892 

of  sheriff,   application   for  leave   to  sue  on 1880 

order  granting  leave   1881 

where  to   be   brought 1881 

actions  for  other  defaults  not  affected  by  pendencv. .  1882 
indorsement   on  execution  directing  manner   of  collec- 
tion    1^ 

sureties  may  plead  previous  payments,  etc.,  as  defence.  1884 

ratable    distrioution    among   claimants 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money..  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers. 1889 

VI.  In   surbogate's  coubt.     See   Subbogatb's  Coubt. 

Books.  i 

discovery    and    inspection,    see    "  Discovery." 

production  compelled  only  by  order  or  subpoena  duces  tecum.,  867 

of  foreign  corporation  are  presumptive  evidence 929 

admissibility  ox  copy  of  books  of  foreign  corporation 930 

verification  of  copy   of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2770 

proceedings  to   compel  delivery  to   public   office^- 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1952 

demand  tor,  after  judgment  determining  title  to  office 1951 

seizure  of  books  of  account  under  attachment 644 

restoration  on  vacating  or  discharging  attachment 710 

BovniIaFles. 

may  be  subject  of  arbitration 2365 

Bre»elt  of  Peace. 

when  a  criminal  contempt. 0 
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A.ttorney«  —  Continued. 

V.  Appearance  and  autuoeity  —  Continued. 

revocation  of  authority  to  satisfy^  judgment 1266 

proof  of  authority  to  appear  in  justice's  court 2800 

production   of  authority  of  plaintiff's  attorney  in  action  of 

ejfectment     1512-1514 

not    liable     for    costs    because    of    contingent    interest    in 

recovery     3247 

liability  for  costs  when  security  not  given 3278 

VI.  Subscription   of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to   subscribe   summons 417 

pleadings. 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 561 

warrant    of    attachment 6*^ 

offer  and  accentance  of  compromise 740 

verification   of  pleadings  by 525 

of    account 531 

VIl.  Service  of  papers  on. 

service  of   papers   on 796 

by   leaving  at   residence 7!V7 

by  leaving   in   office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  oiBce.  797 

after  appearance,  papers  to  be  served  on  attorney 799 

VIII.  Compensation. 

compensation    for    services 66 

lien  for  services  on  cause  of  action 66 

lien  not  affected  by  settlement 66 

determination   and   enforcement  of  Hen 66 

costs  to  DOor  person  payable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications    to,    are    privileged 83.5 

privilege    from    arrest 565 

furniture  and  library  of  householder  exempt  from  execution.  13U1 

exemption   from  jury  service 1030,   1081,  1127 

proof    of   exemption 1062,1128 

4ttorne>'-GenernI. 

I.  Powers  and   duties. 

partner  not  to  defend  prosecutions 78 

not  to  defend   after  leaving  office 79 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  aporove  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus-. ..  205!) 

application  by.   for  habeas  corpus  to  testify 2011,  2012 

no  fees  or  undertaking  to  brins:  up  prisoner  on  habeas  corpus  2002 

to  make  application  for  writ  of  assessment  of  damages 2105 

to  anpcar  on  application  to  discharge  of  insolvent  debtor..^.  2207 

as  to  final  accounting  of  receiver  of  corporation 2431b 

11.  Service  of  papers  on. 

notice  of  claim  against  state  to  be  filed  with 264 

summons  in  action   for  partition 1.194 

citation   on    petition    for   administration 2.'i90 

on  accomitiiig    by    executor    or    administrator 2740 

noticf   of  npiilication    ti»    di^rliarffc   in«;(>lvent    debtor....   21(t.'),  2207 

in  action  to  enforce  mechanics*   littib 3402 
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A.tt  orneyGeneral  —  Contlnwed* 

III.  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined.. 1068 

consolidation  of  actions  by  people  against  different  defendants.  1069 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1086 

relator  to  give  security  for  costs,  etc , 1086 

compensation,,  when  relator  joined  as  party  plaintiff 1086 

wlien  he  must  begin  action  against  corporation.  .> 1868 

■gainst  directors  and  officers  of  corporation  for  misconduct..  1782 

in  name  of  people  to  dissolve  corporation 1785,  178<) 

reference  of  issues   1612 

to  annul  corporation 1707,  17U8 

by  people  to  recover  public  funds 1076 

to  vacate  letters  patent  1057-1066 

in  name  of  people  against  usurper  of  office  or  franchise.  1048-1056 
See  "  Quo  WAaiANTo." 

to  recover  penalty  or  forfeiture 1062-1064 

limitation  of  action  for  penalty  or  forfeiture 887 

on  undertaking  in  contempt   proceedings 2200 

against    sheriff    for   taking    insufficient    undertaking    in    con* 

tempt  pr«»ceedings 2201 

ejectment  for  real  property  escheated  or  forfeited 1077-1082 

application  for  state  writ 1008 

•   seitice  of  motion  for  temporary  receiver  on  voluntary  dissolu* 

tion  of  corporation  •••••«••••••••••••••• 2428 


See  "  AaBinATioN.** 
Ball. 

I.    GlNEKAL  PtOVISIONS. 

fictitious,  punishable  as  a  civil  contempt ...••• • 14 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  supreme  court.    846 

on  hearing  on  habeas  corpus   ."**.- 2036 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 

tion 2045-2(H« 

pending  appeal  on  habeas  cornus  or  certiorari 2060-2064 

notice  of  justification  in  N.  Y.  city  court 8161 


II.  On  ordex  or  arrest.     See  "  Arrsst." 

imkrvptcy. 

preference  of  actions  by  or  against  trustee 701 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected ^ 1268 

notice  of  application   1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs 8268 

bankrupt  to  give  security  for  costs 8268 

Urn, 

See,  also,  "  Savings  Banks.*' 

petition  by.  for  change  of  name • 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banlcs 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

tction  on  notes  and  bills  used  as  money,  not  limited*  •• ••  889 
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Banks  —  Contliiwed. 

limitation  of  actions  for  penalties  against  directors  tnd  itoclc- 

holders * ' 3M 

preference  of  actions  against  banks  of  issue 791 

•rder  of  arrest   in  action   agaiast  agent   for    misappropriating 

funds 649 

,  in  justice's  court 2886 

deposit  of  money  collected  on  attachment 675 

of  decedent's  funds  or  property 2bU2i 

designation   of  depositories  of  court   funds 746 

accounts  of   depohitoric^ 7<'>2 

certificates   to   deposits  of   court    funds «...     753 

Baslnrdy. 

See,    also,    "  Legitimacy." 

sittings  of  court  may  be  private • .^. .         5 

Battery. 

Sec  "  Assault  and  Battesy."   . 

Ba^prdT  Honnes* 

summary  proceedings  to  dispossess  tenant. 22S1 

notice  by  neighbor  to  owner  to  commence  proceedings 2237 

petition  by  neighbor • * 2287 

service  of'^  precept  on  landlord 2242 

final  order  ai^ainst  occupant  in  proceeding  by  neighbor 2249 

warrant  to  dispossess  defendant 22SQ 

Blvamy. 

ground  for  annulling  marriage .^ .......... .'. 1743 

Bill  of  Particulars.  '* 

court  mav  order   531 

penalty   tor  default    5.*^! 

m  action  in  justice's  court. 2942 

Bills  and  Notes. 

not  to  be  acknowledged  or  proved .^ •  • . . .  937 

when  notary's  certificate  of  protest  and  notice,  evidence 923 

service  of  affidavit  denying  notice  of  protest « 923 

when  notary's  protect  evidence  of  demand 924 

when  memorandum  by  notary  evidence  of  notice »..«...  924 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached    (••• » «..«. 648 

holder  to  certify  defendant's  interest  when  attachment  levied...  650 

sale  on  execution,  when  attached TOft 

deemed  assets  in  hands  of  executors,  etc.. 2712 

action  on,  of  moneyed  corporation  not  limited 893 

how  pleaded •  •  > 534 

counterclaim  in  action  by  transferee ,....  502 

Joinder  of  parties  severally  liable • 464 

action  by  transferee  of 1900 

by  drawer  or  indorser  for  costs  and  expenses.  ..........  1916 

order  for  trial   in  action   against  corporation. 1778 

extension  of  time  in  action  against  corporstioft •• 1778 

actions  on  lost  instruments 4...*....  1917 

indemnity  on  judgment  on  lost  instrument 1917 

no  indemnity  by  state,  etc.,  on  lost  instruments. ... .•.*• •  IMS 

Bills  of  Exchauiire. 

See  "  Bills  and  Notes.'* 
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Hoard  of  Claims. 

I.  Constitution;   judges;   officers,  etc. 

a  court  of  record * • . .  2 

seal   262 

constitution  of 263 

appointment  of   commissioners 203 

quorum * 263 

appointment  of  clerk t 266 

of  stenographer    266 

of  marshal    266 

aesstons • 268 

when   must   view  premises  affected 268 

aheriff  to  furnish  rooms 268 

attendance   of  sheriff  at   sessions 268 

fees,  of  sheriff  for  attending  sessions 268 

expense   of  procuring  testimony  on   commission 272 

report  to  legislature 271 

annual  report  to  comptroller 273 

shall  not  practice  law  nor  act  as  referee 279 

salary  of   commissioners 279 

of   officers 280 

n.  Jurisdiction;   raocsDURE;    determination. 

jurisdiction 264 

notice  of  intention  to  make  claim 264,  270 

rules 265 

procedure  .   .    . .  v 265 

attorney-general   to   represent   state 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal  claims  to  be  filed  with   superintendent 270 

compromise  ' 270 

consolidation;   intervention,   etc 281 

substitution   of   jiarties 28] 

may  order   additional   parties   brought   in 281 

summons  or   citation   to   additional   parties 281 

service  of  summons  or  citation 281 

power   to   render  judgment   against   parties   summoned 281 

record   of   proceedings 271 

new  trials   265 

costs  not  to   be  taxed 274 

judgments 269 

interest   on  j^udgments 269 

payment  of  j  udgments 269 

judgment  bars   further  claim  or   demand 269 

execution   on   judgment 269 

lien  of  judgment  on   real  property * #. .  269 

docketing  judgments  of,   in  county   clerk's   office 269 

vacating  and   modifying  judgments 265 

III.  Ap»sal«  from. 

from  orders  and  judgments '. 275 

time  of  taking  appeal 27(i 

notk*e  of  appeal 276 

service  and  settlement  of  case 277 

practice 275 

questions   reviewable    •. 275 

preference  of  appeals 27S 

judgment  .  .    •> • • 275 
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Attaehment  —  Oontlniied. 

X.  In  justices'  courts. 

in  «^at  actsons  warrant  may  be  frtnted  •••••••«••••#• ^Oi 

affidavit  on  application  ...••••••••.•••.• •.••• 2906 

grounds  for  issuing  warrant • •• 2<¥)6 

to  be  issued  with  summons  ..«•• < 200? 

form  and  contents  of  warrant 2907 

plaintiff's  undertaking 2006 

execution  of  warrant t »* •».*•• 2909 

sale  of  perishable  property • •  •  •  • 2009 

service  of  summons  and  warrant  on  defendant 2910 

undertaking  by  defendant. 2911 

re-delivery  to  defendant 2011 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond. 2914 

return   of  warrant 2916 

motion  to  vacate  or  modifv  warrant 2916 

motion  to  increase  plaintiff's  security •  •  •  •. 2916 

effect  of  vacating  warrant  on  jurisdiction  pf  justice 2917 

proceedings  when  summons  not  peraonally  aenred 291S 

effect  of  judgment  when  summons  not  perionany  aenred 2918 

execution  when  summons  not  persensJly  served 2918 

property  levied  on,  cannot  be  replevied 1600,  2919 

XI.  In  local  courts. 

1.  New  York  city  court, 

proof  required  to  obtain  warrant 8169 

order  ior  service  of  summons  without  dty  or  for  publica> 

tior 8170 

sale  of  perishable  property  levied  on 3176 

2L  New  York  municipal  courts, 

when  warrant  to  issue 3210.  3211 

M,  In  Albany  and  Troy, 

when  warrant  to  laraa • •••••...>•  ttlO,  3211 

/LttendantK. 

of  courts,  not  to  practice  as  attoniesra* • 63 

bow     furnished • ••••«.,•..  31 

of    appellate    division 221,  242 

of  cuuit  in  Kings,  Queens  and  Richmond  ooantiea 95,  96 

sheritf  tu  designate  constables  and  deputies ,  .97,  9S 

penalty   for  neglect  to  attend • 99 

of   New    York   city   court 3.'J5-vB7 

ttrnure   of  otBce   and   fees  not  affected 33M 

comneiik»ation    !i31t! 

of  surrogates  courts 2493 

A^ttornera. 

I.  Qualifications  and  admission. 

refusal  of  admibsioti   for   fraudulent  acts 56 

examination    and   admission 66 

board   of   law   examiners   created 26 

rulcb  for  admission   of 19S 

rules    of    examination 56 

changing  rules   for   examination   and  admission <•...  67 

rules  may  exempt  graduate   from  clerkship 58 

admission    nf.    from    other    states S6 

oath   o^    office 59 

certificate    of    admission S9 

residence  in  adjoining  states .^.« ., ..  60 
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Attorney*  ^  Goii(lnii«d. 

l).  Suspension  And  xeHoval. 

suspension  for  nuBoonduct • 67 

disqualified  on  conviction  of  felony 67 

disoarment  of  former  prosecutor  for  defending  prosecution..  80 

to  be  suspended   or  removed  only  on  notice 68 

fservice  of  notice  without  the  st«te 68 

district  attorney  to  prosecute  cases  for  removal 6H 

removal  operates  in  every  court 60 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove 68 

HI.  When  disqualipibd  to  act, 

of  judge,  in  matter  before  him 50 

partner  of  iudfee  before  judge 4S>,  50 

clerk  of  judge  before  judge 50 

clerk,  etc..  in  his  own  court Ot 

sheriff,  coroner,  etc.,  not  to  practice 62 

of   surrogate    2474 

clerks  of  surrogates'   courts 2502 

district  attorney,  etc..  not  to  defend  after  he  leaves  office...  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  7^ 

constable  and  law  partner  of  justice  before  justice 2R-'40 

judge  of  court  of  daimi 279 

tV.   PtOfSSaiONAI.  DUTY  AND  CONOUCT. 

non*payment  of  money  a  civil  oontcmpt. , 14 

misl^havior,  neglect  or  disobedience^  a  civil  contempt 14 

assuming  to  act  as.  without  authority 14 

only  attorneys  to  practice  in  New  Vork  city. . .  .* 68 

penalty  for  unlawfully  practicing  In  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim    .**  " ^^ 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  Illegally  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

party  prosecuting  In  person  within  prohibitions  on  attorney..  77 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions 77 

unlawfully  defending  prosecution  is  misdemttanor*.** 80 

may  defend  himself  in  persofl • *...•.•«••.  81 

liable  for  costs  for  pleading  scandalous  matter 546 

order  of  arrest  in  action  for  malpractice... 549 

In  action  for  misapplied  funds 540 

In  justice's  court  for  misappropriating  funds... 2886 

ilfflltatlon  of  action  for  money,  etc.,  received  by 410 

communications  to,  are  privileged  S^.*? 

^rivftege  waived  when  attorney  subacribet  will  as  witnesa....  886 

V.   AmAKANCE  AND  AUTHOBXTY. 

appaaranee  may  be  by 55 

In  justice's  court  2886 

.  assignment  to  conduct  action  by  or  against  poor  person. .  458.  460 

463 

may  appear  in  proceedings  instituted  by  state  writ. 1906 

of  relator  in  state  writ  deemed  attorney  for  people 1995 

yroceedlngs  on  death  or  disability 66 

appearing  for  two  or  more   defendants   to  receive  one  copy 

complaint 479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc.  .  . 721 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc. . .  721 

nay  satisfy  judgment  within  two  years  after  entry 1290 
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A.ttorneya  ^  Continued. 

V.  Appearamce  and  authority  —  Continued. 

revocation  of  authority  to  satisfy  judgment 1266 

proof  of  authority  to  appear  in  justice's  court 28M 

production  of  authority  of  plaintiff's  attorney  in  action  of 

ejfcctmcnt 1512-1514 

not    liable    for    costs    because    of    contingent    interest     in  ^ 

recovery     3247 

liability  for  costs  when  security  not  given 3278 

VI.  Subscription  of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to   subscribe   summons 417 

pleadings. 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 561 

warrant    of    attachment 641 

offer  and  acci'ntance  of  compromise 740 

verification   of  pleadings  by 52r> 

of    account 531 

VIl.  Service  of  papers  on. 

service  of   papers    on Tflfi 

by    leaving   at   residence TYt 

by  leaving   in    office T9T 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  707 

after  appearance,  papers  to  be  served  on  attorney 799 

VIII.  Compensation. 

compensation^    for     services 6B 

Hen  for  services  on  cause  of  action 06 

lien  not  affected  by  settlement 68 

determination   and  enforcement  of  Hen 6R 

costs  to  poor  person  payable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications   to,    arc    privileged SSS 

privilege    from    arrest 665 

furniture  and  library  of  householder  exempt  from  execution.  ISUI 

exemption   from  jury  service 1030,   1061,  1127 

proof    of   exemption 1062,  1128 

Aittorney-General. 

I.  Powers  and   duties. 

partner  not  to  defend  prosecutions 78 

not  to  defend  after  leaving  office 79 

to  represent  state  before  court  of  claims 2T0 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  aporove  bond  of  depositories  of  court   funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  20S0 

application  by.   for  habeas  corpus  to  testify 2011.  2012 

no  fees  or  undertaking  to  brine  up  prisoner  on  habeas  corpus  2002 

to  make  application  for  writ  of  assessment  of  damages 21i1ft 

to  anpcar  on  application  to  discharge  of  insolvent  debtor..^.  2207 

as  to  final  accounting  of  receiver  of  corporation 2431b 

II.  Service  of  papers  on. 

notice  of  claim  against  state  to  be  filed  with 264 

summons  in  action   for  partition .  .  .^ irilH 

citation   on   petition    for   administration .  . .  .^ 2ri9H 

on  nccoiinling    by    executor    or    administrator 27 40 

noticf   of  npidication    t<»    di-'i'harge   insolvent   debtor....  21<>.'»,  2Jl>7 
in  actit)n  to  enforot*  niechanicM*   liens , o4<C 
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Attorner-General  •—  Contlniied* 

IIL  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined 1968 

consolidation  of  actions  by  people  against  different  defendants.  1969 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1966 

relator  to  give  security  for  costs,  etc 1986 

compensation,,  when  relator  joined  as  party  plaintiff 1980 

wben  be  must  begin  action  against  corporation.  .> 1808 

•gainst  directors  and  officers  of  corporation  for  misconduct..  1782 

in  name  of  people  to  dissolve  corporation 1785,  178<f 

referenpe  of  issues 1012 

to  annul  corporation 1797,  179^ 

by  people  to  recover  public  funds '. 1976 

to  vacate  letters  patent  1957-1960 

in  name  of  people  against  usurper  of  office  or  franchise.  1948-1956 
See  **  Quo  WAaiANTO." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of  action  for  penalty  or  forfeiture 387 

on  undertaking  in  contempt  proceedings 2290 

against   sheriff    for   taking   insufficient   undertaking   in    con- 
tempt proceedings 229t 

ejectment  for  real  property  escheated  or  forfeited 1977-1982 

application  for  state  writ 1998 

•   notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  .•«. •••••••••••••••• t.«  2428 


See  "  AaiiTiATiOH.'* 

Bsai* 

I.   GSNCIAL  FS0VI8I0NS. 

fictitious,  punishable  as  a  civil  contempt •••••• 14 

custody  of  person  surrendered  in  exoneration  of  bail. 110 

surrender  on  removal  of  action  from  county  to  supreme  court.     346 

on  hearing  on  habeas  corpus   2036 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   2045-204R 

pending  appeal  on  habeas  corous  or  certiorari 2000*2064 

notice  of  juBtification  in  K.  Y.  city  court t • 8161 


I* 


II.  Ok  order  op  arrkst.     See  "  Arrest. 

Bankruptcy. 

preference  of  actions  by  or  against  trustee T91 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

Hen  on  real  estate,  not  affected , .  r 1268 

notice  of  application   1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs S268 

bankrupt  to  give  security  for  costs 8269 

See,  also,  "  Savings  Banks.*' 

petition  by,  for  change  of  name 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

•ction  on  notes  and  bills  used  a«  money,  not  limited*  •• 889 
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INDflTS. 

Banks .»  Contfnved. 

limitation  of  actions  for  penalties  against  directors  and  itock- 

holdcn  .  . aM 

preference  of  actiona  against  banks  of  issue 791 

erder  of  arrest   in  action   against  agent   for   misappropriating 

funds 549 

,  in  justice's  court , 2886 

deposit  of  money  collected  on  attachment CTTS 

of  decedent's  funds  or  property 2t>ll8 

designation  of  depositories  of  court  funds.. 746 

accounts  t»f   depONitorics 7ri2 

certificates   to   deposits  of   court   funds « 753 

BAHtitrdy. 

See,    also,    "  T.Kr.iTnuACY.'* 
sittings  of  court  may  be  private * ^. .         5 

Battery. 

Sec  "  Assault  and  BATTttv." 

Bamrdy   Hovseii. 

summary  proceedings  to  dispossess  tenant 22S1 

notice  by  neighbor  to  owner  to  commence  proceedings 22S7 

petition  Iw  neighbor   ....,..•.<.... 22S7 

service  of^  precept  on  landlord   . , >-    •.. .* 2242 

final  order  against  occiipant  in  proceeding  by  neighbor 2249 

warrant  to  dispossess  defendant   22M 


ground  for  annulling  marriage .' .' 1743 

Bill  of  Partlcolam. 

court  may  order   531 

penalty   for  default    531 

in  action  in  justice's  court 294J 

Btllfi  and  Notes. 

not  to  be  acknowledged  or  proved 937 

when  notary's  certificate  of  protest  and  notice,  evidence 923 

service  of  affidavit  denying  notice  of  protest ^3 

when  notary's  protect  evidence  of  demand «... 924 

when  memorandum  by  notary  evidence  of  notice.. » 924 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   *. ...«. 648 

holder  to  certify  defendant's  interest  when  attachment  levied...  650 

sale  on  execution,  when  attached TOi 

deemed  assets  in  hands  of  executors,  etc...... 2712 

action  on,  of  moneyed  corporation  not  limited. 393 

how  pleaded • 684 

counterclaim  in  action  by  transferee 502 

joinder  of  parties  severally  liable • 454 

action  by  transferee  of ..•..« 1908 

by  drawer  or  indorscr  ^  for  costs  iand  expenses. ...  * 1916 

order  for  trial  in  action  against  corporation 1778 

extension  of  time  in  action  against  corporation 1778 

actions  on  lost  instruments , ..••••..  1917 

indemnity  on  judgment  on  lost  instrument »..  1917 

no  indemnity  by  state,  etc.,  on  lost  instruments 

Bill*  of  Ezchangre. 

See  "  Bills  and  Notes.'* 
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Bo«rd  of  Claims. 

I.  Constitution;   judges;   officers,  etc. 

a  court  of  record 2 

gejil 262 

constitution  of  .!.*.*.'.....*!!.*!!...'.!!!!!!!!!.*!.'!'.!!!!!! II  263 

appointment  of  commissioners 263 

quorum  .  .    » 263 

appointment  of  clerk 266 

of  stenographer    266 

of  marshal    266 

aessions 268 

when   must   view   premises  afTected. . , 26^ 

sheriff  to  furnish  rooms 268 

attendance  of  sheriff  at  sessions 268 

fees,  of  sheriff  for  attending  sessions 268 

expense   of   procuring  testimony  on   commission 272 

report  to  lepn'slature 271 

annual  report  to  comptroller 273 

shall  not  practice  law  nor  act  as  referee 279 

salary   of   commissioners 279 

of  officers    , 280 

XL  Jurisdiction;  procedure;    determination. 

jurisdiction 264 

notice  of  intention  to  make  claim 264,  270 

rules 265 

procedure 26.** 

attorney-gcn-^ral    to   represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal  claims  to  be  filed  with  superintendent 270 

compromise  * 270 

consolidation;    intervention,   etc 281 

substitution    of    parties 281 

may  order  additional   parties   brought   in 281 

summons   or   citation   to   additional    parties 281 

service  of  summons   or  citation 281 

power   to   render  judgment   against   parties   summoned 281 

record   of   proceeoings 271 

new  trials    2a'» 

costs  not  to  be  taxed 274 

judgments 269 

interest  on  judgments 269 

payment  of  judgments 209 

judgment  bars   further  claim  or   demand 269 

execution   on   jtidgment 269 

lien  of  judgment  on   real   property « «. .  269 

docketing  judgments  of,    in  county   clerk's   office 269 

vacating  and   modifying  judgments 265 

III.  AmALs  paoM. 

from  orders  and  judgments ....'........  275 

time  of  taking  appeal 27('i 

notice  of  appeal 276 

service  and   settlement  of   case 277 

practice % 275 

questions   reviewable 275 

preference  of  appeals 27S' 

judgment 275 

1175 


IKDBX. 


BoArdM. 


included  in  "body  or  officer'*  on  review  by  certiorari 2146 

is  "  person  **  under  condemnation  law 9iS5S 

service  of  mandamus  on 2070,  2071 

of  certiorari  on    • 2130 

action  by  people  against,  for  public  funds 19(W-1976 

preference  of  action  b^  people  against 7% 

order  of  arrest  in  action  against 549 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against   1925 

may  administer  oaths  843 

issuance  of  subpoena  by 8M 

recalcitrant  witnesses  before   t 856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

ft 

Body  EiXecutlon. 

See  *•  Execution,"  XIII. 
Bonds. 

See,  also,  "  Undertakings." 

I.    As    PROPERTY    AND   CIIOSES    IN    ACTION. 

attorney    not    to    purchase ,73,    7SS,       76 

justice   or   constable   not   tu   purchase 3137,3135 

action   on   penal   bond 1U15 

legal  effect  of  condition   of  penal   bond 11^15 

jurisdiction    of    justice 2^!il£i 

damages  for  breach  in  action  in  N.   Y.  city  court 316 

may    be    attached G4S 

holder   to   certify   defendant's   interest   on    attachment 6.141 

sale    on    execution    when    attached 706 

levy  of  execution  on  government  and  corporate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2672 

II.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form 812 

further     protection     for 8i:{a 

to    be    acknowledged 810 

party   need   not  join    with    sureties 811 

one    surety    sufficient,    unless,    etc 811 

putting   in   fictitious   surety   punishable   as   contempt. 14 

fidelity   or   surety    company   equivalent  tu   two   sureties 811 

^execution   of,   by   fidelity   or   surety   company 811 

justification   by   fidelity   or   surety   company 811 

affidavit    of    sureties    or    party 812 

approval   by   court   or   judge 812 

petition  by  surety  to  be  relieved hVi 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond     * nl2 

examination   of   sureties , 813a 

when  several  sureties  may  justify  in   smaller  sum. 813 

agieemeut  for   deposit  in  trust  company,  etc 813 

to   be   filed 816 

not    affected    by    change    of    parties 815 

•   immaterial  variance  from  statutory  requisites  does  not  affect.  TSi 

amending  defects   in 730 

not  impaired  by   removal  of  action   from  county  court 346 

by   claimant   on   attachment   in   justice's   court 2912 

of  committee  of    lunatic,  on  petition  to  sell  realty SSTil 

of   guardian    of   infant,    on   petition   to    sell    realty 2S52 

III.  Actions  on  bonds  in  actions  and  spf.cial  proceedings. 

no  appeal  to  court  of  ap|)eals  from  judgment  of  affirmance  in 

action   on   individual   bond   on   appeal -..     191 

action  by  party  on  bond  to  people  or  public  officer.****  •••>•     814 
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Bonds  —  Continued. 

III.  Actions  on  bonds  in  actions  and  special  piocebdings.—  Continued. 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court  .  . 316 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2913 

2U14 

action  on  bond  on  petition  to  sell   realty 2353 

IV.  Op  officials.  • 

receivers,  trustees,  etc,  deemed  officers 1890 

assignee   of   insolvent   debtor  deemed  officer 1890 

on   assumption   of   public    office/ 1961 

clerk    of    court    of    appeals.... 199 

of  depositaries  of  public   funds 746 

guardian   ad  litem  of  infant 474-476 

in    partition 1536 

for   le^cy  or   distributive  share 1820 

guardian  of   infant   after   partition 1581 

committee  of  incompetent 2337 

on   application   to   sell   real   property   of   infant   or   incompe- 

tent 2351-2853 

of  receiver  715 

increasing  bond  of  receiver 715 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers. .  1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

in  what  court  to  be  brought 1890 

when   demand    necessary 1891 

application    for    leave,    ex    parte 1892 

order   vacating   ]eave   on   notice 1892 

of  sheriff,   application    for   leave   to   sue   on 1880 

order  slanting  leave   1881 

where  to   be   brought 1881 

actions  for  other  defaults  not  affected  by  pendency. .  1882 
indorsement   on  execution   directing  manner   of  collec- 
tion    

sureties  may  plead  previous  payments,  etc.,  as  defence.  11 

ratable    distribution    among   claimants 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money . .  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers. 1889 

VI.  In   surbogatb's  court.     See  Surrogate's  Court. 

Books.  i 

discovery   and   inspection,    see    "  Discovery." 

production  compelled  only  by  order  or  subpoena  duces  Uenm^ .  867 

of  forei^  corporation  are  presumptive  evidence 929 

admissibility  of  copy  of  books  of  foreign  corporation 930 

verification  of  copy  of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2770 

proceedings  to   compel   delivery  to   public   officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1952 

demand  for.  after  judgment  determining  title  to  office 1951 

seizure  of  books  of  account   under   attachment 644 

restoration  on  vacating  or  discharging  attachment 710 

Bonndarles. 

may  be  subject  of  arbitration 2365 

Brencli  of  Pence. 

when  a  criminal  contempt 9 

88  117T 
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Breach  of  Promise  to  Marry. 

plekdf n^  matter  in  mitigation  of  damages 6tt 

proof    m    mitigation   of    damages 5K 

order  of  arrest  in  action  for 549 

claim   for   damages    not   assignable 191@ 

attachment  not  to  issue 6S 

excepted    from    justice^s    jurisdiction 286 

of   Albanjr  city  court 32S 

of  Troy   justice's  court 828 

Bribery. 

of  officer,  by  |uror  in  New  Yorlc  county 1123 

acceptance  of  bribe  from  juror  in  New  Yorlc  county VM 

concealment   of  offer   to   take  bribe   from   juror  in    New    Yorlc 

county *  ••• llSf 

to  induce  omission  of  juror's  name  in  Kings  county VSb 

penalty  where  juror   accepts  bribe ..•»..119i 

Brldflrea. 

damages   for  cutting  timber  for 1(68 

Broker*. 

order  of  arrest  in  action  for  funds  or  property  misapplied....    54 
in  justice's   court SSK 

Brooklyn,  Jontlceii'  Coaria  la. 

appointment  of  interpreters S121-S12i 

designation  of  attendants. : 31^ 

when   court   to   be   opened 3133 

removal    of  action    to   county   court •<. ^ 

appeals  from  judgements  of .'. 90^ 

provisions  relating  to   justices'   courts  applicfible. 31S 

Broome  Coanty. 

jail  liberties  for 1^ 

BatfalO)  Maalclpal  Coart  of. 

is  not  a  court  of  record ^^ 

removal  of  action  on  answer  of  title 29B 

summary   proceedings    to    dispossess 2^ 

discharge    from    imprisonment    on    execution 30* 

Barylnir   Grounds. 

exempt  ^  from     execution 1^ 

designation   of,   as  exempt 13^ 

By-La^'s. 

of   municipal    corporations,    proof   of ^ 

C. 
Calendar. 

may  be  ordered  printed ^ 

expense   of   printing   a   county   charge Jfl 

pre])aration   and    distribution «p 

notes  of  issue  to  be  entered  on... ^ 

order    of    issues    on ^ 

order  of   disposition    of  issues 9T8,    9T9 

trial  terms   for  actions  on  contract,  etc ^5 

classitication    of    issues 9" 

preference  on.   see    '*  Preferknce." 

contested  application  for  insolvent's  discharge  to  be  plaoe^  on..  2]^ 

retention   of   place  on    amendment   of    pleading ^ 

payment   of    sheriff's    calendar    fees. 330? 
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Cnnafa. 

filing  of  claims  and  noticei 270 

compromise  of  claim  Jicuiut  state •>....     270 

officers  exempt  from  jury  service > 1029,  1030 

Oanadiu 

wills  of  penonal  property  executed  in   , 2611 

carriers. 

actions   against    1945 

undertaking  when  attachment  levied  on  goods  aboard  vessel...  652 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.  653 

n  1      Case. 

judge  out  of  ofiice  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   133Si 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    * 997 

exceptions  may  be  stated  acparately 997 

findings  on  facta  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    « « « 997 

contents   of 997 

*                 rulinga  «od  remarks  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  jtidge  ^ 998 

on  motion  for  new  trial  for  irrcfrularity  or  surprise 908 

on  appeal  on  exceptions  to  decision  or  report  998 

appeal  from  order  on  motion  fx»r  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled « . .  999 

on  submission  of  controversv 1279.  1280 

making  and  settling  on  appeal  in  condemnation  proceedings 8387 

statement  of  exception  Jn.  not  to  prejudice  motion  for  new  trial.  1006 

final  judgment  not  stayed  by  prenaration  or  settlement  of lOO.^ 

order  rciusins  rescttlrirent  is  annealable  1^47 

necessary  to  review  facts  on  appeal  from  surrogate's  court. •••  2757 

'   settlement  of  case  on  trial  before  surrogate... ..••. 26i2 

costs  tor  makinc;  anU  servi-"i .TJ.")1 

costs  for  making  and  serving  amendment.^   325^1 

•tenographer  not  to  be  interested  in  preparing  or  printing 82 

Cause  of  Action. 

See  "Actions." 
loirtder.  see  "  Pi.EAOTwas." 
transfer  of,  see  "Assignment." 
■tatcnient  of,  in  pleadings,  sec  **  PtEADiwoa." 

Cmrvva  09iintT> 

allowance  to  grand  and  trial  jurors 3314 

■    Cemeterfen. 

burying  ground  exempt  from  execution J;'''| 

designation  of  exempt  burying  ground Iji*'' 

waiver  or  release  of  exemption 1**^^ 

Oensue.  . 

certificate  of  director  of  census  admissible  in  evidence «« 

C?ortlllcatea. 

admi.esibility  as  evidence,  see  **  Evidkwce,^  VIII. 
to   foreign   records,   etc.,    see    '*  Evidence/'    X. 
<;ertlorarl« 

I.    To   INCUiaB    INTO    PETBHTION. 

a    state    writ ^- l**^^ 

for  general   provisions,   see   **  Writs." 

1.   Apptication  for  writ.  ^^ 

copy  of  mandate  for  detention  to  be  given 206t> 

penalty  for  rcfnsing  copy  of  mandate  for  detention.,.,  2066 

priao«er8    entitled    to   writ 2015 
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Oertloimrt  —  Continued* 

I.  To  INQUXKE  INTO  DETENTION  •— Continued. 

1.  Application  for  wrii  —  Contimied. 

not  entitled  when  detained  on  final  judgment,  order,  etc  9016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made. 2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition 2019 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county 2018 

1.  The  writ  and  its  issuance. 

when  writ  must  issue ."^ 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ    2022 

cannot  be  made  returnable  on  Sunday. 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form , 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2024 

S.  Service  and  return. 

service  of  writ 2006 

service  when  defendant  conceals  hlmsdf 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2006 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2006 

requisites  of  return   2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habeas  corpus. .  •  2042 

4.  Production  of  prisoner. 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner '. 2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner.... 2066 

return  on  warrant  to  brin^  up  i^risoner 2066 

concealing  prisoner  to  avoid  wnt 2(KS2,  2063 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2066 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing   2056.  2067 

Sb  Remand,  discharge  and  allowance  of  bait. 

remand  of  prisoner  lawfully  detained 2082 

power  of  court  to  inquire  into  legality  of  mandate,  etc. .  2034 
when  prisoner  under  civil  process  to  be  discbarged. . .;  . .  2088 
prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested    

district  attorney  to  have  notice  before  discharge  of  crim* 

Jnal  prisoner 

discharge  on  bail    when   irregularly   committed   on  crim* 

inal  charge ^ 

6xing  and  allowing  bail •...•   

by  whom  bail  to  be  taken 2046 

discharge  of  prisoner  bailed ...•••.  2M7 

1180 


INDBX. 

'Certiorari  -~  Continued. 

L  To  iiroviRs  INTO  DXTEMTZON  —  Continued. 

S.  Remand,  discharge  and  allowance  of  bail  —  Continued. 

writ  of  discharge  abolished 'fOiS 

0  service  of  order  to  discharge 2048 

B                                      enforcing  order  for  discharge 2049 

f                                       penalty  for  disobeying  order  for  discharge 2049 

I*  when  prisoner  discharged  may  be  re-imprisoned  for  same 

r                                           cause 2050 

penalty  for  illegally  re-committing  discharged  prisoner . . .  2051 

1  dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  2043 

flL  Appeals. 

what  orders  are  appealable 2058 

^                                      when  people  may  appeal 2069 

discharge  on  bail  pending  appeal  by  people 2058 

I                                       admitting  to  bail  pending  prisoner's  appeal 2000 

recognizance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 2002 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 

to    bail 2063 

n.   To  REVIXW    DXTBaMIMATZON    OP    XNPKSZOR   TRIBUNAL. 

a  state  writ 1991 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  *'  Writs." 

special  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempte 2148 

1.  When  issued. 

when   writ  may  issue 2120 

'*  determination  '*    defined 2146 

••  body  or  officer  "  defined 2146 

may  issue  to  officer  after  expiration  of  term 2136 

not  to  issu**  when  appeal  lies .^ 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final.. .  2122 

not^  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 

to  be  issued  only  within  four  months  of  determination...  212$ 

extension  of  time  for  disability  of  relator 2126 

stay  of  i)roceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings 2131 

SL  Application  for  writ. 

how  application  for  writ  made • 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice 2128 

S.  The  writ;  service  of  writ. 

when  and  where  returnable 2132 

to  whom  writ  directed •. 2129 

mode  of  service  of  writ 2130 

fees  to  be  paid  or  tendered 200B 
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Oertf  or  aH  —  Contlnved* 

IL  To  REVIEW  DETERMXIIATIOII   Or  iNVBEXOft  TnaWAL-^l 

4.  Th€  return. 

person  served  to  make  return ••••• 2006 

extension  of  time  to  make  return ••••  2188 

how  return  made •••• 2184 

further  return  max  ^^  directed • 21^ 

affidavits  to  supplement  return....* ••••• 2139 

fees  for  making  return 2135 

proceedings  when  defendant  dead,  absent  or  ineompetent.  2139 

penalty  for  omission  to  make  return 2139 

officer  failing  to  make  may  be  punished  after  expiration 
of  term ••. • 2138 

6b  Hearing  and  determination, 

ffoverned  by  rules  applicable  to  actions 2133 

bringing  in  third   persons 2137 

hearing  upon   return 2138 

notice  of  hearing 2188 

when  defendant  dead,  absent  or  incompetent.... 2138 

what  questions   may  be   reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution « 2142 

entry  and  enrollment  of  final  order 2144 

effect  r^f  enrollment  of  final  order 2145 

costs  discretionary  ^113 

award  of  costs  by  final  order  2143 

additional  allowance  on  review  of  assessment  for  taxation.  3253 

Ohallenirc. 

See  "  JuRoaa  aw D  Juey.** 

Champerty. 

cham^ertous  actions  by  attorneys.  ....t •• T8<76 

grantee  of  lands  held  adversely  may  sue  In  name  of  grantor. . . .  ISOl 
costs  in  ejectment  by  grantee  suing  by  grantor. •••• .•  1601 

Chattel  Mortnraflre. 

action  to  foreclose,  see  "  Foreclosubx." 

Chattels. 

action  to  recover,  see  "  Replevin/' 

to  foreclose  lien  on,  sec  "  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose... '  983 

Children. 

See  **  BASTARnt;  "  "  Dbcedents'   Estates;  "  '*  DxiT*»t7TiON ;  " 
"  Divorce;  "  "  Legitimacy/* 

Churches. 

not  subject  to  action  to  annul  corporation 1 1804 

to  judicial  supervision    1304 

to  action  to  dissolve  corporation    ^ 1804 

excepted  from  provisions  for  vokmtary  dissolution  of  corpora* 
tions 2481 

ft 

Citation. 

See  "  Surrogate's  Court." 

Cities. 

See,  also.  *'  Municipal  Corporations." 

excepted  from  judicial  supervision    1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation • 1804 
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CKIes  «•.  Con  tinned - 

service    of    summons    on 431 

jurors  not  dt8<iualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 540 

attachment  in  action   to   recover    funds   of 637 

proof    of    ordinances,    by-laws,    etc 041 

action  for  cutting  trees,  etc.,  on  lands  of 1667.  1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  ot 

condemnation    law    3383 

taxpayers'  actions  to  prevent  illegal  acts,   etc.  .^ 1925 

overseer  of  poor  may  sue  on  cause  arising  before  his  term. .  1026,  1028 
action  against  overseer  of  poor   on   cause   arising   before   bis 

term     1027  1928 

action  by  state  to  recover  public  funds 1960 

excepted    from   jurisdiction    of  justice's   court 286.3 

venire  in  justice's  couri   in   action   between   two  cities 2002 

deposit   of  justice's  books   with   city   clerk 3144-3147 

costs  when  action  brought  by  state  for  benefit  of  citjr 8248 

execution  against  wages  of  employees,  etc 1391 
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CKt  Court  of  Albany. 

See  "Alsaky  City  Court." 

Cltr  Conrt  of  Brooklys. 

custody  of  seals,  records,  ete.«« «••••••••••••••• •  9t 

City  Conrt  of  Lon«:  Island  Cltx* 

a   court   of   record ••,..  2 

Cltr  Conrt  of  New  Torlr. 

general   provisions  applicable 8160,  8847 

provisions  not  applicable 3100 

I.    COMSTXTUTION    OF   COUftT. 

a  court  of  record 2 

always  open   for   business 824 

Ivstices.  duties,  etc 820 

suspension  of  justices  from  oAtce 321 

designation  of  chief  justice,  duties 322 

designation  of  terms 324 

assignment  of  justices  to  terms 324 

where  terms  held 82-'* 

publication  of  appointment  of  terms 325 

rules    of   practice 32.S 

Justices  may  take  oaths,  acknowledgments,  etc 326 

orders  to  be  made  by  justices  only. 32'i 

.(L  Ofpicess,  attendants,  etc. 

clerk,    deputy   clerk,   and    assistants ••• 82M 

oaths  of  clerk,  deputy  clerks  and  assistants 333 

clerk  to  keep  judgment  docket .« 1245 

fees    of    clerk (fl64a 

must  Account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 320 

special    deputy    clerks 33() 

appointment    oi    stenographers 3.32 

appointment  and  duties  of  interpreter .33.3 

false  interpretation  is   i>erjury 334 

•ppotntment  and  duties  ot  attendants. 33.' 

clerks,  etc,  not  to  receive  fees  for  official  services S^t\ 

suspension    of    officers 337 

in.  JtraisciCTioN. 

}*urisdiction 315,  316 

imited   to  dem.inds  not   evcccdiiii?  $2,000 316 

actions  on  bonds  and  undertakings  given  in 316 
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Cltr  Court  of  lV«w  York  —  Con tlniied. 

III.  JUKisDiCTiON  —  Continued. 

leave  to  sue  on  bonds  given  in 814 

in  replevin  jurisdiction  is  limited  to  $2,000 316 

no    admiralty    or    maritime    jurisdiction 317 

actions   for   services  and   torts   on   vessels 317 

cannot    naturalize     31*S 

removal   of   action   to   supreme   court 319.  319a 

who    are    deemed    residents 31tSD 

confession     of    judgment 1:575 

submission  of  controversy  to  general  term 1281 

supplementary    proceedings    ^£434 

summary  proceedings  to  recover  possession  of  real  property..  2234 

power   to    relieve    from    imprisonment 3163 

seizure    of   chattel    subject   to    lien 173S 

removal   of   actions   from   municipal   court 3216 

IV.  Execution  of  mandates. 

to  be  executed  within  city,   except,   etc 3S8 

execution  may   issue  to  sheriff  ot   any  county 33S 

subpoena  may  be  served  in  adjoining  counties ? .  33S 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to   perform   act  mav  be   served  within  state S3S 

orders  in  contempt  may   be  executed   within   state 338 

executions   to   be   executed   by   sheriff 33S> 

provisional-  remedies  to  be   executed   by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshal ....  339 

V.  Summons;  pleadings. 

summons  3165 

short     summons 8163 

long    summons    against    non-resident 3165 

order  for  service  of  summons  without  city  or  publication 3170 

time  of  service  of   pleadings. 8166 

time   of   defendant   under   arresc   to    answer 3166 

counterclaims     3174 

VI.  Trials,  etc. 

compulsory     Xefe^ences     in .......  ir 1013,  3100 

time    for    service    of    notices 3161 

application     for    preference 3162 

filing    note    of    issue 3162 

non-resident  plaintiff  to   give   security   for  costs 3268,  3269 

commission    to    take    testimony 3171 

reference   of   questions   arising   on   motion 3172 

filing   of    decision   on   trial   by   court 3173 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3176 

proof  of   paper   by   stipulation,    which    is   required   to   be   cer- 
tified      3164a 

VII.  Judgment. 

application    to    vacate 319b 

VIII.  Appeals. 

from   final  or  interlocutory  judgment 3188 

from   order   or   interlocutory   judgment 3189 

by   whom   appeal    heard 1344 

time    to    appeal 319U 

hearing     .' 3190 

supreme   court   may   review   exercise   of   discretion 3189 

stipulation    for    judgment    absolute    on    ailirmance    of    order 

granting    new    trial 3191 

when    appeal   may    be   taken    to   appellate    division..... 311*1 

practice  and  proceedings   on  appeal   to  appellate   division. . . .  319l2 

time   to    appeal    to    appellate    division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3104 

enforcing   determination    of    appellate    court 3104 

diacharge   of   levy   of   ixcciition    pending  appeal 1311 

costs     3251 

clerk's    fees    for    certifying    papers 31iMa 

•tipulation  waiving  certification  of  papers 319ia 
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City   Court    of  New    York  —  Continued* 

JX.  Pkovisional  remedies:  execution,  etc. 

payment    of    money    into    court dl64 

proof    necessary    to    obtain    attachment 3169 

notice  of  non-acceptance  of  bail 3168 

notice  of  justification  of  bail  on  arrest 3168 

sale  of  perishable  property  levied  on.. 1S75 

X.  Makinb  causes. 

ordinary  action  may  be  brought  for  like  cause 31OT 

order    of    arrest • 3177 

rules    regulating    arrest 3177 

contents    of    ^rder    of   arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution    of    '  rder     3179 

baU  or  deposit  before   return 3180,3181 

bail    or    deposit   after    return 3182 

custody   of    defendant 3183 

return     of     sheriff 3184 

appearance   and   proceedings   after   return 3185 

pleadings   may  be  oral   or  written 3185 

demand    for    jury    trial 3185 

trial    3186 

preference    of     ^..* 3186 

XJ.  Costs. 

security  may  be  required  from  non-residents  of  city....  3268-3270 

notice    of    exception    to    sureties 3168 

notice  of  justihcation , 31b8 

when  several  actions   brought   on   same   instrument 3231 

when  recovery  under  $250 3228 

tenna  fees    3251 

upon  adjournment  of   trial 3255 

section  <£301  relative  to  clerk's  fees  not  applicable. 3302 

XII.  Rbcokm. 

destruction    of    useless    records 839a 

City  Court  of  liOnkera. 

See  "  YoNKsas  City  Court." 

Cl^ll  Aotlona. 

defined     8S37 

onl^   one   form   of 3339 

civil    and    criminal    remedies    not    merged 1899 

Claim  to  Real  Property!  Action  to  Deternalne* 

See  *'  Real  pRorsaTY." 

Clalmsy  Board  of. 

See  *'  Board  of  Claims.'* 

Ciaa*. 

persons  of,  as  defendants  in  partition 1538 

Clerirymen* 

not  to   disclose  confessions 833 

exempt    from    jury    service 1030,  1081,  1127 

proof    of    exemption     1082»  1128 

Clerks  of  Court. 

See,  also,  *'  County  Clerks." 
I.  Appointment;  pompensation. 

"clerk"     defined     8343 

appointment   of   clerk    of   appellate    division 89,     221 

of    special    deputy    clerk 89,     221 

of  New    York    city    court 328-331 

f  court    of    claims 2U6 

of  clerk  of  surrogate's   court 2509 

of   clerk    of   surrogate's   court !i491.  2502 
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INDBX. 

« 

ClevlcB    off   Court » Cotttlnii^d. 

I.  Appointment;   coMPKNSATtoN  —  ContiAued. 

surrogate  liable   for  clerk's  acts 3473 

to  perform  duties  without  reward  except  as  expressly  allowea.  2Q8C 

of  court  of  anneals  to  account  for  fees 3283 

to  make  searches  for  state  officers  without  fee 5C2SC» 

fees  of S304,  ?Wn6 

in  civil    actions    2901 

on  naturalization XVtl 

of  clerk  of  N.  Y.  city  court 3104a 

TI.    POWBSS  AND   DUTIES. 

misconduct  punishable  as  civil  contempt. 14 

not  to  practice  in  his  own  court 61 

not  to  be  appointed  referee,  etc.,  in  New  York ." , . .  90 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers 239 

power  to  adjourn  term  of  court 35,  3£ 

may  take  oaths  and  affidavits S42 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 904.  906,  907 

transmitting  papers  on  change  of  place  of  trial 988 

entry  of  judgment   b^  default  by 1213.  121S 

to  record  judgments  in  judgment  book « 1230 

entry  on  docket  when  joint  debtor  not  served 19r>> 

entry  of  satisfaction  of  judgment  against  joint  debtor 1SH3 

to  make  schedule  of  fines 22SR 

to  issue  warrant  to  collect  fines 2294,  229Q 

to    tax    costs 32ft! 

dut^  in  taxing  costs 32^ 

review  of  taxation ^65 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  lo  deliver 

.  books  to  county  clerk 8in*j 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc I'^M 

'Of  surrogate's  court. 

powers 3602.  25QS 

not  to  act  as  appraiser,  attorney,   etc 25U2 

to  f urtiish  transcript  of  decree , 2551 

may  issue  execution  to  enforce  decree • 2553 

Of  justidf  of  the  peace. 

not  to  act  as  attorney  before  justice 28Bf 

m.  Service  on,  and  filing  papers  with. 

writ  or  process  to  be  filed  with,  when  returned.. .; 23 

bond  or  undertaking  to  be  filed  with ^1^ 

to  indorse  and   file  deposition ^Q6 

filing  and   indorsing  judgment-roll 12ST-t2S9 

notice  of  pendency  of  foreclosure  action 1631 

when  copies  certined  by,  are  evidence 933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal   on 3047 

service  of   undertaking  on   appeal  on ....  .• StKSO 

service  of  notice  of  anpr.il  on  clerk  of  appellate  coart. . . .  304€ 

filing  undertaking  with  clerk  of  appellate  court 3001 
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ClovA  on  VlUfl. 

Sec  "  Real  Profirty/* 

Code  off  ClTtl  Proeedvre. 

tiUe    , SI48 

rule  of   construction , , 3^46 

punishment  for  crimes  and  misdemeanors  created  by 3846 

applicability  of  different  portions 3847*3349 

when  old  law  governs B347-3349 

effect  upon  jurors  and  juries  in  criminal  actions. 3350 

upon  grand  juries 3351 

upon  proceedings  taken  or  rights  accrued 3352 

upon  appointment  of  terms 3353 

effect  upon  officer  and  officers 3354 

when  deemed  to  have  been  passed 3356 

when  to  take  effect , 3356 

Codicil. 

included  in  "will" 1^68 

ColloiroB* 

professor  or  teacher  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1082.  "!  128 

trustees   or   regents   of   university   only   to   apply    for   dissolu- 
tion, etc.  1<}04 

appointment  of  receiver I*i1 0 

Commlaslon. 

to  take  testimony,  see  "  Depositioks ; "  "Justice  u^  the  Peace," 

0oknHftl»»t  on  er. 

clerk  of  court,  etc.,  not  to  be  appointed,  in  New  York........      90 

Comnalssloner  off  Hlflrli'vraya. 

See  "  Highways;  "  "  Overseer  of  Highways." 

Oomml ■■toner  of  Jurors. 

for   Kings   county 11311162 

for  New  York  county 1090-1096,  1105,  1106 

Contnilasloners  off  l«and  Office. 

action  to  vacate  letters  patent,  see  "  Letters  Patent." 

reports  to,   of  real  property   escheated  or   forfeited 1981 

Commlmslon*. 

of  executors   and   administrators. 2749,  2753,  3320 

of  testamentary    trustees 2753,  3320 

of  general   guardian    3320 

of  committee  of  incompetent 2338,  3320 

Committee    of    Per»on    nnd    Property    of    Incompetent 

Person*. 

I.  Jurisdiction  and  control  of  court. 

over  person  and  property  of  incompetent  persons 2820 

to   be  exercised   by   appointment   of   committee 2^{22 

who    are    "  incompetent    persons  " 2;i20 

concurrent  jurisdiction  by  supreme  and  county  courts 2320 

duty   of   court   having   jurisdiction 2321 

court    may    compel    specific    performance    of    contract    made 
by   incompetent  Qeraon 2344a 

II.  Apfointment  of  committee. 
1.  The  application, 

application    to   be    by    petition 232.3 

who    may    apply •  • .  232.'i 

overseer   or   superintendent   of   poor   to   apply -*^^^ 

to    what    court 232.S 

contents   and   verification    of   petition 232.'> 

lotice   tu  be   filed,   recorded  and   indexed 2325a 
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INDEX. 

Committee  of  Ineompetent  Person*  —  Coiitlsmo#» 

II.  Appointment  op  committee  —  Continued. 

1.  The  application  —-  Continued. 

notice  of  application ..•••• 

injunction  against  alienation  of  property  acquired   from 
incompetent ..••...• 

S.  Inquisition  before  commissioners* 

order  for  commiMion 2327 

contents  of   commission 2328 

oath  of  commissipners.  •  • ;  •  • 2329 

filling  vacancies  in  commission 2329 

summoning  and  impanelling  jury 2320 

hearing  before  commissioners 2331 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2335 

findings  of  jury  on  inquisition 2331 

return  of  inquisition  and  commission 2332 

expenses  of  commission 2333 

sheriff's  fees  for  summoning  jury  on  inquest 330T 

8.  Triat  by  Jury  in  court. 

order  for  trial  at  trial  term ; .  2327 

stating  questions  of  fact  for  trial 2334 

order  directing  notice  of  trial 2334 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2335 

court  to  determine  incidental  questions 2384 

order  of  reference  of  incidental  question 2334 

4.  Application  on  behalf  of  state. 

petition  by  officer  of  state  institution  where  confined...  2323a 

to  what  court  petition  presented 2323a 

notice   of  petition 2323d 

appointment  of  committee 2323a 

costs  of  proceeding 2323b 

provisions  for  commission  or  trial  by  jury  not  applicable.  2336a 

5.  Determination ;  appointment  of  committee. 

procecdinfcs  upon  verdict  or  return  of  commission 2336 

same  or  different  individuals  may  be  appointed  for  person 

and    property ^ 2322 

appointment  of  foreign  committee 2326 

security  to  be  given  by  committee 2337 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond. .     812 

costs  on   final   order  appointing  committee 2336 

costs  on  dismissing  petition •  • .' 2336 

III.  Powers  and  duties. 

1.  In  general. 

committee  under  control  of  court • •  2339 

committee  of  property  may  sue 2310 

title  to  securities  representing  money  paid  into  court......     749 

action  on  securities  representing  money  paid  into  court'..     749 
DOwer  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of   real   property 2339 

may  sue  to  compel  conveyance  of  real  property 2346 

committee  may  be  directed  to  execute  conveyance 2347 

1188 


INDBX. 

Committee  of  Incompeteiit  Pernona  —  Conttinveil. 

IIL  PowEcs  AND  DUTIES  —  Continued. 

2.  Proceedings  to  sell  realty  of  incompetent. 

procedure,  see  "  Sale  or  Real  Peopeety." 
application  to  be  made  only  after  appointment  of  com- 
mittee of  property 2851 

notice  to  superintendent  of  sUtc  inatitution 2349 

bond  of  committee  of  pr3perty  on  application 2351 

application    to   release    inchoate    dower    right   of   incom« 

petent   2351 

order  on  application 2361 

prosecution  of  bond  on  application  to  sell  real  property..  23o3 

3.  Partition  by  agreement. 

court  may  authorize - 1592 

application   for   authority 1590 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition 1591 

notice  of  api  lication 1591 

a'.'thority  to  committee  to  execute  releases 1593 

effect  of  releases 1593 

4.  Actions,  etc.,  by  and  against  incompetent, 

service  of  summons  on 416,    499 

by   publication 488,    439 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee 428 

api>earance  in   condemnation  proceeding 336?^ 

costs  in  condemnation  proceedings 3372 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award .^ 2382 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 2382 

In  surrogate's  court. 

8cr\'ice    of   citation    on    incompetent 2.}.'?0 

appointment    of    special    guardian 'jri34 

6»  Actions  by  and  against  committee, 

power  of  committee  of  property  to  sue ., 2340 

security  for  costs  discretionary '. 3271 

party  cannot  testify  to  personal  transactions  with  lunatic.  829 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  committee 895 

open  commission  to  take  deposition  not  issue  when  com- 
mittee  is   adverse   party 895 

IV*  Removal,  bbsignation  akd  dischabob  op  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for   failure  to  give  new  bond. . . .     812 

suspension,   removal  or  resignation 23^59 

filling  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal  for  neglecting  to  account 2342 

discharge  on  recovery  of  incompetent 2343 

reatoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent 2344 

V*  Accounts  op  committee;  compensation. 

on  petition  of  surety  to  be  relieved 812 

committee  of  property  to  file  annual  inventory  and  account...  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventorv  and  account 2342 

•rder  to  supply  deficie«icy  in  invent-ery  or  account 2342 

•ommittee  of  property  must   account    for  naoneys   earned  by  * 

Incompetent    • . .  •  •  2841 
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Committee  of  Incompetent  Persons  ^  Continned* 

V.  Accounts  op  committee;  compeksation. —  Continued. 

intermediate  judicial  account 

notice  of  application  for  intermediate  account. ..........•••  2S42 

appointment  of  special  guardian  on  intersneditte  acoountinff. .  2342 

'  compensation  of  committee  of  property 2338 

for  additional  services  in  apeciai  oases 2338 

compensation  of  committee  of  person  to  be  fixed  by  eourt.*..  2338 

commissions  may  include  cost  of  bond • 3320 

Comntl  t  Often  t. 

See,  also,  "  Arrest.** 
for  contempt,   see"  Contempt.** 
for  non-payment  of  Hne,  see  "  FiKES."* 
of  recusant  witnesses,  see  "  Witness.**  «-.«« 

for  disobedience  to  certiorari  or  habeas  corpus 9028 

of  executor,  etc.,  for  failure  to  file  inventory 2060 

Common. 

action  for  cutting  trees,  etc,  on  public  common 1667*  1068 

Common  Carrier. 

See  "  Cakribks.*' 

Common  Law. 

evidence  of,  of  another  state  or  country 042 

reports  of  cases  admissible  to  prove   042 

records,  documents,  etc.,  may  be  proved  according  to  rules  of. . .  062 

descent  of  property  to  heir  at,  how  affected 2672 

writ  of  habeas  corpus  at,  how  issued 2006 

certiorari,  how  issued    *•.. 212C 

rule  of,  not  applicable  in  construing  Code 3345 

Common  Plean  of  New  York)  Conrt  of. 

citstody  of  seals,  records,  etc «•• OS 

Complnfint. 

See,  also,  "  Pleading." 

I.  Form  and  requisites. 

first  pleading  of  plaintiff «••• 4T8 

statement  of  facts  <»nstituting  cause  of  action 481 

contents   of ••.••.. 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes ••..... 484 

allegations  not  controverted  deemed  true .«  622 

requisites  to  support  arrest  in  action  on  contract* ••...  640 

demand  for  iudgment 481 

demand  for  both  interlocutory  and  final  judgment , 482 

on  default  of  answer,  Judgment  not  to  exceed  demand. . . .   1207 
on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint   1207 

when   state   party   defendant 447 

In  justices'  courts. 

plaintiff  must  prove  case,   except  where  ft  verified  com- 
plaint is  served 2801 

form   and  verification  of    201R 

joinder  of  cause   20.1" 

demurrer    to    'JSKiO 

TI.  I.I   SPECIFIC  actions. 
Dower. 

description   of   jnopnty    I'MtQ 

to  set  forth  name  of  husband 1006 

Ejecttnent. 

description   of   property    1511 
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II.  In  specific  actions  —  Continued 

Foreclosure. 

to  state  whether  another  action  brought  on  debt 1629 

when   state   party    defendant 1627 

Partiticn. 

to   allege   non  appointment    executor,     etc.,   of    deceased 

owner  1.538 

property  to  be  described  with  comnton  certainty 1.142 

to   itate   interest*   of   parties l.'*41 

when   sute   party   defendant 1594 

Action  to  determine  claim  to  realty. 

necessary  allegations 1639 

Ripiovin, 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant.* •.«••«••••••  1722 

Soparation. 

misconduct  of  defendant • 1764 

By  and  against  corporations. 

allegation   of   incorporation..., ••••..  1776 

misnomer    • ....« «•••••••  1777 

Against  executors  and  administrators, 

joinder  of  personal  and  representative  cautM 181S 

Creditor's  action  against  heirs,  etc.,  of  decedent^ 

description  of  lands. '. 1861 

To  charge  joint  debtors, 

essential  allegations •••••••••.  1038 

Mandamus. 

rules  appiv  to  alternative  mandamus •••••••....  2076 

joinder  of  grievances  in  alternative  mandamus «....  2076 

III.  Filing  and  ulrvics  op. 

when  service  may  be  made  on  Su&iay 6 

in  K.  Y.  municipal  courts 8207,  3208 

in  Albany  city  court 8207,  3208 

in  Troy   justice's  court 8207,  320f) 

may  be  served  with  summons 419 

demand   for  service  of  copy 479 

service  of  copy  on  demand 479 

time  of  service  in  K.  Y.  city  court 3166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy •..•••....  480 

to  be  filed  on  service  of  summons  by  publication..... «  442 

IV.  DsMVBBBR  Ta       See  "  DsMtrRKEk." 

V.  Disuissal;  sntby  op  judgment.' 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retire^ 1182 

en:ry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 511 

upon  admitting  counterclaim  for  lets  than  demand....  S12 

1101 
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costs  upon  settlement  of  action ••••••••••••••••••••• 

lien  of  attorney  not  affected  b/ W 

defendant's  offer  to  compromise^ •••     Jjg 

proceedings  on  defendant  s  offer  to  compromise 758 

costs  on  rejection  of  defendant's  offer •  -  •  •      ^» 

rejected  offer  not  admissible  in  evidence 738,     7^ 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 7^ 

costs  on  plaintiff's  offer  to  compromise *^ 

subscription  of  offer  and  accepUnce i'  •••;'.•  *.* ~ 

entry  of  iudgment  on  death  of  party  after  offer  of  judgment. . .  .   iW 

offer  of  judgment  in  justice's  court. . .% V^CrW    ^22 

on  appeal  from  justice's  court. sutQ,  wri 

of  penalty  or  forfeiture  by  common  informer. JH2 

separate  composition  with  joint  debtor  does  not  release  oUiers...    1M3 
righU   of   co-debtors   net  affected   by   composition   witft   jwaft 

debtor    o2J» 

of  claims  against  decedent's  estates '^S 

anainst  state  on  account  of  canals *iv 

Comptroller  of  State* 

to  supervise  administration  of  funds  paid  into  court 744 

to    institute    proceedings   to   enforce   judgments*   etc.,   for   pay- 
ment into  court ,. « •.•  •  •      744 

may    examine    books    of    banks    relating   to    moneys    paid    into 

court   744a 

trt  designate  depositories  of  court  funds 746 

annual   report  of   clerk  of  court   of  claims 2Trt 

officers  to  make  searches  for.  without  fee S2S0 

CoBtdemnation  lia'vr. 

proceedings  by  state  to  acquire  property.  Me  "AasBSSMBNT  of 

Dauagss."  

short  title 3SS7 

repealing  clause 3383 

when  law  takes  effect 33S4 

definitions • . . . .  3358 

proceedings  to  be  taken  as  prescribed  by  Code. ••.  33S> 

power  of  court  to  make  necessary  orders 3382 

I.  Petition;  heahing  and  judgment. 

practice • 3382 

written  offer  to  purchase 3372 

acceptance  of  offer  to  purchase 3372 

temporary  possession  of  plaintiff  pending  proceedings 8380 

security  to  continue  possession  ox  plaintiff 3379 

notice  of  pendency  oi  action .' 3381 

designation  of  parties •. 8358 

contents  of  petition 3380 

notice  of  presentment  of  petition 3361 

service  of  peti.ion  and  notice 3361,  338S 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  336S 
appointment  of  guardian  ad  {item  for  infant  or  incompetent...  3363 

for  defendant  not  personally  served 3368 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance. 3361 

contents  of  answer 3365 

verification  of  petition  and  answer 8366 

trial  of  issues 3367 

reference  of  issues 3367 

decision , 3367 

mistakes,  omissions  and  irregularities. 721-730,  3368 

judgment • • 


i 


limit    of    imprisonment Ill 

disobedience   to   order   in   supplementary   proceeding 257 

non-payment  of  costs  by  transteree  of  cause  of  action..   3247 

awarded  by   final   order  on  state  writ 2007 

no   punishment    for   non-payment  of   interlocutory  costs..        15 
proceedings  to  collect  motion  costs  do  not  relieve  from..     7T8 

power  of  referee  to  punish  witness  for 1018 

disobedience  to   subpoena  is 853,     874 
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CoBdemnatlon  Iiii^r  —  Conttniied. 

II.  Peockedings  bepoeb  commissxonees;  awaeo  —  Contlntied. 

report  of  commissioners •.... 

confirmation  of  report  , 8871 

re-hearing  on  setting  aside  report 8871 

fees  and  expenses  of  commissioners 8870 

additional  compensation  in  New  York  and  Kings 3370 

III.    EnFOECZNG   JVSCMSlfT   AND    AWAED. 

compensation  may  be  paid  into  court • 8871 

surrender  of  possession   ^ 3878 

writ  of  assistance  to  enforce  delivery  of  possession 3373 

final  order  to  be  attached  to  judgment-roll 3872 

compensation  and  costs  to  be  docketed  as  judgments... 3373 

collection  of  compensation  and  costs. 3378 

execution  for  compensation  and  coats 3873 

determination  of  conflicting  claims  to  compensation 3378 

abandonment  and  discontinuance  of  proceeding ••••.•••  8874 

IV.  Appeals. 

from  final  orders « 3375 

case  and  exceptions  on  appeal 8307 

review  of  judgment  on  appeal  from  final  order 8375 

stipulation  by  defendant  not  to  disturb  plaintifTs  possession . .  3875 

stay  on  appeal   3375 

appeal  by  plaintiff  from  judgment  for  defendant 3376 

order  for  new  appraisal  on  appeal 33'^T 

new  appraisal  on  appeal  is  final 83' « 

enforcing  award  on  new  appraisal 837 ' 

V.  Costs. 

when  awarded  to  defendant 3308 

when  awarded  to  owners 3372 

additional  allowance  to  owners 3372 

of  general  or  special  guardian,  etc 337*J 

against  defendant  on  trial  of  issues 3372 

when  compensation  does  not  exceed  $60 3379 

on  appeal  by  plaintiff  from  judgment  for  defendant... 8876 

C«mdltloiiB. 

precedent,  bow  pleaded ..•.••••••.••.••.*.•     538 

when  proof  of  performance  necessary • ••«••     633 

Confesaton. 

of  judgment,  sec  "  Judgment.'* 

confidential  communications   888-835 

not  sufficient  proof  for  annulment  of  marriage • 1758 

Oonalderatlon.  ^ 

seal  presumptive  evidence  of..... •.«•••••• ••    840 

Conaolldatlon. 

what  actiofis  may  be  consolidated ..••.•••• 817 

actions  in  different  courts •••.••.••«...  818 

original  and  cross  actions 760 

actions  against  joint  and  several  debtors ••..«••...  819 

actions  by  people  against  different  defendants 1988 

actions  to  foreclose  mechanics'  liens 8401 

claims  in  court   of  claims 281 
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1*   P0WXS5  AMD  PUTIXf. 

may  be  required  to  act  as  crier ••••••••••••••••••••• 

penalty  for  neglecting  to  attend  court..... ««..«. 

need  not  attend  trials  at  chambers ••...      239 

not  to  act  as  attorney , 62,  2889 

rewards  to,  forbidden 3138 

not  to  be  interested  in  suits. . .  .^ 3137 

inducements  for  business  prohibited ,•..,...    8137 

misdemeanor  to  violate  provisions 313S 

forfeiture  of  office  for  violation  of  law ...•   3138 

designation  of,  for  justices*  courts  in  Brooklyn 3125 

deputizing  nrivate  person  to  act  as 3156 

custody  of  jury 9006 

II.    EzeCUTXON  OP   MANDATU  AKt>  rEOOftS. 

to  execute  mandates  of  justice  in  person 3157 

must  complete  execution  after  term  expires 9042 

not  to  act  under  execution  after  return  day 9040 

return  of  summons 2S8R 

of  service  of  subpoena  presumptive  evidence 2970 

amendment  of  returns  by 725 

execution  of  order  of  arrest 2808-2900 

warrant  of  attachment 2909,  2912 

requisition  to  replevy 2921,  2929 

warrant  of  attachment  against  defaulting  witneai,  2972,  2973 

venire 20912093 

levy  and  return  of  execution , 8029-3031 

arrest  on  execution  against  person 9032 

sheriff  to  execute  mandate  in  case  of  resistance •  3158 

III.  Actions  against.  ' 

for  money  collected  on  execution. ••»••••.. 8041 

for  failure  to  return  execution. 3088 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

fine  for  omission  to  keep  jury  in  special  procewiing.  ..•»•....  1196 

limitation  of  actions  against. ..»..• ^ 883 

IV.  Fees, 

general   provision • SflltS 

for  attending  courts  •••.•« • 8312 

affidavit  on  claim  for  travel  fees, ••....••.•..«.•••••.•••••.•  8334 

Gonatltiitlonal  l«a^. 

order  holding  statute  unconstitutional  is  appealable. 1347 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute  . • •*. 791 

Conntmctloii. 

rule  of  strict  construction  not  applicable. ....•••..•.••.  8345 

punishment  of  crimes  and  misdemeanors  created  by  act 3346 

when  proceedings  to  be  under  former  statutes • « .  • 3349 

effect  of  act  on  trial  jurors  in  criminal  cases 83!$0 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3352 

effect  of  statute  upon  officers  and  offices 3354 

when  act  deemed  to  have  been  passed 3385 

when  act  takes  effect ••.•.•••«•••••.•,. 


exempt  from  jury  service  in  New  York  county. ..••  1061 

proof  of  exemption  ••••••••••••••••••••• 
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OoBtempt  of  Court. 

I.   CkxMXKAL  CONTEMPTIi 


defined ., , •....  8 

resisting  mandate  of  court , . . ,  105 

punishment 9 

when  proceedings  may  be  summary 10 

notice^  to  persons  charged  with 10 

requisites  of  commitment   11 

ptttiishmcnt  does  not  fa«r  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminaS 

contempt 2032 

In  iuMtUe'»  comrt. 

power  of  justice  to  puntah 2870 

fine  and  commitment 2871 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction 2873 

requi«iteB  of  conunitm«at 2874 

fine  to  oe  paid  to  overseer  of  poor 2875 


tL  Contempts  punishable  civilly. 


/ 


» 


defined • 14 

1.  Official  acts  and  misconduct, 

failure  of  clerk  of  court  to  certity  attendance,  etc,  of 

Jurors  in  New  York 1080 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 1166 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1715,  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition   2096 

to  certiorari  to  review 2185 

%  Disobedience  and  misconduct  of  attorneys. 

non-parent  of  costs  imposed  on  attorney 645 

reviewing^  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto   1676 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution   1448 

ifsobedience  to  order  restraining  waste  pending  action...  M81 

noii-i>ayment  of  alimony  in  matrimonial  action 1773 

21.  Peocbbdiicgs  beitorb  commtssionebs;  awabd. 

appointment  of  commissioners 8868 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1024 

duties  and  powers 8870 

determination  of  compensation 3370 

benefits  not  to  be  deducted 8370 

compensation  for  railroad  property  taken  for  public  use 8370 
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Contempt  of  Court  —  Continued. 

II.  Contempts  punishable  civilly  —  Continued. 

3.  Disobedience  of  parties   and  witnesses  —  Continued. 

In  surrogate's  court. 

See  Surrogate's  Court. 

III.    PROCEEOINGS    TO    PUNISH     CQNTKMPTS    OTHER    THAN     CBXMINAJU 

cases  to  which  provisions  apply 

summary  punishment  of  contempts  in  presence  of  court ^^got 

warrant  to  commit  without  notice  for  non-payment  of  money. 

1.  Order  to  shoxv  cause  and  warrant  to  attach  offender, 

misconduct  at  trial  term  may  be  punished  at  special  term. 

order  to   show  cause' 

warrant    to    attach    offender :J2® 

notice  to  officer  to  return  mandate  or  show  cause 2:!T" 

order  or  warrant  may  be  made  out  of  court 2271 

order   and  warrant  returnable   at   term   of  court 2271 

referee  may  make  order  or  issue  warrant *££tl 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court iH72 

power  of  referee  on  order  or  warrant  returnable   before 

him 22*^ 

«  order   is  motion   in   action   or   si>ecial  proceeding 2273 

warrant  is  commencement  of  s|)ecial   proceedings 2273 

warrant  and  affidavit  to  be  served  on  accused 22i'4 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff   to    keep   accused   in   custody 2278 

physical    inability   of   accused    excuses    production    under 

warrant 2275 

accused  need  not  be   confined  in  prison ^gS 

undertaking  to   procure   discharj^e  pending  bearing 2277 

warrant  not  to  issue  against   prisoner 227$ 

habeas   corpus  to   produce   prisoner   to   answer 22iS 

undertaking  for  discharge  to  be  filed  with  return 2279 

2.  Hearing   and   determination. 

interrogatories   and   answers   of    accused 228fl 

production   of   proofs  at  hearing 22>*' 

determination   of  court 22$>* 

final  order   imposing  fine  or  imprtsonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be   re-    

mandea ZSC 

warrant   of  commitment :  '  -  •  '^^^ 

prisoner   produced   on    habeas   corpus   may   be   committed 

on   discharge    from  custody 22S3 

final  order  on  return  of  order  to  show  cause 22S5 

commitment  upon  final  order  on  return  of  order  to  show 

cause 22S3 

3.  Commitment  or  fine. 

fine   to    indcmnifv  for   damages  to  be  imposed..... 22S4 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 22^ 

fine  when  actual  loss   not  sustained ^g^ 

corporation  may  be  fined 2284 

order   and   warrant   of   commitment 2!tiS 


INDEX. 

Contempt  of  Court  —  Contlniie«l. 

m.  Proceedings  to  punish  contempts,  etc. —  Continued. 
3.  Commitmeni  or  fine  —  Continued. 

commitment   until   offender   has   performed   act   af>d   paid 

fine 22« 

length   of  imprisonment   where  offender  not  rcqu'Ted  to 

perform  act    •.•••" • 2285 

on  commitment  for  non*payment  of  alimony Ill 

commitment  for  violation  of  order  restraining  waste  of 

^  realty  sold  on  execution 1444 

discharge  on  undertaking 1446 

Srisoner  to  be  confined 157 
amages  for  escape   ...     157 

release  on  inability  to  perform  or  pay  discretionary  "with 

court 2286 

punishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking  2288 

county  court  cannot  remit  fine 351 

orders  of  N.  Y.  city  court  may  be  executed  within  state-  .     338 

4*  Action  on  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear. . .     2288 

when  party  aggrieved  may  prosecute 2288 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney. .  .   K290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

b^  people 2fS¥> 

KabiUty  of  sheriff  for  insufficiency  of  sureties 2281 

CoBtlMcent  Eiitate*. 

holders  of,  necessary  parties  in  partition o*^ 

when  vcbted  in  trustee  for  insolvent  debtor o  ''^ 

sale  of  contingent  interest  of  infant 2348 

persons  of  class  as  defendants  in  partition •  1538 

GonttniiaBee. 

See,  also,  "  Abatement  awd  Revival;  ••  •*  Adjouenubnt;  " 
"  Assignment;  "  "  Paeties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party 75i 

GoBtrsct. 

See,  also,  "  Specific  Pbkpobmance;  **  "  Vendoe  and  Pub- 

CHASEB." 

no  imprisonment  for  money  due  on 16 

limitation  of  actions  on 382 

judgment  by  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on 484 

counterclaims  in  actions   501 

^rarrant  of  attachment  in  action  for  breach 635 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 736 

refusal  of  offer  to  liquidate  damages 736 

costs  on  refusal  of  offer 737 

interpleader  in  actions  on  820 

loinder  of  claimants  on  motion  of  defendant 820 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action 1874,  li76 
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Contract »  Contlniied. 

action  to  compel  conveyance  by  lunatic,  infant,  ete... ••••••• 

reservation  of  trial  terms  for  actions  OB •••••••••••••     233 

Actions  for  breach  in  fustic4s'   courts, 

jurisdiction      ••   28(& 

warrant    of    attachment 29U6 

neglect 'to   counterclaim    damages   bars   action 2947,  294^ 

Contractor. 

defined     3396 

Contrlbntlon. 

between  defendants  when  realty  of  one  sold  on  execution .  1481 

when    part    owner    of    property    redeems 1482 

order   of,   on   sale   of  realty   on   execution 1483 

enforcing  by   original   judgment   after   sale   on   execution 14^4 

preserving    lien    of    original    judgment 14SS 

entry  on  docket  to  preserve  lien  of  original  judgment 1456 

Contributory  Negrlfisrence. 

n       trial    and   burden   of   proof   of •. S41b 

Controvemy,  Sabmlaiiton  of. 

See  *•  Submission  op  CoWTtovEtsv.*' 

Conversion. 

limitations  of  actions  against  executors,  etc 3SS 

order  of  arrest  in  action  for 549 

in  justice's  court 2^5 

warrant  of  attachment  in  action  for (>3-"5 

in  justice's  court 290-1 

action  by  people  for  conversion  of  public  funds. . .  / 19<I^19T5 

Conveyance. 

subpoena  duces  tecum  to  produce  records * S66 

deeds  acknowledged  or  proved  admissible  in  evidence 93.'» 

r'^cord,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  oonslvnve.     936 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not    admissible 936 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplification  of  record  without  the  state  admissible  in  evidence     947 

of  real  property  by  sheriff  under  order  of  court 71 S 

by  sheriff  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold....  1244 
sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1476 

effect  of  conveyance  on  sale  under^  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 235S 

I  not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation. void  after  petition  for  voluntary  dissolution....  2480 

Co-operative  Insnrance  Companies. 

change  of  name 2411,  2413.  2414 

Copyrlflrht. 

of  supreme  court   reports •.•••.•••••••«»••••     249 

Coroner. 

punishment  of  misconduct ••••••  14 

ntit  to   practice  as  attdrney • 62 

powers  VI  hen  slierifT  is  party  to  action • 172 

any  one  of  coroners  may  act .....•• 173 
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INDEX. 

Coroner  —  Contlnved 

arrest  of  sheriff  by    174 

county  treasurer  of  Erie  county  to  exereite  powers,  eta 181a 

how  sheriff  confined * 17^ 

place  of  confinement  of  sheriff  deemed  a  jail    176 

sheriff  entitled  to  jail  liberties  oA  fi'ving  bond   * 177 

liability  for  escape  of  sheriff 177 

may  prosecute  undertaking  of  sheriff  for  liberties  178 

duties  when  sheriff  is  plaintiff 179,     180 

liability  for  escape  of  prisoner    181 

duties,  etc.,  of  incoming  and  outgoing  coroners 180 

limitation  of  action  for  non-payment  of  money  collected   383 

for  official  acts  or  omissions   385 

amendment   of  returns    ' 725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
fees 3310 

to  be  taxed  on  demand S287 

Corporations. 

for  municipal  corporations,  see  "  Municipal  Cobpo»atiow8." 

I.  In  general;    miscellaneous  provisions. 

"  domestic  corporation  **  defined 8848 

included  in  term  "  person  "  in  condemnation  law. ..........  8358 

included  in  "  -body  or  officer  "  in  provisions  as  to  certiorari . .  2146 

may  be  fined  for  contempt 2284 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock* 

holders    of    moneyed    corporations 894 

stock  may  be  attached 647 

notice  of  levy  of  attachment  on 649 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 
tached     6B0 

sale  of   attached   stock .....*•,•<...»  708 

stock  deemed  assets  in  hands  of  executors,  etc 2672 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpoena  (fur r J  tecum  to  produce  books  or  papers 868 

service  of  subpoena  ducts  tecum 86*) 

subordinate    officer   or    employee   may    produce    on    subpoena 

duces  tecum 86G 

procuring   personal   attendance  of   officer  on   subpoena    duces 

tecum 860 

examination   under   supplementary   proceedings  against   judg« 

ment    debtor 2441 

MTvice  of  order  ia  SHppIementatfy  proceedinci*  ••••••«  • ^^B^ 

corporations   prohibited    from    unlawfully    engaging   in   busi- 
ness of  conducting  litigation 77 

II.  PitOCEEOINGS  TO  CBANGE  MAMB. 

may   petition    for   change ....»  2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations  ....•«.  241 1 

contents  of  petition. ...., 2412 

notice  of  application , 24 13 

petition,   etc.,   to  be  filed  with  secretary   of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order  authorizing    2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

when   change   to   take   effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing  241« 

pending  actions  or  proceedings  not  affected 241  () 

county  clerk  to  report  changes  of  name  to  state  officers. 2417 

^  changes  to  be  published  annually  in  session  laws 2417 

validity  of  prior  proceedings  to  change  name  saved .«  2415 
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Corporattona  —  Contlniied. 

III.  Actions  by  and  agaihst. 

1.  Jurisdiction. 

of  New  York  city  court ••••••  81B 

of  county  court;  residence 341 

of  city  court  of  Yonkert 8208 

of  justices'  courts 2865»  2869,  2BT9 

3.  IVhat  actions  tie. 

by  creditor  or  officer  to  suspend  or  remove  officer..  1781,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary   proceedings  cannot  be  had  on   judgment 

against 248S 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply 


3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  Itmita* 

tions 399 

summons   431 

by  publication    ' 488 

in    justice's    court    2879 

injunction  order   610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court 2S25 

by  publication   252V 

4.  Pleading;  evidence,  etc.  

when  misnomer  waived .^ 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 625 

admissions  by  members  as  evidence  against 8S9 

stockholder  not  to  act  as  juror 1180 

B.  Actions  on  bills,  notes,  etc. 

preference  of  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc TOl 

bills  and   notes  of  moneyed  corporations  excepted   from 

statute   of    limitations 393 

extension  of  time  to  answer  or  demur  granted  only  on  ^^ 

notice IJTa 

order  for  trial  to  be  served  with  pleading 1778 

C  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be^  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order   of   arrest  in   action   against  agent   for   funds  mis* 

applied 549 

damages  sustained  by  order  of  injunction  against  officer..  824 

Injunction  order  suspending  business  to  be  made  only  on     

notice 1809 

order    restraining   director    or    officer    from    performing 

duties  to  be  made  only  on  notice •••«• 1809 
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III.  Actions  by  and  against  —  Continued 

7.  Jn  justice^  courts, 

jurisdiction • 

residence  for  purpose  of  jurisdiction 22869,  2879 

service  of  summons   2879-2881 

order  of  arrest  against  agent  for  misappropriating  funds.  2886 

rV.   PSOCXXDINGS   TO   SELL,    MORTGAGS   OR    LKASE   REAL    PR0?BRTY. 

when  provisions  take  effect S897 

to  be  had  pursuant  to  Code 3390 

jurisdiction  of  county  court ...••• 340 

contents  of  petition 8391 

verification   of  petition 3391 

notice  of  application 3392 

reference  to  take  proofs 8392 

hearing  of  application 3392 

order  3393 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 3894 

service  of  notices 3396 

power  of  court  to  make  necessary  orders 3396 

V.  Judicial  svpxrviston. 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  1782 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1782 

sections  1781,  1782  do  not  affect  other  visitnrial  powers 17S;j 

libraries,  religrious  corporations  and  schools  e:»cepted  from...  1?04 

educational  institutions  excepted  from 1*^04 

mur.icipal  and  political  corporations  excepted  from 18(V 

officers,^  stockholders,  etc.,  may  be  compelled  to  testify 1806 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

when  attorney-general  must  bring  action •. 1808 

appointment  of  receiver 1810 

VI.  Action  in  nature  of  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  franchiite 1948 

to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury 1950 

all  claiming  to  exercise  same  franchise  must  be  joined 1964 

witness  cannot  refuse  to  answer  incriminating  question 1955 

temporary   injunction lO.'^C 

judgment  against  corporation  to  contain  perpetual  injunction.  1055 
collection  of  costs  from  officers  and  members 1987 

VII.  AcnOH  VY  PEOPLE   TO  ANNUL. 

municipal  and  political  corporations  not  subject  to 1K^'4 

libraries,  religious  corporations  and  schools  not  subject  to....  '1*04 

educational  corporations  not  subject  to   jpOl 

by  attorney-general  when  legislature  directs 1  .'07 

by  leave  ot   court 1796 

when  attorney-general  must  bring  action 1808 

grounds  of  action  by  attorney-general 1798 

application  by  attorney-general  for  leave 1799 

triable  by  jury  of  right 1800 

judgment 1801 

to  enjoin  exercise  of  corporate  rights 1801 

to  provide  for  recei/er.  account  and  distrilnM^  «..»•«.  190 > 
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VII.  Action  by  peopxb  to  ahmul  — Gintiaucd. 

temporary  injunction   orders 18M 

judgment-roll  to  be  filed  with  secretary  of  state 1803 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify. 1806 

injunction   staying  actions^  by  creditors 1806 

creditors  may  be  Drought  in 1807 

advertisement  for  claims  of  creditors 18D7 

appointment  of  receiver « 1810 

VIII.  Actions  to  piocuik  dissolution. 

municipal  and  pMitfcal  corporations  not  subject  to. 19H 

libraries,  religious  corporations  and  schools  not  subject  to....   1j^ 

education?)!  corporations  not  subject  to 1^ 

Sfround*  of  dissolution    tT«s 

action  to  be  brought  by  attorney-general 1786 

when  attorney*gcneral  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action. 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary   injunction 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

judgment  to  provide  for  distribution  of  property 1783 

judgment  for  unpaid   stock   subscriptions,  when  stockholders 

arc   parties ITM 

judgment   to   enforce   liability   of   directors   and   stockholders 

when  assets  insufficient   1795 

sections  1785-1795  do  not  affect  special  statutory  provisions. . .   1796 

appointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors , 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  Proceedings  fob  voluntary  dissolution. 

"  stockholders  "  includes   "  members  " 22431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  dircciord  or  stockholders  eaual'y  divided 242i) 

when   majority   of   stockholders   aircct 2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of   petition 24SS 

order  to  show  cause 2423 

appointment  of  temporary  receiver;   powers 2423 

injunction  stayini?  actions  by  creditors 2423 

appointment  of   referee 2423,  2426 

publication  of  order  to  show  c.iuse 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  coutt  or  referee..  2427 

amendment  of  schedules 2427 

motion  for  final  order 

iitoa 


L 


UnXBSL 

Corpora  tlons  —  Continved. 

IX.  Pbocxbdings   fox  voluntary   oimolutxon  •— Continued. 

.notice  of  motion  for  final  order 2429 

appointment  of  receiver   1810 

final  order  dissolving  and  appointing  receiver 242S 

power  of  receiver  to  bold  real  property 716 

relief  of  receiver  from  omissions  and  defaults 2^'jm 

confirmation  of  acts  of  receivers 242fl 

transfers  of  property  after  filing  petition  void 2430 

commissions  of  receiver 24313 

final  accounting  of  receiver   2431li 

application  by  attorney-general  for  order  to  show  cause ....   SM81b 

X  ENPoftciNG  stockholders'  liability. 

service  of  summons  on  stockliolders  by  publication 438,     439 

misnomer  of  stockholder  defendant   1831 

sections  1790-1795  do  not  affect  special  statutory  provisions..    1796 
in  action  by  creditor  to  dissolve  cor j»oration 1790 

judgment    for    unpaid   subscriptions   when    stockholders 

are  parties » .' . .  .    1794 

judgment   when   asfets   are   insuflicicnt 1795 

action  by  creditor  to  enforce  liability 1791 

account  of  property  and  debts'  of  corporation 1792 

apportioning  liability    1792 

jCI.    FOBEIGN    CORPORATIONS. 

defined      3343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction. 

,                   actions  against 1780 

by  one  foreign  corporation  against  another 1780 

by  non-resident  against  1780 

of  N.  Y.  city  court  815 

2.  Service  of  procest. 

of  summons  432 

on   designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....  432 

proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence     9.^1a 

change  of  place  of  service   by  designated  agent A'^'l 

revocation    of    designation    of    agent 432 

of   summons   by    publication   on 438,  4."in 

of  notice  of  sale  under   foreclosure  by  advertisement..  ^•'iSO 

of    surrogate's    citation    by   publication 2529 

A.  Actions  by  and  against, 

when  foreign  corporation  may  sue 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- , 

tion    1779 

verification   of  pleadfnirs « 525 

allegation  of  incorporation 1775 

director  or   ufliccr   to  be  removed  only  in  action  by  at- 
torney-general        1811,  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 
leges within  state 1948 

books  are  presumptive  evidence .••••.• ^^ 

certified  copy  of  nook  mav  be  offered  in  evidence 930 

verification  of  copy  of  book  of 931 

security  for  costs S2r>8,  3270 

ivdgment  by  default  on  service  by  publication 1217 
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XX.  Foreign   cortokations  —  Continued. 

4.  Provisional  remedies;  receivers. 

attachment  in  actions  against 636 

in  justice's  court    2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgment  enforceable  only  against  attached  prop- 
erty     ; 707 

injunction  order  suspending  business  to  be  made  only  on 

notice    180».  1812 

in  whAt  cases  receiver  may  be  app'iinted 1810,  1812 

Costa. 

judge  not  to  be  interested  in 47,  49 

I.    To    WHOM    AND    WHEN    AWARDED. 

when  plaintiff  entitled  of  course 322^ 

when  recovery  is  less  than  .$50 322S 

against  defendant*  served  with  notice  of  no  personal  claim..  423 

to  defendant   of  course 3^128 

in  New  York  and  Kings  counties  when  recovery  under  $J00.  3228 

in  New  York  city  court  when  r^overy  under  |250 3228 

in  Kings  county  court  when  recovery  under  fZoO :t£A 

when    discretionary    3230 

on  judgment  for  one  of  several  defendants 3229 

when  several  actions  brought  on  same  instrument d2Sll 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  costj 3257 

after  offer  of  judgment  by  defendant 738 

after  offer  to  compromise    counterclaim .., 739 

after    sufficient  tender 733 

when   tender  accepted •....  731 

tender  to  include  costs  to  date 731 

on  confession  of  judgment 1275 

on  submission   of  controversy 1280,  1281 

on  judgment   for  part  of  claim  admitted 511 

on  apiuication  for  judgment  on   frivolous  pleading'. 537 

on  oracr  for  new  irial  for  failure  to  file  decision  within  time 

limited    1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 
sented  b«>fore   action 3245 

against  person  suing  or  sued  in  representative  capacitv 3246 

ox  proving  genuineness  of  paper  after  demand  for  acimission 

thereof 735 

of    action    brought    on    discontinuance    in   justice's   court    on 

answer  of  title 3235 

on  remission  of  fine  or  penalty  by  county  court..... 352 

as   condition  of   adjournment   of    trial 3255 

payment  of,  as  condition  of  exoneration  of  bail...' 601 

no  costs  at   trial  of  title  by  sheriff's  jury 109 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney   fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled   to  witness  fees 

Attorney  testifying  for  client  not  entitled  to  witness  fees.... 


II.  How  awarded;  judgment;  coLLBcnoir. 

decision  or  report  to  award 1032 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc 1&85,  1896 

m.  Amount. 

special   provisions   not   affected..... 8261 

amount   of   costs    generally , 3251 

amount  when  discretionary... «•••••••,•• 3290 
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Costs  —  GontlniieA. 

III.  Amount  —  Continued. 

upon  settlement • • ••••• 

as  condition  of  adjournment  of  trial 3255 

when  recovery  less  than  $50 3228 

on    confession    of   judgment 127S 

increased  damages  not  to  carry  increased  costs. 3257 

clerk's  fees  in  civil  actions , 3301 

additional  allowance  in   difficult  cases '. ^3253,  3254 

certificate  eff titling  party  to  costs  or  increased  costs 324S 

disbursements  to  be  included. 826C 

IV.  In   irBCXAL  actions. 

in  aid  of  cUachmenK 

in  action   by  plaintiff •••• %••••..•.     6T7 

Action  to  charge  joint  debtor, 

how  awarded..... ^...^ 1041 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1M6 

Creditor's  action  against  heirs,  etc, 

sheriff's  fee  on  execution  may  be  taxed  against  each  de> 

fendant 1889 

apportionment  among  defendants. 1839 

Divorce. 

award  of,  by  interlocutory  judgment  1774 

docketing   interlocutory   judgment   awarding 1774 

execution  not  to  issue  until  nnal  judgment 1774 

Dower, 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when   judgment^  taken   against  one  subject  to   rights  of 

others 1518 

by  grantee  of  lands  held  adversely,  suing  by  grantor.....  1501 

Foreclosure, 

on    dismissal  of  complaint  on   payment   of   interest  and 

part  of  principal  due 1634 

additional  allowance  to  plaintiff  in  forclosure,  etc..  3252,  3254 

taxation  of 2403 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 1769 

award  of,  in  divorce  or  separation 1769 

to  co-respondent  in  action  for  divorce 1757 

Mechanic^  liens. 

actions  to  foreclose  In  courts  of  record ••••• S411 

in  courts  not  of  record « 8411 

furtition. 

where  sale  has  been  had 1679 

on  judgment  of  actual  partition 1569 

eollection  against  unknown  owners  on  actual  iMurtition....  1609 

Ices  and  expenses  of  commissioners •»•  166S 
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Costs  —  Continued* 

IV.  In    arsciAL  actions  —  Continued. 

Actiottj  by  or  against  state  or  public  oMcer» 

action  by  state  for  benefit  of  municipality 

action  by  people  on  relation  of  private  person . . . .  .^ 3242 

on   consolidation   of   actions   by   people  against   different 

defcndtnts 1M9 

judgment  may  be  taken  against  state 1965 

execution  not  to  issue  against  state 1965 

payment  of  costs  against  state  or  public  ofiicer 3241 

on  judgment  of  ouster  from  office 1956 

individual   liability  for  costs  of  action  in  nature  of  quo 

warranto    against   corporation 1067 

against  school  officer  or  supervisor .^. . .  3244 

increased  costs  to  defendants  sued  for  official  acts. .  32S8,  32SS9 

V.  Oh  statb  wxits. 

on  alternative  mandamus  are  dtacretionary 

on  peremptory  mandamus  to  be  awarded  as  on  motion 

not  to  exceed  $60  and  disbursements 2066 

on  prohibition  to  be  awarded  as  on  motion 2100 

nor  to  exceed  $60  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court. 2143 

not  to  exceed  $50  and  disbursements 2143 

non-payment  punishable  as  contempt  when   awarded  by  final 

order 200T 

VI.  Of  motions. 

of  motion • • 770 

collection « 779 

execution ••......  TTft 

stay  for  non-payment 779 

taxation  on  final  judgment ^ ••«, 779 

may  be  awarded  absolutely  or  to  abide  event 8236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  oleadtng B37 

fees  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected* 779 

VII.    TVTKRLOCTTTORT    COSTS, 

on    issue  of   law ,,,•..  3233 

collection    3233 

no  arrest  for  non-payment,  except/  etc.. "l.*; 

award   of,    by   interlocutory   judgment 1231 

VIII.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final  judgment 323S 

from   interlocutory  judgment  or  order l\\iZ\^ 

on  appeal  to  supreme  court  or  appellate  division 32.'! 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .   32.'»1,  3234 
expenses  of   reference  on   justification  under  undertaking   on 

appeal  to  court  of  appeals 1335 

on  appeal   by  plaintiff   from  judgment  for  defendant  in  con- 
demnation   procet'ding    ,  , , ,-  3376 

from   justice's   court 3047,  3060,  30C3,  30t{fJ,  ;til67 

on  new  trial,  on  anpeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court. 3213 

IX.  Liability  for  costs. 

special  provisions  not  affected •••••••••• S27CO 

executor  or  administrator «.•••»•••••••.«•• l&3f 


I 


Costs  •—  Continued* 

IX.  Ijabilxty  for  costs  *»  Conti&utd. 

transferee   of  cause  of  action •••.••«••• ••••••••  8247 

against  infant  plaintiff  collectible  from  guardian  ad  KtefiK  4flO»  8249 

guardian  ad  lUtm  oi  infant  defendant  not  liable ••     477 

poor  person  not  liable  for .•••••••     461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action 461 

action  by  executor,   trustee,   etc.,   against   benefieiary  to  re- 
cover costs Idl6 

against  attorney  for  pleading  scandalous  matter 64S 

Imprisonment  for  non-payment  of  interlocutory  casts  awarded 

against    attorney 15 

liability  of  attorney  when  defendant  entitled  to  require  se- 
curity  • 3278 

X  Im  special  psoceedxmcs. 

power  to  award;  amonnt -. ••• 8240 

when  person  recovering  deemed  a  Judgment  creditor ••••  2432 

Snpplemtntary  proceedings, 

to  judgment  creditor ••••••••••••••••••••••••••••  2455 

to  judgment  debtor ••»  2466 

Condemnation  proceedings, 

when  awarded  to  defendant  «•••••••.••••...  3369 

against  defendant  on  trial  of  issues •••.••.••• 8372 

of  guardian,  committee,  etc 3872 

on  appeal  by  plaintiff  from  judgment  for  defendant..*..  3376 

when  awarded  to  owners 3372 

when  compensation  does  not  exceed  $60. 3370 

additional  allowance  to  owners 3372 

on  discontinuance. 8874 

For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee 2386 

on  disraissal  of  pctidon  » •••• •••••••..  2886 

of  proceeding  on  behalf  of  state •••.•••••  2823b 

Contempt, 

may  be  ordered  paid  out  of  recovery  on  undertaking.  •  • .  •  2290 

Summary  proceedings  to  dispossess. 

amount  of  costs  and  fees 2250 

amount  in  proceedings  founded  on  forcfble  entry  or  de- 
tainer   2250" 

executiotu ••••..  2250 

Arb^ration, 

on  entering  judgment  on  award ••••• 2378 

on  vacating  award ••••••••*•••••••  2877 

liability  for,  on  revocation  of  submitsion....*. •••  2884 

To  discover  death  of  KfC'tenant, 

when  awarded,  amount •••.••••••.•••••  2816 

on  dismissal  of  petition •• •••••••••••••  2309 

Proceedings  by  insolvent  dcttors. 

on  contested  application  for  discharge 2167 

on  petition  for  exemption  or  discharge  from  arrest. ••••••  2196 
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INDEX. 

Costs  —  ConttnnecL 

X.  In  speciai,  pbocssoings. —  Continued. 
To  enforce  liens  on  vessels. 

amount ...«. ;..  8439 

XI.  Security  for  costs. 

when  defendant   may  require 3268,  ^§B 

when  two  or  more   plaintiffs   sue 3270 

when  discretionary  with  court 32T1 

order  to   give   security 3272 

requisites    of    undertaking 3273 

notice  of   exception 3274 

notice  of  justification 3274 

notice   of   justification 3274  ■ 

justification  of  sureties ^75 

allowance  of  undertaking 3275 

order    for    additional    security 21276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

Jrovisions   applicable   to   special   proceedings 3279 
H  New  York  city  court. 

notice  of  exception  to  sureties 8168 

notice  of  justification « • . . . .  SIjSS 

XII.  Taxatiow, 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation    3263 

in   New    York  city  court 3161 

may  be  taxed  without  notice 3264 

notice  of   retaxation 3264 

order    for    retaxation    ., 3264 

review    of    taxation 320B 

dut V  of  taxing  officer 3206 

affidavit  as  to  disbursements 3207 

fees  to  be  taxed  on   demand •  S287 

XIII.  In  sursogatx's  court.     See   Sursocats's  Coprt. 

XIV.  In  justices*  courts. 

to   prevailing   party 3074 

what  costs  consist  of 3074 

when  allowed  to  neither  party 307S 

on  judgment  after  verdict  or  decision 3014 

.  on  J  udgmcnt  of  nonsuit 901H 

on  discontinuance  on  answer  of  title  to  real  property 28&4 

on  dismissal  when  title  to  realty  pleaded  by  plaintitt 2956 

in  action  of  replevin 3075 

on    demurrer    <^ 30TT 

amount  limited    3070 

taxation ; 3078 

increased   costs   in    actions    on   official   acts 30n^ 

on  judgment  for  one  of  several  defendants 3080 

recovery    of    costs    w^rongfully    collected dOSX 

on  decision  for  person   answering  in  proceeding   for  sale  of 

stray • oOOQ 

on  transfer  of  action  to  another  justice * 31^2 

in  action  on  judgment •• 
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Costs  —  Contlnnetl. 

XIV.  In  justices'  couits  —  Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

fees   on   attachment   for   defaulting  witness «..  2i>72 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on  determination  of  appeal....  SCXIO 

costs    below    included    in    disbursements    on    appeal 3060 

of    appeal     when    new    trial     ordered 30({3 

to    whom    awarded    on    appeal , 3066 

amount    of    costs    on    appeal 3067 

award    of,    on    new    trial    on    appeal 3070 

amount    on    new    trial    on    appeal 3073 

on  offer  to  compromise  after  return  on  new  trial 3072 

New  York  municipal  court. 

on   appeal   to    supreme    court 3213 

Brooklyn  justice's   court. 

on  removal  of  action  to  county  court  of  Kings 2934 


Comiterclaiiii. 

See,  also,  "  Plbading."     ' 

answer   may    set    up 500 

when    allowed     501 

in   actions  on   assigned  claims 502 

by    trustee    502 

by  defendant  sued  in  representative  capacity 505 

on    decedent's   debt    in    action   by   executor,    etc 506 

limitation    of    action    must    be    pleaded    in 413 

cannot  be  founded  on  title  barred  by  adverse  possession. 366 

on    cause    barred    by    limitation 8U7 

several    counterclaims    may    be    pleaded 507 

each   to   be   separately    stated 507 

equitable    counterclaim    may    be    pleaded 507 

verification    of    counterclaim    ojily 527 

provisional    remedies    on    720 

plaintiff's  offer  to  compromise 739 

m  action   for  divorce   or  separation 1770 

in   action    to    charge    joint    debtor    not    served 1939 

demurrer   to,   see   "  Demurrer." 

reply ;  contents   514 

judgment  for   failure  to   reply 515 . 

reply    may  set   up  two   or   more   avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

deemed    action    for    purpose   of   trial    by    jury 974 

judgment     on     503 

demaod    for    affirmative    relief    on 509 

judgment    for    affirmative    relief   on 504 

on  counterclaim  for  less  than  plaintiff's  demand 512 

execution    on    judgment    against    executors,    etc 506 

In  New  York  city  court. 

what    may    be    pleaded < 3174 

In  justices'  court. 

answer  may   set  up f®'^ 

when   allowed   i^^ 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when   neglect  to   plead   bars  action 2947,  2948 

judgment 2949 

in    summary   proceeding   to    dispossess 2244 
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County   Court —  Cont In ned. 

III.  Powers  and  duties  of  county  judge  —  Continued. 

to  attend   drawing  of  jurors 1044,  1046 

when   tu  act   as  surrogate   during  vacancy  or  disability 2478 

when  and  where  to  hold  surrogate's  court 2505 

compensation    when   acting  as   surrogate 2485 

ex  parte  orders  bv 772,     773 

may  make  order   for  service  of  summons  by  publication 440 

may   grant   order   of   arrest .^ 556 

power   of  judge   in   special   x>roceedings 7149 

to   remit    forfeited   recognizances 350,     351 

to  remit  6nes  and  penalties 350,    351,     353 

notice  of  application  to  remit  fine  or  penalty....  352 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     XiHl 
to  discharge  witnesses  arrested  in  violation  of  privilege.     8<S2 

to   grant   order   to   take    de|X>sition    within   state H72 

to   grant   order  to  take  deposition   without  state 889 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without   the    state 915 

to    issue    habeas   corpus   to    testify 2009-2011 

to    issue    habeas   corpus    or    certiorari    to    inquire,    etc.  2i>17 

aois 

to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved     2054 

to  take  bail   pending  apiieal  on   habeas  corpus  or  cer- 
tiorari    2000.  2061 

when   holding  court   in   another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  2025 

summary   proceedings    to    dis{>ossess   before 22H4 

supplementary    proceedings    may   be   brought    before...  2434,  2553 

I\'.  Removal  of  actions  to  or   prom. 

to   supreme  court  on   disability  of  county  judge 342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal    form    order    of   removal  ^ 344 

stay  of   proceedings   to   permit   removal 345 

process,    undertakings,   etc.,   not    impaired    by   removal 346 

to,   from   local  courts  of   Hudson,   Utica   and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2U34 


County  Ti 


fines,    recognizances,  etc.,  collected  by  district  attorney   to  be 

paid  to IflGT 

may    apply    fpr   appointment   of    temporary   administrator 2ri&)6 

fees   3321 

I)rovisions   relating  to   .sheriff's  bond  apply  to  actions  cm  bond.   18fett> 

to   exercise   powers   of  coroners  in   Erie   county 181a 

fees    of    county    clerk    for    entries    of    moneys    deposited    with 

county    treasurer • 3306a. 

Court    funds. 

to  receive  money  paid   into  court 74^ 

title  to  securities  representing 749 

action    by,    on    securities 749 

transfer  of  securities  on   death,  etc • • . .  •  750 
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INDEX. 

Coontr  Treasurer  —  Contlnaed. 

Court  funds  —  Continued. 

books  of  account 752 

annual   report \'oA 

to  receive  money  paid  into  surrogate's  court. 2609 

service   of   order   to    pay   money 1887 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 31887 

commissions  on  money  paid  into  court 3321 

Court  of  ApiiealM. 

I.    POWEJIS;    TEKMS;    OPFICEftS,    ETC. 

a  court   of   record 2 

seal  continued 27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when  policyholder  of  insurance  company.  46 

power    to    make    rules 11»3 

times  and   places   of   holding  terms 196 

ma^  be  held  in  any  building 3(^7 

adjournments 197 

appointment  of  officers. 196 

clerk   of  court   to   give    bond ,  1!K) 

to   take   oath    UK) 

office 199 

to    appoint    deputy 2<K> 

powers  and  oath  of  deputy  clerk 200 

clerk  may  employ  assistants 201 

appointment    of    special    deputy    clerk 201 

of    clerks    tor   judges 202 

offices    for    judges 208 

reports  of,  see  **  State  Reporter." 

fees  of  clerk   3300 

clerk   to   account    for   any    pay   over    fees 3283 

II.  Jurisdiction. 

appeals   from    final   judgments   and   orders 190 

appeals   from    orders   granting   new   trials   on   exceptions....  190 

questions   allowed   and    certified   by   apfiellate    division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc..  unless 

certified   .    .   .   . 191 

from    unanimous    iudgmcnt    of    affirmance    in    certain 

cases,     unless    allowed 191 

limited  to  review  of  questions  of  law 191 

decision  that  finding  of  fact   is  supported  by  evidence •  191 

III.  Appeals  to.      See  ** Appeals. — III.      To   court  of  appeals/' 


»» 


€?oiirt  of  Clalmn. 

See  "  BoAKD  of  Claims."  ' 

Con  rt-Houfie. 

sale   of    liquors    in.    prohibited 32,  «^ 

change  of  place  of  holding  court 38-4.^ 

designation     of     temi>orary 43 

trial    elsewhere    than    at    court-house 37 

Conrtfi. 

See.   also,   "  Officers." 

judges,   see   "  Judges." 

rules   of,    see   "  Rules." 

punishment  of  contemiit,  ser   "  Contempt  of  Court.** 
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INUK2C 

Covrta  —  Contlmied. 

I.  General  provisions. 

referred  to  in  this  act • • 1-S 

jurisdiction  and  powers  continned 4 

sittings  to  be  public,  except,  etc 6 

not  to  sit  on  Suitday,  except,  etc < 6 

adjournment  on  Saturday  to  "hk  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  Before  another 

in  New  York  and  Kings %... 26 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 95-99 

summons  must  specify ?  •  •  •  • 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  "  body  or  officer  "  in  provisions  as  to  cer< 

tiorari  to  review,  etc 2146 

tl.  Courts  of  record. 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths 7 

^  to  ihake  new  process  ind  forms  of  proceedings 7 

seals  in  use  continued , 27 

rooms,  fuel,  etc.,  to  be  furnished 81 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  ior  sale  of  Uqiiors 3.> 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 36 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  may  change  place  of  holding 88,  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  anothet"  place 41 

change  of  place  for  holding;  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  tefm 45 

trial  terms  for  actions  on  contract -,,.. 

appointment    of   criers    91 

sheriff  to  act  as  crier 02 

attendants 95-iKi 

compensation    • '. 3812 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc. .  1024 

III.  Courts  not  o»  record. 

enumerated 5 

limitation  of  action  on  judgment  of 3R2 

attempt  to  commence  action  in.  under  statute  of  limitations. . .  4O0 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1787 

CoTenantH. 

of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.  Si 

Creditor. 

of    decedents,    see    "  Decedents*  Estates;  "  **  Executors  and 

Adm  IN  ISTRATORS.'* 

term  defined  in  surrogate's  practice 27fl8 

publication  of  order  to  present  claims 78fl 

1»14 


CreOi  tors'  Aetlotts* 

I.    Br  :f(rMiiliNT  CttOtTOft  to  DtSCOVEX  AND  AFFLt  rftOtUtT. 

Jurisdiction  of  cohnXj  court ,  •.  ^  t  ^ : 340 

maintaip^lf;^  on  rtturti  oS  |e^ecution  unsatisfiea 1871 

W  reMj  Ijjrplus  va^ik  iJ.  Hdmbsjcdc} 1402 

to    enforce    execution    for    necessaries,    wages;    btt.,    against 

earnings*  trust  income,  etc   l.SOl 

does  not  lie  against  domestic  corporatidii :..... 1879 

reUef  brbcUt&ble  IH - : 1871 

•^-    *^  --^   \  bfelekcH^.!! ^ 1871 

from  fcxccdtioil  fcann8t  Be  reictitd.. 1879 

„„,. -,-J  bir  tliiM  fcersioH  cihndl  be.f-eafch^d 1879 

carriiriffs  witMiH  slx^y  day  I  tihAot  fc^  i-WcH^rf 1879 

to  wHat  cdUrity  cxecUtldft  rtiUst  bate  issued 1872 

what  property  may  be  reached 1&J3 

ipt^r^st  in  executory  contract  for  land  may  be  reached isf^ 

how  interest  in  land  cbhtrdct  abpllea . , , 1875 

teini^ofiry  irtjiihcHori  rc^frSnidt  ti-^hsfcr  Or  piyiAm. . .  I . . . .  1876 

receiver  may  be  appointed 1877 

fiow  discovery  compelled , 1878 

cancellation  ot  notice  of  lii  pendeki  dtl  debliflit. .:...:'. 1674 

II.  Against  debtor's  next  of  kin,  legate^,  kitk  Bk  BfviS^fc 

wlieii  actibri  lies :..:..: 1837 

excepted  from  jurisdiction  of  Jd^lce*!  6otih. . : 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  hgatees  and  next  of  kin. 

-next  of  kiii"  acftHfed.. : 1870 

triay  be  ikaihfit  dhfc  bt-  dll : : 1838 

ipjibt-tidritti^hl  bf  tecdvery  amonr  defendants. . . : 1839 

fl|$r(6rtibtltti«tlt  bf  bbsts  adibng  a^fehdantd. 1889 

AfbrlCl.fee  dii  Execution  tnif  be  taxed  ligairist  each  de- 

fchdaHt 1839 

recovery  against  onc^  onlyjimited  to  proportionate  share.  1840 

requisites  to  recovery  ajaijist  legatee 1841 

^ctioh^  against  preferred  or  dcffefred  le^tee^ 1842 

requisites  to  l-ecovery  agctittst  preferred  legatbes 1842 

Agat/ist  heirs  and  devisees. 

liability  of  heirs  and  devisees. ....,.....'.. .^. . . .  1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters , , 1844 

stay  pending  application  to  se]l  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  r^alfy  to  pa^  debts. . y 1845 

election  to   prosecute,  act^qn    notwithstanding   decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint 1846 

recovery  to  be  apportioned. 1847 

requisites  to  recovery  against  heirs., ....  .j^. , 1848 

accbttfit  of  executor,  etc.,  evidence  ox  irisufbciency  of  as- 
sets.  .»  1848 

requisites  to  recovery  agaii^st  devisee 1849 

recoveries  from  pcrsopaity  to  be  deducted. ......_ 1860 

rfecoveriei  frbm  heirs  to  be  deducted  from  recovery  sl^ainst 

devisees 1850 

coitlplaint  must  describe  lands  with  conimoti  certaihty  and 

state  value.  .      1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

dfcfondant , 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judffment  hot  lien  on  realty  aliened  before  filing  of  hotice 

of  its  Pendens 1853 

personal  judgment  when  land  aiienea 1854 

action  not  suspended .  by  infancy 1868 
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INIMESX. 

Co«tfi  ^  Conttnued. 

X.  In  special  pxocseoings. —  Continued. 
To  enforce  liens  on  vessels. 

amount 8439 

XI.  Security  for  costs. 

when  defendant   may  require 3268t  3200 

when  two  or  more  plaintiffs  sue 327ro 

when  discretionary  with  court 3271 

order   to   give   security. 3272 

requisites    of    undertaking 3273 

notice  of  exception 3274 

notice  of  justification 3274 

notice   of  justification 3274 

justification  of  sureties 327o 

allowance  of  undertaking 3275 

order    for    additional    security ^276 

dismissal  for  failure  to  give. 3277 

liabilit/  of  attorney  for  costs 3278 

Provisions   applicable   to   special  proceedings 3279 
n  New  York  city  court. 

notice  of  exception  to  sureties 3168 

notice  of  justification 8168 

XII.  Taxatioit, 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 32fi2 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation    3263 

in   New   York  city  court 3161 

ma^  be  taxed  without  notice. 3261 

notice   of   relaxation 3361 

order    for    retaxation    ^ 3261 

review    of    taxation 3365 

dutv  of  taxing  officer 3266 

affidavit  as  to  disbursements 3287 

fees  to  be  taxed  on   demand •••  3287 

XIII.  In  suerogate's  coubt.     See  Suebogatb's  Court. 

XIV.  In  justices*  courts. 

to   prevailing   party 3074 

what  costs  consist  of 3074 

when  allowed  to  neither  party 3075 

on  judgment  after  verdict  or  decision 3014 

on  J  udgnient  of  nonsuit _ 3013 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintin 2956 

in  action  of  replevin 3075 

on    demurrer    ^^ 3077 

amount   limited    3076 

taxation 3U78 

increased   costs   in    actions    on   official   acts 3079 

on  judgment  for  one  of  several  defendants 3080 

recovery    of    costs    wrongfully    collected 30S1 

on  decision  for   person  answering   in  proceeding   for  sale  of 

stray 3066 

on  transfer  of  action  to  another  justice 31^ 

in  action  on  judgment 3154 
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Costs  —  Contlnaed. 

XIV.  In   justices'   coukts — Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

fees   on   attachment   for   defaulting  witness «..  2i>72 

payment  of,  on  service  of  notice  of  appeal 304T 

setting  oflf  costs  and  recovery  on  determination  of  appeal....  3059 

costs    below    included    in    disbursements    on    appeal 3060 

of    appeal     when    new    trial     ordered 80t5.*{ 

to    whom    awarded    on    appeal 3066 

amount    of    costs    on    appeal 3067 

award    of,    on    new    trial    on    appeal 3070 

amount    on    new    trial    on    appeal 3073 

on  offer  to  compromise  after  return  on  new  trial 3072 

New  York  municipal  court. 

on   appeal    to    supreme   court 3213 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 2934 

Connterclaim. 

See,  also,  "  Plbading/'     * 

answer    may    set    up 500 

when    allowed     501 

in   actions   on   assigned  claims 502 

by    trustee    502 

by  defendant  sued  in  representative  capacity 005 

on  ^  decedent's   debt    in    action    by   executor,    etc 506 

limitation    of    action    must    be    pleaded    in 413 

cannot  be  founded  on  title  barred  by  adverse  possession 366 

on    cause    barred    by    limitation 3U7 

several    counterclaims    may    he    pleaded •. 507 

each   to   be   separately    stated 507 

equitable    counterclaim    may    be    pleaded 507 

verification    of    counterclaim    ojily 527 

provisional    remedies    on 720 

plaintiff's  offer  .to  compromise 73U 

m  action   for  divorce   or   separation 1770 

in    action    to    charge    joint    debtor    not    served 1930 

demurrer   to,   see    "  Demurker." 

reply ;   contents 514 

judgment   for   failure  to   reply 515 , 

repl3r   may  set   up  two   or    more   avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

deemed    action    for    purpose   of    trial    by   jury 974 

judgment     on     503 

demand    for    affirmative    relief    on 509 

judgment    for   affirmative    relief   on 504 

on  counterclaim  for  less  than  plaintiff's  demand........  512 

execution    on    jud^ient    against    executors,    etc 506 

In  New  York  city  court. 

v/hat    may    be    pleaded r 3174 

In  justices'  court. 

answer  may   set  up 2938 

when   allowed   2945 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when   neglect  to   plead   bars  action 2947,  2948 

judgment 2949 

m    summary   proceeding    to    dispossess 2244 
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seal   of   county   clerk   seal   of  cotmty 

proof  of  *cts,  rcsoIutiiJng;  ctc.»  of  Supcrvwor* WJJ 

excepted    from    judicial    supervision ...; J«JJ 

not  subject  to  action  to  dissolve  0r   annul  corporation........   2.9H 

preference   of   actions   by   or   AjjainSt **» 

jurors   not    disqualified   bccausp"  residei^ts   or   tkxpaycp... 1179 

order   of  arrest    In    aclioii    for    funds,   etc.,   of &«f 

attachment   in    action    tto  '  recover   funds  "qi «m 

action    by    state    to    recover    public    funds,    see        ^|j{<jcfPAL 

COEPORATIONS."  o^.*» 

excepted   from  jurisdjctiop  of  ji^ftice'?  co^ft Zgffl 

supervisors-  nc<?d  not  give   secuHtir   ofj   ibpp^J : 1313 

taxpayer's    action    to    prevent    iljeM|    acj^........ ':\\;^  J^ 

officers    may    sue    on    causq    ansitiflf   ]>cfQre    Urm... IMg,  1^ 

action  against  officers  ort  caufeS  arTsjpj  bcfqfp  \\\^ir'  feffl^.  1927.  1928 
jurisdiction  pf  ju^ticp'?  gqurf  pver  ^ctiQ|i8  p  oj  iti^^n  officers.  »5 
costs  wircfl  actitn  brou^t  by  sfate'  for  behefiVofcounty 3248 

County  charges. 

printing   of   calendar « 

expenses  of  proceedings  to  risitiDVe  attorney. . . : w 

stenographers'    salaries,    fec^,    e(c - .  W 

salaries   of  criers,' interpreters,    an<}   courj   4t(CR0anU,    m 

Queens    county     wl»  lt»»  •• 

salaries    of    stcij<)«raplj<{rs ■  -  • -j 'ti^^^TSU 

compensatipj]  pf  cTcr^ip  ip  SHrrPga^fi's  Q%e. ...   Z-fQl.  249S 

books  for  rccprd  of  npficp;^  pf  pfspd^pPy  0»  »Ct»0 1«*2 

^panty  Clerk. 

when    incTuded    in    term    "  clerk  " • :  •  r  -  •   38g 

seal  is  seal  of  supreme  '^d  CQ>^nt)f  cpurt^. -* 

is  seal   of  county'. : ** 

provision    for    new    seal * • JJ 

appointment  of  special  deputy  clprjcs  fo  ft^Jefid  ^rW* ** 

destruction  of   papers  by  ordpr  of  f04(t 21 

designation   of   pe^-  jail   fp   M^  tlkd   wijh wo 

to   serve   dcsignaiion   of  jail   oi]   f|fljjri» |Jl 

certif^c^tp    of    sheriff's    clpetiop 1^ 

annual    returp  of  changes   pf  nam*  •  • •  •  — ;  '.^ojiA "  *  \^;^  ^S 

(Jutics  in  forcclosi4re  kj  ftdvertisppeftt ^oWt  *»•»»     4*tM«».  **»• 

ju4gmcm   \>Qck\   entry   of   judgwcnu : ••••  1^ 

docket   books;    docketing  judgments. ia»5-LJg 

entry,    etc.,    of   judgment    by    confession JSl***  ^^ 

docketing  transcript   of   justice's   judgment ^f^^*  90ZI,  Mg 

judgment  ot  Albany  city  court  and  Troy  justice  <  qtfun.  3225 

authentication  of  transcript  Irom  justice's  dpcket  book... 989 

issuing  execution   on   justice's   judgment '■ ^S£ 

homestead     exemption     book J^S 

record    of    certificates    of    execution    sales-.: 1439 

notices   of    pendency   of   action • 1672,  1674 

orders  appointing  receivers  in  supplementary  pfo^eedings.  2470 

wills    of    real    property :....'..  .\  . ... .' 2^ 

to   make   and  certify   to  searches ,.^2~ 

without   charge   to   certain   stafe    ofiicfcrs. 

subixrna   duces   tecum   to   produce   records....!... 

fees    generally   ••• 

in    New    York   and    Ktrtgs   county .:....  I 

to   be  taxed  on   demand 33ST 

salaried   clerks   to   account   for    fees S2s£ 

fees  of,  for  entries  of  moneys  dfiosited  with  county  treasurer,  SSMia 
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County  Co-oi>erAtlve  Inun ranee  ppf|iV4U|Jei|. 

change    of    painpt^,* 2411,  :2^113,  2414 

Covinty  Court. 

construction  of  provisions  relating  to 3342 

new  trial  in,  on  appeal   from  justice's  court,  see  **  Justice  of 
THE  Peace;''  "  Kew  Trial." 

costs   when   several   actions  brought   on   same  instrument 3231 

appeals  from,  to  appellate  division 1340,  1357 

I.    COWSTITUTICN    OF    COURT. 

a  pourt  of  record 2 

seal  of  county  clerk  is  seal  of  court . . . .  .^ 27 

always  open   for   business 365 

justice  of  supreme  court  may  make  orders  in 354 

county  judge  of  another  county  may  make  orders 354 

appointment    of    terms 855 

place    of    holding    terms 355 

iidjournmcnt   of  term    to   another   place 355 

publication    of   appointment    of   terms 356 

drawing  and  noti^cation   of  jurors 357 

clerks   to  goupty   judges   of  Kings 359 

appointment   ^nd    compensation    of    stenographers 358,  301 

stenographers  for»   in   Kings  and  O^ecns  counties 350 

interpreters  lor»  in  Kings  county 300 

II.  Jurisdiction. 

jurisdiction ,. 340 

residence    of    domestic    cororation 341 

juri^di^tioi)  co-ex|ensive  with   supreme  court 348 

may  seod  process  to  any  county 347 

power   to   appoint    receiver 713 

m9y  authorise  guardian  or  committee  to  agree  to  partition..  1590 

1592 
over  applications  by  insolvent  debtors  for  discharge,  exemp- 
tion, fXc 2150,  2188,  2201 

lippoiptmcnt  of  trustee   for  criminal   prisoner 2219 

over  |3erson  and   property  of   incomi)etent   persons 340,  2ii20 

proceedings    for   chapge    of    name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court....  2953 

account   of  district   attofhe^  to 19(»8 

non-resident   plaintiff    to    give    security   for   costs 32fl8,  IttOO 

costs  in   Kings  county  when  recovery  under  ^250 3228 

in.  Powers  and  duties  of  county  judge. 

if  judge  disqualified,  special  proceeding  to  be  continued  in  ad- 

joining  county 52 

has  powers  of  justice  of  supreme  court  at  chambers... 241 

possesses  power  of  supreme  court  justice  over   actions  in....  348 

disability    of    county    judge 342 

may  appoint    temporary   court-house 43 

designation   of  temporary  jail   by 135,  I'lG,  144 
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r«»nnly   Court  —  Conllnned. 

ni.  Powers  and  duties  of  county  judge  —  Continued. 

to   attend   drawing  of  jurors 1044,  1046 

when   tu  act   as  surrogate   during  vacancy  or  disability 2478 

when  and  where  to  hold  surrogate's  court 2505 

compensation    when   acting  as   surrogate 2485 

ex  parte  orders  by    —  772,  773 

may  make  order   lor  service  of  summons  by  publication 440 

may   grant   order   of   arrest Tk^iB 

power   of  judge   in   special   proceedings 349 

to    remit    forfeited    recognizances 3oO.  351 

to  remit  fines  and  penalties 350,     351,  STtS 

notice  of  application  to  remit  fine  or  penalty....   XtH 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.  3.'»3 

to  discharge  witnesses  arrested  in  violation  of  privilege.  862 

to    grant    order   to   take    deposition    within   state 872 

to   grant   order   to   take   deposition   without  state 888 

to  issue  subpcma  for  witness  on  deposition  to  be  used 

without   the   state 9ir» 

to    issue    habeas  corpus   to    testify...^ ...2000—2011 

to    issue    habeas   corpus   or    certiorari    to    inquire,    etc.  2(>17 

2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved      2054 

to  take  bail   pending  appeal  on   habeas  corpus  or  cer- 
tiorari  2oeo»  2051 

when  holding  court  in   another  county 356 

duty  to  issue  hal>e9s  corpus  or  certiorari  without  application.  2025 

summary    proceedings    to    dispossess   before 2214 

supplementary    proceedings    may    be   brought    before...  2434,  2r<»3 

I\'.  Removal  of  actions  to  or   from. 

to   supreme  court  on   disability  of  county  judge 342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal    form    order    of   removal  ^ 344 

stay  of   proceedings   to   permit   removal....  > 345 

process,    undertakings,    etc..   not    impaired   by   removal 346 

to,   from   local  courts  of   Hudson,   Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2934 

■ 

Connty  Treaiiarer* 

fines,    recognizances,   etc.,  collected  by  district  attorney   to   be 

paid  to 1067 

may    a]>|)ly   fpr   appointment   of   tcmjrarary    administrator 25()6 

fees    . 3321 

I>rovisions   relating  tu   sheriff's  bond   apply  to  actions  oa  bond.  188&) 

to   exorcise    powers   of   coroners  in   Kric   county Iflla 

fees    of    county    clerk    for    entries    of    moneys    deposited    with 
county    treasurer % 330(ia 

Court   funds. 

to  receive  money  paid   into  court 745 

title  to  securities  representing 749 

action    by,    on    securities 749 

transfer  of  securities  on  death,  etc ••••••••.•  750 
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CoantT  TTreasurer  —  Continued. 

Court  funds  ^  Continued. 

books  of  account 752 

annual   report ^sjii 

to  receive  money  paid  into  surrogate's  courts 2609 

service   of   order   to   pay   money 1887 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 1887 

commissions  on  money  {wid   into  court. 8321 

Court  of  AppealM, 

I.  Powers;  terms;  officers,  etc. 

a  court   of   record 2 

seal  continued 27 

{(overnor  may  change  place  of  holding 38 

judge  not  disqualified  when  policyholder  of  insurance  company.  46 

power    to    make    rules tiVd 

times   and   places   of   holding  terms 11)6 

may  be  held  in  any  building 1J»7 

adjournments 197 

aupointmcnt  of  ofiicers 198 

clerk   of  court   to   give    bond «  100 

to   take   oath    liiO 

office 190 

to   appoint   deputy 2(K> 

powers  and  oath  of  deputy  clerk 200 

clerk  may  employ   assistants 201 

appointment    of    special    deputy    clerk 201 

of    clerks    tor   judges 202 

offices    for    judges 208 

reports  of,  see  '*  State  Reporter." 

fees  of  clerk   3300 

clerk    to   account    for   any    pay   over    fees 3283 

II.    JUKISDICriON. 

appeals   from   final   judgments   and   orders 190 

appeals   from    orders   granting   new    trials   on   exceptions....  190 

questions   allowed   and   certified   by   aptiellate   division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc..  unless 

certified   .    .    .       191 

from    unanimous    judgment    of    affirmance    in    certain 

cases,     unless    allowed 191 

limited  to  review  of  questions  of  law 191 

decision  that  finding  of   fact   is  supported  by  evidence 191 

III.  Appeals  to.      See   "Appeals. — III.     To   court  of  appeals.** 

Court  of  ClatuiM. 

See  "  Board  op  Claims." 

Conrt-Houae. 

sale   of   liquors   in.   prohibited 32,  33 

change  of  place  of  holding  court 38-43 

designation     of     tem(>orary 43 

trial    elsewhere    than    at    court-house • 37 

Conrtn. 

See,   also,  "  Officers." 


judges,   see   "  Judges." 

rules   of,   see   "  Rules." 

punishment  of  coniemiit.  sec  "  Contempt  op  Court.* 
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INbfeX. 

Courts  —  Contlnaed. 

I.  General  provisions. 

referred  to  in  this  act •...••..••«••• 1*9 

jurisdiction  and  powers  continued >••.. 4 

sittings  to  be  public,  except,  etc 6 

not  to  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  'b^  over  Sutldajr. 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  befOfe  another 

in  New  York  and  Rings \ 26 

seals 27  30 

adiournthcnts 34-38 

failure  or  adjournment  does  not  abate  actiOil,  etc 44 

judges  not  to  practice 49 

attendants 95-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc ; 725 

what  included  in  *'  body  or  officer  "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

II.  Courts  of  record. 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  adrtilnister  oaths 7 

to  make  new  process  and  forms  of  profceeHlngS 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished , 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  ^or  sale  of  liquors 3.) 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 36 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  may  change  place  of  holding » . . .  38,  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  anothet  t>tace 41 

change  of  place  for  holding;  in  city  of  New  Y<jfft 42 

trial  commenced  may  be  continued  btyond  teriii 45 

trial  terms  for  actions  on  contract -..-- 

appointment   of   criers    01 

sheriff  to  act  as  crier U2 

attendants 95-Jn» 

compensation    ' •  3812 

clerks  of  judges  disqualified  as  referees,  commissionera,  etc..  1024 

III.  Courts  not  op  record. 

enumerated 8 

limitation  of  action  on  judgment  of 382 

attempt  to  commence  action  in.  under  statute  of  limitations. . .  400 

jurisdiction  of  action  to  foreclose  Hen  on  chattel 1787 

Co-venants. 

of  seizin,  when  cause  of  action  accrues  for  breach ,  .  ^1 

against  incumbrances,  when  cause  of  action  accrues  for  breach.  881 

Creditor. 

of    decedents,    ,<ee    "  Decedents*   Estates;  "   "  Executors  amd 
Administrators.'* 

term  defined  in  surrogate's  practice 27<«8 

publication  of  order  to  present  claims 786 
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Crpdltora'  Aetloas. 

I.  Br  ^«MiUSNT  cUftOfTOt  Td  DtscdVttt  and  itrrtt  mio»utt* 

jurisdiction  of  coiintx  touH  .....,.,,.,*...,. ;.......     840 

maintai(iablp  on  return  of  je;^ecutioa  unsatisiica 1871 

W  reM  sMfplus  va^i^c  of  jibmcsicda ,'^-"\v .' ' '  ^^^ 

to    enforce    execution    for    necessaries,    wkgcs;    ^tc.,    against 

earnings,  trust  income,  etc.  1801 

does  not  He  against  domestic  corporatidH 1879 

relief  fcrbcliMbld  W , , . , 1871 

..^..  fcanndV  B<s'  reifchfcd .'  * .' ' .'  .*  .* .'  .*  .*  1879 

,     .  .  .,     ,.._  ^cr^oH  cdhnbt  b(i.feafche« 1879 

earnings  ivilHiH  sixty  diyg  tAhAbt  ht  thicHiiA. 1879 

to  wKat  cdiltity  cjdecUtidfl  rtilist  ha^e  issited 1872 

what  property  may  be  reached Ug3 

if\ter^8t  in  executory  contract  for  land  may  be  reached lori 

how  interest  in  land  cohtfdct  applied. 1875 

temporary  injiihcUori  restralnirii  ti-dhsfcr  or  pdyliieHt 1876 

reccivex  may  be  apj)bihted 1877 

fiow  discovery  compelled   , . . , 1878 

canceUaiion  of  hoiice  of  lis  peniehi  oti  ^ebliflit. .' 1674 

II.  Against  dbbtor's  next  of  kin,  legate^,  llkik  bk  faeviSi^f:. 

When  acUoH  H«ts ^ : 1837 

excepted  from  jurisdiction  of  jtiMlce's  ^oiih 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Agamst  letfMtees  and  next  of  kin, 

"licxt  of  tdti"  iteflHfec!., : 1870 

may  Ke  kfeaifist  dfie  of  «1 : 1838 

4ppbHt6rim^ht  6f  fecdv«ry  among  defenddnt^ 1839 

flbt^ortidtlmfetlt  bf  tb^is  ariidn^  flffehdants 1839 

nlQrlfTj  fee  on  Execution  mstt  be  taxed  dgairist  each  de- 

feHdaHf 1839 

recovery  again^st  one  only,  limited  to  proportionate  share.  1840 

requisites  to  recovery  agaijist  legatee 1841 

action  against  preterreq  of  deffei-red  legatee^ 1842 

rcquisiies  to  i-ecovery  a^^liflst  preferred  legatees 1842 

Agatns^  heirs  dni  devisees. 

liability  of  heirs  and  devisees, 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters. , 1844 

stay  pending  application  to  se]!  realty  to  pay  deots 184.% 

dismissal  on  decree  for  sale  of  r^alfy  to  pa^  debts. ......  1845 

election  to   prosecute   action    notwithstanding   decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint 1846 

recovery  to  be  apportioned. 1847 

requisites  to  recovery  against  heirs. ,.....,., 1848 

accbudt  of  executor,  etc.,  evidence  of  insuniciency  of  as- 
sets.  »  1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  te  flcductcd. 1860 

reeovftriej  frbm  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

cortiplsiflt  must  destrlbe  lands  with  conimon  certaihty  and 

state  value 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant , 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  hotice 

Of  Us  pendens i.-  •  • '/ "^^^ 

personal  judgment  when  land  aliened 18.54 

action  not  suspended  by  infancy ••••  1868 
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Credltor«*  Aotlona  —  Contlnved. 

II.  Against  debtor's  next  of  kin,  legates,  BXCi— G>ntiira»-. 

Against  heirs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year 18S8 

liability  for  debt  expressly  charged  on  realty  not  affected.  1851) 

Cenerdl  provisions, 

preference  among  debts  of  decedent 18S55 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1866 

recovery,  proportionate  only,  when  equal  claims  exist . .  .  1856 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1BS7 
relief  when  defendant  takes  or  inherits  in  more  tkan  one 

capacity 1880 

Crier. 

not  to  practice  as  attorney 62 

appointment  of,  for  courts  of  record 91 

sheriff,  etc.,  may  be  required  to  act  as 92 

need  not  attend  trials  at  chambers , 239 

at  term  of  appellate  division , 242 

Crimea  and  Criminals. 

punishment  of  crimes  created  by  act 3346 

See,  also,  "  Misdemeanor.' 


If 


I.  Criminal  actions.  ' 

criminal  action  defined 3336 

civil  and  criminal  remedies  not  merged 189C 

trial  may  be  continued  beyond  term 4^ 

preference  of ?90 

civil  pleading  not  to  be  used  as  proof  in 5* 

dc'osition  iv,  for  use  without  the  state 9H 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

II.  Care  of  property  of  criminal  prmomkr. 

application  for  appointment  of  trustee 2219 

when  applicalion  may  be  made 2219 

to  what  court    2219 

who  may  apply   2220 

creditor  applicant  to  relinquish  security 2SSI 

contents  a.ul  verification  of  petition 2222 

subpcrna  to  enable  petitioner  to  make  petition 10222 

copy  of  sentence  ic  be  presented  with  petition .  • 2^3 

affidavit  of  petitioner 2223 

order  appointing  trustee    • 2224,  222S 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee  2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee • 2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender   of   property   by  trustee   on   death   or  discharge  of 

prisoner 

applicable  to  prisoners  sentenced  before  enactment 


III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  ^etiirity  for  costs  as  plaintiff.  3268. 

relief  of  bail  on  arre*-!  of  defcnilant   for  crime 800 

deposition  of  person  under  sentence  for  felony 8T* 

iMbeas   corj)us  to  briag  up  prisoner   to  testify,  aee  *'  Habbab 
Corpus.' 

i:2](s 
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INDEX. 

Crimea  and  CrlmlnalM  —  Contlnved. 

III.  Civil  reme6ies  by  and  agaikst  ckiminals  —  Contiaued. 

attachment  in  contempt  not  to  issue  against  prisoner 2278 

habeas  corpus   to   produce  prisoner   to  answer   for  contempt 

punishable  civilly 2278  ' 

prisoner  may  be  committed   for  civil   contempt  on   dischatge 

from  custody 2282 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded 2282 

civil   punishment   for  contempt   does   not  bar  indictment   for 

same  misconduct 2287 

IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 67 

conviction  of  infamous  crime  disqualifies  as  executor 25M 

incompetent  to  receive  letters  of  administration 2564 

conviction  does  not  disqualify  witness 882 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of. .  837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 1646 

imprisonipent  interrupts  limitation  of  action  for  real  property.  376 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 896 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1696 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2126,  2126 

Criminal  Conversation. 

included  in  term  "  personal  injury  '* 3843 

sittings  of  courts  may  be  private R 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions   884 

costs  when  recovery  is  less  than  $60 3228 

jurisdiction  of  justice's  court 2863 

CyVOp«. 

deemed  assets  in  hands  of  executor,  etc 2072 

Cross-Actions. 

leave  to  defendant  to  commence ..*.. 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Cruelty. 

ground  for  separation   1762 

Cnrtesr- 

tenant  by,  necessary  pafty  in  partition 1638 

division  in  partition  when  curtesy  exists  in  undivided  share. . . .   1563 

action  for  waste  against  tenant  by 1651 

acceptance  cf  gross  sum  on  sale  for  decedent's  debts 2793 

D. 
Danaaves. 

I.  AaassSMKNT  op.    See,  also,  "  Assessment  op  Damagbs." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money 118?s 

Msessment  on  default 1215 

X3C1T 


imtmmtf^m  —  CoMtlnned* 

I.  AsiEssiffifT  or— Cont^D^«<}. 

iJ^TO*pMor  notice :•••!;• rrvr?-!!?r!---  ^ 

motion  for  new  trial  for  excessive,  efc 980 

Q»  JH4«mpnt  jii^spJujp  j)f  coi^ft  of  ^i?psitf .  i ....:.  i :  f  f 194 

||.   MtTIGATION. 

^i()<:nc^  tp  mitigatjon  at  inqpest 

Dleas  in  mittsatibn ' .'. .  f. . .' . .  V.'l 


f  • 


pleas  in  mittgati 

proof  of  /nitiKBting  circumstances  in  Kbel  M4  alandir.  i  •  I . .  •  •  5S5 

pleading  matter  in  mitigation  of 006 

||^   RbCOVEKY  in    actions  and  special  PaOCSBDINCS. 

limitation  of  ^cUonf  for  j^jury  to  proRtr|y  or  jjer{0|i .\ . . . .  382-38B 

of  action  for  epcroachir^g  walj ....:....' ' 148B 

order  of  arfpsf  in  aption'  for ' >'.  K49,  550 

H'Ticg  RJirt  onjy  of  5|atutory  p^n^ltY  recoVcra])!c. ...... .  1M8.  1964 

«Pf5'^k  pepd  not  be  alleged  or  oroVc(j  on  starijlef  of  fcrafR..  1906 
fiction  tjarrcd  \>y  ;)aynient  of  firic  oil  cpn'lciij^y  l!°ROKF  H  V 

dcmnity .- 7. . . . .  2284 

mcS'Hre  m  Jjction  for  causing  deafh  by  D«^?f«Rce. .......  1904 

4}frr  /«  Uqui4ale. 

offer  conditionally • •••••••• ••••••••  TS6 

refusal  of  offer • 7S7 

costs  on  refusal •••••••••••••• 79T 


I . 


VixatioHs  suits. 

in  name  of  fictitiou9  partr •••• ••■  1900 

in  name  of  another .  .V.' ;..;:;...•;.;...«:..  1900 

treble  and  increased  ftlfnages  for.... ;•••;•  •i««»«i»-«**  1901 


*  * 


Against  witness. 
sobedi 
io  JU»ticc'9  CPU{t 


for  disobedience  to  subpoena. ••.••••• 861»  -§|i 


^       •  «   *  \  • 


On  bonds,  undertakings  and  recogniganees, 

in  action  on  bond  for  jail  libertiet. ..•.•..•••.•.••••••••     166 

measure.  .  . •• •••••     16T 

on  penal  bond  1915 

oil  forfeited  recognizance 1906 

for  breach  of  bond  or  contract  iti  action  in  N.  Y.  city 

court .::    616 

Dower, 

for  withholding,  in»y  |>j  Tf^91^Vfi  '"  wtfftJJ  frf  ^owttijv  ^5?* 
measure i»K^  ^^^ 

recoverable  agains;  gn»l}t«c  9^  W\im4 }52i 

when  property  claiined  in  fcverufy 16QS 

against  heir  who  has  aliened  land. .  • 1606 

Bifctntent, 

w)iat  recoverable ......•,.• JSSl 

rents  and  profits  part  of 1497 

•atisfaction  of   damage?    for  cppj-pjiflilpg   |^|{I    (r|ijj*fert 
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Damases  —  Contlnved* 

III.  R^COVrFY   IN  AQTIpNS  A2fP  SPBCUL  FlkOCyXO^fft -«- C6otlll1l«L 
Replevin, 

ascertaining  on  default • « 

verdict,  etc.,  to  state • • 

for  depraciation  of  chattel  by  defendant 1722 

trustees  holding  over  without  consf nt 1664 

^uisanff ^ 1662 

Trustees  holding  over  without  consent •• • ^»  1664 

» 

Action  to  determine  claim  to  rfol  prof  spy* 

for  withholding  possession  •••••••••• • 1644 

liasidamus. 

to  relator. 2088 

on  iJtemative  mandamvs •••••••••»••••••  2088 

Against  usurper  of  p^p#« 

action  for. •••••  1963 

Action  by  state  for  public  funds, 

for  misapproprlatittc  public  monejrt  ml  in  people.  ••••••  1172 

By  stray€. 

for  treapaases  by  straying  animals 8086 

for  malicious  seizure  of  illeged  strays 8006 

for  willfully  setting  animal  ftt  large 3090 

entire  when  screraf  animals  trespaas 8109 

tn  justice's  court, 

inrlfdictfon  ov^  actipns  for. ••• ••••.. 2862 

in  rMeviin. .". . .  ^ .' 2981 

must  be  fixed  by  verdict 2931 

liability  of  ddinquent  wiciiess 2979 

|V.  FoK  orriciAL  om  QUASi-opriciAL  act^. 

for  irregularity  in  sale  of  realty  on  execution 1436 

for  taking  exempt  property,  are  exempt  from  execution.......  1394 

for  of ibing  or  making  gift  to  juror 1 1194 

against  juror  for  taking  sift  or  bribe 1193 

measure  of,  for  escape  of  prisoner  committed  for  contempt...  157 

for  escape  of  civil  prisoner '. 168 

V«  DqPBI.E;    TItULS   AND   ZNCftBASID. 

Jnnr  to  find  single,  and  court  to  increase 1184 

dedsion  or  report  to  specify  single,  and  direct  judgment  for 

increased. 1020 

increased  damages  not  to  carry  increased  costs 32.57 

double,  for  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoner^ 12.5 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste 1655 

for  waste  in  action  against  co-tenant 1655,  1658 

or  single  for  cutting  trees,  etc 1668 

for  forcible  entry  or  detainer 1rt«? 

and  increased  damages  for  vexatious  litigation 1901 

lor  taking  illegal  fees 3283 

121» 


INDEX. 

Dates* 

mistakes  in,  cured  by  verdict,  etc.,  and  judgment •     T21 

Detitk. 

proceedings   to   discover    death   of  tenant   for  life,   see  "Life 
Tenant/' 

presumption  of,  from  absence  for  seven  years S41 

disposition  of  lunatic's  property  on  death 5^44 

survivini;    executor    may    act 2ij<g 

successor    appointed   on    death    of    sole   executor 2i>t>Ji 

death  of  witness  to  will  to  be  shown  on  probate 2612 

proof  of   handwriting  of  deceased  witness,  to  will 2G12 

I.  Action  for  damages  for  causing. 

contributory   negligence,    pleading,    burden    of   proof 841b 

right    of    action    conferred 1902 

who    may    maintain 10(12 

limited  to  two  years 1903 

for  whose  benefit 1903 

'•  next  of  kin  "  defined 1370.  1905 

measure  of  recovery   1904 

interest  to  be  added  from  date  of  death 19^4 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

ZI.  Effect  on  pending  actions  and  proceedings. 

1.  Of  judge, 

continuance  of  special  proceeding  before  succetaor. . .  52,      68 

filing  undertaking  on  death  of  justice 9062 

hearing  appeal  without  return  on  death  of  justice S066 

proof  of  proceedings  before  deceased  justice  of  peace....     940 
proof  of  judgment  after  death  of  justice S168 

2.  Of  attorneys. 

proceedings  on 68 

service  of  notice  of  appeal,  when  attorney  dead 1302 

8.  Of  parties.    See,  also,  "  Abatement  and  Revival." 

general  provisions  not  to  affect  special  provisions 702 

testimony  of  deceased  person  at  former  trial 880 

estate  of  party  jointly  liable  not  discharged 758 

exoneration  of  bail  by  death  of  defendant 001 

of  member  not  to  affect  action  against  unincorporated  ao< 

cicty 1920 

cause  of  action  in  replevin  survives 1736 

action  for  wrong  not  abated  by  death  after  verdict,  efs. .  764 

court  may  order  action  abated 7H1 

no  extension  of  time  within  which  action  is  to  abate 784 

extension  of  time  to  continue  action  prohibited 781 

continuance  by  or  against  survivors 758 

on  death  of  sole  party 767 

successor  of   public   officer,    receiver  or  trustee  may  con- 
tinue   766 

substitution  of  successor 766 

proceedings  to  bring  in  party 760 

substitution  on  death  of  party  to  partition. 12(88 

•everance    of   action   on    death   of  defendant   jointly  and 

severally  liable. 768 

of  ejectment  on  death  of  plaintiff  or  4efeadaat. . . .  1522 

1220 


INDEX. 
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D«ath  —  Contlniied. 

II.  Effect  on  fending  actions  and  proceedings. —  Continued. 

3.  Of  parties  —  Continued. 

verdict,    etc.,    after    death   void 766 

judgment  by  confession  not  to  be  entered  after  defend- 
ant's death   1275 

judgment  to  be  entered  on  death  after  verdict,  etc 7ltt 

entry  of  judgment  after    1210 

effect   of  entry   of   judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment       'i85 

motion    to   set   aside   judgment   after 12H4 

extension  of  time   of  heir,   etc.,   to  appeal 785 

appeal   after  death   of  adverse   party 12})/ 

failure  to  substitute  on   death  of  party  pending  appeal..   121)8 

order  of  substitution 1299 

appeal   from  surrogate's  court  after. 2<«i8 

proceedings  in  surrogate's  court  on  death  pending  anneal.  'jno6 
revocation   of   submission   to  arbitration   by  death   before 

award 23g2 

proceedings  in  arbitration  on  death  after  award 2382 

4.  As  affecting  executions. 

new  execution  on  death  of  debtor  after  arrest 1403 

homestead  exemption  continues  after  death  of  owner...   1400 

.1403 

issuance   after  death  of  judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor. .   1379-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1376 

enforcing    execution    on    death    of    sheriff l.'iSS 

conveyance  on  death  of  sheriff  after  sale  on  execution..   14 < 5 
on  death  of  coroner,  etc.,  after  sale  on  execution.   1478 

D«bt«. 

of  deceased  person,  see   "  Decedents*  Estates.'* 

term  defined  in   surrogate's  practice 2768 

Deeedeiits'  Batatea. 

See,  also,  "  Surrogate's  Court.*' 

jurisdiction    of    surrogate    over 2510 

"  person     interested  "     defined 2768 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 
pointed   2.'{44 

appointment   of   receiver  pending  action    for   partition,   distribu* 

tion   or    to    construe   or   establish    will 18()d 

action   for  share   of   witness   to  will   excepted   from  jurisdiction 

from   justice's    court 2>Gi{ 

action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion   of    justice's    court 28(!3 

• 
I.  Property  and  assets. 

1.  Inventory  and  appraisal. 

liability  of  executor,  etc.,  for  uncollected  demands  in- 
cluded   in    inventory 1833,  1834 

when  inventory  may  be  contradicted  in  action  by  or 
against    executor,    etc 1832,  1834 

xasoL 
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Dcecdents'  EatateM  —  Contlniied. 

L  PROPEfcTY  AND  ASSETS  —  Continued. 

2.  Partition. 

when  executors  or  adminiBtrators  necessary  parties 1538 

direction  for  sale  free  from^  lien  o£ ,  debts 15;^ 

payment  into  court  on  sale  in  partition  free  from  debts.  1538 

withdrawal  of  shares  of  proceeds 1538 

II.  Claims  and  debts  against. 

judgment  entered  after  death  of  party  establishes  debt......  1210 

decedent's   realty  not  bound   by   judgment   agaihsi  executor, 

unless,    etc 181S3 

judgment  against  heir  or  devisee  bars  action  against  executor.  1K21 

no   execution   against   decedent,   except,   etc 1379 

issuance  of  execution  by  leave  against  decedent's  property. . . .  1380 

III.  Payment  of  legacies ;  distribution. 

"next    of    Ifin"    defined....... „ 1870 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share     of    property ^ 1868 

judgment  of  divorce  destroys  iright  to  distributive  share.  1750,  1760 

IV.  Creditor's  action  against  next  op  kin,  legatees,  heirs  and 

devisees. 

when    action    lies 1837 

excepted  from  jurisdiction  of  Justice's  court. 2863 

neglect  to  present  claim  does  not  impair  right  of  action. . . .  1837 
Against  legatees  and  next  of  kin. 

••next    of    kin"    defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defenoanta 1839 

apportionment   of  costs  among   defendants 1839 

sheriff's    fee    on    execution    may    be    taxed    against    each 

defendant ^. . . .  1839 

recovery  against  one  only  limited  to  proportionate  snare.  1840 

requisites    to    recovery   against    legatee 1841 

action   against   preferred    or   deferred  legatees*. ..  ..#...  1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against   heirs  and  devisees, 

Uability 1848 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to  prosecute  notwithstanding  decree  for  sale  of 

realty  .   .  ., 1845 

must    be    joint 1846 

recovery    to    be    apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account   of   executor,    etc.;    evidence   of  insufficieilcy  of 

assets 1848 

requisiten  tn   recovery  against  devisees 1849 

recoveries  from  |>ersonalty  to  be  deducted. ••>...  1890 

recoveries    from    heirs    to    be    deducted    from    recovery 

against   devisees ,.., .•.••*..  1850 

complaint  to  describe  lands  with  common  certainly 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1853 

preference  of  lien  of  judgment  over  individual  debt  of 

,   defendant ;••••: ?  •/■ 1852 

judgment  not  lien  on  reality  aliened  before  notice  of  iis 

pendens  or  entry  of  judgment..... .•••••••  X853 


OecedentM*  ESatatea  -—  Contlniied* 

VI.  Cbeoitor's  ACTibit  AdAii^si  v%±r  or  kiK,  ^^ — CbHHfitfisfi; 

AfOiHst  htirs  and  rfrtrCierf  •— ContidUcd. 

y^fsqnai  Jiidginetit  ^tHen  |aii^^  ^Henca. ••  .....^ •••.•• ...  1864 

action  not  suspeiiaed  by  intsiricy •  • .  18S8 

execution  against  infant  suspended  for  one  yeyyra  •••••••  •  i^f 

liability  for  debts  charged  on  realty  not  ail^cted.. ••....  i860 

preference  among  debts  of  decedent 1881 

unpaid  prior  claims  exceeding  v^Iye  pf.w^perty  a  defence.  1866 
recovery    proportionate    only,    wneti    other    equal    claims 

exist ;;  1859 

credit  for  prior  or  equal  cj^iips^paid  .by  defendant* 1867 

relief  whelt  dcfendatlt  takes  or  inherits  in  more  than  one 

capacity , I860 

DCeelt. 

as  JWltHi}  for  aHachfflctt* , *»,     637 

b  irBMiid  for  aWfcf  6f  ii-i-ejil \ ; 649 

in  justice's  codft   i 2896 

^^firied ♦.•;.•...  S848 

I.  Form  and  contents. 

on  refcrerif p  of  whole  issu^,  ri^ort  of  referee  stands  A% 1228 

\v.hat  tp.  coniain  pa  trial  .of,  whole  issues < ...a ^022 

must  state  facts  and  conclusions  and  direct  judgment }2a2 

to  award  costs iQitt 

requests  for  rulings, of  court,  . .  «f.. .  t  •  •,•  \r  *.•  •  •>•  •  -.i*  m*  • '  •  a'  r  •  1023 
id, specify  single  damages  aiid  direct  Juagmeht  for  double  or 

.ircble,    «tL,.,, 1020 

eh  trial  of  demurrer,  n^jetl  n.ot  find  facets. .  ^^ ......... , 1021 

to  4ir«?Ct  ^nal  or,  mtcrlocjitory,, judgment  tp.be  enjt^ed.  1021 

.  I    t"f y..d»''«ct.  final ,  j\idg^ent  on  (^qre,  tp  mead  or  amend .  1021 

In  ejectmept.to  state  pHture  oiP  plaintin'a  estate..... *.  1519 

in  p^oceq^i^  for  voluntary  dissolution  of  cotporation 2426 

on  trial  ot  issues  in  condemnation  proceedings. 3367 

J.      ,  ^  • 

In  city  court  of  AVw  York. 

fum  of , 1 . . ; 8173 

deniSfla  for  si^fccidl  decl^ioH  st^itlnt  f:HdiH^s  bf  fict  ftiii 
law • ; 8173 

!i.    ftENDnjoN;    FlLiNC;   ENTRY  OF   jun^ii^NT,        ^        .       ^ 

tiipe    iinjiiq4.  A.H'^    decision   of    motion    for   or   to   vacate   pro- 
visional   reinefly 719 

when  to  be  rendered  or  Kled ♦ 1010 

ih  actibh  for  divpfce,  etc,  .....«•....,.  .^ 1774 

iiew  trial  for  faliul-e  to  file  VitHJn  time  lihiited 1010 

costs  upon  new  trial  for  failure  to  file 1010 

rendition  .of.,  on  alternative  man4amu5 2083 

tirtife  fbf  nlHf  iH  rity  fcdilH  6\  Nei^  t8i-k. 3173 

SbtioH  fdr  wi-bHg  (iocs  tibt  Sbatc  by  fle^th  kftfcr  Hfeclllon  made.  764 

Wttf-^  af  Jildftttieht  oh  dcdth .  of  tiarty  kttct  deblsibfi 763 

void,  if   rendered    after  nift^'J   death 765 

entry  of  judgment  on.  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  In  judgment 123R 

Id  be  inserted  in  judgment  roll 1022.  1237 
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INDEX. 

Decision  —  Continued. 

Til.  ExcsPTXONs;  appkal.     See.  also,  "  Exceptions.** 

notice  of  exception  to • ,•• ••     094 

case  not  re<^uired  on  appeal  on  exceptions  to  decision 908 

to  finding  ot  fact  not  supported  by  evidence 003 

Ileolaratlona. 

Sec,  also,  **  Admissions.** 
of  party  not  sufficient  ground  for  annulling  nMtrriage., 1753 

Decree. 

See  "  Surrogate's  Court." 

Deed«. 

See,  also,  "  Conveyancbs." 
appointment  of  guardian  by,  see  "  Guardian.*' 

appointing  guardian   to  be  recorded 2637 

conveyances  acknowledged  or  proved  admissible  in  evidence. . . .     OSS 

record,  or  certified  copy,  admissible  in  evidence 085 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive . .     936 
proof  on  oath  of  interested  or  incompetent  witness  not  sufficient.     086 

demand   for   admission   of  genuineness   of 7S5 

costs  of  proving  after  demand  for  admission  of  genuineness 7S5 

of  land  without  the  state  admissible  in  evidence,  when,  etc....     946 
exemplification  of  record   of  conveyances  without  the  state  ad- 
missible  in   evidence 047 

recitals    in  ,as    to    heirship 841b 

effect  of  conveyance  of  property  of  infant  or  incompetent.  . . .   SSTiS 

sherifTs  deed  on  sale  of  realty  on  execution 1471-14TH 

relates  back  to  time  of  sale  on  execution 1440 

Defnnlt. 

when  clerk  may  enter  judgment  by *. 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.   1207 
entry  of  judgment  by  clerk  on   verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgn^ient  on,  in  N.  Y.  city  court 3161 

no  appeal   from  judgment  or  order  by 1294 

judgment  by  default  in  ejectment  conclusive  after  three  years. ..  1526 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.   154S 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  b^  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property. . . .   1^5 

recovery  of  dower  by  default  of  ^ardian  of  infant 1O05 

ascertaining  damages  on,  in   replevin 1729 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage. 1753 

in  action  for  divorce 17557 

motion  for  new  hearing  on   interlocutory  reference  or  inquisi- 
tion     123S 

relief   from 783 

relief  within  one  year  against  judgments,  orders,  etc 724 

In  justice's  court. 

new  trial  on  appeal  from  judgment  by  defanlt ^^§f 

plaintiff  to  prove  case  on  defendant's  default 

proof  on,   after   order  of  arrest 

1224 


INDSX. 

See,  also,  "  Amendmsnt;  **  '*  Mistake.'* 

when  cured  by  verdict,  etc.,  and  judgment. ,• 721 

supplying  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 723 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 723 

in   surrogate's    court ,: 2538 

Defendants. 

may  be  designated  by  fictitious  name 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 

person 1817 

I.  Appearancb  by.     See  **  Apfsaxancb.'* 
II.  Nbcessasy  and  pbopbk  parties.     See  "  Parties. •* 

III.  Defences  and  pi,eadxngs.    See  "  Answer;  "  "  CovirnnLCLAXic;  ** 
"  Demurrer;  "  "  Pleai>ino." 

Definitions. 

action  3888.  334.3 

action  of  ejectment 3343 

affidavit   3343 

"annulled"  as  applied  to  warrant  of  attachment 3343 

assets 2514 

body   or    officer 214G 

clerk 3343 

contractor 3398 

counterclaim 501 

creditor  2768 

criminal   contempt   8 

debts 2768 

decision   3348 

decree    2548 

determination    2146 

distinct   parcel   on   real   property 3343 

domestic    corporation    i .  3343 

entry    o£    judgment 1236 

failure    of    proof o41 

final   order   2548 

foreign   corporation   8343 

p;eneral  ana  special  verdict 1186 

improvement 3398 

incompetent  persons 2320 

inheritance    2768 

injury    to    property 3343 

intermediate    account    • 2768 

intestate    2768 

issues    .    .    . 963 

iudge    3343 

judgment 1200,  3343 

judgment  creditor 3343 

judgment    creditor's    action «. « 3343 

judicial  settlement , 2768 

letters  of  administration 2768 


Deflnltloms  —  Cotttitt«*d* 

lienor ,:.,:::.: ;;..:::.;....;...:.; 

ikbotbt :...::: : . . : ; : 

tfiiihdate  ;..:...:..... :::.:;::...:.:.::..:.: 8343 

xhaterikiihftU. . ;  .;:..:..:.:.:.:;.;: :..:.:...!: ssoe 

ihbtidri :::.:..;.:.:.-. 7e« 

next   bf    kin :: : :..  1870,1005,2768 

notify,  as  Ufied  «lth  respect  ttf  jtxrors : . : . ; : ; 3343 

order    ttt7.  3343 

owner    : . .  8S»8;  999S 

person   .   • • :....; 33^ 

person    interested ;... 2768 

personal    inj  ury • .  • . .  3343 

pcrsoiud    property    , SttSS 

propjcrty.  , ..  ,  . , , , , : 713 

public   unproyemcnt c.:fl»«  *c  •  •  3398 

real    property   .'.'..  2768;  3S58,  3388 

report  •   .   .   .•••.....■••.•^. . «. .  ^ . «,.  .<. .  ^*  •  •  ^*  *a  *  f  \nht^  •  •  • »  oo4o 

resident,  for  purpose  of  jury  service  in  Nisw  Tor£  county 1080 

special   proceeding i 3334,  3343 

sub-contractor 1 1 ...  1 : .  I . .  I .' 3308 

purrogate   .   .    .,..,.. 27* 

tesititneHtSt^   trtistee : : ; : . .  SftSS 

trial   juror   ,,^ 3^43 

trial  jury 8343 


trustee  of  express  trust iA^ 

unpn  the  return  of  a  citation :.!....':  iV^ 

#ill 2768 


Deftiand. 

for  relief,  see  "  AmswH;  ••  "  CdMfLAtkr:  »•  "  CotJittttcUlia.'' 
hoUce  of  appearance  and,  3W  "  AppfeXftAfrbk." 

limiiaiioh   of  actions  when   d^hiarid   ^il^ritlkl.i ; 410 

for  admisstbh  of  geninhehess  of  docuriieht. .'....'.,  •.«x{jj  i^  •  k^.     TS5 
costs,  of   proving   gcnhinefiess   bf   dbblimeiit   kfftftr  aemina   i5r 

acimissiop    th<;reof. i. ',,,,,*..'.,.., I... ,     7S5 

before  action  on  official  tiona • ....•••......  1801 

belli  tirr^r. 

See,  also,  "  Plbadino." 

need  not  be  verified ••••••* ..•..«.•.  923 

to  be  subscribed  by  attorney • ; 56,  421 

appearance  of  defendant  by .**•**...... 421 

pleadin^r  of  defendant : ...^ 487 

service  of,  before  expiffttion  of  time  to  ap|}6A(' 422 

extension   of  tihie  tO  dfeMdr  In  Action  slgd^Hdt  fcort>dritfttH   Sn 

bill  or  note I.;.;;,.;.: : 177R 

to  amended  pleading. ..:...;.::;:.;;;..; 1 ..;:....  543 

I.   To   COMPLAINT. 

grounds  of •«».>f«*..««t. •#•••• • 488 

must  specify  grounds  of  objection ••....  400^ 

defendant  may  demur  to  all  or  to  part. » •.•....  402 

waiver  of  objection  by  failure  to  demur 400 

answer  to  causes  not  demurred  to. •*^«><k  •  402 

iTOtittds  of  objection  not  appearing  on  face  to  b6  pItiStB  Sy 

inswer ;;.';;;;;w;...;.:;2;;i, 

i22^ 
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IltDfcJL 

Demurrer  —  Oomttmned* 

II.   "fo  ANSWER. 

when  plaintiff  may  demur •  •  * 4M 

to  partial   defence   in OOB 

to  counterclaim,  n-oUnds  of 4QR 

must  specify  grounds  ....  ,,^^ ^  .•••«.  .^ .  .^  •••  •  !••  •  •  •  •  •  486 

for  lack  of  capacity  of  defendant  to  irecbver 496 

til.    To  KEPLY. 

when  defendant  may  demur 496 

I  . 

IV.  In  mandamus. 

to  alternative  writ 2078 

grounds  of 2076 

to  return  to  alternative  writ SK)78 

service • 2081 

V.  Tkxal;  judgment,  etc. 

judghierit  oh  fHvolotis  demurrer. .....•.*..*.  ^.  • 587 

Torms  issue  of  law 4 ...... .^ . .     964 

wKere  triable ••V'"'. ^^'     ^^ 

order  for  trial  f 6  be  served  with,  in  action  agaitist.  corpora* 

tiori  01^  bill  ^r  .note. 1778 

decision  need  riot  fina  facts. ....... .,|. .......... , 1021 

tp  direct  final,  or  interlocutory  judgment. .  ^^ 1021 

may    direct    final   judgment,    on    failure    to    plead    or 

fmehd   . j  *  j  •  •  *-*jl '  •  ^^^ 
costs  oh  judgment  on 8232,  Sz33,  8239 

amount  of  costs 8251 

in  justice's   court. , 2985 

costs  on  demurrer  iri  justice's  court • 8077 

VI.  Pleading  over;  amendment. 

leave  to  plead  or  amend  after  decision.  ......................     497 

severance  of  cauflea  of,  action  imt>roperly  united 497 

amendment  on  decision  in  justice's  court .  * • 2989 

DeniAls. 

See  "  Answkr;"  "  Reply." 
in  answer  in  justice's  court •••••• 


DetiosU. 


tt 


.3<e»  also,."  Payment  into  Court.' 

«0>ir.t  may  or4er 717 

^IsopeQierice.  to  .order .••••. • • « 718 

in   lieu  of  undertaking  on  appeal 130G 

DepoHitlonN. 

justices  of  city  court  of  New  York  may  take 326 

issuing   cummission    from    city    court    of    New    York 3172 

exi^en.se  of   procuring  testimony  on  coiiiniission    for  use   before 

court    of    claims. 272 

surrogate  may.  take  testimony  of  infirm  witness  out  of  court...  2.~>4'{ 
may.or4<;r  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate o/   another   countjf 2.'>44 

costs    for  , talcing    de]H»s^ition .  ■  •, 82;>1 

costs    for   drawing    interrogatories. . . , 32.^)1 

fees  of  witiiesscs  on.  deposition  for   use  .in  another,  state SiM9 

fees  upon  comiriission  from  justice's  couft  deposition. ....... .  3325 
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INDEX. 

Depositions  .--  Contlniied. 

to  take  testimony  of  hospital  physicians  In  actions  for  persoml 

injuries 

reference. • ••••••••■•••• 

*.   Taken  and  to  be  used  within  the  state. 

applies  to  surrofrate*s  court 2770 

whose  depositions  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party CTl 

application 872 

contents  of  affidavit • 872 

to  whom  application  made 872 

to  examine  officers  or  directors  of  corporation 872 

production   of  books   and    papers   of   corporation. 872 

order  for  examination 87S 

order  may  limit  examination 87S 

order  may  require  physical  examination  in  action  for  personal     

injuries 87A 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 875 

examination  of  witness 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

production  of  prisoner  under  sentence  for  felony 877 

habeas  corpus  to   bring  up  prisoner  to  testify,   see  "  Habeas 

Corpus." 

stipulation   for  'deposition  by  consent 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony % 88«t 

objections  maj'  be  made  at  trial 883 

original    affidavits    presumptive    evidence   of   compliance    with 

statute   884 

for  use  on   motion  .^ 885 

affidavit  for  deposition  to  he  used  on  motion fSS 

subpcrna  to  witness  on  order   for  deposition  on  motion 886 

appointment  of  referee  to  take  deposition  on  motion 885 

resident  witnesses  to  be  examined  within  county  of  residence.  888 
non-resident    witnesses    to    be    examined    in    county    wherein 

served 


IT.  Taken  withoi-t  for  use  within  state. 

applies   to    surrogate's   court ....• 2770 

when   commission    to   issue ,.  887.     888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial. 

to    whom   application   made 

to  be  made  on   notice 

order   may   imoose   terms 

order  by  judge  out  of  court  to  be  entered  with  clerk 8ft0 

settlement  of  interrogato)-ies 991 

governed  by  general  rules  of  practice.  .* 891 

interrogatories  to  be  nnncxod  to  commission 

directions  for  return  of  commiseion  to  be  indorsed  by  judge. 
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INDEX. 

Depoaltionii  —  Con  tinned. 

I  J.  Taken  without  fok  use  within  stats  —  Continued. 

to  be  returned  through  post-office  unless  otherwise  directed..  882 

commission   to   examine  orally 893 

when  open  commission  may  issue SMt 

oral    examination    prohibited    when    adverse    party   infant    or 

committee  895 

open    commission    prohibited    when    adverse   party    Infant   or 

committee  . 895 

notice  of  examination  upon  oral  questions 896 

upon  open  commission 896 

to  whom  open  commission  directed 897 

who  may  be  examined  on  open  commission 897 

return  of  open  commission 897 

order  directing  deposition  to  be  taken 898 

before  whom  depositions  may  be  taken  under  order 899 

notice  of  taking  depositions  on  order. 899 

how  deposition  taken  without  interrogatories... 900 

right  of  party  to  examine  when  taken  without  interrogatories.  900 

copy  of  statute  to  be  annexed  to  commission  or  order . . .  900,  901 

oath  to  be  administered  to  witness 901 

examination  to  be  reduced  to  writing  and  subscribed ........  901 

exhibition  or  copy  to  be  annexed  to  deposition 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order....  901 

to  be  inclosed,  sealed  and  returned 901 

may  be  executed  by  one  of  two  or  more  commissioners,  etc. .  901 

certificate  of  execution  to  be  subscribed  and  annexed 902 

form  of  certificate  of  execution 902 

certificate  of  execution  is  sufficient  return 903 

return  of  commission  by  agent 004 

when  agent  sick '  or  dead 905 

commission  with  depositions  and  return  to  be  filed. 906 

transmission  by  mail 907 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent 908 

to  be  retained  in  office  of  clerk 900 

parties  may  inspect  returned  commission,  etc 909 

order  for  suppression 910 

may  be   read    in   evidence 911 

equivalent  of  oral  testimony 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  in   foreign  language 912 

interpretation  of  deposition  in  foreign  language 912 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  913 

III.  Taken  within  for  use  without  state. 

wfien  deposition  may  be  taken 914 

subpcena  to  witness 915 

*   punishment  of  recalcitrant  witness 91.'» 

taking  and  return  of  deposition 919 

TV.  To  perpetuate  evidence  as  to  ti^le  to  realty. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected 168Sb 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial I6880 

who  may  apply  for  taking  of  deposition IO^H'I 

contents  of  petition 1688^ 

notice  of  application • 1688! 
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TNPEX. 
Depositions  —  Continved. 

IV.    To    PERPETUATE   EVIDENCE  AS  TO   TITLE  TO   REALTY  •— Cofltinued. 

appoirf^men(    of    referee 168Sf 

i)otice    of    hearing    before    referee It&Sf 

proof    of   notice    of    heafipg.  .".■..' ^^^^ 

atyo^rnmehts    of    liearine ItSSSf 

suDpcehas   to    witnesses 168% 

compelling    attendance    of    witnesses ItiMsg 

niodie   of  exStmihation. .!...'...!'.../ 16881] 

refusal    of   witness   to   answer 1688fa 

autiientication    of    depo'sition '. ICSBSh 

deposition   to  be   filed   and   recorded IGSKh 

against  whom  deposition  niay  be  used  a's  evidence. IG&si 

V.  In  justices'  courts. 

comnlission    to   examine    on    interrogatories 29N) 

orally :'.'..; .•......;  .f. ! ..*: 2981 

when  and   how  commjssioi   granted 29$^ 

adjournment    of   trial  "j)ending   return 29S3 

execution    and  '  retiirn    of    commission 2S9U 

receipt  of  commission  and   return   by  justice 21i6^ 

certificate    of    execi&tion 2^% 

admissibility   and   effect   of   deposition 29MB 

po weri  of  commissioners 2987 

Pescfiit  C*P*. 

right  of  possession  not  affected  by 374 

pefainer.        ^ 


Sec  "  Forcible  Entry  and  Detainer." 
p«termfPQt|oii  ftf  Cifiim  to  ||en.|  Property. 

See   "  Real   P?o?erty/'   JI- 

fl^vlsees. 

See,   also.  "  Surrogate's  Court,"   "•Decedents'   Estates.** 
creditor's  actions  against,  see  "Creditors'  Actions;"  ** Decs- 
dents'    Estates." 

not   to  be  arrcstei]   when   sued   as  representative 5SS 

extension  of  time  to  api)eal   from  judgiTiei>t  agajast  (e^tatpr....      785 

to   move  to  set  aside  judgment  against  te^ta(or... 785 

levy  on  real  property  MPfler  judgment  agahis|[  testator  aftpr  ten 

years  .  .    1252 

execution   against   property  in   hapcjs  of 1371 

no   execution   against   (jecederit,  except,   etc 1379 

issuance  of  execution  by' leave   against  decedent's  property....    138(» 

may    maintain    action    for    waste 1652 

juffgmcnt  against,    bars  action   against  executor,  etc 1821 

PirectoPB. 

See,  also,  "  Corporation*;." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations    .    .    3fM 

action   against,   for  misconduct 1781 

injunction    again.st,    in    action    to    (Jissolvc    corporation 1787 

may  be   joined   as   defendants  in   action   to  j^i^splve ITftO 

separate   action    agninst,    to    enforce    liability". .....' 1791 

proceedings    .    . 1792 

liability    to   be    fixed    by    judgment 1795 

when  compelled   to  testify   in   actions   against  corporation 18C^» 

to    be    su.s|)ended    or    removed   only    in    action    by   attdrney-jfen- 

eral .'. '.   IMl.  1812 

liability   for  costs  to  jieople  In  action  against  corporation 1967 
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DlaburMenicntA. 

Sec.  also,   "  Cosja;  "  "  Fkes." 

on    appeal    from    justice's   couft • 300D 

what  allowfjd '  pj^  t(  mb^idfi. .'..'. 3251 

to  Ife  'inciuaed '  in  bill  of  costs 3256 

atfidavit  to   .'  .  .*.... ;: 3267 

Discharge. 

^rjt  of.   abolished?    pr(Jcr  sp^ufjfHN 2048 

Dlaeont  I  nuance. 

no  discontinuance  by  vacancy  or  change  in  court ^ 25 

plaintiff  cannot  submit  to  nonsuit  after 'jury  rehires...!....*.  1182 

of    action    in    aid    of    attachment ti80 

of    condemnation     proceeding 3:^74 

of    supplementary     proceedings ^H^ 

in  justice's   court   jyhcj^  Recounts   ejcppcd    |4fK). gjno 

not  permitted  m  justices  c6urt  after  cnarge  of  jury 300i 

when  neither  party  entitled  to  costs  on,  in  justice's  court 3075 

ancillary   action    for,    abolished , 

how  compelled  in  judgment  creditor's  action 

See  ^*  Creditors'  A<^ttnt»."  '    " 

action   for,   in   aid   of  attachment 655 

discovery  of  any  article  or  property '. 803 

•  •  * 

).  Of  books  and  fApE^;. 

court   of  record  may  direct 803 

applicable    to    surrogates'    courts 27'iO 

general  rules  of  practice  to  prescribe  ca^es  and  procedure,  .i  BM 

petition '. '  .* .* .  SOo 

Of drr  to  discover  or  show  cause : . . . .  805 

'«t4y   of   proceed! nffii   pendirti^. 805 

vacating  order   to   discover   or   show   cause 806 

order  on  return  of  order  to  show  cause 807 

appointment    of    referee    to    superintend '.  .i'. . .  .'.\i . . . . '.  80T 

f«ea  pf  itiipTff  .  . 807 

puni§bmpnt  fpr  djspMj^npf  of  ©r^^er  •  ^  •  •  ■  •  •, 8(g 

strjlfing  opt  pleading  tor  dlSpbeQtepce  of   prjler 808 

"          '     -'      -*     *^-      '            J?    -.-J:                      i.            J                      j^f^ 

,. N»8 

8(W 

fffcpt   of   papers,   $?ip.,  produced 809 


•  « 


striking  opt  pie^d'n^  tor  d)|pbeQtence  of   prder... 
disiDJs^l   of  CRfPPUinl   Iqr   di&pbc4ienc«  of  order- 
C^clu.^]on   frPW  evidepcp  Jor  dispnedience  \o  order, 
disobedlcppe  tp  prder  *  contemi)t 


fj.    Of    property    WITHlfJiLP    FRp|*    EXECl'TpIJS    ANp   /yPMIN ISTgATOR§. 
SfP    "  SPKUpGATfi'^    CpVUT." 

IIJ.   Of    pp^TH    pr  JElil^NI    fOJl   LTFp.       Spp    "t|F|    TuffANf" 

Dlamlaiial, 

See,  also,  "Complaint,**  V.^ 

for  failure  to  serve  copy  of  complaint • «  480 

of  complaint  for  disobeying  prdef  for  (jispoyrry  pf  bopk^,  etc...  808 

for  neglect  to  serve  some '  of  defendants. . . . '. 821 

for   neglect  to  proceed 822 
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UtsmlsAal  *  Continued. 


plaintiff  cannot   submit  to  nonsuit  after  jury  retires 1182 

judgment  not  a  bar  unless  on  merits 1209 

of   submitted  controversy  for  insufficiency  of  statement 1281 

of     supplementary    proceedings 2454 

judgment    of    nonsuit    in    justice's    court ^13 

Disorderly-  Conduct. 

in  presence  of  court,   a  contempt 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

IMaorderly  Houaea. 

See  **  Bawdy  Houses.'* 

Dlapoaneaa  Proeeedlnsra. 

See  '*  SuMMAKY   PaocEEOiNGs  TO   Dispossess. " 

Dlaquallllcatlon. 

Sec  "  CouKTs;  "  *'  Judge;  "  "Jury  and  Jusoas;  "  '*  Witnimbs." 

Dlaaolutlon. 

of  corporations.     See  "  Corporatiovs." 

Dlntreaa. 

action  to  recover  chattel  distrained  triable  where  cause  arose..     983 

ejectment  for  lack  of  goods  to  distrain  for  rent 15416 

exemption  of  exhibits  at   exhibitions IMHa, 

m 

Dlatrlbntlon. 

See,  also,  *'  Decedents'  Estates;  "  **  Surrogate's  Court." 
judgment  of   divorce  destroys  right  to  distributive  share.  1759,  1760 

Dlatrlct  Attorney. 

I                                  to  prosecute  removal,   etc..  of  attorneys 68 

I                                  partner   of,   not  to   defend   prosecutions 78 

'                                   not   to   defend   after  he   leaves  office 79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

I                                   when  to  act  as  surrogate  during  vaca^^cy   or  disability 2484 

I                                   limitation  of  action  for  penalty  or   forfeiture 387 

action   by,   to   recover   penalty  or   forfeiture 1962-1964 

on    forfeited    recognizance 1966-1968 

to  make  application  for  writ  of  assessment  for  damages 'lliiCt 

may  ai)ply  tor  state  writ  in  action  by  people 1993 

application  by.  for  habeas  corpus  to  testify 2012 

notice  to,  of  application  to  remit  fine,  etc 3r»2 

applicati(^n  for  habeas  corpus  to  testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. .  2038 

need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus..  2002 

account  of  forfeited  recognizances,   etc 1968 

Dlatrlct    Courta  of  New   Yorlc. 

Sec  "  New  York  Municipal  Courts." 

Dlvldendn. 

apportionment  of,  on  death  of  person  interested 2674 
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D1topo«.  -  ■• 

action   for  separation,  see  "  SEPAiATIOIf. 

to  annul  marriage,  sec  "  Makriagb." 

I.  JuRiSDicTtoN;   evidence;   procedure. 

what  residence,  etc.,  gives  jurisdiction .' 1756 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 43S>  430 

proof  of  service  of  summons 1774 

answer  when  need  not  be  verified 1757 

counterclaim ^^"^Q 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar 791 

when  reference  to  be  ordered 1012 

referee  to  be  appointed  by  court ^ 1012 

when  sittings  ^  may  be  private 5 

jury  trial  of  issue  of  adultery   1757 

competency  of  husband  or  wife  to  testify 831 

legfitimacy  of  issue  after  offense  triable  in  action  against  wife.  176(1 

legitimacy  of  issue  presumed  in  action  against  wife 1700 

denial  of,  for  plaintiff's  adultery ; 175S 

for  connivance  or  condonation 1758 

fl.  Entry  and  effect  of  judgment. 

on  reference  of  issues^  judgment  to  he  rendered  by  court...  1220 

testimony,  etc.,  to  be  certified  to  court 1220 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs   1774 

execution  not  to  issue  for  costs  until  final  judgment..  1774 

final,  not  to  be  entered  for  three  months^  etc 1774 

proof  of  allegations  on  default 1757 

inchoate    ngot    of   dower    not  -affected    by   judgment    against 

husband .-  -•  * ; "ll'i^ 

interest  of  husband  in  wife's  propertv  ceases  after  judgment.  1759 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property 1760 

terminates   right   of   dower    1760 

destroys  right  to  distributive  sliare  of  husband's  prop- 
erty       1760 

Insurance   policy,  interest  of  guilty^  party   in 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  1759 
of  child   born  before   offence   charged    not   afTectcd   by 

judgment  against   wife 1700 

award    of    costs 1769 

to    co-respondent iTui 

IL  Alimony  and  support. 

allowance  of  temporary  alimony 17«U) 

temporary    allowance    for    support    of   children 1769 

allowance    for   costs   and   expenses 1761) 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment 1774 

judgment    for    alimony 1750 

education   and    maintenance   of   children 1750 

support  of  wife  when   she  is  plaintiff 1771 

court  to   regulate   custody   and   maintenance   of   children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc...    1759,  1771 

modification   of  decree  on   re-marriage   of  wife../ 1771 

enforcement   of  alimony   awarded   by   foreign    decree 1772 

security   for  support  of  wife   and  children 1772 

sequestration  of  husband's  property 1772 

enforcing   support    by    proceedings    for    contempt 1773 

imprisonment    for    non-payment    limited Ill 

Doeket. 

of    judgment;;,    etc.,    see    "County    Clerk;"    "Judgments;" 

"  SuRROCATK'.S     Coi'KT."  _,  ^ 

of  justice,   sec   "  JrsTiCF   of   tiik    Pkacr." 


INDBX. 

DoomnentB. 

Sec,  also,  "  Evidbncb."  

demand  for  admittioit  M  r^tttiin^iiesf .  i  .•;;.«:  i  n ;.;;.( U :.. .     7S5 
costs  of  proving  after  d^Msihd  for  HdtfiittiMi: ; .  L  • ;  • ;  U .  U  U . .  •     TB6 

ticicniili^iitarT  ES'Tfdemeei 

See  "  Evidence.** 

boili^btlfe  ChriiJbrdUblii; 

See  "  Coa^oiATXdNS." 

in  realty  sold  dti  execution  iHd  cbhy^d  to  ci^€c1i(ofi  He.;  of 

purchaser  ; ; . : 147S 

judgment  of  divorce  aeainst  wife  f^rjniUkt^k  t^gn^-i< 1700 

not  affected  by  judfeiii^dt  d!  divbrc*:  tohtt  hdfibina. : :  i : . .. . .  175» 

aditiedstii-cnieHt  niay  be  ^UQjcct  bf  drBuHtiBH: ::;.;:;...  2365 

action  for  U^'aste  db^Hst  m^ihi  lH  dd^Hf. :.;:.:...:;:... ;...  1661 

I.  AcTioi*   fbk. 

1.  Jurisdiction;  parties;  pleitdlhjt,  ipfc. 

cjectnicnt  cannot   be   maiptaitiea   for..... 1499 

jurisdiction   pi    county   cdurt,  ,..,.......,>«}.....' 340 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  Teiirs.  ...,.>....  4.....  ^ 1596 

disabilities  excepted  from  period  oi  Ufauiation  .*.;...;...  1596 

interruption  of  limitatipn  oy  .acknowledgment 1596 

dccbpant  n^essary  d^f^ndant.  ■>....•. **a 1S97 

iiecessary.  dcfeilaants  wb^n  lands  not  occupied 1597 

persons  claiming  interest  prt>S^r  defendants.,. ...;., 1596 

|>o4sessint   or   claiming   different    |>ortion8   In  sev- 
eralty   1599 

description  of  property  in  cdhiplalnt... . .  4 1606 

complaint  to  bet  fortu  natnfe  of  Husband 1006 

issues  of  fact  triable  by  jury 968 

triable  where  property  situated . : : 9^ 

preferetice  on  cblenddr.. ; : ; T91 

8.  Reference  6r  cdmkniiix^^   tb  atf#U?lTHJr4?. 

InterlocUtdry  jud^hicnt  fbf  ddftiMSuffcltifent  Wy  rfittHfd  or 

eommisslonfcrs •. 1607 

oath  of  commissioners  or  referee. ..:.:::... 1608 

removal  of  cottimlSBioners  or  referee. ......: 1608 

filling  vaeanfct  Iti  offlw — : IJW 

how  admeasured j1D9 

employment   of   surveyor 1600 

fees  ;   r;"T t" : .••«•« 32D9 

all  commissioners  must  iiieet  bat  majority  may  act 1610 

renort  df  ref ere<i  or  commissioners 1610 

getting  aside  report « 1611 

fees  and  expenses  of  commisaionera  tit  ref^rea. . . . ; 102 

amount   .    .......*« ;. 


8.  Datfiages  for  withhotding. 

may  be  rfccovcrfcd  iii  acMbH : ; . : .  ^^.  1600 

measure   of   dstmages   :......  IvOO,  1601 

not    to    iiiehide    use    of    lltiproVemehts    sMd^   1ii)lblfld's 

death    : . . .  1600 

against  grantee  of  hitsbdnd  :..:..:.:...  1601 

not  td  include  lise  of  ihiproV^merit&  rii^d^  Sfter  aumiti^n 


when  property   occupied  or  claimed  in  several! 


by  husband 1601 

...  Ity :..  MOl 

damages   for   withholding   to  be  awarded   by   nail  iu6g- 
iiiem 16U 


mntHL 

Oower—  Continued. 

I.  AcTidN  roK  -  -  Continued. 

8.  Dap\Qgts  for  tinthkoldiHg  —  Continued. . 

action  for,  against  heir  wno  has  alienftted  land...,    ....  1^3 

against  purchaser }§^ 

infant  may  mairttaiti  Iti  hef  b^h  Mike 1086 

4.  Judgment, 

final  judgment  .  .   1613 

execmibn  mky  Issue  on  jiidgfaient 1240 

modiflcdltion  of  jodginent  on  ehangc  of  rental  value....  1614 

liens  inferior  to  dower  right,  attach,  to  resid^ Idl.'S 

security  on  staying  proceedings  afteh  verdict 616 

damages  on  stay  after  verdict 617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 16CIS 

atay  pending  appeal  effected  only  by  order. ,..  1616 

stay  on  appeal  not  to  be  Ranted  if  plaintitt  gives  under- 

takins  tor  restitution 1616 

action   for  instalments  of  dower : 1614 

^.  Sale  for  non-payment  or  on  content, 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  ftfam  in  satisfaction 1617 

of  defendant  to  pav  gross  sum 1618 

ascertaiiting  amount  payable  in  gross 1618 

interlocutory  judgment   fdr   sole   oh  cdnsent  to  receive 

gross  sum 1610 

laying  off  separate  parcel  to  plaintiff  in  fee  on  confeWt: .  1620 

reTerehcfc  to  aScertjHfl  liens  jbribr  to  ^1^ 1621 

property  may  be  sold  ffee  ftbnl  dr  ftuHjeei  ib  liend 1622 

report   of    sale 162S 

cmttT  jnaking  sale  td  pay  ^faxes,  etc. , 1676 

judgment   to  be  entered  in   county  where  propiirty  situ- 
ated      ; . . . : 16tt 

final  judgment  dn  ^tpott  of  Mle ....;..: 1624 

provisions  for  aale  in  partition  and  distribution  of  pro* 

ceeds  applicable 1625 

II.  Action  to  dktbrmiVis  claim  for. 

action  to  detefminfe  clitim  td  f-eal  i>rop^rt^  doeft  Hbt  He 1638 

cMiJn   9f   ddwfcf....... 1647 

proceedings  when  pfalhtin  aahiits  dbfendaht's  clslim 1648 

interloeutory  jadgtnent   fof  admeasiirtmfcnt 1«48 

proceedings  to  aditieasqre , 1648 

denial  ot  d^fcHdant'd  claim  arid  dediarid  that  ^he  be  barred . .  1640 

III.    PAfcTITtON. 


persons 

divisio 

sal 


rsohs  having  jnchbate  tiiiit  necessary  (iaHle^-.. ,...  1«'>38 

rision  in  partifloii  when  Hower  exists  in  Undivicled  Shdre..  1.'>.53 

e  when   clowei"  ^jexists  in  tntire  property 1567 

sale  of  property  in  partition   free  ftdtri. r  •  •  •/ 1568 

payihcnt  iri  |h-bss  ih  satisfaction  of  <\owct  In  lihds  sdld.  13«8.  l.l^n 

mvcstment  of  proceeds  of  lands  for  bchefit  of  dowcrcsS.  l.*)68,  1560 

prbtecflon  of  Ihchoate  tiftnt  oh  sale 1570 

release  to  husband  of  ihchoate  fight  iri  lands  Sold- 1571 

pdyment  Ihto  coUH  Iri  satisfaction  oH  sale  free  ffoHf  debts 

of   deceased  owner 1538 

investment  of  moneys  paid  into  coitrt 1583 

i"^.  FoftfcCLOStJirE. 

when  bajfed  by  sile  on  foreclosure  by  adveftisemenf 2305 

notice  of  sale  under  foreclosure  by  advertisement  to  ok  sfchved 

ori  doweress 2388 
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Doiver  —  Continvefl. 

V.  Sal.e   to    fay    decedent's    debts.      Sec    "  Sukrogatb's    Coukt." 

when  dower  right  to  be  included   in  sale 2717 

VI.  Of   infants  and   incompetent   persons. 

am)lication  to  release  inchoate  right  of  incompetent  person..  2351 

effect  of  release  of  dower  of  incompetent  person 2338 

order   on  application    & .  23C1 

investment  of  proceeds  of  sale  on  application  for  release....   2361 
may   be   included   in   sale    of  real   property   of   infant  or  in- 
competent   23fi2 

sale  of  dower  right  for  gross   sum 2363 

DaroNH. 

ground    for   annulling   marriage 174C),  17.V) 

UutelieMN  County. 

jail  liberties   for   145 

stenographer  for  supreme  court,  county  court,  etc 256,     2iu 

B. 
Earnlngra. 

of  debtor  exempt    1879,  2463 

execution  against,  when  and  how  issued l^SOl 

Eauement. 

for  encroaching  wall  arises  after  two  years  without  action....   14W 
claim  of,  triable  in  action  to  determine  claim  to  realty 16oD 

Kdltorn. 

of   newspapers,  exempt   from  jury  duty 1030,  1081,  1127 

Bdncatlonal  infitltationn. 

on  whose  application   to  be  dissolved,  etc 1804 

appointment  of  receiver    •.. 1810 

Ejectment. 

J.  When  action'  lies. 

"  action  of  ejectment  '*  defined 3343 

to  recover  property  forfeited  for  treason,  see  "  Teeason." 
by  people   for   escneated  property,  see  **  Escheat.** 

mortgagee   cannot   maintain 1498 

dower   cannot   be   recovered   in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar. .    2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ou«rter   of  joint  tenant,   etc.,   to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  gn'SiQtor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion    for   production   of   authority   of  plaintiff's  attorney.  .    1512 

order   for   production 1513 

evidence    of    authority 1514 

II.  For  non-payment  of  rent. 

when  action  may  be  brought 1504»  150i5 

stay  on  payment  of  arrears 1506 

judgment   to    state    amount   of   arrears ^ 1507 

restoration  of  possession  on  payment  after  judgment 1508 

order  to  restore  po«;session  on  payment  after  judgment......  1508^ 

when  use  of  property  set  off  agamst  arrears ^^ 1510 


INDBX. 

SJeetaieiftt  —  Contlniied* 

III.  Pasties;  pleading. 

joinder   of  causes  of  action jW4 

occupant  to  be  made   defendant: JOU- 

parties  defendant   when   lands   unoccupied loJ« 

persons  claiming  interest  may  be  joined. low 

joinder  of  claimants  on  motion  of  defendant wW 

abatement  and   revival  of  action •  •  lo21 

severance  when  different  parties  succeed  to  diff^erent  parcels.  lo-« 

when  different  parties  succeed  to  realty  and  to  rents. .  1523 

when   separate  occupants   are   joined 1616 

deacription  of  property  in  complaint 1511 

interpleader    .    oJU 

iV.     IBIAL;    verdict;    JUDGMENT,    ETC 

order    restraining    waste ••  1681 

issues   triable   by   j  ury - ,  068 

triable    where    prunerty    situated .1,*  "  *  ^^^ 

order    declaring    ueath    of   life   tenant   presumptive    evidenc* 

only       . .^ 2319 

verdict,  etc.,  to  state  nature  of  plaintilT's  estate. 151H 

security   required   to  stay   proceedings  after  verdict 6IG 

damages  on  stay  of  proceedings  after  verdict  inclmle  waste.  617 

joint  judgment  against   occupants  of  building 1517 

juugment  against  one  defendant  subject  to  rights  of  others.  ITilS 

when    plaintitt  s   title   expires   before   trial I'lLO 

after   trial   of   facts  conclusive 15^4 

by    default    conclusive 1526 

execution    may    issue   on    judgment 1240 

security  to  stay  judgment  pending  api>eal  to  court  of  appeals.  1331 

possession   when   judgment   vacated 1529 

restitution   on   vacating  of  judgment   for    plaintiff 1529 

when   plaintiff    entitled   to   costs   of   course 3228 

V.  Damages  for  withholding  possession. 

complaint    may    demand 1406 

damages    recoverable    1531 

permanent  improvements  allowed  in  reduction  of  damages..  1531 

rents  and  profits  part  of  damages 1497 

action   against  purchaser  to   recover 1685 

infant  may  maintain,  in  his  own   name 168G 

Electlona. 

certain   returns   may  be  destroyed 21 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks...   3289 

BiubalnierM. 

exempt   from  jury   duty 1030,   1081,  1127 

Kiubesmlemeiit. 

order  of  arrest  in  actions  for , 549 

Kmbracery. 

forfeiture    and    damages    for.. 1193,  1194 

ESmlttent  Ooinain. 

See  "Condemnation   Prockkdings.** 
when  pro|>erty  taken  by  stalf.  see  '*  .Vshessment  of  Damages." 
payment   of  compensation    inidcr  judgment   of  court  of  claims.     2(i9 

Employer. 

execution   against  earnings,   when  and  how  issued 1391 

RnflfiitevrM. 

exempt    from   jury    service 1030,    1081,  1127 

i:C37 


Entry. 

forcible,  see  "  Fokciblb  Entry  and  Detainer.*' 
of  judgments,  sec  "Judgments." 

on  another's  property  for  survey   1082- 1684 

ejectment  \>Y  landlord   having  right   of  entry    Ifi04,  1505 

^linlty. 

distinction  between  fomis  of  actjoi;  abp|i8bed 333U 

pleading  eguit^ble  defepce  or  counfercl'aini 50T 

fEr|e  Coifnty. 

appointipent  of  pners 01 

of  QOMTt  owccr»  97 

rules   for   calendars 235 

fees  of  constables  and  deputy  ^b^riUs  for  attending  court 331^ 

9teno^apher  pf  i)prrpgate'9  conrt * 2495 

jail    hbertip;    for 145 

allowapce  to  grand  and  trial  jurors 3314 

county  treasi|r6r  to  exercise  powers  of  coroners 181a 

ilrvor* 

See,  also,  "  Appeal;  "  "  Dbpkcts;  "  "  Mistakes." 
writ   of.   abolished 1283 

f>ower  to  4piend  process,  pleadings,  etc 723 
mmatenal,   to   he  disregarded ^ . ." 723 

vacating   judgment    for 1282-1293 

jurisdiction  of  juHice's  oourt^.  •  • : .  • 2H^ 

ot  «ick  prisoner  removed  to  hospital ^r* 

froni  Jail  liberties ••;•••.••■;.••••: Vk^^*     i-3 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  law.     i.»» 

sheriff's  liability  for jij 

service  of  summons  on  sheriff  for "^^ 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor tU^  ?-? 

action  on  bond  for  jail  liberties .••••••.•:/•.:.•••: ***'',i^ 


coroner  may  prosecute  undcrtakine  of  shcriflF  for  liberties....  ITj 

Ijability  of  coroner  when  shcriflf  pUintiif -  '  JSr 

limitation  pf  aciiDHs  for   "T^ 

IlabiHty  of  sherilT  as  bail   for :*J 

money  deposited  in  lieit  of  bail  to  be  applied  to  damage^  , Mjg 

new  execution   after  escajie  of  execution  df^h^or   •••■•• J2wn 

application   for  leave  to  s\ie  on   sheriff's  official  bond  for wu 

aJhdavit  of  head  of  family  on  justice's  judgment  a  dpffn*^c .^03t» 

Bncheat. 

attorney-general  to  bring  ejectment  fur  real  property 1^ 

in  name  of  people Jw^ 

advertisement  of  ptndency  . ior^ 

unknown   claimants  to  he   joined \nM 

effect  of  judgment  against   *^^ 

report  of  recoveries  to  land  office ,.... IWU 

fflfffat^n. 

See,    also,     "  REM.MNnF.RMEN.' 

for  life,  see  "  Lifk  KiiATKS." 
I  proceedings    to    (liscoviT    death    of    tenant    for    life,    spf       I-IFE 

I                                      presumptioti    of   death    from   continued   absence 841 

clubs  eiititUti   lo  c(»utinK».«il   estate   as   parlies   in  partition u%^ 

protection   of  future  rights  or  estates  on  sale  in  partition 1.mJJ 

vt-stinK  of  contiuKeiil   interest  in   trustee   for   insolvent  debtor..  21i« 

sale   of    coulingenl    interest   of    infant 2S4i* 

—  1238 


INDEX. 
Estoppel. 


?"' 


'  Res  Adiudicata. 


y  final  judgment'  of  court  of  claims 269 

dgrnent  of  dismissal  not  a  bar  unless  on  merits 1209 


Eytfl«npfi. 

See,  also,  **  SuRBO«ATxf«  Cow;  ^*  i*  Wi?VeHe«.'' 
refusal  to  answer  incriminating  qitestioK  in  9CtiQD  ^giiiqst  cof' 

poration  for  usurping  privilegf;  or  franphisp. 1955 

testimony  of  party  adduced  by  9dy«r9^  R^rty  piay  ))«  ^e))Mtted..     838 

{.    pKESUMPTIONS. 

of  death  from  continued  absence 841 

seal  presumptive  evidence  of  consideration 840 

recitals   ^9   to    heirship   in    deeds! 841b 

II.    COM^KTENCY    AND    ADMISSIBILITY.  , 

"ot  party  io  transaction  wxtk  'deceased  person 829 

of  husband  or  wif ^  in  action  for  divorce 831 

bf  VrainWff's'wifW   in   a'ttitfrf  for'  criifilnal   conversation 831 

determination   of  competency  of   witness  in   justlc^fr  s  court..   3005 

^Ittrcss  not  Excluded  ToV  fc'rtrivlitiqri  for'  cVime «J2 

in  AniflgWion  of  dihiages  /diHt^^ible  at  inquest 536 

ofifer   ^o    comprpmise    not   admissible 738,     739 

prpof    to    contradict    inventory    in    action'   against    eicecntor 

♦eic.  .'V.  ......;• :..... ;..:...,: 1882.  1834 

conviction  for  crime  may  be  used  to  impeach  credibility....     832 
^^stbnoi^y   of'  sVirVeyor   And   proof   of '  standard   of   measure- 
ment   .' 841a 

det'tf rHiiiling  age  ot  child : 961a 

^'^^    Pm  VI  LEG  ED     COMMUNICATIONS. 

between   tjus^^nd  and   wi^e 831 

confessions  \()'  cTcri{yr|ian'. .'.....'.'...:...'. : . .  833 

to  alfprnfys  ^nd '  their'  emftldyees 835,  836 

R   physicians      .•.'..•....■ • 834.  836 

?aiVer   of  'pHvilfg^ 8:^6 

attorney  ^'hp  witpgssed  will  piay  t<'^tif y . : 8IW 

physician  may  testify' ti' he H  valiaity  of  will  In  questjon 836 

physician   atten(}ip((   ipjiir^d    n«^rty   in    hbsnifa]   may'  testify..-  830 

.V.  Admissions,   confessions,   a^d  declarations. 

<%>i.  P!^il4wP  "Ot  eyificpcc  jn  prjiflinal  prq^pcutiqn? 515 

admission  by  member  of  corporation 839 

4eclafation  oj-,  cqi>fesfiQn   not  ^wflficicpt  tq   apnyl   piafriage..  1753 
«r)sw^r    of    witpes$    ip    supplerpt-Mitary    pfocet-qiiigs    pot    ad- 
missible to  provp  fraud  py  p>m  •' 2400 

V-  S^coNpAny. 

parol  to  prove  Iqst  negotiable  pai>cr 1917.  1018 

to  establish   or   probatp   lost   or  dystroyed  wjU 1865,  2<121 

yt.  Testimony  on  former  trial  of  same  action,  etc 

of  party  since  deceased' or  insane  or  non-resident 8.*U) 

Wh^n  admissible  in  action  to  determine  claim  to  i'eal  property.   1646 

y|I.    PeR|»ETUATING    and     PRESEKyiNG    TESTIMONY.        SeC,    also,     "  DePO- 

^iVtons.*'' 

in  actjon  to  (^cterniinc  claim  to  real  property 1646 

aeposition's     of    parlies     and     witrie4«*es     to     expected     litiga- 
tion .  .   . tl70,    871 


ATldeace  —  Continued. 

VII.  Perpetuating    and    pkeserving    testimony  —  Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be   received   in   j^ction   involving  title   to 

realty IttSSa 

inability   of  witness   to   attend   niu«t   be   shown 1688* 

documentary    evidence    not    aifected 1688b 

mode   of   introducing  testimony 1688c 

objections   may   be   taken   at   trial 1688c 

who  may  apply   for  taking  of  deposition 168Hd 

contents     of    petition 1688e 

notice     of     application 168«f 

appointment     of     referee 1688f 

notice  of  hearing  before  referee l6S8f 

proof  of  notice  of   hearing 16S8g 

adjournments    of    hearing 16S8g 

subpoenas    to     wUnesses 1688g 

compelling    attendance   of   witnesses 1688g 

mode    of   examination  '. 1688ii 

refusal   of  witness  to  answer I688h 

authentication  of   deoosition 168ffii 

deposition  to   be   filed   and  recorded 1688h 

against  whom  de)>osition   may  be  used  as  evidence....  1688i 

VIII.    DOCI'MENTARY. 

proved    during   testimony   of   witness    who   has   become  non- 
resident         830 

records,  documents,  etc.,   may  be  proved  according  to  com* 

mon    law 962 

demand  for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery     808 

original  certificate  of  marriage  is  presumptive  evidence.....       928 
proof  of  written    instruments    where    there    arc    subscribing 

witnesses ^ d61v 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 961c 

proof  of  instrument    by    submitting    disputed     and    genuine 

handwiting ". 961d 

proof   of   lost   execution   or   writ   under   which   sherifTs   sale 

of   real   property   was  made 961e 

1.   Instruments  adknowled^ed  or  proved  for  record. 

conveyances   acknowledged    or   proved 9Sf» 

acknowledgment  or  proof  of  conveyance  not  conclusive.      936 
conveyances   proved   upon   oath    of   interested   or   incom- 
petent   witness    not    admissible 930 

instruments    acknowledged   or    proved    admi.«isible 937 

bills,   notes    and    wills   excepted 937 

conveyances  of   land   without   the   state 946 

probated  will   admissible 2^1 

Records. 

of  judgments,  etc.,  see  infra,  VTII,  3.     Judgments,  De- 
crees, etc. 

may   l)e   proved  according  to  "ommon  law 962 

maps,   surveys  and   official    rcc  'ds  on    file  in   New   York 

city   and   county   for   twentv  years , . . .  .      955 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2623 

admissibility  of  record  of  wills  proved  prior  to  1875....    2^23 

of  hill   of   sale,  etc.,   of  vessel 045 

of  conveyance n.Vi 

not    conclusive    936 

original    record   of   marriage,   is  presumptive  evidence. .      928 
of  affidavit  of   sale   on   mortgage   foreclosure  by   adver- 
tisement      2398 

of   will   of   real   property   admissible 2633 

of  decree  of  probate  of  heirship  presumptive  evidence..    S767 

evidence    of    weather    conditions 961f 

extracts   from  books  antl   records   of  comptroller's  oiKce 

as   evidence    031  c 

8.  Judgments,  decrees,  etc.     .See.  also,  "  TudgmRnts.** 

against  rleceased  party   as  proof  of  debt 1210 

how   far  judgment   annulling  marriage   conclusive 1754 

•ffftct  of  judgment  against  joint  debtors  as 19S8 


INDEX. 

Bvtd^no^  —  Contlnved. 

VIII.  Documentary  —  Continued. 

3.  Judgments,  decrees,   etc. —  Continued. 

probated    will    admissible ^ 2621 

decree  for  probate  of  heirahip  presumptive  evidence. . . .  2767 
letters  testamentary,  etc..  conclusive  as  to  authority....  2560 
decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2M9 

order    for  execution    against   executor,    etc.,    evidence   of 

assets 2&49 

decree  for  payment  and  distribution  of  decedent's  ^estate, 

effect 273.'5 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and   facts    2181 

papers    other    than    discharge    of    insolvent    debtor    pre- 
sumptive as  to  proceedings  and  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment 2319 

Of  justice  of  peace, 

proof  of  judgment 8160 

entries  in  justice's  docket  book 8141 

transcript  from  docket  book,  subscribed  and  authcnti- 

cated,  is  evidence 989 

docket  book  and  certified  transcript  admissible  in  jus* 

tice's  court 988 

proceedings  may  be  proved  by  justice's  oath 940 

on  death  or  absence,  proceedings  may  be  proved  by 

original  minutes  or  sworn  copy 040 

4.  OMcial  certiUcates,  returns,  etc, 

certificates  or  affidavits  of  public  oflRcers  on  file  are  pre*  ^^ 

aumptive  evidence 928 

certificate  of  search  b^  le^I  custodian  of  paper 921 

by  abstract  or  title  insurance  company 8266 

official  searches  and  certificates  to  be  made  on  request. ...  961 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc.,  must  be  sealed 968 

but  not  when  for  use  in  same  court 959 

certified  copy  of  record  of  conveyance 936 

not  conclusive 936 

certified  copies  of  papers  filed  or  recorded  in  public  offices.  938 

in   town   clerk's  office 934 

certified  copy  of  certificate  or  record  of  marriage,  is  pre- 
sumptive evidence : . . .  928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons 482 

flherifTs  return  presumptive  in  action  on  undertaking  in 

replevin 1784 

constable's  return  presumptive  in  action  on  undertaking 

in    replevin   in   justice's   court 2931 

recital   in  order,   resolution  or  record   of  public  officers, 

board  or  body  presumptive  evidence  of  certain  facts.  931b 

5.  Federal   records, 

certified  copies  of  documents  on  file  in   departments  of 

United    State:^    944 

of  records   of   federal   courts 943 

of  bills  of  sale,   etc.,   of   ves-el 945 

of  record   of   we.  .her   bureau    observations 944 

certificate  of  director  of  census  to  population 944 

40  12^1 


BTldence  -^  Contlamed. 

•VIII.  Documentary  —  Continued. 

G.  Affidavits. 

of  printer  to  publication  of  notice 

of  service,  in  case  of  death,  etc.,  of  person  serving 927 

of  sale  on  mortgage  foreclosure  by  advertisement 2398 

admissibility  of  ^jr  parte  affidavit  in  justice's  court SOM 

7.  Notarial  protests^  certi/i0at€S,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 923 

effect  of  affidavit  denying  receipt  of  notice  of  protest. . .  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary    924 

memorandum  by  notary,  presumptive  evidence  of  notice 

in  case  of  death,  etc 924 

8.  Books,   c'c,   of  foreign   corporations. 

presumptive    evidence    9*9 

certified    copy    may   be    used 930 

verification   of  copy 931 

copy    of    dettif^nation    of    p^t^^^n    upon    whom    to    make 

service,    as    evidence 931a 

IX.  Statittes,  oroivavces.  krc. 

statute   of    state 9*?2 

of  another   state   or   country 942 

ordinances,    etc.,    of    municipal    corporations 941 

proof    of    colonial    statutes 94  la 

X.    FOREtCN     LAWS.     RECOanS    AND    OTitER    MATTERS. 

Statutes 942 

oral    evidence    of  common    law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances    of   land   without   the    state 946 

exemplification  of  record  of  conveyances  without  the  state.  .  947 

authentication  of  copies  of  records  of  courts 95"* 

oral   i>roof   of  copy    of   record * 9r>X 

effect  of  foreign  record  or  ludicial  nroceeding  not  declared.  .  9S4 
authenticated    conies    of    recori'.s    of    public    office    oX    foreign 

country 956 

transcript    of    docket,    etc.,    of    justice    of    peace    of    another 

state 948.  949 

proof   of  proceedings    and   judgment   of  justice  of   peace   of 

another  ^tate   9riO,  9r»l 

when    record    of    foreien    will    admissible 2703.  27fM 

proof   of   |)rescntnient    of   foreign   bills * 92?* 

XI.    SUFKICENCV     OF     PM'JUF. 

failure   of    proof   defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage.  .  lTr>;t 
proof   of    title    in   actions    for   recovery   of,   injuries   to,    eic, 

unoccupied    lands SK^i^ 

sufficiency  to  establish  or  probate  lost  or  destroyed  will.  1865.  2lil.*^ 

determining  age  of  child '. ti61a 

ElxcrptlonH. 

to   rulings   on   law    allowed 992 

on  facts  not  allowed,  excent  on  challenge  of  juror 992 

not    supported    bv    evidence 9f^^ 

during  trial  to  l)e  taken  when  ruling  made ^ 9fC 

to  instructions  to  iury  to  be  taken  before  the  verdict 1*ft5 

during  trial  to  be  entered  unon  minutes 99Ct 

for  purpose  of  excei>tion,  trial  contin"«*s  until  verdict  rendered.  992 

after  clo«ic  of  trial  by  court   or   referee f>9<i 

to  decision    of  court  or  report  of  referee 994 

1:242 


INDEX. 

OxoepitoiM  -^  Contlnned. 

to  decision  or  report,  time  for  filizig  notiee  of ••.•••.•...    9M 

to  be  inter  ted  in  or  annexea  to  judgmeiit-roU,., 904 

part  of  papers  on  appeal • 994 

eaie  settled  to  cbntaln 907 

mav  be  stated  separately  in  case  settled 997 

making  and  filing  in  condemnation  proceedings » 3867 

final  judgment  not  stayed  by , 1005 

taking  of.  docs  not  a/fect  motion  for  new  trial 1006 

may  dc  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 096 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 

pellate  division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time  for  filing  on  motion  for   new  trial   to  appellate  division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court t 1339 

judge  out  of  ofHce  may  settle , 25 

order  refusing  resettlement  of  bill  is  appealable. 1347 

to  findings  ot  surrogate  and  r^^fueala  to  find 2r>42 

to  rulings  of   surrogate   during  trial 2542 

remarks   or    commcntt»    of    judge,    duly   excepted    to.    ia)iall    be 

subject  of  review.... t.«.. t 1'6'2'63l 

Bzemttoit. 

J.  Gbhskal  pkovisioks. 

1<  When  to  issue. 

is  process  of  court. . . » • 1364 

on  judgment 1240 

•f  court  of  claims 269 

charging  joint  debtor  not  summoned  in  previous 

suit.: iwi 

on  sheriff's  bond 18^1?^ 

on  confessed  judgment,   when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....    1277 
levying  execution  against  wages,  etc.,  oi  judgment  debtor  1*01 

on  decree  for  money  by  surrogate's  court..... 2553 

when    to   issue   against   public   ofBcer. » 1931 

for  costs,  not  to  issue  ai«unfit  state. 10K5 

for  compensation  and  costs  in  cotulemuotion  pre  codings.  3373 
on  judgment  foreclosing  mechanics*  Hens  in  court  uuX.  of 

record ; ,•  •  3408 

for  cost*?  on  summary  proceedinqs  to   recover  posse^^sion 

of    land    2250 

against    joiiU    ile' ♦«»rs.    wlien    all    not    served 10.T4 

cnfo'^cemcnt  oi,  against  joint  debtors  when  all  not  served  1935 
on   ju.lgnient   a-iainst    representative   officer  of   uuincorj>o- 

ratcd    as.-ociat  ion     , 1921 

to  collect  tine  against  usurncr  of  office.. •....»..   10.'>6 

jury   fine   in   New  York  county 1117 

in  Kings  county  ..«••••, t«..  1150 

2.  JsfucHce;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  ete..  ■  of 

sheriff 1388 

may  issue  frcMn  N.  Y.  city  court  to  any  county 338 

from  X.  Y.  city  court  to  be  executed  by  sheriff 339 

to  be  directed  to  sheritf . 1862 

^«  whom  directed  when  sheriff  a  party 1362 

may  be  directed  to  person   designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed 1368 

four  kinds  of  1364 

<«iay  issue  simultaneously  to  two  or  more  counties 1906 


INDBX. 

:ee«tloii  —  CoBtinved. 

I.  General  provisions  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  supplementaty 

proceedings ^1^ 

requisites  of 19Mi 

within  what  time  to  ht  returned 1?0(I 

to  whom  returnable 190(t 

on  interlocutory  judgment  of  divorce  awarding  costs. . . .  1774 

issuance  on  filing  transcript  from  another  court 1367 

to  whom  returnable  when  issued  on  transcript  from  an- 

other  court 1367 

issuance  on  transcript  of  judgment  by  justice 13fl7 

on  judgment  for  money  only  13G8 

to  specify  date  from  which  interest  computed 1 363 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed ISW* 

separate   where  separate   sums   recovered 1374 

of  course  within  five  years   .  • 187? 

after  death  of  judgment  creditor lgT6 

how  issued  after  five  years   1377 

motion  for  leave  to  issue  after  five  years 137^ 

>    time  of  stay  not  to  be  included 13S2 

not  ^  to  be  stayed   on   appeal   for  more  than   thirty  days 

without  security   1331 

against  surviving  judgment  debtors    13S3 

manner  of  collection,  when  issued  on  judgment  on  sher* 

iiTs  bond ..    1883 

8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket 1266 

payment  to  be  indorsed  on  execution 1266 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 376 

limitation  of  action  for  non-payment  of  money  collected 

on 9 


II.  Against  raoPERTY  and  representatives  op  deceased  debtor. 

no  execution  against  decedent,  except,  etc 1379 

issuance  by  leave  against  decedent's  property 1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surrogate  for  leave 1381 

against  property  in  hands  of  executor,  trustee,  etc 1371 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared   1817 

against  executor,  etc.,  to  issue  only  on  leave 1825 

on  judgment  on  counterclaim  against  executor,  etc 506 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions  on   judgment  against  executor,  etc.,   per- 
sonally and  in  representative  capacity. 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share  18W 

executor,   etc..   may   issue  on   judgment   recovered   by   prede- 
cessor in  office  1820 

against   infant   heir,    etc.,    in   creditor's  action   suspended  for 

one  year 18B58 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 

action 18W 

ni.  For  possession  op  real  property. 

to  what  counties  issued    1366 

requisites 1313 

may  require  collection  of  money  recovered  by  same  judgment.  1373 

order  granting  leave  to  iMue  after  death  of  defendaat ISIS 

1*244 


INDEX. 
Bzeeutloa  —  Continued* 

IV.   Fom    DELIVERY   OF    CHATTEL. 

on  judgment  in  replevin 1781 

power  to  take  chattel  under  execation  in  replevin 1782 

may  require  collection  of  money  recovered  by  same  judgment.  1878 

requisites  of 1878 

to  what  counties  issued 1366 

return  unsatisfied  necessary  to  action  on  undertaking  in  re- 
plevin. .  .  1784 

return  as  evidence  of  breach  of  undertaking  in  replevin 1734 

on  judgment  in  justice's  court  1373,  1731,  2081,  3038 

V.  Against  raopEETY. 

to  what  counties  issued 1866 

requisites 1360 

when  attachment  has  been  levied 1370 

not  allowed  while  debtor  in  custody  under  execution  in  same 

actk>n. 1401 

simultaneously  against  property  and  person 1400 

may  issue  after  escape  of  debtor 1402 

when  debtor   dies  in   custody    1403 

after  discharge  from  custody  by  creditor 1404 

new  execution  after  death  or  release  ot  debtor  not  to  be  levied 

or  realty  sold   1406 

property  seized  in,  cannot  be  recovered  in  replevin 1600 

VI.  Exempt  pkoperty. 

special  exemptions  not  affected  by  code 1880 

when  no  exemption  allowed  on  judgment  for  wages.. ..  3131,  8167 

8221 

of  householder  enumerated   1300 

working  tools  and  team  of  householder 1301 

professional    instruments,    furniture    and    library    of    house- 
holder    1301 

woman  has  same  exemption  as  householder 1302 

military  pay,  pensions,  rewards,  arms,  etc. 1308 

damages  for  taking  exempt  property 1304 

burying  ground 1306 

designation  of 1306 

homestead  of  householder 1307 

designation  of 1308 

of  married  woman 1300 

continuance  after  owner's  death  1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1406 

money    representing    exempt    portion    of    property    sold    also 

exempt 1408 

cancellation  of  exemption  of  real  property /. .  1404 

waiver  of  exemption  void   1404 

cannot  be  reached  by  judgment  creditor's  action 1870 

by  supplementary  proceedings  2468 

on  execution  issued  by  justice  of  peace. 3028 

exemption  of   exhibits  at  exhibitions 1404a 

\l'\.     (iSVY    ON    PERSONAL    PROPERTY. 

on   current    nioncy 1410 

on  bank   bills    1411 

on  government,  state  and  corporate  bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under   warrant   to   collect   fine l.'2!)6 

when    siip<.T«!eded    f^endinff  appeal 1311 

sheriff's    fees     .'^07 

•heriff  to  collect  fee«  by  virtue  of  execution 3309 
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Bzee«tloa  —  Coatlavvd. 

VII.  Levy  on  personal  psoperty  —  ContUuMdi 

1.  Interest  in  partnership. 

application  for  relctM  of  partnsrship  property 14tS 

undertaking  for  rolcaso  696,  606,  1414 

CO  intereit  of  partner  previously  attached 1415 

undertakinff   to   rcleaae   partnership   property   inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser • , . , 1417 

2.  Lien  on  personal  property. 

personal  property  bound  by  execution 1406 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference   when  execution   issued   out  of   court   not   of 

record  1406 

bona  Ude  purchasers  before  levy  not  aifccted 1400 

S.  Claims  of  third  parties, 

trial   of  claim    1419 

afftdavit  of  claimant 1418 

manner  of  trial  • 1^ 

expenses  of  trial  109 

j  urors  to  find  value  of  property 1419 

jonding   by   creditor   on   cfatm 1419 

claimant's  right  not  affected  by  inquisition ....••..  1480 

sheriff's  fees  for  notifying  jury 3307 

4.  Action  against  sheriff;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants. «.« 14^ 

notice  of  application  for  substitution 1422 

consent  to  substitution   , , 1422 

terms  on  substitution   , 1423 

severance    and    substitution   when    indemnity    relatM    to 

part  only 1424 

relief  to  sncriff  when  joined  as  defendant  with  indemni- 
tors    1425 

effect  of  order  substitutin|[  indemnitors. . . .  # 1426 

notice  of  action  to  indemnitors f  >»f  ••••«... .   1427 

action  by  sheriff  against  indemnitors • 1^7 

Vin.  Levy  on  real  property. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexf>ired  leasehold  terms  of  6ve  years 1430 

f^ropcrty  held  in  trust 1431 
ndorsement   of  direction  prohibiting  levy  on  property   mort- 
gaged to  secured  debt «....  1433 

IX.  Sale. 

1,  In  general 

when  and  how  conducted 1384 

order  of  sale  of  attached  property 706 

penalty  for  removing  or  defacing  notice  of  sale ,  .  \^f^ 

title  of  purchaser  not  affected  by  omission  of  noHee 1389 

sheriff,  etc.,  not  to  purchase  at  sale 1387 

3i  Of  personal  property. 

of  perishable  property  in  X.  Y.  city  court , .  .  3176 

conduct  of  sale .•,..,  1428 

notice  of  sale   1429 

peribhable    property,    how    sold... • ••••..  142S 

gale  of    partner's    mter-st 1417 
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■K*««ttoii  -^  Continmed* 

IX.  SALK-<ConlUl«td. 

•k  Of' rtul  propitty, 

equity  not  to  be  sold  on  execution  for  mortgage  debt  14S2,  14tt 

notice  of  sal<fi » * 1484 

deicription  of  property  in  notice  of  sale 1434,  1485 

not  affected  because  only  part  of  property  advertised  is 

sold 1488 

penalty  and  damages  against  sheriff  for  irregularity 1436 

manner  of  conducting  sale 1487 

owner  or  redemptioner  may  require  sale  of  separate  parcel.  1437 

"  distinct  parcel "  defined  3343 

duplicate  certificates  of  sale  1438 

certificate  of  sale  to  be  recorded 1439 

judgment  annulling  conditional  on  repayment  of  price...  1440 

rights  of  possMsor  after  sale  and  before  deed 1441 

proof  of  loftt  execution  or  writ  under  which  sheriff's  sale 

of   real   property   was   made 961e 

4.   Wastt, 

order  restraining  waste  during  period  of  redemption....    1442 

motion  to  punish   for  contempt 1448 

commitment    for    contempt 1444 

\       discharge   on   undertakixig. . . . .  • 1446 

X«  KBPtMrrioN  or  bial  raomtir. 

time  for 1446 

terms  of 1446 

who  may  rtdctm  «..*.'. 1447 

avoids  sale 1448 

by  creditor 1449 

time  for 1449 

terms  of 1460 

by  another  creditor  from  redeeming  creditor. 1461 

terms  of 1451 

when  second  redeeming  creditor  has  prior  lien 1462 

subsequent  redemptions  by  other  creditors 1468 

by  creditor  after  fifteen  months 1464 

by  original  purchaser  who  is  also  creditor 1466 

by  oreditor  directing  sale  under  another  Judgment 1457 

by  person  entitled  to  redeem  part 1468 

by  owners  of  undivided  shares • 1469 

by  lienors  on  undivided  shares 1460 

nght  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1455 

to  whom  made  when  sheriff  dead  or  out  of  office 1456 

to  whom  pasrment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

eividence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortgaRce   1466 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc..  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   146« 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  to  be  delivered 1469 

effect  of  recording  certificate  of  redemption 1470 

Xt.  SRsairr's  dbeo;  title  op  PUBCHAsaa. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested  only  by  deed 1440 

sheriiTs  deed  to  state  name  of  person  whose  interest  is  sold..  1244 
relates  back  to  time  of  sale 144^ 
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Hzeemtlon  >•  ContlniielU 

XI.  SHsu?r*3  dud;  tztlc  o?  ruftCBAsn  —  CoiitlitM4 

sheriflF's  deed  on  expiration  of  redemption •>••  •  ••  •  •  M?! 

when  presumptii  e  evidence  of  tact ••.•'.••  14n 

grantee.  .  .    1472 

to  executoi  or  administrator  of  person  estitled 147S 

Msignment  of  rigbt  to  be  acknowledgea  and  filed 1474 

restitution  when  property  sold 188S 

not  to  affect  title  to  property  sold 446.  1328 

recovery  of  price  on  eviction  of  purdiaser 1479 

judgment  continues  In  force  after  eviction  of  purchaser 1480 

action  for  waste  by  grantee  of  sheriff 1664 

Summary  proceedings  to  recover  possession. 

against  person  holding  over • . .  • 22S2 

notice  to  quit  required •••• 2286 

stay  of  warrant  to  dispossess 226i 

XII.   CONTaiBUTION   BBTWEEK  DBrBNDANTS. 

when  judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems 1482 

order  of  contribution 1488 

enforring  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion   1486 

entry  on  docket  to  preserve  lien •...  1486 

XnX.  Against  trb  peison. 

from  justices*  courts,  see  infra,  XIV.  From  justice^  comrts, 

L  JVhen  to  issue, 

arrest  under  warrant  to  collect  fine 2298 

on  judgment  for  working  woman  in  N.  Y.  city  court. . . ,  8187 

in  what  cases  issued 1487 

against  woman 1488 

on  judgment  of  justice's  court 3018 

for  money 90Q6 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  person . .  1490 
not  allowed  while  debtor  in  custody  nnder  another  execu- 

tion  in  same  action 1401 

new  execution  after  escape  1492 

against  cscsM>ed  sick  prisoner 127 

death  while  in  custody 14SS 

creditor  may  discharge  debtor  after  thirty  davs 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 1^404 

new  execution  not  to  be  levied  against  realty  sold.......  li 


2.  Issuance;  custody  and  detention. 

requisites 13T2 

to  recite  issue  and  return  of  execution  against  property.  13T2 

to   what   counties   issued    1366 

return  on.  to  charge  bail 507 

duty  of  sheriff  on  execution  to  charge  bail QQg 

custody  of  ddbtor   HO 

on  jusncc's  judgment   for  penalty  or  forfeiture.  .  .  3032 

term  of  imprisonment  limited HI 

support  of  prisoners    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 

attachment  for  contempt  not  to  issue  against  prisoner. . . 
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Bzecvtioik  —  Contliived. 

XIII.  Against  thb  pekson  —  Continued. , 

2»  Jsntanct;  custody  and  d^tgution  —  Continued. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 2282 

may  be  committed  for  civil  contempt  on  discharge 

from  custody 2282 

habeas  corpus  to  produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 2307 

S<  Discharge  from  imprisonment, 

from  a»rest  for  delay  in  issuing 577! 

release  of  insolvent  debtor  ui>on  his  discharge 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate   .^ 2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged  2218 

notice  by  cr^itor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication  2217 

what  debtors  may  appl/  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 2201 

contents  of  p>etition   2203 

schedule  of  debtor's  property. 2203 

affidavit  of  petitioner  2204 

correction  of  schedule   2205 

notice  to  execution  creditors 220."» 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2208 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 2208 

adjonrnment  of  hearing 2209 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable   2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee  2215 

discharge  not  to  aifect  justice's  judgment 3037 

XIV.  From  JV8TICB8*  covkts. 

r 

L  Issuance;  requisites »  etc. 

may^  be  issued  after  discharge  from  imprisonment .3037' 

on  judgment 3017 

for  money .3026 

against  joint  debtors   3020 

on  summons  not  personally  served 2018 

for  delivery  of  chattel 3038 

docketed  with  county  clerk 3043 

for  fine  against  delinquent  witness 2077 

exempt  pronerty 3028 

when  justice  may  issue 3024 

general  requisites 3025 

renewal  of  execution r 3027 

indorsement  of  levy 8089 
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Kxecatlon  —  Contflnned. 

XIV.  From   justices'   courts  —  Continued. 

1.  Issuance;  r^quiHtet,  «(r.*»  Centifiuf d. 

mode  of  \evy 3036 

notice   of   sale 9(K!9 

mode    of    tale 3U9U 

return    hy    constable 91131 

oonttable  toot  to  act  under,  after  return  day 31M0 

constable  must  complete  after  term  expires 3iM2 

action  against   constable   for   money  collected <kMl 

for  failure  to  rttum.  «.«.••••# 3039 

2.  Against  ptrson. 

on  judgment  for  money « 30SS 

arrest   and   imprisonment  und^r. . . « 3ttC2 

limit  of  imprisonment , 3U33 

aOidavit  of  bead  of  family ;  discharge ^f)ZA 

penalty  for  wrongful  refusal  to  discharge 'UtC» 

affidavit  a  defence  to  action  for  escai^c.. 3(KW 

discharge  not  to  affect  judgment. , 3037 

XV.  From  local  courts, 

on   judgment]*   of  Albany  city  court 322S 

of   Troy  justioc't  court • 3:^^ 

Kxevuipri^  fiii4l  Admtnistrntorii. 

See,    also,    "  Surrogatks'    Coort»:  *'    **  WiLli."  „,      ^,_^ 

"next    of    kin"    defined 18iO,  1H05 

appointment  of  receiver  as  successor  to  aole  executor  pending 
action    for    iiartition    or    distribution    or    to    conatrue    or    csr  ^^^ 

tablish  will Jgg 

action  for  legacy  or  distributive  abarc. ,.,.., ,,.,,.,.....  1819 

bond  of  guardian  ad  liU'm  of   infant  £iiing  for  legapy  or  dis- 
tributive   share ...,....(., 1830 

security  on   leave   to  issue  execution  on  judgment   for  legacy 

or  distributive   share • « 1827 

premiu^n   of  surety  company's   bond  allowed   as   part  of  com- 
pensation  3330 

may    con^.'nt    to    discharge    of    insolvent    debtor    by    leave    of 

surrogate ,....,..,..,..,*. 2153 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

dcv  isccs  .  .  .   • 1473 

may    maintain    action   against    infant   or   incompetent   for   con- 
veyance- of  property  sold  by  decedent 2346 

judgment  against,  nut  evidence  of  assets. ..,.«.» 1824 

when    inventory   may   be   contradicted. ...-.,.... 1832.  1834 

liability  for  uncollected  dcmafidsi  included  in  iuveutoryt.  1833.  Ib34 

AcTioNn. 

1.  By   and   aaainsl   decedent. 

extension    of    time   to   move   to   set   aside  judffiteilt   against 

decedent 785 

to  aiJi>eal   from   judgment   against   decedent 7<* 

no  execution  against  decedent,   except,  etc 1379 

issuing  execution   on  judgment  in   favor  of  deoedont.  * . .. .   137' 

2.  Limitation  of  actions. 

on   rejected  claim   barred   in   six   months,  — 1822 

against  executor,   etc..  of  r»erson  who  dies  witliin  state....  440 

where   decreased  a   non-resident « 381 

actions  against,  to  recover  chattel .38S 

by  next  of  kin,  etc.,  to  recover  property  of  deeedent . . . . . .  392 

periofi    occupie    dby    suit    to    reciver   property    of    decedent 

exct^Heil    ifroiii    limitation 403 

may  begin  action  within  one  year  from  death  of  creditor.  402 
oom|)utation    of    pttriod    in    actions    by,    to   recover  personal 

property 
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BxecntorM   nnd   Adintiil«l'i>iitorpi — C-onilnti^d* 

Actions  —  Continued. 

3.  Jurisdiction. 

jurisdiction  of  justices*  courts  over  actions  b;r 2865 

rejected    claims    under    $50   excluded    from    jurisdiction    of 

justice's  court    2863 

Yonkers  city  court  lias  no  jurisdiction  over  action  against.  3204 

4.  Whin   maintainabU   by   or  against. 

foreign  executors  or  administrators 1836a 

judgment  against   heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action   for  legacy   or   distributive   share 1819 

bond  of  guardian   ad  litem   of   infatit  suing   for  legacy    or 

diatributivc  share   1820 

prosecuting^    action     against  .  removed     executor,     etc.,    to 

charge  hira  personally 1K30 

action  by,   for  negligently  causing  death   of  decedent.  10()2-100o 
not  to  be  arrested  when  sued  in   representative  capacity . .     556 

6w  Partition. 

when  necessary  parties  in  partition * lo38 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

payment  into  court  on  sale  free  from  debts * 1538 

withdrawal  of  shares  of  proceeds 1538 

6.  Pleading;  parties. 

to  be  brought  in  Kprcsetitttive  capacity 1814 

may  su«  without  joining  beneficiary 449 

two    or    more    representing    same    decedent    considered    as 

one  person 1817 

executors  who  have  not  qualified  not  necessary  parties....  1818 

first  served  or  appearing  to  answer  complaint 1817 

separate  anawcfB  not  allowed  except  by  direction  of  court.  1817- 

counterclaim  in  action   against 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New   York 3174 

lack  of  assctfl  not  to  he  pleaded 1824 

in  action  by  or  against,  in  justice's  court 21H6 

joinder   of   personal   and    representative   causes 1815 

not   personally   liable    for   debt   by    reason    of    false   allega- 
tion  in  pleading 1831 

7.  Abatement   and   re^^iral. 

actions  not  to  abate * 182^ 

on  death,  action  may  be  continued  against  successor. 1828 

successor   on    revocation   may   continue    actions   and   special 
proceedings .•« 2.163 

8.  Trial;  judgment. 

preference  of  actions  by  or  against '<01 

party  cannot  testify  to  personal   transaction  Mrith  decedent.     829 
judgment    may    be    entered    against    all    as    if    all    had    ap-    . 

peared 1817 

not  evidence  of   assets 1824 

after  removal   does  not   bind  estate  or  successor ....    1630 
realty    not   bound   by   judgment   against   executor,    etc.,    un- 
less  expressly   charged 182.1 

judgment  against,  to   state   whether   awarded   personally   or 

in   representative   capacity    1815 

separate    dockets    and    executions    on    personal    and    repre- 

■  sentative    judgment ; 1816 

when    judgment    not    stating    representative    caiiacity    en- 
forceable against  decedent  s  proijerty 1S14 

dispensing  with  or  limitinK  .security  o\\  apiieal V,\\'l 
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EzecvitorN  and  AdntliitiitratorM  ««  Contlnved. 

A(  TioNS  —  Continued. 

II.  Executions. 

successor  may   issue   execution   on  judgment   recovered   by 

pred?ce!>sor    16Q9 

on  judgment  on  counterclaim   against « 506 

against  pru|>«.>rty   in   hands  uf 1371 

against  executor,  etc.,  to  issue  only  on  leave 1KS5 

application  for  and  order  granting  leave 1826 

security  on  leave   to   issue  on   judgment  for  legacy  or   dis- 
tributive   share    : 1827 

1(K  Costs. 

liability   for  costs 1836 

judgment    for  costs  against 1835 

costs  against,   payable   from   estate 3246 

when    personally    liable    for    costs...' 3246 

security    for  costs   discretionary 3271 

action  against  beneficiaries  for  costs  and  expenses  incurred.  1916 

iCxemplllloatloii. 

.See   "Evidence."   VIII.    X;   "Records." 

Uxeiuptlons. 

from   jury  service,   see   "Juhy  and  Juiom.** 

from  arrest,   see  *'  Arrest." 

firoperty    exempt    from   execution,    see  •"  Exbcution,    VI." 

of    earnings    of    debtor 1870,  2463 

of   trust   fund    .- 2463 

cxeni|>t  property  not  reached  by  sujiplcmentary  proceedings....  2463 

not  reached  by  creditor's  action 1H79 

for  widow  and  children  of  decedent ^ 2670 

proceedings  to  compel  set  off  of  exempt  property.... 2671 

E:xpre««   Com  pan  ten. 

residence  for  purpose   of  jurisdiction  of  justice's   court..  2860.  2S.S1 
service   uf  summons    from  ju.stice's  court  on 2881,  2882 

KxtrnNion  of  Time. 

See  "Time." 

Uxtortton. 

taking    fees   not   prescribed   by   law   prohibited 3280 

for   services   not    rendered   prohibited 3281 

treble  damages   for  illegally   taking   fees 32S2 

fiSztra   AUo^vanor. 

See  "  Costs." 

P. 
Fftctorn. 

order  of  arrest  in  action   for  funds  cr  property  misapplied....     549 
in   justice's  court    (CM 

False   ImprlMonnient. 

included  in  term  "  i  ersunal   injury" , 3343 

limitation     of     actions ^M 

jurisdiction  of  .\.   V.  city  couit  over  action  for,  OD  vessels SK 


INDEX. 

False  Imi^rlsoBVient  —  Contlniieil. 

on  high  seas,  action  in  N.  Y.  city  court  for  U77-S187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albanj^   city   court    3223 

of  Troy  justice's  court  .• 3223 

costs  when  recovery  is  less  than  $50 S228 

False  Representations. 

as  ground  for  attachment 636,    687 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process..  133,  134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained-  by  mandate  of,  not  entitled  to  habeas  corpus, 

etc. 20J8 

Federal  OAees  and  OfBeers. 

certified  copies  of  documents  on  file  in.  admissible  in  evideace.,  944 

certificate  of  director  of  census  to  po.>ulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible......  944 

records  or  certified  copies  of  transfers  of  vessels  admissible....  945 

Fees. 

provisions  a|>ply  to  civil  cases  ontj , 3332 

special    provisions   not    affected 8330 

cnange  not  to  apply  to  uncompleted  services ,.. 8381 

in  proceedings  to  enforce  liens  on  vessels 3439 

for  oaths  and  acknowledgments * 8298 

for  administering  official  oaths 3289 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8291 

of  printers 8817 

I.    PmOHlBlTIONS    AGAINST   TAKING. 

judges  not  to  take  fees  for  advice • 61 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use. .  886 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  renoered,  prohibited 8261 

treble  damages  for  illegally  taking 8282 

II.  Liability  for;  payment. 

to  be  taxed  on  demand •••••••••••••••••...  8287 

to  be  paid  before  papers  transmitted 8292 

comptroller  to  audit  when  pavable  by  state 3295 

searches  for  state  officers  to  be  gratuitous 8290 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  for 461,     466 

III.  Op  clerks;  registers  and  stsnogsaprxrs. 

of  clerk  of  court  of  appeals 8800 

of  county  clerks  generally 8804 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer  .  .  .  .  , 3300a 

of  clerks    of    court 3306 

in  civil  actions 3301 

on   naturalization 3303 

of  clerk  of  N.  Y.  city  court 3164a 

of  register 330fl 

of  county  treasurer,  etc.,  on  money  paid  into  court 3321 

of  stenographers 331 1 

for  copies  of  notes 251 

how  paid    85*88 
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INDEX. 

Peen  —  Contlnvied. 

IV'.    Of    sheriffs;     CORONKRS;     COMStAfeLES.    ETC. 

of  sheriff  and   officers   for  attending  appellate   division 1S43 

uf  c\>nstahles  and  deputy  sheriffs  for  attending  court 3312 

of    sheriffs    X{ll7 

in   Xew   York  and  Kings  county 33IM 

in   replevin    1702 

sheriff  to  collect  by  virtue  of  execution ^ 3^{(i9 

of   coroners    3310 

of  marshal  executing  mandate  of  N.   Y.  city  court 33i> 

payment  of  fees  of  officers  on  sale  in  partition 1579 

V.  Op  reperkes;   commissioners  and  arbitrators. 

I 

judge  acting  as  referee  not  to  receive « .'....  1CG4 

of  referee    3^)6 

failing   to   report   not   entitled  to    fece-*-* *  1019 

appointed  to   superintendent   discovery 807 

in  surrogate  s  court   : 2752 

on  sale  of  real  property 329T 

commissions  on  distribution   of  proceeds  of   real  prop- 
erty .   .   . 3297 

of   commissioners   in   partition   or   dower 32{M> 

in  partition,  to  be  taxed li»35 

to   admeasure   dower,   to   be  taxed 1612 

in  condemnation    3370 

of  surveyors   in    partition   or   dower 3299 

of    arbitrators    2371 

VI.  Op  receivers;  executors;  gvardiams;  tKUstses,  etc. 

of  executor  or  administrator 2753 

,  executor,  etc.,  only  allowed  once  qn  different  letters 27o3 

not   allowed  when  will   provides  com|)ensation 27«'>3 

of    testamentary    trustees 2753 

of    general    guardian 27ri3 

receiver's   commissions    3^{20 

of  committee   of   incompetent '2!X^ 

cost   of  bund   of   receiver,   guardian,  trustee,   etc.* XSH) 

VTI.  Of  jurors. 

of  trial  jurors   3313 

in    special    proceedings    3316 

niilea>^    of    jurors 3314 

per  dU'tn  allowance  to  grand  and  trial  jurors 3314 

extra  pay  on  protracted  trials ^\\Tt 

in    justice's    court 3326 

presentation  of  claims  by  jurors  and  disposition  of  unclaimed 

fees 3331a 

VIII.  Of  witnesses. 

generally   3318 

on   deposition   to  be  used  in  another  state 3319 

party   testifying   not   entitled   to , . , 328S 

attorney  testifying  for  client  not  entitled  to 3288 

IX.  In   surrogate's  courts.     Sec  "  Surrogate's  Court." 

X.  Ik   justices'   courts. 

to   be   paid   before   services    rendered.' « 3328 

adverse   party   may   pay   and   tax 332i» 
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Fee*  —  Contliiued. 

X.  In  justices'  courts — Continued. 

of   justice  of  the   peace 3322 

on  transfer  of  cause  to  another  justice 3152 

on  sale  of  straying  animal 3002 

of  justice  and  constable  on  attachment  againat  witness 2972 

of    consUble 3323 

constable's  affidavit  upon   claim    for  travel   fees. . . « 3324 

person  deputized  to  execute  mandate  not  entitled  to 3156 

of   jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  for  and  paid  over. 

all  sums  received  for  official  services  to  be  includeJ  in  ac* 

count 3286 

by  clerk  of  court  of  appeals 3283 

clcrk_  of  court  to  account  for  and  pay  over 3283 

salaried   registers  to  account  for   and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

clerk 'of  N.  Y.  city  court  to  account  for  and  pay  over....  331 

Feigned  laauea. 

abolished 823 

Felony. 

attornev  disqualified  on  conviction 67 

deposition   ot   person  confined   for 877 

corrupt   omission   of  juror's   name   in   Kings   county 1158 

habeas  corpus   to   testify  in  case  of UOll-^014 

See  *•  Women." 

Flctltloua. 

bail,  see  "  Baii.." 

name,  see  "Name;"  "Unknown  Persons." 

Fidelity  Companlea, 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 7.15,    811 

justification   by '. . .     811 

Fiduciaries. 

order  of  arrest  in  action  for  funds  or  property  misapplied. .  •  >     &40 
in    justice's    court 2895 

Flmea. 

application  to  tines  against  grand  jurors. • 3351 

I.  When  to  bb  impouo. 

for  unlawfully  practicing  in  New  York  city. 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings       103 

for  disobeying  peremptory  mandamus  to  public  officer  er 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1106 

125."; 


INDBX. 

V*lM««  —  CoBtltKued. 

I.  Wbbii  to  be  I  u  posed  —  Continued. 

for  non-Bttcndancc  of  juror 1072,  llOO,  11S2 

in  special  proceeding 1195 

in  justice's  court   i. S009 

of  talesmen 1174 

In  justices*  courts. 

against  recalcitrant  witness  2974 

imposition  on  witness 2975 

minute  of  conviction  of  witness h 2076 

execution  for,  against  witness 2977 

application  of  fines  against  witnesses 2978 

II.  Fob  contempts. 

for  criminal  contempt  9 

in  justice's  court 2R71 

punishment  of  contempt  by 2266 

when  actual  loss  not  sustained 2284 

as  indemnity  for  damages  to  aggrieved  party 2284 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  civiljy 2281 

III.  Remission. 

power  of  county  court  to  remit 350,  351 

costs  on  remission   SS2 

notice  of  application   3S2 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  Collection  and  enpobcement. 

provisions  not  applicable  where  other  provision  made 2301 

dark  of  court  to  make  schedule  of  fines  imposed 2293,  2299 

to  issue  warrant  to  sheriff  2294 

to  whom  warrant   issues  when   delinquent   resides  in  another 

county   2295 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant     2296 

return   of  warrant 2297 

proceedings  to  compel  sheriff  to  return  warrant. 2297 

action  against  sheriff  for  failure  to  collect  fine 2296 

issuance  of  new  warrant  on  return  of  first 2298 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2300 
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V.  Actions  fob. 

action  for,  to  be  brought  in  name  of  people 1984 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction    of  justice    2862 

order  of  arrest  in  action  to  recover 549 

in  justice's  court    2895 

against  usurper  of  ofllce  upon  judgment  of  ouster 1956 

fine  afi[ainst  usurper  of  office  to  be  docketed 1956 

execution  to  collect,  against  usurper  of  office 1966 

rire  Costpanlea  and  Department*. 

members  exempt  from  jury  duty 1080,  1081.  1127 

proof  of  exemption   1062,  1128 

Flaherle*. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 

and  forest  law    4S4 
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when  deemed  auets  !n  hands  of  cxecuteri,  eta ••«••••••  9Ttf 

Foretbl«  Bntry  and  DetalBer* 

entry  by   force  prohibited 2288 

treble  damages 1069 

snmmar^  proceedings  to  dispossess  wrongdoer 2288 

application  to  remove  wrongdoer , 2234,  2235 

issues  in  summary  proceedings  to  remove  wrongdoer 2245 

costs 2250 

VoreeloBiire. 

I.  Of  mostgagb  op  xkal  rKoruTV. 
1*  By  action, 

jurisdiction  of  county  court 840 

infant  may  maintain,  in  his  own  name 1086 

service  of  summons  by  publication 438,    489 

obligor  in  bond  may  be  made  defendant 1627 

when  state  may  be  made  defendant. 1627 

summons  to  be  served  on  attorney-general  for  sute....  lii'Zt 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure    1628 

complaint  to  state  whether  another  action  brought  on  debt.   1629 
action  not  to  be  brought  until  return  of  execution   for 

debt 1«W> 

notice  of  pendency  to  be  filed  1681 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion   tfflO 

action   triable  where  property   situated 982 

final  judgment  to  direct  sale lf)26 

to  award  recoverv  of  deficiency IC^ 

Judgment  to  be  entered   in  county  where  property  situ- 
ated    16^ 

security   to   stay  judgment   pending   appeal    to  court   of 

appeals    13&t 

dismissal  on  payment  of  interest  and   part  of  principal 

due  . : :.......  1684 

stay  after  judgment  on   payment  of  interest  and  instal> 

ments  due      168(( 

estate  transferred  by  conveyance  upon   sale 1689 

rights  barred  by  conveyance  upon  sale 163) 

surplus    lo    be    paid   into   court 163i/ 

duties  of  ofEcer  making  sale 163^ 

sale  of  whole  wl.cn  oniy   ^  art  of  debt  due lob  j 

sale  of  part  only,  when  only  part  of  debt  due f TM 

officer  making  sale  to  pay  taxes,  etc IrfTO 

•ummary  proceedings  to  recover  possession  of  property..  2V!l£ 
,  notice  to  quit   required   before  summary  procei^dings  to 

recover  possession 22n^ 

additional    allowance   to   plaintiff ,. . . .  3252-825< 

when  action  settled  before  judgment 3252,  8254 

computation  of  additional  allowance 8262 

2.  By  advertisement, 

previsions  as  to  mortgages  to  TJ.  S.  loan  commrastoner* 

not  affected 2409 

provisions  as  to  mortgages  to  state  not  affected 2400 

when  mortgage  may  be  foreclosed 2887 

filimr  of  notice  of  sale 2888 

f  nbllcatlon  and  posting  of  notice  of  sale ^ 2888 

notice  of  sale  to  be  served  on  mortgagor  ana  grantees..  2388 
on  wives  or  widows  of  mortgagor  and  grantee...  2388 

on    lienors     2388 

on   heirs  of  deceased  owner,   etc 2388 

mode   of   service  of   notice   of   sale 2389 

county  clerk   to  indorse  and   index  notice  of  sale 2300 

contents    of    noM'cc    o' 2391 
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l^»r«elo«iire  •^  Contlmued. 

I.   Or  MORTGAGE  OF  EEAL  PROPEXTV  —  CmHAMJ; 

2.  By  advertisemBnt  ^^  Continutd. 

postponement  of  sale ,«..••»«•••••••  2389 

advertisement  of  postponed  9ale.  ......  •••■.'••• 2392 

time  and  place  of  sale .•..*••••  t  •••..  r •  -  2393 

sale  to  be  at  public  auction 2393 

separate   sale  of  distinct  parcels 2393 

mortgagee    may    purchase    ,,,..,•.•  23d4 

what  rights  cut  off  by  sale 2395 

affi«;avit   of   sale 23fl6,  2397 

of  publication  and  posting  of  notice*  ..>....  2396,  2397 

of    entry    of    notice    of    sale    in    county    clerk's 
office  .    2396.  2397 

of  service  of  notice  of  sale 2396.  2397 

printed  copy  of  notice  of  sale  ^o  be  annexed  to  ai5davit. .  2397 

affidavits  may  be  filed  and  recorded , 2398 

marginal  note  upon  record  of  mortgage 2390 

title  vests   in  purchaser  without   deed 2400 

without   filing   and   recording  affidavit 2400 

purchaser    may    require    affidavits 2400 

costs  allowed  2401 

expenses   allowed   t 2402 

taxation,  of  costs  and  expenses 2403 

surplus  to  be  paid  into  supreme  eourt 2404 

petition   of  claimant  to  surplus 2405 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  dtstrihution  of  surplus 2407 

reference  of  application  for  surplus 2407 

provisions  as  to  surplus  not  applicable  when  decedent 

died  seized  within  four  years  of  sale 2408 

delivery  of  certain  affidavits  to  purchaser 2408a 

n.  Op  mechanics*  liens  ov  real  property. 

purpose  of  title   3396 

definitions • f . . . .  • S39R 

to  be  by  action 3399 

jurisdiction  of  action    , 3390 

under  contract   for   public   improvement 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

provided   # • 3401 

ludgment  foreclosing  lien  on  publie  improvement 341R 

Dreference  over  contractors 3414 

judgment  for  delivery  of  property  In  lieu  of  money 34 15 

foreclosing  lien  on  railroad  property 3419 

1.  In  courts  of  record. 

notice  to  lienor  to  begin  action ..,.••» 3417 

cancellation  for  failure  to  begin  action 3417 

eonsolidation  of  actions  by  different  lienors 3401 

Joinder  of  lienors  as  plaintiffs 34«>2 

necessary  parties  defendant  •.....••••,.  3402 

waiver  of  defendant's  lien   by  failure  to  plead 34(C 

equities  of  lienors  to  be  determined tUOR 

judgment   for   defieiency    •..••!••« 3416 

for  debt  on  failure  to  establish  Hen... 3412 

offer  to  pay  into  court ••••..»• 3413 

eosts  and  disbursements  .....*.«». ..»*.at«»f 3411 

%,  In  courts  not  of  record. 

to  be  commenced  bjr  personal  service  within  atate. 3404 

complaint  to  be  verified , 3404 

necessary  allegations   of   complaint.  ...«..«t... 3404 

form  and  service  of  summons ,,;,..•«..••• •  3404 

•nbstituted  service  of  summons., #•••»•«« 
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INDES:. 

Forecloaure  —  CoBtlnined. 

II.  Of  mechanics'  lxsni  or  real  mio^erty  —  Centinu^d. 

2.  In  courts  not  of  record  —  Continued. 

joinder  of  Issut  by  verified  answer 3406 

judgment  by  default 3406 

trial  of  issues   , 3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeal  from  judgments  3409 

filing   transcripts  of   judgments 3410 

costc  and  disbursements. .  .* 3411 

ofiTer  to  pay  into  court 3413 

in.   Of   CHATTfiL  LIENS. 

proceedings  to  enforce  liens  on  vessels,  see  "  Vrssbls." 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court 340 

of  city  court  of  New   York 315 

of  city  court  of  Yonkers 32a3 

when  maintainable .•. 1737 

service  of  summons  by  publication 438,    430 

^tion  triable  where  property  situated 982 

warrant  tb  seize  chattel 1738 

from  inferior  court   1740 

Judgment 17.S9 

sale  under  jud^ent   f 1739 

of  inferior  court • 1740 

payment  of  surplus 1739 

judgment  for  deficiency 1739 

Foreign. 

foreign  corporations,  set  "  Corporations." 

procuring  testimony  from  foreign  countries,  etc.,  see  "  Deposi- 
tions. 

probate  of  foreign  wills,  see  "  SrRROGAtE*s  Court." 

ancillary  letters  to  foreign  executors,  etc..  sec  **  Surrogate  s 
Court."  ,.  ^  .     _ 

ancillary  letters  to  foreign  prt^ardian,  see      SuRROCATfe  s  Court. 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of   foreign    statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of  cases  admissible  to  prove   common   law  of  another 

state  or  country    942 

authentication  of  copies  of  records  of  foreign  courts 9o2 

oral  proof  of  copy  of  record  of  foreign  court 9.53 

effect  of  foreign  record  or  judicial  proceedincr,  not  declared....  9JS4 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 

country  admissible  in  evidence   956 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law 484 

place  of  trial  of  actions  for  penalties  for  trespasses • . .     968 

l^orfeltures. 

of  recognizances,  see  "  Recognxzavces." 

action   to   annul   corporation    for    forfeiture   of    franchises,   aee 

"Corporation;"  "Franchises;"  "Quo  Warranto." 
recoyery  of  property  forfeited  for  treason,  see  '*  Trxason." 
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INDBX. 

F»rf  eltvres  —  Contlm«c4* 

I.  Of  office.     See,  also,  "  Office  and  Oppicns." 

for  bringing  or  suffering  liquor  in  jail • 131 

of  sherin  for  failure  to  separate  prisoners 129 

for  conniving  at  escape • 1B0 

for  violations  of  law  by  justice  or  constable S138 

for  failure  of  justice  of  peace  to  pay  over  money 3153 
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II.  As  PENALTIES.     See,  also,  **  Penalties.' 

1.  When  incurred. 

of  life  estate  or  unexftired  term  for  malicious  waate 16B5 

not  incurred  by  act  conforming  to  decision  of  appellmte 

division  before  reversal 19S1 

by  juror  for  taking  ^ft  or  bribe 1193 

for  making  gift  or  bribe  to  juror IIM 

for  false  oath  of  creditor  of  insolvent  debtor 2199 

2.  Actions  to   recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved . . .     383 

for  statutory  forfeiture  to  state 361 

to  be  brought  in  name  of  people I9SI 

triable*  where  cause  arose 963 

place  of  trial  when  offences  committed  on  lakes,    rivers, 

etc 963 

by  attorney-general  or  district  attorney  to  recover 19i£! 

concurrent  jurisdiction  of  supreme  and  justice's  court..   1961 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery    when    statute    imposes    amount    not    exceeding 

specined  sum 19M 

district  attorney  to  render  account  of  collection 198S 

person  specially  aggrieved  may  sue 1888 

-when  common  informer  may   sue 18M 

common  informer  to  compromise  only  by  leave  of  court.    18M 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1SS5 

summons  in  action  by  common  informer  cannot  be  coun- 
termanded. .  . ItAS 

previous  collusive  recovery  not  a  bar 1898 

reference  to  statute  to  be  indorsed  on  summons 188T 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specined  sum 18B8 

indorsement  on  execution  of  justice's  judgment 

confinement  on  execution  against  person  on  judgment  for. 


Franchise*. 

action  to  annul  corporation  for  forfeiture  ur  misuse 1798 

action  by  attorney-general  against  corporation   to  try  richt   to 

exercise   1948 

triable  of  right  by  jury 1909 

all  claimants  to  same  franchise  to  be  joined 19M 

action  to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff 1901 

relator  to  give  security  for  costs,  etc 1901 

compensation  of  attorney-general  when  relator  joined 1981 

collection  of  costs  against  corporation   from  officers  and    mem< 

bers 1987 

Fmu4« 

limitation  of  actions  for 38! 

when  cause  of  action  accrues 38! 

verification  of  answer  to  charge  of 59 

order  of  arrest  on  allegation  of 549 

in  justice's  court 28BB 

when  order  of  arrest  issued,  allegation  of  fraud  mutt  be  f^oved.  MB 
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arrest  for,  not  affected  by  judgment  for  price,  etc. MS 

security  on  injunction  against  proceeding  in  action  for  actual 

fraud 610 

warrant  of  attachment  in  actions  for 635 

ground  for  annulling  marriage 174S«  1750 

witness  in  supplementary  proceedings  net  excused  because  an- 

awer  tends  to  convict  ot 2460 

Prandiilemt  Conxeyance*. 

no  appeal  to  court  of  appeals  from  Judgment  of  affirmance 191 

verification  of  answer  to  charge  of 520 

order  of  arrest  on  allegation  of 540 

injunction  order  against 604 

as  ground  for  attachment 636 

in  justice's  court 2006 

enforcing  iudgment  against  property  conveyed  by  deceased  judg- 
ment debtor , 1380 

Frivolous  PleiiiKliis*. 

application  for  judgment  on 537 

costs  on  application  for  iudgment 537 

no  appeal  from  denial  of  application 537 

notice  of  motion  for  judgment  in  N.  Y.  dty  court 8161 

special  and  trial  terms  in \ » 288 

Funeral   Bxpensea. 

See  "  Surrogate's  Court." 
payable  from  damages  for  death 1903 

Game  Law.  ^' 

joinder  of  causes  of  action   for   penalties  under 4S4 

Garnlnhment. 

levying  execution  against  wages,  etc.,   of  judgment-debtor 1891 

General  Rale*  of  Practice. 

See  '*  Rules  and  Practice." 

General    SeHslona. 

court  of,  in  New  York,  is  a  court  of  record 2 

Geneaee  Coantir. 

per  diem  allowance  to  grand  and  trial  jurors 3314 

Governor. 

may  change  place  of  holding  courts 38,      30 

ma:|r  order  out  military  to  assist  sheriff 1U7 

designation   of   justices   of   appellate   division 220,  222,     223 

may  appoint   extraordinary   terms   of   court 234 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.   Y.  city  court ". 321 

disqualified   to    act   as   trial    juror 1020 

lieutenant-governor   disqualified  to   act   as  trial  juror 1029 

private   secretary    disqualified   as    trial   juror 1020 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to 21 15 

to  be   paid  by  him   into  court 2116 

Grand  Aurora. 

in  Albany  county,   to  be   drawn   from  petit   jurors 1041 

exempt   from   trial  jury   service   in   New   York l(Wl 

proof   of    exemption 1(W2 

collection    of    fine    imposed    on 221J3-2.'J01 

application    of   code   to    fines    a<;ninst liXil 

supervisors   may    make    allowance    to 3314 

mileage    of    jurors 3314 

1261 
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Ofantor, 

ejecttnent  by  firrantcc  In  name  of ". 1501 

Ok*ant0. 

action  to  vacate  grants  by  statCi  tee  "  Lgttke«  Patxht." 

Gnar«lianM. 

I.  Guardians  ad  litem. 

how     appointed ....«•......•.•«.»... 472 

clerk  of  court  must  act  when  appointed * 472 

must  consent  to  act  In  writing 472 

must  give  bond  before  receiving  property ......••.  474 

security,   penalty   and  sureties 475 

security  may   be  increased  by  order......... ■ 475 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  Of  infant  plaintiffs, 

to  be  appointed  before  summons  issues 468 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

Eerson 459 
le    for    costs 489,  3249 

bond   of,    in   action  by   infant   for   legacy  or  distributWe 
share 1820 

2.  For  defendants. 

designation  of  person  to  receive  summons  agalnit  infant.  427 
appointment   of   Sjiecial,    for   judicially   declared  incompe- 
tent   428 

appointment  of,  for  infant 471 

for   absent  resident^  infant 4T8 

for  infant  in  partition 1535 

security   by   guardian    ad  litem   in   partition 1536 

cannot   be   waived    in    partition 19SQ 

appointment   in   condemnation  proceeding  for   infant  or 

incompetent 8363 

for   defendant   not   personally   ierv«d S863 

bond  of,  in  condemnation  proceeding 3363 

costs  in   condemnation    proceedings 3372 

costs   for   procuring  appointment  for   irrftttt  defendant..  8291 

not  liable  for  costs 477 

3.  In  justices'  courts. 

appointment     of 2887,   2888 

for  infant  plaintiff  liable  for  costs 2887 

defendant  not  liable  for  costs... 2868 

II.  Special  cuahdiaks. 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  to  comnel  conveyance,  may  be  ordered  to  convey..   2347 
appointment  on  intermediate  accounting  by  committee  of  in- 
competent  .^ 2842 

to  proceed   for   removal   of  committee  of  incompetent 

person . , 2342 

in  condemnation  proceeding  for  defendant  not  peraoa- 

ally    served 8363 

costs  in   condemnation   proceedings 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  inc4mptf4n$» 

appointment    for    incompetent    person 2351 

bond  of.  on  ap^^Hcation  to  sell 2351 

husband    may    be    annointcd,    on    application   to    reloaae 

dower  of   incompetent 2851 

V24i2 
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Gnardlana  —  Contlnn^d. 

II.  Special  guardians -~  Continued. 

1.  Jn  proceedings  to  sell  realty  of  infant,  «tc, —  Coutinucd. 

appointment   of,    for    infant.... 2352 

bond   of.    for  infant ,,..,,.....  2;io2 

trust  company  may  be  appointed  for  infant  without  se- 
curity .  . » • 2852 

prosecution     of    bond 2853 

2.  In  surrogate's  court. 

See  "  Surrogate's  Couai." 

■ 

ni.  Of  person  and  PRorBRTV.     S^  "  Sumlooate's  CouaT." 

service   of   summons  for  Infant   on , 426 

service   of  petition  and   notice   in  condemnation  proceed- 
ings.   3362 

ncca  not  give   security   when   acting  ad   litem 475 

I         appearance   for  infant  in  condemnation  proceeding 3ri63 

costs    in   condemnation    proceedings «...  3372 

petition  for  change  of  name  of  Infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1(44 

title  to  securities  rcprcscntini(  money  paid  into  court ....  749 

action  on  securities  rcprescntirig  money  paid  into  court..  749 

additional  security  before  receiving  money  or  property..  476 

may   be   ordered    to   convey    realty 2347 

proceedings  against,   to   compel  production  of  tenant   for 

life 2302 

liable   for  use   and   occupation    when   he   holds  over 1664 

action   by   ward   against,    fgr   waste , 1653 

Partition   by   agreement. 

application     for    authority 1590 

contents    of    petition 1591 

notice    of    application 1591 

court    may    authorise 1,192 

authority   to   execute   releases 1592 

effect  of  rcJeaaes , 1593 

H. 
Uabeaii  Corpnv, 

provisions  apply  to  all  common  law  or  statutory  writs 20tK3 

to  produce   life  tenant   on   proceedinga  to   inquire   into    life   or 

death   of • 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  2278 

prisoner  to   be   remanded ..**.... 2282 

X.  To  saxNa  up  to  tsstify. 

a    state    writ 1991 

for  general    provisions,   see   '*  Writs." 

may  be   served  only  by   elector  of  state 2000 

fees   and    undertaking   to    sheriff , 2000 

expenses  of  persons  not  offieers  for  bringing  up  prisoner...  2001 
no  fees  or  undertaking  on   application  of  attorney-general   or 

district  attorney  .  , , , . . , 2002 

service    of    writ 2003 

when   defendant  conceals   himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2(X)4 

return  to  be  made  at  time  and  place  specified 2006 

time   for   return    of   writ    returnable    forthwith 2006 

when    writ    may    issue 2008.  2(H)9 

what    eourts    or    judges    may    Issue 2008,2009 

when  issued   in   suit  pending  before  justice  of  peace 2010 

not    to    issue    when    prisoner    sentenced    to    death 2011 

under    sentence    for    felony,    except,    etc 2011 

requisites    of    application    for 2013 
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Habeas    Corpus  ^  Continued.  ^ 

I.  To  BRING  UP  TO  TESTIFY. —  Continued. 

prisoners  confined   under  civil   or  criminal  process  to  be   re- 
manded   2013 

officer  must  obey  and  return  writ 2l)14 

Itenalty    for   refusal    to   obey   and   make   return 20H 

non-payment  of   costs   punishable   as  contempt 2UUT 

II.    To    INQUIRE    INTO    CAUSE    OF    DETENTION. 

1.  IV hen  to  issue;  application, 

a   state    writ twi 

for  general   provisions,  see  "  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand...   20^ 

ficnalty  for  refusing  copy  of  warrant  for  detention 2065 

prisoners    entitled    to    writ 2ki\o 

may  be  issued  and  served  on  Sunday 22015 

prisoners  detained  by  mandate  of  federal  courts  not   cn> 

titled  to 2016 

on   final  judgment,  decree,  order  or  execution   not 

entitled   to    .        2016 

may  issue  nothwithstanding  issue  and  return  of  certiorari.  2iM4 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application   for   writ  be   by    petition 2017 

to    whom    application    to   be   made 2017 

requisites    oif   application    in    adjoining   county 2018 

petition     must    be    verified 2l>19 

essential    allegations    of    petition 201S 

when    writ    must    issue 20SS 

T)enalty    for    refusing    to   issue 2(m0 

when   writ  may   issue   without  application 2025 

2.  The  writ;  service;  return. 

form    of    writ 2021 

cannot   be    made   returnable   on    .Sunday 2l»15 

when  writ  may  be  made  returnable  before  another  judge.  2US3 
writ  not  to  be  disobeyed   for  defect  of  form 2024 

for  misnomer  of  person  to    whom   directed .A124 

can  be  served  only  by  elector  of  state 2(100 

fees    and    undertaking    to    sheriff,    etc. 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or    district    attorney 2ni£S 

service    of    writ SOOCi 

when    defendant    conceals    himself 20lCt 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed   person  to  whom   w^rit   directed 2l>24 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return    to   be   made  at   time   and   place   specified 2006 

time    for   return    to   writ   returnable   forthwith 2<KI6 

rcmiisites     of     return 2026 

body  of   prisoner  to  be   produced 2027 

3.  Compelling  production  of  prisoner. 

comiritmcnt    for    disobedience    of    writ 2028 

precept  to  bring  up  prisoner  on   failure  to  produce 2020 

power  of  county  may  be  called  to  execute  attachment  or 

bring    up    prisoner : 2090 

misdemeanor  to  conceal  prisoner  to  avoid  writ. . . .  20r>2,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 20M 

execution * 20M 

return    3066 

warrant  to  arre«:t   person  unlawfully  confining  prisoner.  .   2055 
proceedings 2006.  2057 

12414 
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Habeaa  Corpus  —  Contlaaed. 

II.  To  INQUIKB  INTO  CAUSE  OP  DETKNTioM  —  Continued. 

4.  Hearing;  determination. 

proceedings   on    return   to   writ 2031 

Erisoncr  may  controvert  return 2(K19 
earing    upon    controverted    return 2031) 

prisoner   to   be   discharged    if   unlawfully   detained 2031 

remand   of   prisoner   lawfully   detained 2032 

when   prisoner   under  civil    process  to   be  discharged....  2033 
power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2^*^ 

discharge   on   hail    when   irregularly   committed   on   crim- 
inal charge 2035 

remand   of   prisoner  to  officer   entitled   to  custody 203<{ 

custody   of    prisoner    pending   proceedings ^. ....  20;{7 

order  of  discharge  not  to  bejmade  witKbut  notice  to  per- 
son   interested    in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced   2040 

proceedings   on    return   of   certiorari,   in   lieu   of   habeas 

corpus   2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2043 

fixmg  and  allowing  bail   on  certiorari 2045 

by  whom  bail  on^  certiorari  to  be  taken 204ti 

,  discharge    of    prisoner    bailed 204 1 

writ    of    discharge    abolished 2018 

service   of  order   to   discharge 2048 

enforcing  order    for   discharge 2049 

penalty   tor    disobeying   order   for   discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2050 

penalty  for  illegally  recommitting  discharged  prisoner..  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  20<'>1 
non-payment  of  costs   punishable  as  contempt 2007 

5.  Appeals. 

what   orders   are   appealable 2053 

when  people  may  appeal 2050 

discharge   on   bail    pending   appeal   by   people 2058 

admitting  prisoner  to  bail   pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  apfiellate  di- 
vision  2000 

pending  appeal  by  prisoner  to  court  of  appeals. . .  20<{2 

pending   appeal    valid    for    adjourned    terms 2004 

custody  of  prisoner  i)ending  appeal  and  before  admission 
to  bail 2063 

Habitual  Drunkards. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of    county    court    .'VIO 

appointment,    powers   and    diities   of   committee    of   ]K*rson    and 
property,  see  "  Committee  of  Person  and  Property  of  In- 

COMPETF.NT     PeR.<?0NS.'* 

service    of    summons    on 420 

designation   of   |)crson   to    receive    summons   for.'. 427,  428 

service  of  summons   for,   on    f)er5on   designated   in  order 427 

appointment    of   special    guardian    ad   litem 428 

special  guardian  ad  litem  excludes  committee   from  control....  428 

service  of  summons  on,  mav  be  disttensed  with  by  order 429 

on  committee  by  publication 4:W 

appearance   of,   in   condemnation    proceedinfc 3303 

cannot  be   party   to   suboiission   to   arbitration 2365 

1966 
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Habitual  Druakarda  —  CoBtlnu«a. 

effect  of  appointment  of  committee  on  mibmission  to  arbitratloii.  38S2 

new  trial   of  action   to  determine  claim  to   real  pro(i^rty  when 

defendant    habitual    drunkard 1646 

action   to   compel    conveyance    by • . .  2345 

who  may  maintain  action  to  compel  conveyance 2346 

committee  may  be  difected  to  execute  conveyance  in  action  to 

compel 2347 

application  to  release  inchoate  dower  right  of 2351 

order    on    application 236) 

court  may  compel  specific  performance  of  interett  of 2344a 

Partition  by  aggteement. 

application   by  committee   for  authority 1500 

contents    Of*  petition 1591 

notka    of    application 1901 

court    may    authortte 1502 

authority  to  committee  to  execute  releases 150Q 

effect    of    releases '• 1540 

In  surrogate' s  court. 

See  "  SuRtOGATE's  CoukT." 


Hamilton  Cooatr* 

special  and  trial  terms  in. 


Helr«« 

I.    \U     CENSRAL. 

execution   aKainst   property  in  hands  of •• 1371 

no   execution    sfainst    decedent,   except,   etc * 1379 

issuance  of  execution  by  leave  against  decedent's  property..  1380 
levy   on    realty    under    judgment   ageinftt   ancestor    after    ten 

years ...:... 1252 

extension  of  time  to  set  aside  judgment  against  ancestor....     72J5 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court • 841 

not  to   be  arrested   when  sued  as  representative 555 

action  by.   for  partition  of  devised  property 15S7 

may    maintain    action    for   waste •• 16ri2 

juagment  aaainst  heir  bars  action  againAt  executor,  etc....  Igl 
notice    of    tornclosure   by   advertisement * 2388 

II.  Probate  or  heirship.     See  '*  StratoCAtfi  CotJUt." 

Herkfm^r  County. 

jail    liberties    for •••• • ••     145 

Hlfirhway-a. 

proceedings  to  acquire  lands  for 3383 

damages   for   cutting  timber   for 15^ 

overseer  to  seize  animal   straying  on '"  ' 

actions  for  penalties  for  allowing  animals  to  run  at  large,  sec 
"  .Strays." 

Holldar. 

sale  under  mortgage  not  legal  on •....»... 

summons  in  justice's  court  not  to  be  returnable  un.« 2877 

I2<04i 
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Homeatead. 


exempt    from   execution 13197 

designation  of , . , , 1896 

exemption  of  homestead  of  married  woman..., K^O 

continues  after   owner's   death 1400 

not  affected  by  temporary  suspension  of  residence. 1401 

lien   attaches  to  surplus  over  ^1,000. , 1402 

creditor's  setion  to  reach  surplus  value  over  $1,000 1402 

Hoapttala. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition   836 

reference    to    take    deposition .  ^ 836 

order  for  subncena  to  physician 836 

service   of   subpoena 836 

Uadaou,  Mayor's  Court  of. 

a  court   of   record ,,,..,,. « « . . , 2 

civil   jurisdiction 3196 

(lending  actions  transferred  to  supreme  court. 3197 

papers  and   records   transferred   to   county  clerk HIUH 

power   of   supreme   court   in   actions   transferred..... 3190 

removal   of   action   to  county  court   for    disability  of   judge....  3200 

subpoena   may   be   served   anywhere   within   state. 3201 

application  of  provisions  of  code 8202 

section  3301  relating  to  clerk's  fees  not  applicable... 3302 

Haabaod  and  ^'Ife. 

See,    also,    "  Markiage;  "    "  Markiep    Women;"    "  Surro- 
.gate's  Court." 
matrimonal  actions,   see  "Divorce;*'   "Marriage;**  *' Separa- 

TIOK." 

husband  not  proper  party  to  action  by  or  against  wife 4.'i0 

damages  to  person,  estate  or  character^  are  separate  property  of 

wife , 4.')0 

husband  not  proper  party  in  action  for  tortious  act  of  wife....     450 

may  be  witnesses  in  actions  by  one  another 828 

competency  to   testify  in   action   for  divorce 831 

privileged  communications  between 831 

dpmages   for   slander   are   separate   property   of   wife 1006 

'  rHease  to  husband  of  inchoate  right  of  dVwer 1571 

not  included  in  term  next  of  kin 1870,  1005 

I. 
Idlota. 

jurisdiction  over  custody  of  person   and  care  of  property....  2,'V20 

of   county    courts , 340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "Committee  of  Person  and  Property  op  In- 
competent Persons." 

to  be  discharged,  if  arrested R.'»4 

open  commission  not  to  issue  when  adverse  party  is, 805 

disability   to    move    to    vacate   judgment 1291 

exception  in  period  of  limitation  of  action  for  dower 1596 

new  trial  of  action  to  determine  claim  to  real  property  when 

^  defendant  an  idiot  1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2126 

appearance    of,    in    condemnation    proceeding 3^3B.S 

cannot  be  part^  to  submission  to  arbitration 2365 

effect  of  appointment  of  committee  on  submission  to  arbitra- 
tion  2:i82 

application   to    release   inchoate   dower   rights   of   incompetent..   2^'A 

onlcr    on    application 2.361 

court  may  compel  specific  performance  of  contract  made  by..  2-U44V 

UiOT 
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Idiot*  —  ComtlBved. 

I.  Service  0¥  summons  on. 

service   pf    suminons    on 426 

designation  of  person  to   receive  summons 427,  428 

service    of   summons    for,    on    person   designated   in   order...  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order....  429 

on    committee    by    publication 438»  438 


»• 


II.  Proceedings  ik  sviitOGATES'  courts.     Sec  "  Surrogate's  Court. 

III.  Special  proceedings  to  sell,   mortgage  or   lease  real  prop- 

erty.    See  **  Sale  of  Real  Property.'* 

IV.  Action   to  annul   marriage  op. 

idiocy    ground    for    annulling   marriage ^I"^ 

action    by    relative 1746 

by   next    friend 1748 

order  allowing  next   friend   to   sue H.'SS 

legitimacy    of    issue    of    marriage    with 1748 

V.  Partition    sy  agreement. 

application  by  committee  for  authority. 1500 

notice   to    superintendent   of   state    institution 1500 

contents     of     petition 1581 

notice    of    application luOl 

court    may    authorize I«'i82 

authority  to  committee  to  execute   releases •  .1582 

effect    of    releases 1583 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who    may    maintain 2346 

committee  may  be  directed  to  execute  conveyance 2S47 

Intiieacltnienta,  Court  for  the  Trial  of. 

is  a  court  of  record 2 

not  governed  by  general   rules  of  practice •  •       17 

liiipot<fnc>*. 

ground    for   annulling   marriage 1743 

who  may  sue  to  Rimul  marriage  on  the  ground  of 1752 

imprlaoniuent. 

I.  Commitment. 

for    criminal    contempt 0 

not  allowed  for  non-payment  of  interlocutory  costs,   etc.,  ex- 

ce|it,    etc l.*> 

not  allowed   for  money  due  on  contract 16 

of   recalcitrant   witness 8.'»6 

of  delinquent  juror   for  non-payment  of  fine  in   New  York..   1117 

on   final   order   for  contempt  punishable  civilly 2281 

warrant   of   commitment    for  contempt   punishable   civilly....   22^1 
prisoner   i  roduced  on   habeas  corpus  to   answer  for  contempt 

to    he    remanded 2282 

may  he  committed  on  discharge  from  custody 2282 

for   criminal   contempt   in   justice's   court 2K71 

12<» 


IX4UBX. 

t«iprl«OBBieiit  —  CoAtlmved. 

II.  Custody  and  D£temtiok  ov  pbisoxbi. 

under  federal  proceM • «•••■••  1S8,  184 

custody  of  prisoner  ...•••.•• • 110 

m  New  York 120 

term  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court 3083 

support  of  prisoners 112 

charge  for  food  is  prohibited 113 

'sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited ^ 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 110 

custody  of  jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  tnry  be  ordere<f  to  be  produced  on  indictment.  156 

when  committed  for  contempt 157 

arrest  of  sheriff  bv  coroner 174 

how  confinea 175 

place  of  sherifTs  confinement  deemed  a  jail : . . . .  176 

m  action  in  which  sheriff  is  plaintiff 170 

sheriff's  liability  for  escape *.  158 

connivance  at  escape  is  misdemeanor. 160 

Til.  Admission   to  libept'es  op  jail.     See  "Jail  Lueetibs." 
IV.  Under  execution  against  tub  person.    See  "  Execution." 

V.  Remedies  and  process  against  prisoners. 

service  of  papers  on  prisoner 131,     132 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    sec    "  Crime    and 

Criminals. 
habeas  corpus  to.  bring  up  prisoner  to  testify,  see  **  Habeas 

Corpus. 

deposition  of  person  under  sentence  for  felony 877 

disabilitv  by  inipribonment  for  crime  excepted  from  statute  of 

limitations     .^ 306 

on   conviction    for  crime,   interrupts   limitation  of   action    for 

real  property  ^ 375 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1506 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

VI.  Discharge  from. 

habeas    corpus    to     inquire    into     detention,'    see     '*  Habeas 

Corpus." 
county  court  may  discharge  person  committed  for  non-pajrment 

of  fine  353 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  imprisonment  of  debtor  confined  under  execu* 

tion,  see  **  Execution." 

power  of  citv  court  of  New  York  to  relieve  from 3168 

discharge  of  insolvent   from,  see  "  In'.^olvent  Dp.btors.^" 
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INOBX. 

Income. 

included  in  term  "property^*..... •.••.••••«..•     TU 

Ineompeteiit  Persons. 

defined 2320 

Sec  "  Habitual  Dkunkards;  "  **  Idiots;  "  "  Luwatics." 
Appointment,   powers   and    duties  of  committee  of   person    and 
property,  gee  "Committee  of  Person  and  Peoperty  of  In- 

COMPSTSNT    FB1«0NS.'* 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sals  op  Real  Property. 

action   to   compel   cop  veyance   by v . . . . ." *2Mr* 

cannot  be  party  to  submission  to  arbitration ZliHTt 

court  may  compel  spicific  performance  oi  contract  made  by  in- 
competent   person 2344a 

Incnmbvanees. 

when  cause  of  action  accrues  for  breach  of  covenant  against. *. ..     881 

Indeni  nltora. 

of  sheriff  on  levy,  sec  "Attachment;  "  *'  Executioh." 

Indictment. 

not  barred  by  punishment  for  Criminal  contempt 13 


by  civil  punishment  for  contempt, 
production  of  civil  prisoner  on ........ , 166 

Infanta. 

Sec,  also>  "  Guardian." 

I.  Disabilities. 

cannot  act  as  executors !2564 

cannot  be  party  to  submission  to  arbitration 2S65 

under  fourteen,  to  be  discharged,  if  arrested Q&4 

rights  of,  saved  against  judgment  of  ejectment  by  default....   1527 
new  trial  ot  action  to  determine  claim  to  real  property  when 

defendant   an  infant    7 ^ 1646 

disability  by  infancy  excepted  from  limitation  of  actions.   875,     396 

disability  to  move  to  vacate  judgment 1201 

infancy    excepted    from    period    of    limitation    of    action    for 

dower   1596 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2126 

creditor's   action    against   heirs,    next   of   kin,    etc.,   not   sus- 
pended  by   infancy    tSSS 

II.  Actions  by  and  against. 

may  maintain  action   , 468 

relating  to  real,  property  in  his  own  naoit ^ . . . .  1686 

may  sue  as  a  poor  person 458 

vcrificauon  of  petition  for  leave  to  sue  as  poor  person 459 

action  by  or  en  behalf  of,  to  annul  marriage 1744 

order  panting   leave   to  next    friend,    etc..   to   sue  to   annul 

marriage    « 1755 

recovery  of  dower  by  default   or  collusion   of  guardian   docs 

not  affect   . Irt05 

competency   as   witness    850 

open  commis<^ion   to   take  deposition   cannot  issue   when  ad- 
verse party  is  infant 

commission    to    examine    orally    cannot    issue    when   adverse 

party  is  infant 

reference  by  consent  not  made  when  infant  a  defendant 1012 

laro 


INDfilX. 

Infants  -^  Contlnned. 

II.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  ma^   be  entered  against.........  1219 

preference  of  actions  by  or  against 791 

by  or  against  trustee  tor ..»* •.«. 791 

1.  Swrvict;  appearance. 

service  of  summons  on • 426 

on  person  designated  in  order 427 

desi|[nation  of  person  to  receive  summons 428 

service  of  summons  on  parent   or  guardian  by  publica- 
tion .        438.  439 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed....  469 

liable   for  costs 469 

application  for  appointment  of  guardian  ad  litem  for  in- 

fant   palintiff 470 

infant  defendant  to  appear  by  guardian  ad  litem, 471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how    guardian   ad    litem   appointed 472 

clerk  of  court  must  act  as  guardian  ad  litem  when  ap- 
pointed     472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian   ad  litem   for  absent  infant  de- 
fendant   473 

service  of  summons  on  guardian  ad  Utem  of  absent  in- 
fant defendant   ; 473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty     474 

penalty  and  sureties  on  bond  of  guardian 47S 

general  guardian  acting  ad  litem  need  not  give  security..  476 

security  of  guardian  ad  litem  may  be  increased  by  order. .  475 

guardian  ad  litem  of  infant  defendant  not  liable  for  cottt.  460 
service  of  petition  and  notice  in  condemnation  proceed- 

injr   on    3362 

appearance  of.  in  condemnation  nroceedtng 3363 

appointment     of    guardian     ad    litem     for,    in     justice's 

cpurt 8887.  2888 

when  defective  appears  nee  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service   of  surrogate's  citation  on 2525 

designation  of  person  to  receive  citation  from  surrogate's 

court    for   2530 

BiM>ointmcnt  of  special   guardian  by   surrogate. ,  .V.V.W.  2534 
costs    against   intant   plaintitt,    collectihie    from    guardian 

ad  litem 3249 

for  procuring  aopointment  of  guardian  ad  litem  for 

infant  defendant doki 

may  bring  by  authority  of  surrogate 1534 

appointment  of  guardian  a  J  litem  for  infant '.  15.35 

security  by  guardian  ad  litem   I535 

cannot  be  waived  '.'..//..'.'.  1536 

title    to    bo    ascertained    before    interlocutory    judgment 

when  infant  is  party I545 

payment  or  investment  of  shares  of,  in  proceeds  of  iaiid 

sold  . 1681 

compensation    to    equalize    not    awarded    against,    luiiess, 

**^ •. 1687 

By  agreement. 

^  ■  application  by  guardian  for  authority 1590 

contents   of   petition    1691 

notice  of  aopUcaiion    '.'.,',','.'.'."  1691 
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INDEX. 

Infants  —  Contlnned. 

.  II.  Actions  by   and  against  —  Continued. 

2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court    may    authorize ., 1592 

authority   to  guardian   to  execute  releases...' 1^6X1 

effect   of   releases 1&9CI 

3.  Action  to  compel  conveyance, 

when    may    be    brought 2!i4SS 

who    may    maintain 2^M6 

guardian  may  be  directed  to  execute  conveyance 234' 

III.  Change  op  name. 

petition    by    guardian 2410 

notice    of    application 2413 

order  authorizing 2414 

IV.  PaoFEiTY.      See   **  Surrocate'b    Couet." 

Kardian  of  infant  can  only  purchase  on  behalf  of  ward....  1679 
nd  of  guardian  ad  litem  m  action  for  legacy  or  distributive 

share 1820 

sale  of  contingent   interest  in  real   property ^ 2348 

guardian  or  trustee  holding  over  liable   for  use  and   occupa- 
tion   lOU 


Informer. 

action  by,  for  penalty  or  forfeiture 1894-1898 

Injunction. 

writ   abolished   and   order   substituted 602 

I.  When  to  issue;  application. 

right  depending  upon   nature  of  action 60C1 

on    extrinsic    facts 604 

against   acts   of   state   officers ; 605 

not   be  granted  with  arrest  or  attachment,  except,  etc 719 

in   action   to  charge  joint  debtor  not   summoned  in   previous 

suit 1940 

restraining  waste  pending  action  as  to  real  property 1081 

temporary,    not    granted   on    submitted    controversy 1281 

in    judgment  creditor's   action,    restraining   transfer    or 

payment 1876 

in  proceedings  supplementary   to  execution  restraining  trans- 
fers, etc 2451 

against    alienation    of    property    acquired    from    incompetent 

person    2327 

to  stay  summary  proceedings  to  recover  possession  of  land..  2^65 
power    of    surrogate    to    grant    temporary,    against   executors, 

etc 2490 

may  be   granted   on   counterclaim 720 

by  whom   order   may  be  granted 6UG,  OUtt 

proof  of   groimd5   for 6^ 

order  granted   at   any   time  during  pendency   of  action 608 

order  may   be  granted  and   served  on   Sunday 6 

time   for   rendition   of   final  decision 719 

notice    of    application QUO 
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Injunction  —  Continneil. 

I.  When  to   issue;  application  —  Continued. 

costs    for    procuring    injunction    order 3251 

judgment  in  acttan  to  •<tay  firoceedings  after  verdict,  etc....     Gl'i 

1.  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice....  1809 
restraining  director   or   officer  from   performing  duties   to 

be   made   only   on    notice 1 W rt» 

suspending  business  of  foreign  corporation 1H09,  1812 

temporary,   (lending  action   to   dlssolvs  corporation 17H7 

in  aetion  to  annul  corporation IS^K-t 

\n    action    against    corporation    for    usurpation    of 

franchise ISTm 

staying  actions  by  creditors  pending  actipn  againat  ofl^rii 

for   misconduct   , .  180G 

pending    action    to    dissolve    corporation. .  • .  t . . » t  •  180(J 

{lending  action  to  annul   aor|>oration . . ,  * lU(Ht 

pending     voluntary     dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate   right 1801 

for  usurpation  of  franchise  or  priviUsa  to  contain 

perpetual    injunction 1955 

II.  Tms  OKDJui;   saaviCE. 

injunction    pending    application 009 

order   must    recite    grounds 610 

service    of    order 610 

on  corporation 610 

III.  Secuiity. 

.  to  stay  proceedings  in  action  before  trial 611 

after    trial    and    bcfors   judgment 612 

after  judgment , , 613 

money  deposited   to  be   paid  over  on   undertaking  for   restitu- 
tion      014 

cancellation    of   undertaking    for    restitution 615 

on  stay  of  proceedings  after  verdict   in  ejectment UlC 

after   verdict    in   action    for   dower 61C 

to  stay  proceedings  in  ejectment  or   dower,   includes   damages 

for  waste 617 

undertaking   in   lieu   of   deposit    of   money , 618 

and  deposit   dispensed  with   in   cases   of  actual   fraud..     610 

cases   not   specially   provided    for 620 

special    statutory   provisions    not   affected 601 

nrw  undertaking  may  be  ordered  on  application  to  vacate  or 

nfodify 629 

security  not  required  from  state,  municipality,   etc 1990 

IV.  Vacating  or  ifODiPYiNc  order. 

application    without    notice , , , C26 

on   notice 627 

prior  motion   not  to  prejudice  subsequent   application 628 

application    for    failure    of   complaint    to    set    forth    cause   6f 

action 628 

new  undertaking  may  l>e  ordered  on  application  to 629 

undertaking  by  defendant  to   indemnify   plaintiff <»29 

verified   answer   deemetl   an   affidavit TwiO 

time  for  rendition  of  finql  decision 719 
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INi>BX. 

Injunction  —  Continued. 

.  V.  Recovery  of  damages  sustained  by. 

ascertainment    of    damages 623 

damages   sustained   by   third   person 024 

action     on     undertaking <££> 

liability  of  state,   municipality  or  officer   for  damages  caused 

by IMIU 

VI.  Effect   of   stay   on    limitation. 

time  of  stay,  excepted  from  period  of  limitation -^OG 

of  arbitration  by.  excepted  from  statute  of  limitations.  411 

excepted   from   period    for   issuing  execution 13S2 

not  included  in  life  of  lien  of  judgment 13S& 

Inns  nnd  Innkeeper*. 

innkeeper  disqualified  to  act  as  iustice 266B 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2S68 

Inqnlaltion. 

See,  also,    "Assessment  op   Damages." 
under    writ    of   assessment   of   damages*   see   "  Assessment    op 

Damages." 
in  lunacy  for  ap{x>intment  of  committee  for  incompetent  person 
see  "  Committee  of  Person  and  Property  of  Incompktcnt 
Persons." 

for  want  of  affidavit  of  merits 9N) 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim..     515 

writ  of  inquiry  part  of  ludgment-roll  on  default 12S7 

to  assess  damages  on  judgment  absolute  of  court  of  appeals.  . . .     194 

on   application    for   judgment   by   default 1215.  1216 

to  ascertain  damages  from  injunction 623 

on    default   in   replevin 1729 

remitting  portion  of  verdict  in  N.   Y.  citjr  court » . .  317« 

evidence  in  mitigation  of  damages  admissible 536 

motion   for   new   hearing  on 1232 

Insane   Persona. 

See  "  Lunatics." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Property  op  In- 
competent   Persons." 

special  proceedings  to  .sell,  mortgage  or  lease  real  property  of, 
sec  *'  Sale  op  Real  Property. 

Insolvent  Debtors. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of   act 2231 

stav  of  warrant  to  disfiossess  insolvent  tenant  on  undertaking 
tor  payment  of  rent 2254 

trustee  to  give  security  for  costs  as  plaintiff Zk,tjb 

L  Discharge  prom   debts. 

1.  Application;   consents    of   creditors, 

application    barred   by    failure   to   apply    after   notice   by 

creditor    .    .    2217 

who  may   be   discharged 2H9 

to  what  court  application  made 21!Ul 

contents  of   petition • 2i51 

consent  of  creditors  to  be  annexed  to   petition 2152 

executor,    etc.,    may    consent    by    leave    of    surrogate....  2153 
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INDBX. 
InaoWent  Debtor* — Conttniied* 

I.    DXSCHAKGS   PROM    DEBTS ContinUcd. 

1.  Application;  consents  of  creditors -^  ContinueAm 

trustee,"  receiver,  etc.,  may  consent  with  leave  of  supreme 

court 21M 

consent  of  corporation  to  discharge • o7?J 

execution  of  consent  to  discharge  by  partnership Zloo 

consent  to  discharge  has  effect  of  composition  in  question 

with   other  joint   debtors 2158 

effect  of  consent  of  purchaser  of  debt ^ .  2157 

consenting  creditor  to  relinquish  security 2158 

penalty  for  false  oath  of  creditor 2159 

affidavit    of    consenting    creditor 2180 

non-resident  consenting   creditors  to  annex   account  and 

specialties • •....  2181 

schedule  of  debts  and  property • 2162 

affidavit  to  schedule 2163 

2.  Hearing;  contests;  determination, 

order  to  show  cause 2164 

publication  and  service  of  order  to  show  cause 2166 

Eroof  of  service  and  publication  of  order  to  show  cause. .  2166 
earing ^ 2166 

contested  application  to  be  put  on  calendar 2167 

proceedings  on  contested  application  same  as  in  action . . .  2167 

contesting  creditor  to  file  specification 2168 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of^  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  of  insolvent... 2172 

grounds  tor  refusing  discharge .....••..•...  2178 

costs  on  contested  application • 2167 

8.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed 2174 

appointment  of  trustee 2175,  2178 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2178 

vesting  of  property  -  in  trustee 2177 

what  contingent  interests  vest  in  trtistee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment    1268 

application  for  leave  to  sue  on  assignee's  bond 1800 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assi^ment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  ofiice  of  county  clerk.... 2181 

conclusive  evidence  oi   proceedings 2181 

other   papers   presumptive   evidence  of    proceedings   and 

facts 2181 

operates  to  exonerate   from  debts  and  liabilities 2182 

cancellation    of  judgment   against   debtor 2182 

dcbts^  to  foreign  creditors  not  discharged .,..,  2183 

liability  on  foreign  contract  not  discharged 21^ 

debt  or  duty  to  United  States  not  afFectcd 2184 

liability  to  state  for  taxes  not  affected 21fitf 

for  money  received  as  public  officer  not  affected. .  2154 
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IXDEX. 

Inaolvent   Debtorn       Continued. 

I.    DlSCHASGE    FROM    DEBTS  —  Cofltlnued. 

4.  The  discharge;  its  iff  eel  —  Cofltifitied. 

how  validity  tested  by  creditor .'....«. tlS 

debtor  to  be  releas*d  itdtA  imprisonment  for  discharged 

debt  or  liability    21W 

when  void  for  fraud  of  miscortduct  of  debtor 2186 

Validity  of  discharge  may  be  attacked  tm  motion  to  vacate 

order    of    arrest    2187 

on  motion  to  vacate  execntion  against  perfon 21K7 

limitation  of  action  agaitict,  to  recover  chattel 38S 

discharged  debtor  to  give  security  for  costs 32Q8 

II.    EXEMFTION    FBOM    AaaEST    OR   DiSClfAftOK   FOB   lSll>RlSONMeKT. 

who  may  apply   2188 

to  what  court  application  made . .  * 2lS8 

contents   and   verification  of  petition 2189  * 

petitioner's    schedule    2100 

affidavit   to  schedule    «...  2191 

order  to   show  cause 2192 

publication  and  service  of  notice  of  application 2192 

Erooedurc 2198 

earing 2193 

trial  of  contested  application ....'. 2193 

order   directing  assignment    2194 

nomination   and   appointment  of   trustee. 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted.  .  2195 

order   to   be    recorded 2196 

release  of  petitioner  from  imprisonment. 2197 

debts  and  liabilities  not  affected  by  exemption 219R 

lien  of  judgment  or  decree  not  affected  by  enemptloti 2198 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  deClirlty  for  COtts S269 

Ill«p«ctloa. 

S«e,  also,  "  Physical  £3iamxiiatioi«.*' 
Of  books  and  papers. 

court    may    order SOS 

general  rules  of  practice  to  prescribe  caset  for.  and  procedure.     8^4 

petition 80R 

order  to  discover   or   show   causC. 805 

stay  of  proceediflgi  pendfftg 80f» 

vacating  order  to  discover  or   show  caaM«..« 8(M 

order  on  return  of  order  to  show  eauM 807 

\  appotnffflenf  of  referee  to  superintend 8*>7        | 

.  foe«  of   referee 807 

'  punishment  for  dlso?>edience  of  order. 808 

striking  out   pleadinsr   for   disobedience   of   order 808 

dismissal  of  complaint  for  disobedience  ot  Ofdef 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disoliedtcncc   to  order  a  contempt < JJOS 

effect   of   papers,    etc..   produced • « 809 

of  property  levied  on  under  execution  «.*..«..«.«.. 1384 

surrogate's  books  to  be  open  to 24Qf 

of  books  on  obtaining  relief  from  sub|/ana  diiciif  iecum 867 

InaiirMin<*e  romfiniileM. 

policyholder  not  disqualified  to  act  as  ^udge  of  r.ppellatc  court.  .        46 

petition  hy,  for  change  of  name , . . : 2411 

superintendent  of  iTi^i]r.nnce  to  approve  change \  2411 

contents  of  petition   for   change 2412       ^ 

order  chanprlng  nnme  to  be  tiled   with  supc^'intendent  of  insur- 
ance    2414 

ptoccedtngs  to  change  name  of  town  or   <-'unty  Cooperative  in- 
surance  companies    2411,  2413.  2414 

l2Trt 
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Inaaraure    CoiupauleM  —  Continued. 

excepted   froiJi   provision   for  voltmtify  dissolution 2420 

service  of   summons   from  justice's  court   on 2W81,  2882 

residence  for  purpose  of  jurisdiction  of  justice's  court.,.   28<39.  2881 

iBterent. 

after  suiBcient  tender « 733 

on   judgment,    runs    from   time   of   entry 1211 

of  restitutioti    ♦ 1211 

of    court    of    claims 2f>!» 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  VSiTt 

execution   to  specify  dat<  from  ^which   to  be  computed I'.UIH 

to  be  added  to  verdict  for  causing  death  by  negligence 19U4 

Interylcader. 

when  ordered  . . S20 

terms    within    discretion    of   court S2<> 

suit  by  debtor,  demanding   iudi^ment  of . . « « 820a 

may  ht  ordered  in  court  of  claima 281 

Interpreter*. 

appointment  of*  in  Kiiigs  county (M 

for    county    court    of    Kings 3(i0 

for    surrogate's    court    of    Kings    county 2r>1.'{a 

of  city  court  of  New  York. X^i 

punishment    for    fal.sely    interpreting. 3.'M 

not  to  receive  fees  for  official  services* 33(1 

appointment  of,  for  justices  in  iieace  court  of  Brooklyn..*  3121-3124 

InterroaratorfeM. 

for  examination  of  witness,   see   "  DcrosiTioN." 

Intervention. 

person  interested  may  apply  to  be  made  party..... 4.72 

Intestate. 

definition    of,    in    surrogate's    proceedings 2514 

Inventory. 

.See  "  SrRR(x:ATE's   Coi-rt.*' 

on    attachment,    see    "  .Xttaciimewt."  * 

committee  of  property  of  incompetent  to  file  in 'tntory 2.341 

annual  examination  of  inventory 2342 

order  that  committee  file  Inventory  or  siipi»ly  deficiency.  2342 

of  decedents'   estates    2<5Cr>-2(n« 

when   inventory   may  he  contraflictcd  in   action....    18.32,  18.34 

liahilttv   for  iniconectod  demands  included  in 18:W,  18;i4 

Of   general    jruardian,    annual 2t)60 

nffidavit   2(if{l 

to   he    exatTrlnrrl   by   surrogate    annually 2CWi2 

supplying,  dcfcctb  hi '. 2tW.3 

■ 

Inrevalaritles. 

See,     also.,    "  AMEWnMFVT;  "     **  T)eff.cts;  "     "Mistakes." 

cixTo '  by  hidiriVjcnt  on   verdii-l.   rtc 721 

f.«    he    ^ii|ijilit'(l    hv    <M.nrt 722 

fnv  fT  of    CiMWt  to   nni.  ti«I    iir  ■    ■   -.   i«I   n.lin",-;     etc 723 

immaterial  trrc)ts  to  ho  ili^Tc'Mrile<l 723 

larr 


INDEX. 
See    "DiYomcE;"    "LiomicACY;-    "  Mae»ia«i;  "    "SiFAMf 

TIOH." 

laanes. 

I.  Of  law  and  fact.  ^^ 

defined  . • •••  oflR 

must  be  disposed  of  by  tnal... J^ 

order  of  trial  of  issues  of  law  and  of  fact,. «jw 

court  may  direct  order  of  trial  of  issues  m  same  action....  m.i 

separate  trial  of  one  or  more  issues w«^ 

imniatcrial   issues   need   not  be  tried -^J 

to  be  tried  at  terms  held  by  one  judge  only ^12 

filing  note  of ttttJ* 

in  N.  Y.  city  court »J^ 

order  on  calendar '-^VJ  07*1 

order  of  disposition  of ""^  ™ 

either  party  may  bring  to  trial 5^' 

o€  law  triable  by  court 52 

when  it  arises   JSJ 

triable  at  special  term......:............. ^ 

triable  in  any  county  in  judicial  district ♦"Hii 

when  to  be  tried  as  contested  moUon. . ,  .••••••••• .JJ® 

severance  of  issues  of  fact  and  ot.  law  on  different  canses 1^ 

of  fact;  when  it  arises Jjl 

triable  by  jury. -. Jg 

what  issues  triable  by  court i*:*.*;V* 

counterclaim  deemed  an  action  for  purpose  of  tnal  by 

court  or  jury • .^J 

when   issue  arises  on  alternative  mandamus .^^..  ^» 

costs  when  issues  of  law  and  of  fact  joined 3232,  .TOJ 

when  several  issues  of  fact  joined o3S4 


« 
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II.  Special  issues  for  trial  by  jury. 

feigned  issues  abolished  and  order  substituted. ffi3 

as  of  right   JJJ 

when  discretionary \y"    rii 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.     »72 

how  settled  and  tried  in  action  to  annul  mamagc i7!W 

settlement  of,  in  action  for  divorce... 17B7 

on  opposition  to  insolvent  discharge  from   debts 21  «s 

on  application  for  exemption  from  arrest,  etc 2193 

J. 
Jails. 

\  detention  of  civil  prisoners  in,  see  "  Imprisonmxnt.** 

I.   DESlGNArfoN    AND   CUSTODY    OF. 

keeper,  etc.,  of  county  jail  exempt  from  jury  icrvlce 1^0 

in  New  York  county '-''  fJO 

custody  of 120.  JJJ 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  bt  kept  separate ; 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process Ig 

appointment  01  physicians 126 

removal  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in... Ivs 

permit  to  use  liquors  in • •  • .  12J> 

misdemeanor  to  bring  liquv')r  into.  ...^ • 130 

to  suffer  use  or  sale  of  liquor  in ISO 

designation  of,  if  jail  becomes  unfit ISS 

rCTOcatioQ  of  designation  of 
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INDEX. 

Jails  —  Continiieil* 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff 137 

removal  of  prisoners  on  jail  liberties  to  new  jail 138 

revocation  of  temporary  designation 141 

removal  of  prisoners  in  case  of  fire 143 

temnorary  designation  during  absence  of  judge 144 

production  of  civil  prisoner  on   indictment 15W 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriflF 184 

enforcing  delivery  of,  to  sheriff's  successor 188 

Jail  I.ll»ertle«. 

I.  Designation  op. 

in  case  of  designation  of  tem^rary  jail 138-140 

on  revocation  of  temporary  designation  142 

designated  in  the  several  counties 145,  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

11.  Whbn  entitled  to. 

who  admitted  to  149 

undertaking   for    150 

is  for  indemnity  to  creditor 151 

to  be  filed ino 

justification  of  sureties 150 

exonerates  sheriff  from  liability  15<t 

deposit  of  money  in  lieu  of  undertaking 582 

prisoner  committed  if  surety  insufficient  152 

sureties  may  surrender  prisoner l.'i.S 

manner  of  surrendering  prisoner   154 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking   for,   by  person  arrested   by  coroner IMl 

person   taken  in  execution   for  penalty  or  forfeiture  not  en- 
titled  to 3032 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution   for  woman's  earn- 
ings  ; 3221 

III.  Escape.     Sec,  also,  **  Escape," 

escape  defined    15ii 

sheriff's  liability  for  i^scape  from 158,  159 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner   181 

penalty  for  connivance  at  escape 159 

money  deposited  to  be  applied  to  damages 5*^2 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   U\0 

sureties  may  make  any^  defence  available  to  sheriff 100 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff   103 

stav  of  proceedings  on  judgment  for  sheriff 164 

judgment  against  sheriff  for  escar)e  is  evidence  of  damages...  165 

by  person  causing  confinement  of  prisoner  ....*. KM) 

measure  of  damages    167 

action  for  escai>e  barred  by  action  on  bond  168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sherifT  for  liberties....  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jetferson  County. 

jail  liberties  for  145 
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INDEX. 

Joinder. 

of  causes,  sec  "  Plkadinc."  VI. 
of  parties,  sec  "  Pasties,"  IV. 

Joint  Deb  torn. 

estate  of  party  Jointly  liable  not  discharged  by  deatb 

non-joinder  or   misjoinder   in  action  against  joint   debtors  en- 
gaged in  transportation  l^iS 

,  separate  composition  with  one  does  not  release  others IM:! 

satisfaction  of  judgment  upon  composition  by  one 1W3 

rights  of  co-debtors  not  affected  by  composition  with  one 1W4 

consent  to  insolvent's  discharge  has  effect  of  composition 2154 

confession  of  judgment  by  one. . .  « 1274 

I.  Procedure,  etc.,  when  all  not  served. 

action  may  proceed    193k 

judgment 1932 

docketing  judgment.  . 1936 

effect  of  judgment  1033 

execution 1934 

enforcement  of  execution 1935 

in  supplementary  proeeedin^  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action..  1871 

In  justice's  court. 

rendition  and  entry  of  judgment 30SO 

execution S020 

docketing  transcript  of  judgment ....,.,... S021 

n.  Action  to  charge  one  not  served  in  previovb  suit. 

may  be  maintained    1937 

complaint 1938 

defences  available 1939 

provisional  remedies , 1940 

judgment 1941 

execution 1941 

costs , 1941 

separate  action  against  partner  not  sued  or  served  in  original 

.  suit 1946 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 3021 

III.  Actions  on  joint  and  several  lurilItt. 

severance  on  death  of  one  defendant 758 

consolidation  of  actions  , 819 

persons  jointly  liable  deemed  one  person  in  action  agminst  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 457 

'oint-Stock  Associations. 

included  in  term  "  person  '*  In  condemnation  law , SXSS 

service  of  summonr.  on  stockholders  by  publication 438,     439 

filing  of  statement  of  names  of  members «.....,, 1945 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons enR[aged  in  transportation  z  *  *  *  1945 

proceedings  to  sell,  mortgage  or  lease  real  property*  see  "  Sali 
OF  Real  Property." 

Joint  Tennntii. 

See,  also,  "  Partition. *• 

separate  action  in  ejectment  by • •...  1600 

ouster  to  be  proved  in  ejectment  between  co*tenaQta. •••..«•••.  1515 

action  for  waste  against  co-tenant ...••»...•  16B6 

for  proportion  of  profits  against  co-tenant 1606 
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term  defined ^^ .... .  8848 

disobedience  of  inferior  maflttrate,  judge  or  ofllcttr  pvnlamblc.  14 

convention  of  judges  to  aukc  general  rules  of  practice 17 

power  to .  adjourn  term  of  court  ...;...< 34 

vacancy  or  change  in  office  not  to  cauae  discontinuance. 25 

may  settle  case  or  make  return  alter  expiration  oi  term 2li 

adjournment  of  term  for  absence , 35 

may  change  place  of  holding  court  of  record. » * 40 

may  adjourn  actual  session  to  another  place .•...• 41 

not  to  decide  question  not  argued  before  him 46 

disqualification   for  interest 46 

by  relationship  to  parties  46 

judge  ot   appellate  court  not  disqualified  by  being  pulicyhulder 

ot  company 40 

not  to  be  interested  in  costs 47.  49 

restdetice  or  payment  of  taxes  in  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 49 

law  partner  or  clerk  cannot  nractice  before  him 49,  50 

not  to  act  as  attorney,  etc.,  in  matter  before  him f>0 

not  to  take  fees  for  advice  in  matters  before  him,  etc .51 

continuance  of  special  proceeding  on  death,  etc 52,  53 

of  court  of  record  to  file  certificate  cf  ajrc 54 

permitting  person  to  practice  unlawfully  in  New  York  city  a 

misdemeanor 64 

oaths  and  affidavits  may  be  taken  before 842 

not  to  be  appointed  referee  except  by  consent 1024 

eoDointed  referee  bv  consent  to  aet  without  compeniation 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc 1024 

of  court  of  record,  disqualified  as  trial  iuror 102'.) 

mode  of  exercising  authority  to  issue  habeas  corpus 2(X)0 

justices  of  city  court  of  New  York 320 

suspension   from   office    .^21 

designation   of   chief  justice 321* 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

*  U!!c4rme-ntn. 

definition I20r 

"judgment"  refers  to  judgment  in  civil  action 334o 

"  judgment  creditor "   defined    3343 

*'  judgment  creditor's  action "   defined    3343 

classined  as  interlocutory  and  finol 1200 

t.  RxilDITIOir   AND   SHTlT. 

1.  General  provisions, 

of  court  ( f  claims 269 

of  appellate  division  on  appeals  f ror  \  court  of  :lalm- . .    .     275 

to  be  signed  bv  clerk  and  filed 1236 

clerk  to  keep    '  judgment  book  " 12.36 

to  be  recorded  in  judgment  book 1236 

may  be  entered  in  term  or  vacation 1202 

application  for,  to  single  judge  in  first  instance 1203 

order  for,  without  notice  bv  judge  out  of  court 12(M) 

leave  to  withdraw  motion  for TH 

eubsequent    application    to    another    judge,    after    refusal, 

forbidden 77'i 

may  be  for  or  against  any  of  parties 12CH 

may  determine  rights  of  parties  on  .same  side  1201 

may  grant  affirmative  relief  to  defendant    1204 

for  or  against   married  wbraen    120t 

on  issue  joined,   plaintiff  may  have  any  relief  consistent 

with    complaint 1207 

rate  of  damages    1208 

bears  interest   from  time  of  entry   1211 

directing  sale,  may  dirc-ct  (Ulivcrv  of  possession   l(J7."i 

on    counterclaim 503 

affirmative  relief  to  dcfendfvnt  on  comiterclaiiii   .WJ 

amejidmeot,  when  against  defendant  by  fittitious  name..  1251 


I.  Rendition  and  entky  —  Continued. 

1.  Ctnerol  provisions  —  Continued. 

on  admission  of  part  of  demand 811 

on  frivolous  pleadings' 5?(7 

^n  acceptance  of  tender T34 

•  of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromise 7!^ 

against  one  or  more  defendants  severally  liable 450,  120$ 

in  action  to  enjoin  proceedings  after  verdict,  etc 615 

discharge   from   arrest   for  delay  in   entering 57!: 

motions    for    judgment   on    pleadings 547 

%  After  death  of  party. 

not  to  be  entered  against  party  who  dies  before  verdict. .     19SR 

on  death  of  party  after  verdict,  etc 7ft3,  1210 

effect  of  entry  after  death 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment   12211 

may  require  settlement  of  final,  by  court  or  referee   ....  12?!! 

award  of  costs  in    1231 

motion  for  new  trial  after 1001 

on  decision,  etc.,  in  action  for  divorce 1774 

4b  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 1180 

after  trial  of  several  issues  of  law  and  fact 1221.  1223 

final,  on  issue  of  law  only 1222,  1223 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  ouestions  of  fact...  1226 

on  trial  of  whole  issue  by  court  or  referee 1228 

motion   for  final,  on  interlocutory  judgment  entered   on 

decision  or  report   1230 

motion  for,  on  special  verdict 1233 

on  verdict  subiect  to  opinion  of  court 1234 

on  setting  aside  verdict  subject  to  opinion  of  court 1185 

interest  from  rendition  of  verdict,  etc..  to  be  included. ..  123!S 
on  motion  for  new  trial  to  appellate  division  in  first  in- 

stance 1227 

final,  by  aooellate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  determination  of  appeal  by  court  of  appeals 1337 

on  appeal  from  inferior  to  supreme  court. 1845 

i  o.  In   specific  actions   and  proceedings. 

in   action   to   annul  corporation 1801 
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Arbitration. 

submission   may  stipulate   for   entry  on  award 2366 

entry    on    award 2378 

on  dt-ath  of  party  after  award 2.'{82 

in  what  county  to  be  entered 2366 

Creditor's  action  against  heirs,  etc. 

to   direct   collection    from    realty   not    aliened    by   de- 
fendant     1858 

Divorce. 

entry  of  interlocutory  judgment 1T74 

final    judgment   alter    three    months 1774 

Doii'cr. 

interlocutory,    for  admeasurement  by   referee  or  com- 
missioners   • ?59I 

final 1813 


INDBX. 

Jttdiraoieiita  —  Continued. 

I.  Rendition  and  bntry  —  Continued. 

5.  In  specific  actions  and  proceedings  —  Continued* 

Executors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared ... .  1817 
to  state  whether  awarded  personally  or  in  rcprcsenta* 

tive  capacity 1815 

for  costs 1835 

Perechsure. 

final,  on  foreclosure  of  mortgage  of  realty 1626,  1627 

of  lien  upon  chattel 17S9 

Joint  debtors. 

when  all  not  served 1932,  19.^3 

in   action  to   charge  joint  debtor   not   summoned   in 
previous  suit 1941 

Mandamus, 

final  order  in  mandamus  may  be  entered  as ....... .  2082 

Matrimonial  actions, 

to  be  rendered  only  b^  court. . -. 1229 

in  divorce  and  separation « 1771 

for  alimony  in  action  of  divorce. 1759 

annulling  and  modifying  alimony,  etc.»  awarded  by. .  1771 

for  costs  in  action  for  divorce  or  separation 1769 

for  education  and  maintenance  of  children  in  action 

of  divorce 1769 

of  divorce  against  husband  does  not  affect  wife's  in< 

choate  right  of  dower 1759 

Kuisanee, 

final,  for  plaintiff  In  action  for  nuisance 1662 

Partition, 

interlocutory.  .  . 1546 

final  of  partition  on  report  of  commissioners 1657 

to  direct  delivery  of  possession 1658 

final  confirming  sale   1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  wnere  lands  are....  1595 

Quo  Vforranto, 

of  ouster  from  office 1956 

Replevin, 

final,  when  distinct  chattels  awarded  to  different  par- 
tics.  1728 

final  .  ■   1730 

in  justice's  court 2931 

tL  In  justices'  courts, 

when  to  be  rendered  and  entered 8015 

of  nonsuit 8013 

upon  counterclaim  in  justice's  court 2949 

upon  verdict  or  decision 3014 

on  remission  of  part  of  verdict  or  decision 3016 

randition  and  entry  against  joint  debtors 8020 
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^i&dffments  —  Conttnned. 

II.  By  default. 

without  applIcRtion  to  court  f n  tctions  on  oontrftct,  tt«.  ......  420 

when  notice  of  sum  demanded  not  Mrved  with  vuromonfl 419 

when  complaint  not  terved  with  summons 419 

when  clerk  ma/  enter  , ; 12U2 

on  verined  complaint   1213 

on  unverified  complaint 1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court , 1212,  1214 

pcoceedingfi  on  application  to  court 1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued   1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  acainst  infant  dejfendant 1218 

notice  to  defendant  of  application  for  judgment 1219 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,   judgment   not   to  exceed   demand    for 

relief 1207 

ascertaining  damage*  on  application  for 1215,  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages , 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court...  1229,  1753 

1774 
when  defendant  served  by  publication,  etc.,  m^  defend  after 

final  judgment 445 

relief  against  default  within  one  year. 724 

III.  Br  coMFiastoN. 

jurisdiction  of  N.  Y.  city  court  to  entar. 315 

of  Alban^r  city  court 3224 

of  Troy  justice's  couit *>»••• 3225 

when  judgment  may  be  ooofeased 1273 

married  woman   may  confess 1273 

verified  statement  for   1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered ' 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judcroent-roll 1276 

docxeting  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

In  justice's  court. 

jurisdiction  of  justice  to  render 2864 

«ntry 3010 

mode  of  confessing 3011 

when  judgment  you'    9012 

IV.   JUDGMENT-tOLL. 

destruction  of  judgment-rolls  not  authorized 21 

not  a  Hen  until  roll  filed 1250 

cannot  be  enforced  until  roll  is  filed 1289 

to  be  filed 1237 

of  what  roll  consists    1237 

deci«ion  or  report  of   referee  forms' part 1{T2Z 

on  entry   by  default 1237 

by   whom  prepared 1238 

indorsement  of  time  of  tiling   1239 

bow  indorsed,  on  entry  af to   death   1210 

12»4 


JndfTineiita  —  Coiitliiii«d. 

IV.  Judgment-roll — Continued. 

admission  of  counterclaim,  part  of. ...,«.  .«...,.,.• 512 

order  substituting;  successor  of  officer  or  trustee  to  be  annexed.     T66 

memorandum  of  tender  and  acceptance  to  be  annextd 734 

exceptions  to  decision  or  report  to  be  annexed 904 

final  order  in  condemnation  proceeding  to  bo  attached 3373 

on  award  in  arbitration , 2379 

on  confession 1276 

on  submission  of  controversy ,,.,,» 1281 

on  final  order  in  mandamus , ,,....  2082 

replevin  papers  to  form  part  of. , , t  f  •  •  • .  1717 

on  affirmance  by  ap^ellatt  division  .i .,,*...  1354 

9n  Appeal  from  justice  of  peace ,,,.,..... » . . .  9061 

copy  to  be  filed  with  secretary  of  state  in  action  t^  anoul  cor- 
poration  , . . .  1803 

in  action  to  vacate  letters  patent 1959 

V.    DoCKEtlNG. 

sections  1245-12T0  apply  only  to  judgments   for  money....  1272 

docket    books    to    be    kept 1245 

mode  of 1240 

current  docket  books  in  New  York  county 124r)a 

clerk    to    furnish    transcript 1247 

filing  tn^  docketing  transcripts 1247 

penalty  and  damages  for  elerk's  neglect , 1248 

aockets  open  to  search  and  examination , 1249 

not  a  lien  until  docketed 1250 

amendment ■, 1269 

power  of  courts  over  docket 1268 

court  mav  direct  docket  nunc  pro  tune 1268 

return  of  exeeution  unsatisfted  to  be  entered , 1265 

'entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution , . . .  1486 

eaneelfing  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  confession  1276 

of  compensation  and  costs  awarded  In  condemnation  proceed- 
ings   3373 

of  decrees  for  money  by  surrogate's  court,  t*.. , ^§^^ 

of  award  in  arbitration 2879 

of  final  order  on   mandamus 2082 

of  fine  Imposed  by  judgment  of  ouster  from  office. llCti 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 11)30 

separate   dockets   when    judgment   awarded    against   executor, 

etc.,  personally  and  as  represantativa 1816 

final  judgment  in  replevin , 17.30 

in  juatica's  court 2931 

orders  to  anforea  fines  of  jurors  in  New  York  county'.*...  1117 

unpaid  jury  ftnes  in  Kinf»  county. ......«....», *•*..•  1166 

jiMciMnt  of  court  of  elaima , , ,,...  969 

Transcripts  of  justices'  judgments, 

jttstkc  may  give  transcript  after  expiration  of  term....  8028 

transcript  after  death,  etc.,  of  justice. 3146 

may  ba  docketed  within  six  years 3017 

in  action  for  chattel 8019 

against  joint  debtors » «...  8021 

in  another  county # • . . .  3022 

fcreclosing  mecha'ucs'  liens  in  courts  not  of  record 3410 

oi  Albanjr  city  court , 3225 

ol  Troy  justice's  court , , . . .  3226 

18»5 


Jadviuenta  —  Continued. 

VI.  Lien. 

of  judgment  of  court  of  claims  on  real  property 209 

no  lien  until  roll  filed. I^jO 

until    docketed    1250 

on  interest  in  real  estate  under  executory  contract ....    1253 

against  defendant  by  fictitious  name 1251 

judgment  entered  after  death  not  a  lien  on  realty 1210 

Eurchase-money  mortgage  ranks  prior  to  judgment IS'ri 
inds  after-acquired  property 12.' 

continues  for  ten  years  only 12'). 

tioie  of  stay  not  part  of  ten  years 12.'.' 

■oquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor 1380 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion    1485 

when  joint  debtor  not  summoned. . .« 1036 

of  final  judgment  in  replevin 1730 

order  suspending  on  appeal 12o<J 

operates   trom   entry  on  docket 1257 

in  counties  where  transcrij^t  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1250 

cancellation  on  filing  of   satisfaction-piece 1260 

not  affected  by  cancellation  after  discharge  in  bankruptcy...   126S 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

docketed  against  decedent,   entitled  to  preference 2710 

against  executor,  etc.,  does  not  bind  decedent's  realty  unless    ^^ 

expressly   charged 1823 

against    executor,    etc.,    after    removal    does    not    bind    estate 

or  successor 1830 

preference   in    creditor's   action    on   realty   not   aliened   over     

individual  debt 1882 

in  creditor's  action,   no   lien   on   realty  aliened   before  notice 

of  lis  pendens  or  judgment ISSS 

not  alTected  by  order  exempting  insolvent  debtor  from  arrest 

or  imprisonment 2106 

of  judgment   of  justice's  court 3017 

VII.    DbFCCTS     and     XRBKCVLAIITtES. 

defects  cured  by  judgment  on  verdict,  etc 721 

informalities  in  entering,  and  in   roll  cured  by  judgment  on 

y*i-Hi^^    etc • ..,........•.•.•      i£\ 

referee's  omission  to  take  oath  does  not  vitiate 721 

amendment,  when  against  defendant  by  fictitious  name 1251 

VIII.  Vacating  ah©  setting  aside. 

in   city  court   of   New   York ; 8^ 

in    court    of    claims ■ fg 

extension  of  lime  of  heir,  etc.,  of  deceased  party,  to  move...     TK) 

for  error  at  interlocutory  reference  or  inquisition 1^9 

motion  for  irregularity  to  be  made  within  one  year l^B 

motion  for  error  in  fact  to  be  made  within  two  years 1290 

by  party J^ 

after  party's  death ^ Ijg* 

by  person  not  a  party l^g 

by  one  of  several  parties • 1288 

notice  of  motion • l^J 

BOtice  to  grantees  of  property  affected 1^ 

•errice  of  notice J^W 

exceptions  for  disability J^ 

restitution 1282 

modification  of,  for  dower,  when  rental  value  changes 1614 

revoking  judgment  of  separation,  on  reconciliation •••••  1767 

1286 


INpBX. 

J^UUrments  •^  Continued. 

IX.  Restitution  on  bkveesal  ok  vACAmvc 

when    defettdant    served   by   publication    defends   after   final 

judgment.   •    ; 445 

on  granting  new  trial 1005 

when  vacated  -or  set  aside 1202 

on  reversal  or  modification  on  appeal 1323 

interest  on  judgment  of  restitution 1211 

when  property  sold   1323 

does  not  affect  title  to  property  sold 446,  1328 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution 1478 

X.  Assignment.' 

may  be  assigned 1912 

assignor  must  acknowledge  assignment. 1262 

on  vacating  or  reversal,  carries  cause  of   action  only  when 

assignable  before  judgment 1012 

may  be   filed   1270 

to  be  noted  on  docket  when  fifed 1270 

receiver,  etc.,  may  file  notice  of  appointment  and  ownership..  1268 

assignee  for  benefit  of  creditors  may  file  notice 1268 

EL  Emfoscembnt. 

stay  pending  appeal  or  new  trial,   see   "Appeals;  "   "  Niw 

Trial." 
not  to  be  stayed  on  appeal  for  more  than  thirty  days  without 

security 1351 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 1328 

for  money  on  contract,  not  to  be  enforced  by  imprisonment. .       16 

when  enforceable  by  execution   1240 

execution  on  judgment  of  court  of  claims 269 

on  decree  for  money  by  surrogate's  court 2554 

when  enforceable  only  against  attached  property 707,    708 

by  punishment  for  contempt  1241 

how  real  property  sold  tinder  direction  of 1242 

sale  to  be  by  auction  and  in  daytime 1394 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

levy  on  real  property  after  ten  years 3252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed..   1252 

appointment  of  referee  to  do  act 1230 

of  receiver  by  or  after 713 

«f  judgment  for  necessaries,  etc.,  against  earnings,  trust  in- 
come, etc 1 391 

of  judgment  on  award  in  arbitration   23P0 

of  affirmance  or  modification  on  appeal 1319 

against   executor,    when    to   be   enforced   against   decedent's 

property '. 1814 

Of  justice^  courts, 

issuing  execution.  •   .....•...••••••••.• •••>« 8017 

against  person *.• 30! S 

on  judgment  against  joint  debtors 3020 

not  affected  by  discharge  from  imprisonment  on  execu- 
tion  8037 

XII.  Contribution  between  debtors. 

enforcing  by  original  judgment  after  sale  on  execution 1484 

preserving  lien   of  original  judgment  for  purpose  of  contri- 
bution. '.   1485 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

XIII.  Satisfaction.      ,        .  ^      .  o-.-      ,70 

presumptiop    of    satisfaction i6iS'  loii 

on  composition  by   one  joint  debtor •  •  •  •  Iw^J,  l^J* 

on  redemption  by  creditor  of  realty  sold  on  execution ^^^^ 

by    deposit 5H?:J! 

by  attorney   in   fact -i-'"' 
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INDfiX. 

Jndffincnta  —  Contlniied. 

XIII.  Satisfaction  —  Continued* 

by  assignee ISM 

by  attorney  in  action 12<S8 

revocation  of  authority  of  attorney 1280 

satisfaction-piece  to  be  executed  by   party  Of   his  executor, 

etc 1280,   1261 

to  be  acknowledged    • 1260 

entrv  of  satisfaction  by  execution 1264 

certified  copy  execution  and  returti  satisfied  ^ay  be  filed 1266 

dockets  of  transcripts  to  be  satisfied  oil  eertlfieate  of  ctefk..  1267 

XIV.  Cancellation;  dischabge. 

cancellation  upon  discharge  of  insolvent  debtor...*. 2182 

discharge  after  adjtfdleatlofl  In  bftnkruptcy 126R 

notice  of  ftppHcatloii  to  caneel  againit  banknipt **...  1268 

XV.  Effect;  conclusiveness. 

of  court  of  claims  a  bar » . . .  < 1 1  .«••..*#.. .  269 

of  dismissal  not  a  bar  unless  ob  mcfits i 1206 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1896 

jigainst  heir  or  devisee,  bars  action  against  executor,  etc 1821 

m  ejectment,  conclusive,  as  to  parties  and  prirles. 1{Q4 

oonclusive  effect  in  action  to  annul  marriage 1751 

effect  of  judgment  against  officer  of  unincorporated  associa- 
tion   1921 

on  award  In  arbitration   2S80 

against  executor,  etc.,  not  evidenc^  of  assets ^ 1824 

?n  eviction  of  purchaser  at  execution  sale,  remains  in  forcc. .  1480 

oreign  judgment   does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 552 

against  shctifP  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties «...  166 

XVI.   ActtONS   ON. 

limited  to  twenty  years 376 

adverse  possession  under 3i60 

limitation  of  action  on,  of  court  not  Of  record 382 

when    cause   of   action   on   judgment  of   court   not   of   record 

accrues 382 

when  action  may  be  brought  on  judgment 1913 

when  proof  of  jurisdiction  necessaty ."KC 

how  pleaded ■ 532 

proof   of   jurisdiction    and   judgment    Of  justice   of  peaCi   of 

another  state 948-951 

In  justice's  court. 

jurisdiction  over   action  on  ..*•..«..«•».  * 2862 

how  proved » * 3155 

action  on  juttioe'a  judgment  againit  joint  debtors 9021 

costs,  t % S154 

Judtsmewkt  Cre«lltorii. 

action  by,  for  sequestration  and  distribution  Of  OOfpofite  prop- 
erty .   .  . »»   1784 

to  enforce  Judgment  for  necessaries,  etc.»  against  earnings, 

trust  income,  etc '..*...»« 1301 

"  judgmtnt  creditor's  action  "  defined * . « •  • . . .  3343 

••  judgment   creditor  '*   defined    3343 

action   to    discover   and    apply   property,    see   "  Cmditoks'   Ac- 

tiows." 
Iiction  by,  to  charge  property  of  joint  debtors  not  sumiBoned, 
\  see  "JoiKt  DtbTOks." 


INDEX. 

Jadvment  Debtors. 

discharge  of,  from  arrest  Or  imprlsotitnent,  wtt  "  BjjLKVttOlll'* 

"  iNSOLVtNt  DKBTOTS." 

Judicial  Departments. 

designated.  *  •  f« • ••    219 

Jnrlwdletlon. 

and  powers  of  courts  coxititiutd 4 

of  court  of  claims i . .     264 

of  appellate  division  on  appeals  from  orders  and  judgmentt  of 

court  of  claims 275 

Of  City  court  of  New  York 315,    316 

over  actions  for  services,  assaults^  etc.,  on  vessels 317 

no   admiralty    or   maritime   jurisdiction 317 

cannot  naturalize  an  alien 31S 

of  county  court   340 

coextensive  ivith  supreme  court 348 

power  to  remit  fines  and  penalties 350.    351 

of   surroKote,    general    2510,  2511 

to  be  presumed    2513 

effect   of  exercise  of 2514 

as  againet  surrogates  of  other  counties : 2515 

concurrent  of  two  or  more  surrogates 2516 

of  justice  of  the  peace  must  be  expressly  conferred 286L 

general,   civil ^.' 2S62 

cases   excepted   from   civil 2863 

residental  requirements 2869 

residence  of   corporation  for  purpose  of 2S69,  2879-2881 

ouster  of  jurisdiction  on  snswer  of  title  to  realty. . .  2961-2958 

of  Hudson  mavor*s  court 3106 

of  Utlca  recoracr's  court 3196 

of  Oswego  recorder's  court 3106 

of  city  court  of  Yonkers. ., §^3-  3204 

•     of  Albany  city  court * . .  • 3223,  321M 

of  Troy  justice's  court 3223,  3224 

of  Rocnester  municipal  court 8227 

provisional  reffledv  givea  jurisdiction  of  Action. 416 

demurrer  to  complaint  for  lack  of 488 

to  counterclaim  for  lack  of 495 

lack  of,  not  waived  by  failure  to  plead 490 

docs  not  avoid  undertaking  on  attachment 642 

when  proof  required,  on  plea  of  judgment 5.32 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,    950 
m  replevin  acquired  by  seiture  before  service  of  summons....  1693 

residence,  etc.,  required  in  action  for  divorce 1756 

in  action  tor  separation 176.*^ 

of  actions  against  foreign  corporations 1780 

by  non-resident  against  foreign  corporation 1780 

by  one  foreign   corporation   against   another 1780 

of  proceedings  to  discharge  in«!olvent  debtors  from  debts 2150 

of  summary  proceedings  to  reco\'er  nossesaion  of  real  property, .  2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 
and  habitual  drunkards 2820 

Jfurf  and  Jvrorsi. 

"trial  juror"  equivalent   to   "petit  juror" 3343 

"trial  jury"  equivalent  to  "petit  jury" 8343 

^  notify  "   equivalent  to   "  summons  " 3343 

jury  of  part  aliens  abolished 1190 

Jurors  in  criminal  cases \ 3350 

panels  may  be  ordered  to  be  destroyed • 21 

miecon4uct  of  juror  a  contempt «••••. «....  14 
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INDBX. 

Jary  and  Jvrors  —  Continoed. 

forfeiture  and  damagca  for  taking  gift  or  bribe lltt 

for  making  gift  or  bribe  to  juror .....; 1194 

how  procured,  on  commission  for  appointment  of  committee  of 

incompetent.  2380 

how  summoned  on  writ  of  assessment  of  dam^es ^09 

summoning   and    impanelling    in    summary    proceedings    to   re- 
cover possession  of  land 2247 

to  be  sworn  and  *summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,  etc.,  to  keep  jury  in  special  proceeding.. 1190 

fine   for  misconduct  of  officer  attending  jury   in   special   pro- 
ceeding    1196 

exclusion   from  courtroom  during   argument   of  nonsuit 1190 

L  Qualifications;  selection  and  attendahcb  or  trial  jurobs 

BLSBWHXRB  THAN   IN   NBW   YORK  AND   KINGS   COUNTIES. 

1.  QualiHcations. 

qualifications. 1027 

by  possession  of  real  estate  under  executory  con- 
tract   1028 

certain   public  officers   disqualified 1029 

exemptions  from  service lOCtO 

evidence  of  exemption 1081 

exemption  for  actual  service  in  New  York  county 1064 

disqualified   and    exempt   persons   to   be   discharged    from 

service 1082 

when   excused   from   serving 1033 

application  of  sections  1027-1033 1034 

S.  Preparation  of  lists;  dratving;  notification, 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  1035 

names  to  be  taken  from  assessment-roll 1038 

duplicate  lists  to  be  filed  with  countv  and  town  clerks..  1037 

county  clerk  to  make  and  deposit  ballots 1038 

old  ballots  to  be  destroyed 1039 

notice  to  town  officers  to  transmit  jury  list 1039 

to  serve  for  three  years 1040 

preparation  of  jury  list  in  cities 1041 

number  of  jurors  to   be  drawn   for  each  jury   term   of 

courts  of  record   1042 

when  drawing  to  take  place 1042 

drawing  and   notification  of,  in  county  court. 3S7 

drawing  of,  for  adjourned  term  of  court 34 

notice  of  drawinc^   _ 1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  104S 

officers  re<iuirea  to  be  present  at  drawing 1016 

method  of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return. . .  .^ 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1049 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not   appearing  to  be  returned  to  ballot-box 1050 

drawing  to  be  from  second  box  when  first  exhausted....    1051 

third  jury  box  to  be  kept 1052 

names  to  be  deposited  in  third  box 1058 

court  may  direct  drawing  from  third  box  to  fill  panel. . .   1054 

notification  of  jurors  drawn  by  order  of  court 1055 

justice   of    supreme   court    or    county    judge    may    order 

additional   itirors  drawn   1056 

order  for  additional  jurors  to  be  filed  with  county  'tlerk. .   1067 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors -w 1068 

attendance  of  nnnels  in  Albany  county 1068 

drawing  of  additional   jurors " 
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INDBX. 

Suvy  and  Juror*  —  Contlnaed. 

I.  Qualifications;  sslection,  etc. —  Continued. 

2.  Preparation  of  lists;  drawing;  notiUcation  —  Continued. 

notification  of  additional  jurors 1068 

county  court  may  designate  days  of  attendance  of  jurors.  1000 
deputy  county  clerk  possesses  powers  of  clerk  when  ab- 
sent   1081 

sections  1036-1061  not  applicable  to  New  York  or  Kings.  1062 

8.  Fines  for  non-attendance^ 

amount 1072 

imposition  of  fine  when  juror  personally  notified 1078 

order  to  show  cause  when  juror  not  personally  notified. .  1073 

may  be  made  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity   or    removal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kings.  1078 

XI.    QUALIPlCATtONS;    SELCCTION    AND    ATTBNDANOI    OP    TRIAL    JURORS. 
IN    NEW  YORK    COUNTY. 

penalty  for  false  certificate  b^  physician...... 1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor * 1122 

acceptance   of    bribe   a    misdemeanor 1123^ 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  bwearing  perjury 1126 

1.  Qualifications:  exemptions;  excuses, 

qualifications 1029.  1079 

resident  defined _ 1080 

persons  exempt  from  service 1061 

proof  of  right  to  exemi>tion 1082 

militar]^  officers  to   certify  to  commissioner  persons  per- 
forming military   duty 1063 

discharge   for  actual   service 1084 

when  excused  after  actual  service. 1064 

temporarily   excusing    from   attendance 1086 

when  and  how  juror  excused 1080 

applying  to  be  excused  must  produce  notice  to  attend...  1087 

service  in  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.   lOUO.  1094 

3.  Commissioner  of  jurors, 

powers  and  duties 1000 

to  hear  and  determine  claims  for  exemption 1090,  10!)4 

may  appoint  assistants,  etc 1(K)1 

to  designate  assistants  to  attend  drawing lOlU 

and  assistants  may  administer  oaths KiOl 

public  officers  to  aid 1002 

ofiice  and  rooms   1000 

to  select  trial  jurors 1000 

to  prepare  jury  lists 1i)f)4 

clerk  to  certify  attendance,  excuses,  fin^s,  etc... lOftO 

to  receive  fines  111S 

accounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance. 

jury   year    .^ « 1084 

length  of  jury  service  required 10S4 

preparation   of  jury   lists 1<H)  *■ 

voters   and    non-voters*    lists 10'»4 

notice  to  testify  to  juror's  liability  to  serve   1095 
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INDBX. 

Jury  and  Juror*  —  Coiitlniiecl> 

II.  Qualifications;  selection,  etc.^^  Continued. 

S.  Jury  lists;  drawing;-  attendance  -^  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  Juror's  lia- 
bility to  serve 1005 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists I(l96 

ballots  to  be  prepared  by  commissioner  of  Jurors 1007 

supplemental   lists 1097 

number  of  jurors   for  each  term 1098 

when  jurors  to  be  drjiwn 1099 

what  officers  to  attend  drawing 1(^ 

notice  of  drawing 11«^ 

adjournment  of  drawing  for  failure  of  officer  to  appear..  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing  1 103 

minut«  of  drawing  •••.•.. 1103 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commtMioner  may  issue  notice  of  drawing  to  jurors....  1105 
copy  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner  1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  majority  of  panel. 1107 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term , IIM 

drawing  of  new  panel  ordered  during  term 1106 

notice  to  attend  to  jurors  drawn  during  term. .  * 1106 

4.  Imposition  and  collection  of  fines. 

fine   for   non-attendance    • • 1100 

remission  of  fine   1109 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  nncs 1113 

order  to  show  cause  wny  fine  should  not  be  enforced...   1113 

service  of  order  to  show  cause.... 1113 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing:  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment    for    non-payment   of  fir^c 1117 

fine  to  be  paid  to  commissioner '. 1118 

corporation  counsel   to  prosecute  proceedings   to   enforce 

fines 1119 

actions  for  penalties  to  be  broujfht  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1119 
report  of  corporation  counsel 1119 

5.  For   municipal  court f. 

how   selected , . , 1110 

fine   for  non-attendance 1111 

9.  For  sheriff's  fury. 

drawing .....*.•..•• 1112 

how  selected 1112 

division   into  panels    1112 
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Illf  Qualifications;   ssLEcrtoN   and  attendamcs  or  tkxal  JOtotf 

IN    XIMOl  COUNTY. 

corrupt  omttsion  of  juror's  name,   felony •#.»•• t 115^ 

wUUiii  neglect  by  commis^ioQer  a  uiisdemcanpr . , 1159 

refusal  of,  or  false  information,  a  misdemeanor.  • .  • 1160 

suppression  of  notice  a  misdemeanor ,..,..,.,•• 1160 

false  certificate  of  physician  a   misdemeanor*  ..•••*.  t 1161 

L  QualiHcaiions;  exemptions, 

qualifications 1029,  1126 

exemptions  from   service 1127 

proof  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  exemption 1132,  1136 

grounds  for  excusing  from  service.  ..,•••#••••# « •   1160 

» 

C  Cotnwiisioner  of  jurors. 

to  select  jurors   i...  1132,  1135 

revision  of  jury  lists  under  supervision  of  justieat « .  > . .  1132 

examination  of  jurors  as  to  qnaliAeatlona «•.•,...  1132 

to  receive  fees  and  fines  for  benefit' of  county r . . .   1133 

to  provide  office,  etc.,  for  ooramissioner ,.,....,....   1134 

to  receive  evidence  of  exemption . , , ,  * 1136 

clerk  to  certify  attendance,  excuses,  finaat  etc.,  to  com- 
missioner.     .»,,* 1131 

to  oollect  fines , , ,,,,,.«.,....  1155 

to  report  and  pay  over  money .,  1162 

%  Juryjifts:  drawing;  at*^ndanc0,  * 

length  of  service  required ......«•.»  t .»,.  t  •.».. .  1129 

bow  selected,  ,.••,., ,.*,*.•  1132 

assessors  to  return  persona  liable  to  service * , . . .  1135 

to  be  selected  by  commissioner 1135 

how  selected   from,  asaesaors'   returns.  ,,....»•*•• •  1135 

publication  of  notice  of   selection 1136 

preparation  of  list  of  trial  jurors 1137 

filing  list 1137 

supplemental  lists 1138 

ballots  to  be  prepared  and  deposited  in  box 1139 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn *. . . .  1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawing   1 142 

minute  of  drawing    1143 

boxes  to  be  sealed  after  drawing 1143 

procedure   on   drawings   after    first 1144 

correction   of  lists    , 1145 

drawing  from  second  box  when  first  exhausted 1145 

panel   to  be  transmitted  to   sheriff , . . .  1146 

notice    to    attend    term 1129,  1146 

days  for  which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judge  may  change  day  of  attendance 1147 

commissioner   to  make  return  of  service 1148 

order  for  nevs  panel  during  term 1149 

drawing  of  new  panel  during  term 114P 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to. 1151 

jurors  in  special  proceeding  before  county  judge 1150 

may  be  arrested  and  compelled  to  serve. 1153 

4.  Imposition  and  enforcement  of  ^ne$. 

ftne  for  non-attendance 1152 

notice  to  delinquents  to  show  cause , •  ••• .  1154 
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Jvrjr  and  Jvrors  —  Conti  lived. 

III.  QuALiricATioNs;  8EZ.ECTI0N*  ETC. —  Continued. 

4.  Imposition  and  enforcement  of  /?nei  —  Continued. 

board  for  remission  and  enforcement  of  finea ..«••  1154 

powers  of  board 1154 

commissioner  to  collect  fines 11!^ 

return  of  unpaid  fines 1155 

precept  to  levy  on  personal  property 1155 

enforcing  return  of  precept  by  commissioner 1156 

unpaid  fines  to  be  docketed  as  judgments 1156 

lien  of  unpaid  fines  on  real  property 1156 

execution  for  unpaid  fine 1156 

discharge  of  lien  for  unpaid  fine 1157 

IV.   SrSClAL  OK  tTKUCK  JURY. 

what  courts  may  order.. 1063 

terms  of  order  for......... 1063 

notice  of  striking 1064 

mode  of  striking 1066 

notice  to  jurors  to  attend. lOOlS 

jury  formed  at  in  other  cases •  i. 1067 

drawing  additional  jurors  or  talesmen 1067 

peremotory  challenges 1067 

disqualification    of   clerk  or  oommisaioner  ^of  jurora   for   in- 
terest.   1068 

party  applying  for  struck  jury  to  pay  expenaea 1068 

V.   FOKBXGN  JUEY. 

copy  of  order  for,  to  be  delivered  to  sheriff 1070 

mode  of  obtaining 1071 

notice  of  drawing • 1070 

notice  to  jurors  to  attend •••••• •  1071 

VX.  Collection  or  tines  against  delinquents. 

See,  also, 

as  to  New  York  county,  sutra,  IT,  4. 

as  to  Kings  county,  supra.  III,  4. 

as  to  other  parts  of  the  state,  supra.  I,  $.  

derk  to  issue  warrant  to  collect  to  sherift •  SIM 

to  whom  warrant  issues  when  delinquent  resides  In  another 

county 2294 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  under  warrant 2296 

return  of  warrant 2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

issuance  of  new  warrant  on  return  of  first 2296 

clerk  of  court  to  make  schedule  of  fines  imposed 2298 

Jn  special  proceedings. 

fine  for  non-attendance    ..........•* •*••• 1195 

notice  of  imposition  of  fine 1197 

remission  of  fine   «..••* 1197 

special  return  of  delinquency  and  fine... 1196 

collection  and  remission  of  fine  by  i:ounty  dei^ 1199 

VII.  Trial  ay  jury.      See,  also,   "  Trial;  "   "  Slrrocate's   Courr." 

feigned    issues    abolished 823 

to  DC  had  as  prescribed  by  code lllH) 

exclusion   of  jury   from   courtroom   during  argument   of   mo- 
tion  for   nonsuit 1  \\M> 

venire  to  procure  jurors   not  necessary 1 191 

what   issues   are   triable   by , 968 

specific  questions  where  jury   trial   not  of  right 82H 

trial  may  be  continued  beyt)nd  term 4.'» 

jury  may  be  discharged  on   Sunday 6            i 

issues  of  fact  in  partition 1544          a 
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INDBX. 

Jury  and  Jurors  —  Contlnved* 

VII.  Tkial  by  jury  —  Continued. 

view  in  action  for  waste • • 1666 

issue  of  adultery  in  action  for  divorce 1757 

action  to  annul  corporation  triable  of  right 1800 

in  nature  of  quo  warranto  triable  of  right 1050 

to  vacate  letters  patent,  triable  of  right 19!>8 

issues  of  fact  on  alternative  mandamus 2083 

order  for  trial  of  questions  of  fact  arising  on  prohibition....  2099 
application    for   insolvent    debtor's  discharge  on    demand   of 

contesting  creditor 2168 

summary  proceedings  to  recover  )>ossession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for   incompetent    2334 

questions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts 2538 

in  New  York  county,  of  proccedinjais  in   surrogate's  court  for 

probate   of  will 2W1S 

upon  reversal  of  decree  of  surrogate  in  probate  case. : 2.'>88 

action  to  determine  validity  of  will,  triable  of  right 26IS8a 

demand  for,  in  justice's  court 2090 

in  marine  causes  in  N.  Y.  city  court « 3185 

VIII.    FOBMATION    or  THE  JUKY  AT  THE  TRIAL. 

clerks  to  prepare  and  deposit  ballots 1163 

to  draw  ballots   1164 

mode  of  drawing   , 1165 

persons  drawn   from  jury 1166 

disqualification   for   relationship 1166 

objection  for   relationship    1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  iurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  or  jurors  drawn   from  third 

box 1171.  1172 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesmen   for   non-attendance • 1174 

exceptions  and   challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing  party  or  interested....  1177 

because  officer  notifying  party  or  interested 1178 

not  disqualified  because  resident  or  taxpayer  of  municipality.  1179 

'             stockholder  of  corporation  party  subject  to  challenge 1180 

employee  of  party  subject  to  challenge 11«0 

challenges  tried  by  court  only 11^0 

review  of  determination  of  challenges JllSO 

IX.  Verdict.  ^ 

trial  deemed  to  continue  until  verdict 992 

may  be  discharged  on  Sunday 6 

discharge  on   failure  to  agree 1181 

proceeoings  after  disagreement 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money 1183 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc.,  damages  given 1184 

rendition  of  verdict,  subject  to  opinion  of  court 1185 

general  and  special  verdict  defined 1186 

when  genera]  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered   1187 

special  finding  controls   general   verdict .'. 1188 

entry  of  verdict   118i 
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INDDX. 

Jury  and  Jurors  —  Contlniieil* 

IX.  Verdict  —  Continued. 

entry  of  judgment  on  verdict ^ «..•••••%. .^^ •••••..  118^^ 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  ttc..     721 
no  civil  Of  criminal  liability  lor  verdict .t*..* ••...  1192 

X.  Fees  and  compensation  or  jtjROKS. 

fees 3313 

mileage 3314 

supervisors  may  make  allowance i . . .  3314 

extra  pdy  upon  protracted  trials 3315 

fees  in  special  proceedings , .^ 3316 

comncnsation    on   commission   for   appointment   of   committee 

of  incompetent   .   .        23.S3 

sheriff's    fees    for   notifying , ,. 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    3331a 

XI*  JvaOBS  Alf0  JUtLX   TRIALS   IN   JUSTICES*    COURTS. 

delivery  of  jury  list  to  justice. i 2990 

venire.^ -. « 2991 

in  action  between  two  towns  or  cities 2992 

delivery,  execution  and  return  of  venire 2993 

preparation  of  ballots   >..i * 2994 

drawing  jurors. 2905 

attaehment  against  jurors  in  default 2996 

new  venire 2997 

talesmen ....<. 2997 

jurors'   oath 2998 

mode  of  hearing  cause *..•.* 2999 

rendition  of  verdict 3007 

dischirff^  on  disasTeement 300R 

new  venire   on   disagreement 300ft 

imposition  and  collection  of  fine  against  defaulters !lono 

fees.         3320 

Jnatlci;  of  ihe  Peaoe  nnd  bin  Court. 

included  in  term  "  judge  " %  3343 

not  a  court  of  record 3 

removal  of  action  to  county  court  of  Kings * 2934 

provisions  applicable  to  Rocnester  municipal  court 3226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Brook- 
lyn JusTiCRs'   Courts." 

county  court  may  remit  Anc  imposed  by 353 

may  discharge  pcrsoii  committed  for  non-payment  of  fine.     353 

I    FOWfeftS  AND    DUTIES. 

application  of  general  provisions  of  code S134 

tavern-keepers  disqualified.   * 

members  of  legislature  not  compelled  to  act  as 

general  powcrL 

may  be  excused  from  serving  as  juror 10S3 

when  to  attend  drawing  of  jurors 104tf 

to  hold  court  within  his  town  or  city 

ooart  not  to  be  held  in  room  where  traffic  in  liqaor  author- 
ised  

when  office  to  be  kept  open 3141 

may  take  oaths  and  affidavits ...*•... 

to  furnish  transcripts  and  copies. 

may  give  transcript  of  judgment  after  expiration  of  term.... 

proceediuKs  before,  may  be  proved  by  justice's  oath..., 

to  make  return  on  appeal  after  expiration  of  term... SO&4  > 

transfer  of  action  on  exniratu^n  of  term....* ••.    .  ^MSi^ 

because   justice   mater inl    witness •    .........     Jirft 

procedure  upon  transfer  of  r.rtlon .••••«.  r.«*,« 
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INDSX. 
Justice  of  t]M»  ^r«»ov  ft  lid  lif  •  Court  -^  Coat|«iied« 

I.  PowBss  AMD  DUTIES  —  Continued. 

costs  tipon  transfer  of  action  to  Another  justice 3162 

reward  to  constable  forbidden 3136 

^  not  to  be  interested  in  litigation 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions 3138 

forfeiture  of  office  for  violation  of  law 3138 

purchase   of  claim  or   interest  in   action   by   justice   or   con* 

Stable  a  defence   3139 

failure  to  pay  over  money  a  misdemeanor 2153 

forfeiture  of  office  for  failure  to  pay  over  money 8153 

n.   MaH  DATES  OF  JUiTZCC 

general  re<|uisites 3135 

containing  blanks  are  void •.,....  9185 

constable  to  execute  in  p«non. 3157 

authorization  to  private  person  to  execute 3150 

sheriff  to  execute  in  esse  of  resistsnoe 3158 

III.  Books  and  papers  of  justice. 

docket  book 3140 

CAtrifls  to  be  made  in  docket  book^ 3140,  3141 

index  to  docket  book 3142 

papers  to  be  filed  and  preserved , 3134/  3143 

to  deposit  books  with  town  or  city  clerk  on  removal. 3144 

eertificate  to  docket  book  deposited  with  towri  or  city  clerk. .  3145 
town  or  city  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term    3146 

tttnscrlpt  of  judgment  after  death,  etc 3146 

eompeihng  delivery  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

original  minutes  or  sworn  Sfnyy ,.     940 

trtttiscript  from  docket  book,  subscribed  and  authenticated,  is 

evidence * 939 

docket  book  and  certified  transcript  are  evidence  In  justice's 
court    938  • 

IV.   PUKISHMENT  OF   OtZMlNAl.  CONTCXrr*. 

power  to  punish  2870 

fine  and  commitment * 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court. ...,...../.!.'....!!.  2872 

record  of  conviction    , 287.*? 

requisites  of  commitment , .......,«»!!!•"  2874 

fine  to  be  paid  to  overseer  of  poor... •....!!.  2875 

V.  JURXSPXCTIOV. 

must  be  expressly  conferred .......•...,♦ 2861 

general  civil  jurisdiction  , 2862 

cases  excluded  from  , .".'.  286.'J 

may  render  judgment  by  confession ,..,,,, '. .  2864 

actions  by  or  against  corporations , , ,,,.  2865 

town  Of  county  officers ,,,,,..   2865 

ly  executors,  administrators  and  trustees. ............  2865 

by  receivers  in  sunplementary  proceedings... 2865 

now  afrected  by  residence  of  parties 2869 

residence  of  corporation   ,...,  2869,  2870 

of  railroad  corporation 2869.'  2880 

of  express  companies  , f^t868!  2881 

ox  summary  proceedings  to  dispossess 22.*U 

discontinuance  when  accounts  exceed  $400....,.,,,..,,,....  2950 
of,  on  answer  of  title  to  real  property. ,,...,,.,,  SJMSl-2958 
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INDEX. 

Joiitice  of  the  Peace  and  hi*  Court  —  Coat  lamed. 

VI.  Summons. 

action  commenced  by  service  of  summons  or  Appearance. . . .  Zoio 

contents  of  summons Sli 

when  returnable    |»JJ 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service 2878 

service   on  corporation    2878 

on  non-resident  partnership,  etc 287» 

on  railroad  corporation    .•  •  •  •   2^80.  2882 

on  express,  insurance  and  telegraph  companies. .   2881,  2882 

designation  of  unknown  defendants    2884 

return HS5 

second  and  third   summons    2883 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appearance  op  parties. 

to  wait  one  hour  for  appearances 281^3 

may  be  in  person  or  by  attorney   2886 

appointment  of  guardian  ad  litem  for  infant  plaintiff 2887 

proof   of    attorney's   authority    2890 

plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served 2881 

effect  of  failure  of  defendant  to  appear 2988 

eonstable  and  law  partner  of  justice  not  to  act  as  attorney . .  2888 

Vin.  Order  op  arrest. 

grounds  for  granting  order ••••..••••..••••••••••••••  2894 

not  to  be  granted  against  female • 2894 

in  what  actions  order  may  be  granted • 2895 

sufficiency  of  papers • ••• • 2896 

plaintiff's  undertaking  on •••••••••••••••••••.•• 2896 

contents  of  order • •• 2897 

execution  of  order • •.••.•••••••••••••.•••  289li 

constable's  return ^ .••••.•••••..  2899 

when  summons  accompanied  bjr  order  returnable ••.....  28T7 

plaintiff  must  appear  when  notified.. ."••.•••  289S 

defendant  to  be  kept  in  custody •••••• •• 2900 

motion  to  discharge  from  arrest.  •••.••••• •• 2901 

effect  of  order  discharging 2902 

discharge  of  defendant  on  adjournment  by  plaintiff SS^ 

privilege  from  arrest  not  abridged  or  affected 2904 

proof   of  extrinsic  facts  necessary  in  actions  for  misappro* 
priating  funds. ••••• 


IX.  Attachment  op  property. 

in  what  actions  warrant  may  be  granted. •••••.••••• 2906 

affidavit  on  application 2906 

grounds  for  issuing • 2906 

warrant  to  be  issued  with  summons • 2907 

form  and  contents  of  warrant 9807 

plaiiiliit's   undertaking  .   . SSiOS 

execution  of  warrant 2909 

sale  of  perishable  properly    ••■•.•  ISIUH 

service  or   summons  and  warrant  on  defendant 21)10 

undertaking  by  defendant aM,l 

redelivery  to  defendant   «... 2911 

claim  by  third  person   • 2912 

bond  of  claimant  and  deliverv  thereon 2912 

judgment  in  action  on  bond  of  claimant •• 2913 

action  by  defendant  on  claimant's  bond •...  2914 

return  of  warrant  2915 

motion  to  vacate  or  modi'v  warr;>nt ••••••••..  2916 

<o  increase  plpi»itiff's  jsecntv   .••••••••• 2916 

effect  of  vacating  warrant  on   liiri^diction 2917 

proceedings  when  summons  not  nersonally  served 2916 

effect  of  Judgment  when  summons  not  personally  served 21118 

execution  on  Judgment  when  summons  not  nertonaUy  aerved. 
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Jvatlce  of  tk«  Pe«ee  mmd  him  Covvt  —  Comtl»«ed» 

X.  Rkplxvzn. 

jurisdiction  of  action  ■ •• • •••••••  2862 

when  action  may  be  brought ••••.  2919 

requisition  to  issue  concurrently  with  summons 2920 

affidavit  and  undertaking 2920 

requisition 2921 

execution  of  requisition   .., 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable 2923 

exception  by  defendant  to  sureties  on  plaintifTs  undertaking*  292 1 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties   , 292B 

to  whom  chattel  to  be  delivered '.  2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 29^ 

execution  on  judgment  for  delivery .*...  1373,  1731,  2931 

damages  for  injury  to  chattel 1722.  2931 

verdict 1726,  2931 

final  judgment,  docketing,  etc 1730,  2931 

issuance  of  execution  3038 

action  on  undertaking   1733-173S.  2931 

proceedings  when  summons  not  personally  served •  2932 

action  not  affected  by  failure  to  replevy , 2933 

« 

,  XL  Puadxmgi. 

when  issue  to  be  joined • • 2934 

issue  to  be  joined  before  adjournment  had 29SM 

pleadizijKs  enumerated 2935 

comi^lMinl "» 2U3t$ 

verification  of  written  complaint    2930 

joinder  of  causes  of  action   293f 

answer 293^ 

verification  of  written  answer   2938 

demurrer 2938 

amendment  on  decision  of  demurrer 293*J 

may  be  oral  or  written 2940 

general   rules 294i| 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded 294;{ 

amendments 2944 

counterclaims .^ 2945 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  counterclaim  bars  action 2947,  2948 

XII.    AnSWEK  or  TITLE  TO  REAL  PBOPXETY  AND  FROCESDINGS  THEREON. 

answer  of  title  to  real  property   29M 

undertaking  of  defendant  on  answer  of  title 2952 

discontinuance  of  action  in  justice's  court   29M 

in  what  court  new  action  may  be  brought 29.")3 

cfTect  of  failure  to  give  undertaking   _.  .  ■ 295,^ 

dismissal  when  question  of  title  raised  by  plaintiff 29.i>ft 

pleadings  in  new  action 29.57 

when  undertaking  before  justice  available    2957 

as  to  one  of  several  causes  of  action 2958 

XIII*  Actions    to    foreclose    mechanics*   liens    in.      Sac    "Fore- 
closure;" "  Mechanics'  Liens." 

3CIV.    PXOCBVDINPS   FOR  SI'FFKRING  .ANIMALS  TO  STRAY.       ScC  **  StRAYS.* 
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Jnstlee  of  «li«  PMiCe  «Bd  HI*  Const -^  €««am«ft4» 

XV.  Adjournments. 

by  justice 2d5d 

oa  application  of  plaintiff 4 .... « 2960 

of  defendant. 2961 

undertaking  on  application  by  defendant 29612 


without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant  from  custody  pend- 
ing adjournment.  .   • 29CS 

discharge  of  defendant  on  adjournment  by  plainti.^ 29<U 

subsequent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment * 2966 

not  to  exceed  ninety  days 2968 

on  issuing  attachment  tor  witness. .: 2967.  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

XVI.  Witnesses. 

general  provisions  relating  to  subpOBnas  not  applicable.......     859 

when  suopcena  may  issue  ....* ..•..«..*...... 2969 

service  of  subpoena 2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment 2972 

who  liable  for  fees  on  attachment. 2972 

execution  of  attachment  in  a4joining  county 2973 

fine  for  refusal  to  attend  or  testify.  ...........«......*•...  2974 

imposition  of  ^ne    2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine  against  delinquent  witness 9077 

u>plication  of  fines  of  delinauent  witnetsM. 2978 

defaulting  witness  liable  in  oamagn * « 2979 

oath 3000 

'  commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment •    ...  3002 

imprisonment  of  recusant  witness ...••...  9002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness 3005 

adjournment  on  issuing  attachment  for  witness.  ..<  .«•.  2967,  2968 

may  compel  production  of  books  by  order , 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  In  suit  pending 
before 2010.  2011 

XVII.  Commission  to  take  testimony. 

to  examine  witness  upon  Interrogatories 2980 

orally 2981 

when  and  now  commission  granted 2982 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 29M 

receipt  of  commission  and  return  by  justice 2965 

certiAcate  of  execution 2986 

admissibility  and  effect  of  deposition 29^ 

powers  of  commissioners 2987 

XVIII.  Juav  AND  JURORS.    See,  also.  "  Jury  and  Jvroeb." 

delivery  of  jury  list  to  justice 2990 

venire 2901 

In  action  between  two  towns,  etc 2992 

peremptory  challenges 117* 

constable  to  keep  jury  after  charge 3008 

oath  of  constable  to  keep  jury 90041 

rendition  of  verdict   9007 

discharge  on  di<;af;recrnent  90011 

new  venire  on  disagreement  of  jury 900^ 

imnosition  and   collection  of  fine  against  defaulters 9009 

d*nvery.  execution  and  return  of  venire 

preparation  of  ballots , .,.••..., 

i»oo 
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XVIII.  Jl'ry    and   jurors  —  Continued. 

drawing  jurors *..  2995 

attachment  against  jurors  in  default 2096 

new   venire , . . , 2997 

talesmen    2997 

juror*s   oath 2008 

to  hear  proofs 2099 

juror's    fees   33*26 

XIX.  Trial. 

effect  of  failure  of  defendant  to  appear 2088 

effect  of  verified  complaint  where  defendant  fails  to  appear.   20h8 

justice  to  try  facts  if  jury  not  demanded  ....<<...... 2t)N ) 

demand  of  trial  by  jury 2^K)() 

jurors  to  hear  proofs 2i*'0 

witness'  oath 3U(K) 

commitment  of  recusant  witness 30<)1,  •>'>^U 

adjournment  for  recusancy  of  ^vitness 3(K)ri 

admissibility  of  ox  parte  aflfidavit #v '^\A 

determination  of  competency  of  wittu*s« ' 3005 

constable  to  keep  jury  after  charge 3000 

rendition  of  verdict 3t»Of 

plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.   3007 

discharge  of  jurv  on  disagreement * * . . « 3008 

new  venire  on  dis!^rcement  of  iury 3006 

part  of  verdict  or  decision  may  be  remitted*  .•••. 3016 

XXi  JUDCKBNT. 

plaintiff-  to  prove  case  sn  defendant's  default 2988 

offer  of  judgment  by  way  of  compromise... 2892 

dismissal,  when  account  exceeds  $400 2950 

of  nonsuit *....« .«..«. 3013 

on  verdict  or  decision ...•..««.*«....  3014 

when  to  ba  rendered  and  entered  .............««.<..«.«.«*..  3015 

on  Gountorclaim ..•.•««...  2949 

entry  on  remission  of  part  of  verdict  or  decision  ...«.««#....  3016 

transcript  may  be  docketed  within  six  ycafs. ....«....« 3017 

issuing  execution.  •  «.....«.........«....«*....«..«  t ...... .  3017 

lien  upon  real  property. «.(...««...«....•.•«<•.•••..  3017 

execution  against   person *•••« 3018 

docketing  transcript  of,  in  action  for  cbftttel.  ...•..«••.*.«•..  8019 

docketing  transcript  in  another  Wtuktf, .«•••«. «<••••  8022 

Justice  may  give  transcript  sftcr  cJcplrAtlon  of  tenn 3023 

transcript  bv  town  or  city  clerk  after  death,  etc.,  of  jtutiee..  3146 
not  affected  by  discharge  from  imprisonment  on  execation..  3037 

judgnicntTOll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  jud^ent  againit  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors .')021 

action  on  judgment  against  joint  debtors. .3(121 

how  proved  in  action  on 31.15 

costs  in  action  on  judgment 3154 

transcript   of    docket,    etc.,    of^  iuitice    of    another    «t«te   pre^ 

sumptive  evidence  of  jurisdiction,  etc. 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state 949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of   judgment   of  justice   of   another   state   may  be  re- 
butted         951 

\  By  confession. 

entry 3010 

mode  of  conffssin»r  judgment « ,'^011 

when  judgment  >  oid 3012 
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Jnstle«  of  t]i«  Peace  a&d  Ills  Coart  —  CoBttmtied* 

XXX    Executions. 

county  clerk  to  issue  on  docketed  judgment. 8017-3010 

on  judgment  docketed  with  county  clerk 3043 

when  justice  may  issue 3024 

general  requisites  of ••.....  3025 

en  judgment  for  money :{026 

renewal  of 3027 

exempt  property 3028 

indorsement  of  levy 3029 

notice  of  sale ^ 3029 

mode  of  levy 3030 

of  sale 3030 

return  by  constable 3031 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing  on  judgment  for  delivery  of  chattel 3038 

action  against  constable  for  failure  to  return 3039 

constable  not  to  act  under,  after  return  day. 3040 

action  against  constable  for  money  collected 3041 

constable  must  complete,  after  term  expires ^$042 

against  person 3018 

on  judgment  for  money 302^ 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  3032 

limit  of  imprisonment 3033 

affidavit  and  discharge ....••. 3034 

penalty  for  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  for  action  to  escape ,,  3036 

discharge  not  to  affect  judgment. 9037 

XXII.  Appeals. 

judgment  reviewable  only  by  appeal. 3044 

who  may  appeal » 3015 

to  what  court  appeal  to  be  taken 3045 

when  and  how  taken.  • 3046 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  y)n  proceedings  for  sale  of  strays 3101 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice's  fee 3041 

service  of  notice  on  respondent 304f 

supplyincf  defects,  etc.,  in  perfecting  appeal 3049 

undertakmg  to  stay  execution 30S0 

when  stay  of  execution  operates. 3051 

filing  undertaking  when  justice  is  dead 3052 

justice's  return. 3053 

demand  of  new   trial  as   of   right,  see  infra,   XXIII.  "  New 
Trial  on  Appeal." 

justice  to  make  return  after  term  of  office jt054 

compelling  further  return 3055 

determination  of  appeal  when  justice  unable  to  make  return..  3056 

when  error  in  fact  alleged   305i 

restitution  upon  reversal 3058 

setting  off  costs  and  recovery 3050 

costs  below  included  in  disbursements 30RO 

judgment-roll 3061 

stipulation  by  respondent  for  reversal 3062 

hearing 3062 

dismissal  for  failure  to  prosecute 3062 

papers  on  appeal 3063 

judgment 3063 

costs  of  appeal 3063 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before'  justice 30Q5 

to  whom  costs  awarded 3066 

•mount  of  CO    • ••••.•..  9061 
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Justice  of  the  Peace  and  liia  Court  —  Coati&ned* 

XXIII.  New  trial  on  appeal. 

demand  for  new  trial  as  of  right 30S8 

in  appellate  court S068 

undertaking  required.  .  »...••......»....  8068 

offer  to  compromise  before  return 3070 

award  of  costs  on  new  trial  on  appeal. , 3070 

proceedings  in  appellate  court , 8071 

offer  to  compromise  after  return • 3072 

amount  of  costs  on 3073 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 2887 

of  infant  defendant  not  liable  for..... 2888 

what  costs  consist  of 8074 

to  prevailing  party 8074 

when  allowed  to  neither  party 3075 

on  demurrer : 3077 

on  judgment  of  nonsuit 3013 

after  verdict  or  decision 3014 

for  one  of  several  defendants 3080 

in  action  of  replevin 3075 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  b^  plaintiff 2056 

on  removal  of  action  to  county  court  of  Kinp  county 2034 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 

of  action  brought  on  discontinuance  on  answer  of  title. ......  8285 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on-detemunation  of  appeal 8050 

costs  below  included  in  disbursements  recoverable  on  appeal . . .  3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal 3066 

amount  limited 8076 

of  costs  on  appeal 3067 

on  new  trial  on  appeal 3073 

taxation 8078 

increased*  in  action  founded  on  official  act 3079 

fees  on  attachment  of  defaulting  witness. 2972 

recovery  of  costs  wrongfully  collected 8081 

XXV.  F««i. 

special  provisions  for,  not  affected •  • 8330 

provisions  apply  to  civil  cases  only 8332 

fees  to  be  paid  before  services  rendered • 8328 

adverse  party  mav  pay  fees  and  tax .•«....  3329 

of  justice,  generally 3322 

of  witnesses 8327 

on  commission  to  take  deposition 3325 

on  sale  of  animals  found  straying. 3092 

of  constables 3323 

constable's  affidavit  upon  claim  for  travel  fees •••••••  8824 

Justice's  Court  of  Troy. 

See  "  Troy,  Justice's  Court  of  thi  City  of.* 

JUBtiflCAtlOB. 

See  "  Bonds;  "  "  Undertakings.'* 

K. 
Kiuvs  County. 

special  proceeding  begun  before  one  judge  may  be  continued  be- 
fore another.  • • .....••..  26 

Interpreters  in • •  •  •  94 

court  officers,  messengers  and  attendants  in •..••••  9S 

1.SO» 
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Jury  and  Jnrors  —  Continued* 

IX.  Verdict  —  Continued. 

entry  of  judgment  on  verdict .'..... «.. ^. •••••••  llik 

mistake  in  name  of  juror  Cured  by  judgment  on  verdict,  etc..  721 

no  civil  or  criminal  liability  for  verdict •  • 1192 

X.  Fees  and  compen^tiok  or  jtJBOia. 

fees 3318 

mileage 3314 

supervisors  may  make  allowance , . . .  3814 

extra  pay  upon  protracted  trials 3315 

fees  in  special   proceeding's .^. . . .  331i 

comDensation    oti   commission   for   appointment   of  committee 

of  incompetent  .   .   ;    23.^"? 

sheriff's    fees    for   notifying .• : 33J>7 

presentation    of    claims    by    juror*    and    di^pOMtion    of    un- 
claimed   fees 3331a 

XI*  JUEOBS  AND  juay    TEIALS   IN   JUSTICES*    COUBTS. 

delivery  of  jury  list  to  justice 299n 

venire. « • « QS^\ 

in  action  between  two  towns  or  cities *JS61 

delivery,  execution  and  return  of  venire 2908 

preparation  of  ballots   .....#.......  29SM 

drawing  jurors, 299^1 

attachment  against  jurors  in  default 2996 

new   venire 2997 

talesmen < 2997 

jurors'    oath 2998 

mode  of  hearing  cause * *.....  2999 

rendition  of  verdict  3007 

discharge  on  disaRTeement 3008 

new  venire   on    disagreement 3008 

Imposition  and  collection  ox  fine  againtt  defaulters 3009 

fees 3XM 

Justice  of  the  Peace  and  hts  Court. 

included  in  term  "  judge  " ' • •.  3343 

not  a  court  of  record •«...  3 

removal  of  action  to  county  court  of  Kings 2934 

provisions  applicable  to  Kocnester  rounici»u  court 3226 

provisions  relating  to  justices'  courts  in  Brooklyn^  sec  "  Brook- 
lyn Justices'   Couets." 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  Committed  for  non>payment  of  fine.  35S 

1  PoWEks  and  duties. 

application  of  general  provisions  of  code S134 

tavern-keepers  disqualified,   i 2dOG 

members  of  legislature  not  compelled  to  act  as 2867 

general  powcrc ^ 2866 

may  be  excused  from  serving^  as  juror 1033 

when  to  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 

iaed 28K 

when  office  to  be  kept  open 3141 

may  take  oaths  and  afllidavita • 842 

to  furnish  tranacripts  and  copies.... 3149 

may  give  transcript  of  judgment  after  expiration  of  term. —  3023 

proceedings  before,  may  be  proved  by  justice's  oath &1C 

to  make  return  on  appeal  after  expiration  of  t«nn... 9QM 

transfer  of  action  on  cxniration  of  term .••.••.•••••.    .  KISO 

because   justice   inaterinl    witness • H.M 

procedure  upon  transfer  oi  action .•••••. o«««.*  tlS 
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L  Powers  and  duties  —  Continued. 

eosts  upon  tranefer  of  action  to  another  justice 3152 

reward  to  constable  forbidden 3136 

'^  not  to  be  interested  in  litigation , 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions 3138 

forfeiture  of  office  for  violation  of  law 3138 

purchase  of  claim   or   interest  in    action   by  justice   or   con- 

ftable  a  defence   3139 

failure  to  pay  over  m«ney  a  misdemeanor 2153 

forfeiture  of  office  for  failure  to  pay  over  money 3163 

II.  Mandates  of  justice. 

general  requisites 3135 

containing  blanks  are  void S1Q5 

coiiftable  to  execute  in  parson. 3157 

authorization  to  private  person  to  execute 3156 

sheriff  to  execute  in  case  of  resUtance • 3158 

III.  Books  and  papers  of  justice. 

docket  book 3140 

entries  to  be  made  in  docket  book. 3140,  3141 

index  to  docket  book 3142 

papers  to  be  filed  and  preserved 3134,  3143 

to  deposit  books  with  town  or  city  clerk  on  removal. 3144 

certineate  to  docket  i>ook  deposited  with  towit  or  city  clerk. .  3145 
town  or  city  clerk  to  demand  books  or  paperc  upon   expira- 
tion of  term   3148 

tianacrlpt  of  Judgment  after  death,  etc 3146 

eompelhng  delivery  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  (kmA  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

original  minutes  or  sworn  £oyy ^0 

tretwcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence 939 

docket  book  and  certified  transcript  are  evidence  in  justice's 
court    938  * 

IV.  PUHISHMENT  OF   CEXMlNAX.  COIfTEMFTg. 

power  to  punish 2870 

nne  aod  comtpitment ' 2871 

offender  to  be  heard , 2872 

warrant  to  bring  offender  before  court. , , , ......!!!!  2872 

record  of  conviction    , , ,..  287^? 

requisites  of  commitmen*  , ,  [ '  2874 

fine  to  be  paid  to  overseer  of  poor 2875 

V.  Jurisdiction. 

must  be  expressly  conferred , ....»,,,.,..  2861 

general  civil  jurisdiction , . , 2862 

cases  excluded  from , 286.'{ 

may  render  judgment  by  confession ..,.,.. 2864 

actions  by  or  against  corporations ,., «..••,..  2865 

town  Of  county  officers ,..,.,..,..,,,,,.,   2865 

Ly  executors,  administrators  and  trustees , 2865 

by  receivers  in  sunplementary  proceedings 2865 

how  affected  by  residence  of  parties , , 2869 

residence  of  corporation   »...,  21869,  2879 

of  railroad  corporation   , .  2869,'  2880 

of  express  companies   ?I860,  2881 

Ol  summary  proceedings  to  dispossess , 22.^4 

oiscontinuarcc  when  accounts  exceed  $400 ,, 29.'50 

""  of,  on  answer  of  title  to  real  property. , . . , .  2061-2958 
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Jniitlce  of  the  Peace  anil  his  Court  —  Contln«ed« 

VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance....   2876 

contents  of  summons    2S77 

when  returnable    2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service 2S78 

service   on   corporation    2879 

on  non-resident  i)artnership,  etc 2879 

on  railroad  corporation    2880.  ^82 

on  express,  insurance  and  telegraph  companies..   2881,  2882 

designation  of  unknown   defendants    • 2^4 

return 2885 

second   and  third   summons    2883 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attachment 2910 

VII.    ArrEAKANCB    OF    PAETIBS. 

to  wait  one  hour  for  appearances. 28d3 

may  be  in  person  or  by  attorney   2886 

appointment  of  guardian  ad  litem  ior  infant  plaintiff 2887 

proof   of    attorney's   authority 2890 

plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served 2891 

effect  of  failure  of  defendant  to, appear 2988 

constable  and  law  partner  of  justice  not  to  act  as  attorney . .  2888 

Vm.  OlDBR  OP   AKREST. 

grounds  for  granting  order ••.. ••••••  28EM 

not  to  be  granted  against  female.. •...•••••••••••.• 28M 

in  what  actions  order  may  be  granted. ••••••• • 2803 

sufficiency  of  papers * •.•••••••••••••••••••...•  2806 

plaintiff's  undertaking  on   ••••.•••••••.•••*••••••••••..—•.  289g 

contents  of  order  ......•.•••••••••••••••••••••••••••••..•  2897 

execution  of  order •••••••..•..••  289fi 

constable's  return • ••• 2890 

when  summons  accompanied  by^  order  returnable.  •••••  • 2877 

plaintiff  must  appear  when  notified ..••••• ••"•••••.  2800 

defendant  to  be  Kept  in  custody. •..•••••••••••• ••••..  2000 

motion  to  discharge  from  arrest... •.».••••.... • •  2001 

effect  of  order  discharging , , 2002 

discharge  of  defendant  on  adjournment  by  plaintiff.* 2064 

privilege  from  arrest  not  abridged  or  affected 2004 

proof   of  extrinsic  facts  necessary  in  actions  for  misappro- 
priating funds. •••••••••••••••••••..••••... 

IX,  Attachment  of  propeety. 

in  what  actions  warrant  maybe  granted. •• .., 2005 

affidavit  on  application 2906 

grounds  for  issuing ..•.••••••• 2006 

warrant  to  be  issued  with  summons. 2907 

form  and  contents  of  warrant 2007 

plaiutiii  s   unilertaking 2!<08 

execution  of  warrant 2000 

sale  of  perishable  property    ♦  . . .    'JHW 

service  oi   MuiinnonA  and  warrant  on  defendant   2!)10 

undertaking  by  defendant 21*11 

redelivery  to  defendant  ^RT 

claim  by  third  person 2012 

bond  ol  claimant  and  delivery  thereon 2012 

judgment  in  action  on  bond  of  claimant 2013 

action  by  defendant  on  claimant's  bond .••... 2014 

return  of  warrant  •••••••• 2016 

motion  to  vacate  or  modi'v  warrant....... • 2016 

<o  increase  plaintiflT's  xecn^^v   ..••.•••..•.. 2016 

effect  of  vacating  warrant  on   itiri^dicHon 2017 

proceedings  when  summonsi  not  nersonally  served 2018 

effect  of  judgment  when  summons  not  personally  served 2018 

execution  on  Judgment  when  summons  not  oertonally  tenred.  2818 
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X*   RSFLXVIN. 

jurisdiction  of  action. •••••••••••.•.•••.••....•••..  2802 

when  action  may  be  bronght • •.•.'••••  2919 

requisition  to  issue  concurrently  with  summons 2920 

affidavit  and  undertaking 2920 

requisition • 2021 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable 2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking,  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties   • 292A 

to  whom  chattel  to  be  delivered •.  2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person • 2029 

defendant's  answer  may  demand  judgment  for  return 29«S0 

execution  on  judgment  for  delivery ;. . .  1373,  1731,  2031 

damages  for  mjury  to  chattel 1722.  2931 

verdict 1728.  2931 

final  judgment,  docketing,  etc 1730,  2031 

Issuance  of  execution  3038 

action  on  undertaking   1733-1735,  2931 

proceedings  when  summons  not  personally  served •  29.32 

Action  not  affected  by  failure  to  replevy. 2933 

XL  PLeadmgi. 

when  issue  to  be  joined •••• •.•••••  2934 

issue  to  be  joined  before  adjournment  had. .  • 2934 

pleadings  enumerated 2935 

complaint /, 21«« 

veritication  of  written  complaint    293U 

joinder  of  causes  of  action '^Wif 

answer 2S)3^ 

verification  of  written  answer   2938 

demurrer 2938 

amendment  on  decision  of  demurrer 20.'{U 

may  be  oral  or  written  29-iO 

general   rules 2tM() 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded       294i{ 

amendments 2044 

counterclaims .^ 204i'> 

of  party  suing  or  sued  in  representative  capacity 2046 

when  neglect  to  counterclaim  bars  action 2047,  2048 

XII.  Answes  of  title  to  beax.  propeety  and  peocesdinqs  theeeon. 

answer  of  title  to  real  property    2951 

undertaking  of  defendant  on  answer  of  title 2052 

discontinuance  of  action  in  justice's  court   20.M 

in  what  court  new  action  may  be  brought 20.">3 

effect  of  failure   to  give   undertaking ; 29."».% 

dismissal  when  question  of  title  raised  by  plaintiff 20.'>ft 

pleadings  in  new  action    2057 

when  undertaking  before  justice  available    2057 

as  to  one  of  several  causes  of  action 2058 

XIII.  Action.*    to    foreclose    mechanics*   liens    in.      Sac    **  Foee- 

closure;"  "  Mechanics'  Ljens." 

XIV.  Peocevdinps  fox  st^fffria^g  .animals  to  stray.     See  "Strays.* 
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Jfiatice  of  tli«  P««ce  «Bd  lii*  Coiwt -^  C^tfttmtfftA* 

XV.  Adjournments. 

by  justice ^ ^ .  • .  • .  * «...  29od 

cm  application  of  plaintifF « 2960 

of  defendant. Ii961 

undertaking  on  application  by  defendant 29t>2 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant  from  custody  pend- 
ing adjournment.  • 29CS 

discharge  of  defendant  on  adjournment  by  ptaintl^ 2964 

subsequent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment < 2966 

not  to  exceed  ninety  davs 2968 

on  issuing  attachment  for  witneM 2967,  2968 

adjournihent  pending  return  of  commission  to  take  testimony.  2983 

XVI.   WlTN£SSES. 

general  provisions  relating  to  subpcsnaa  not  applicable  < S50 

when  subpcena  may  issue 2969 

service  of  subpoena   ; 29T0 

attachment  against  defaulting  witaesa 2971 

execution  of  attachment 2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county. 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  iinc   2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine  against  delinquent  witness i 3977 

application  of  fines  of  delanauent  tritaetses.  ...*.« 2978 

defaulting  witness  liable  in  aamagca. 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3O01 

contents  of  warrant  of  commitment.  «..*.«...... •.  ...  300Q 

imprisonment  of  recusant  witness • 9002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness. 3005 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

may  compel  production  of  books  by  order. < . .  867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before aOlO,  2011 

XVII.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories 2980 

Of  all  V 2961 

[  when  and  how  commission  granted 29R2 

f  adjournment  of  trial  pending  return 2983 

t  execution  and  return  of  commission 2^4 

f  receipt  of  commission  and  return  by  justice 2985 

certihcate  of  execution   2966 

admissibility  and  effect  of  deposition 29llB 

powers  of  commissioners 2987 

XVni.  Jury  and  jurors.    See,  also,  "  Jury  akd  Jurors." 

delivery  of  jury  list  to  justice 2900 

venire 2901 

in  action  lietwten  two  towns,  etc 2992 

peremptory  challenges i 117fl 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 3006 

rendition  of  verdict SPOT 

discharge  on  disagrrecmcnt 8006 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  against  defaulters 300^ 

delivery,  evecutfon  and  return  of  venire 2989 

preparation  of  ballots 


Jniitice  of  thf*  P^mt^  AfiA  hiu  Caurt -^  Continn^4, 

X\*III.  Jury    and    jurors  —  Confinued. 

drawing  jurors    « 2993 

attachment  against  jurors  in  default    <..• 2996 

new   venire , 299T 

talesmen    2097 

juror's   oath    2998 

to  hear  proofs 2999 

juror's    tecs   3326 

XIX,  Trial. 

eflfcct  of  failure  of  defendant  to  appear   - 2088 

effect  of  verified  complaint  where  defendant  falls  to  appear.  29nS 

justice  to  try  facts  if  jury  not  demanded < 2t)t'«' ) 

demand  of  trial  by  jury   <........ < 2iH)() 

jurors  to  hear  proofs   21^ '9 

witness'  oath «... oO(K) 

commitment  of  recusant  witness    3011,  oOOj 

adjournment  for  recusancy  of  ^vitncM 3(KU 

admissibility  of  CJt  parte  aflfidavit a« 3(Ml4 

determination  of  competency  of  witness  .  < ; 3005 

constable  to  keep  jury  after  charge 3000 

rendition  of  verdict 300« 

plaintifT  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  3007 

discharge  of  jurv  on  disagreement 30O8 

new  venire  on  disaareement  of  jury 3008 

part  of  verdict  or  aecision  may  be  remitted* .  • 3016 

XX.  JUDGMSNT. 

plaintiff  to  prove  case  zn  defendant's  default 2988 

offer  of  judgment  by  way  of  compromise 289^ 

dismissal,  when  account  exceeds  $400 2SHK) 

of  nonsuit «...••......* 3013 

on  verdict  or  decision • . .  < •«....  3014 

when  to  bo  rendered  and  entered .«..<.«..!.«...  3015 

on  counterclaim «..«.*««..,  2949 

entry  on  remission  of  part  of  verdict  or  decision  ............  3016 

transcript  may  be  dockoted  within  six  ycaf s 3017 

issuing  execution.  *  ....«.«..*..«...«.. ...«..««.......  3017 

lien  u|>on  real  property ..•....«..*«....*..«.«.•••..  3017 

execution  against  person «« *•••«*•...  3018 

docketing  transcript  of,  in  action  for  chAttel «««...«...  8019 

docketing  transcript  in  another  coantf» .«•••«••••• •••  3022 

Justice  may  give  transcript  sftcr  dtplrAtlon  of  teriB. 3023 

transcript  by  town  or  city  clerk  after  deatk.  etc.«  of  jtiatict..  3146 
not  affected  by  discharge  from  imprisonment  on  exectttion..  3037 

judgmcnt'roll  on  appeal < . .  3061 

rendition  and   entry  against  joint   debtors.... 3020 

execution  on  judpocnt  against  joint  debtors « 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 3(i21 

how  proved  in  action  on < « 31>*i;') 

costs  in  action  on  judgment Sl.M 

transcript    of    docket,    etc..    of^  iuetice    of    another    «t«te   pre- 
sumptive evidence  of  jurisdiction,  etc 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state 949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of  judgment   of  justice   of  another   state   may  b«  re- 
butted         951 

%  By  confession. 

entry 3010 

mode  of  confessing  judgment 301 1 

when  judgment  \  oid 3012 


INDBX. 
Justice  of  the  Peace  asd  his  Court  —  Co&tlB«ed« 

XXX     EXXCUTXONS. 

county  clerk  to  issue  on  docketed  judgment 3017-3019 

on  judgment  docketed  with  county  clerk 3043 

when  justice  may  issue. 3^24 

general  requisites  of 3023 

en  judgment  for  money 3026 

renewal  of 3027 

exempt  property 3028 

indorsement  of  levy • 3029 

notice  of  sale 3029 

mode  of  \e\y 303U 

of  sale 3030 

return  by  constable 3031 

may  be  issued  after  discharge  from  imprisonment 30r(7 

issuing  on  judgment  for  delivery  of  chattel. 3088 

action  against  constable  for  failure  to  return..... 3039 

constable  not  to  act  under,  after  return  day. 3040 

actiop  against  constable  for  money  collected 3041 

constable  must  complete,  after  term  expires.......... 3i>l2 

against  person 3018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  3032 

limit  of  imprisonment 3033 

affidavit  and  discharge 3034 

penalt:^  for  wrongful  refusal  to  discharge dOS5 

affidavit  a  defence  for  action  to  escape ,  3036 

discharge  not  to  affect  judgment •...•• •  3037 

• 

XXII.  Appeals. 

judgment  reviewable  only  by  appeal 3044 

who  may  appeal 3045 

to  what  court  appeal  to  be  taken 3045 

when  and  how  taken. 3046 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  strays 3101 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice's  fee 3047 

service  of  notice  on  respondent S04P 

supplying  defects,  etc.,  in  perfecting  appeal 3049 

undertaking  to  stay  execution 3050 

when  stay  of  execution  operates 3051 

filing  undertaking  when  justice  is  dead 3052 

justice's  return 3053 

demand  of  new   trial  as  of   right,  sec  infra,   XXIII.  "  New 
Trial  on  Appeal." 

r                                   justice  to  make  return  after  term  of  office 3054 

compelling  further  return 3055 

determination  of  appeal  when  justice  unable  to  make  return..  3056 

when  error  in  fact  alleged 3051 

restitution  upon  reversal 305S 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements 30fi0 

judgment-roll 3061 

stipulation  by  respondent  for  reversal 3062 

hearing 3062 

dismissal  for  failure  to  prosecute 3062 

papers  on  appeal 3063 

judgment 3063 

costs  of  appeal 3063 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before'  justice 9065 

to  whom  costs  awarded 3066 

Amount  of  CO    ", •  • 3067 
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XXIII.  New  trial  om  atteal. 

demand  for  new  trial  as  of  right • 3(NSS 

in  appellate  court S068 

undertaking  required » ^....  3068 

offer  to  compromise  before  return 3070 

award  of  costs  on  new  trial  on  appeal 3070 

proceedings  in  appellate  court 3071 

offer  to  compromise  after  return 3072 

amount  of  costs  on  3073 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 2887 

of  infant  defendant  not  liable  for 2888 

what  costs  consist  of 8074 

to  prevailing  party 3074 

when  allowed  to  neither  party 3075 

on  demurrer .1 3077 

on  judgment  of  nonsuit 3013 

after  verdict  or  decision 3014 

for  one  of  several  defendants 3080 

in  action  of  replevin 8075 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2d56 

on  removal  of  action  to  county  court  of  Kin^  county 2934 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 

of  action  brought  on  discontinuance  on  answer  of  title. ......  8235 

payment  of.  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on -determination  of  appeal.....  8090 

costs  below  included  in  disbursements  recoverable  on  appeal...  3060 

of  appeal  when  new  trial  ordered 8068 

to  whom  awarded  on  appeal 3066 

amount  limited 3076 

of  costs  on  appeal 3067 

on  new  trial  on  appeal 3073 

taxation 3078 

increased,  in  action  founded  on  official  act 3079 

fees  on  attachment  of  defaulting  witness 2972 

recovery  of  costs  wrongfully  collected. ...  t ...  * 8081 

XXV.  Fees. 

special  provisions  for,  not  affected 8330 

provisions  apply  to  civil  cases  only 3332 

fees  to  be  paid  before  services  rendered 8328 

adverse  party  may  pay  fees  and  tax 3329 

of  justice,  generally ,3322 

of  witnesses 8327 

on  commission  to  take  deposition 332.5 

on  sale  of  animals  found  straying 3092 

of  constables 3323 

constable's  affidavit  upon  claim  for  travel  fees ,,  8324 

Jnatlee's  Court  of  Troy. 

See  *•  Troy,  Justice's  Court  of  the  City  of,* 

JuB  tlfleatl  on. 

See  "  Bonds;  "  **  Undertakings.'* 

K. 
RInv  Conntr* 

special  proceeding  begun  before  one  judge  may  be  continued  be- 
fore another. 26 

Interpreters  in •......••••.  94 

court  oficers,  messengers  and  attendants  in... •  9S 

i»o:t 
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SCInirs    County  —  Contlnueil. 

duties  of  court  officers,  iiiebM. ngers,  and  sttandftnts  in. ••*•••  M 

clerks    to    justices    in , » •  •  •  p7 

term   of   omce   of  jail   iihysicijin 1-0 

jail    libertieii    for    ?i^ 

of   steiiographttrH  of    su])rcme   court •  '^^ 

awistant  Ktoiiographers   for   supreme  cuurt 2o3 

stenographem    for    county    court -.?•*? 

dcfiignation   of  deputies  to   act   for  clerk  of  surrogate's  court .  .  *JikY2 

designation  of  additional  clerk  to  exercise  surrogate's  i>owcrs..  2Zi*f2 

Rtenographerfs    for    surrogate's    court 241)5 

clerks    to   judges   of   county  court 3.MI 

interpreters    for    surrojjate  s   courts    in 2-im 

officers   exempt    from    jury    service 1 127 

proof  of  exemption , , ll'JSS 

trial   jurors   in,    see    "Jury   aku  Juiioau." 

.•stenographer   for   surrogate's  court   in 24SI5 

public     administrator     for • 2I)8>4 

removal  of  action   from  justice's  to  county   court 2QCi4 

county  clerk's  fees  in ;..,...,. , 33UG 

sheriff's    fees    in ,  . , , 33iOS 

fees  of  constables  and  deputy  aluriffs  for  attending  court 3312 

costs  in,   when  recovery  under  toiM)  and  $*JIjrt 322S 

security   for  costs  in  county  court , 32»58 

records  in  register'*  office  not  to  be  re:uuved  un  »ublK>rna 866 

defined  .  . SS98 

place  of  trial  of  actions  for  pf naltiea  for  offences  committed  on .     9tCl 
LasMprd  And  Tea  ant. 

relation  presumed  to  continue  for  twenty  yean 37S 

action  ot  ejectment  for  non-payment  of  rer*t....,« 1504,  1508 

ctav  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears 1507 

restoration  of  possession  on  payment  ofter  judgment....     150C 
order  to  restore  possession  on  payment  after  judfracot. . .   1500 

when  use  of  property  set  off  against  arrears «...   .510 

action  for  waste  against  tenant  for  years .»...».•'•>•-..  1661 

forfeiture  of  unexpired  term  for  malicious  waste • 1666 

summary   proceedings   to   remove   tenant,   see   '"  Summary   Pro- 
ceedings TO  Dispossess."  

warrant  to  dispossess  tenant  cancels  term  of  lease 229S 

action    for   accrued  rent  not   affected  by  warrant   to   dispossess 

tenant 22SS 

stay  of  judgment  for  rent  pending  apperl,  stays  also  dispossess 
proeeedings 1810 

I<and  Ofll«ey  CoMmiaalonera  of* 

aetion  to  vacate  letters  patent,  sec  "  Letters  Patwt/* 

reports  of  recoveries  of  property  escheated,  etc.  ..«t  .••,•.,••••  1961 


Y 

tiA^r  0cliQOla. 

admission  of  graduates  as  attorneys....* ••••••••••! 

Ii«aae* 

ejectment  for  non-payment  of  rent,  see  "  EjectubnT(  *  •" 
LORD  AND  Tenant.  • 

warrant  to  dispossess  tenant  cancels  term  of..... ...«.• 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess... 

power  of  committee  of  property  of  incompetent  per|M  t9  IB$ki« 

I  proceedings  to  lease  real  property  ot  infant  or  imcompctfnt  per* 

son,  sec  *'  Salr  of  Real  Property." 

I  power  ot   temporary  a<lministrat<ir  to  make 2000 

deemed  assets  in  hands  of  executors,  etc 2iu'2 

ArcTve   to   lea*e  <lece(lent'«*   profurty  to   pay  debts 27i>7 

proceedings    to    lease    cnrporate    real    property,    see    "  Corpora- 
tions; "    "Sale   of    Klal    1'r  iij.mvv  " 
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INDSX 

Iieascliold. 

■ale  of,  on  execution  as  real  property,. •••«•••••*•••• 1430 

LeiTAciea. 

See  "  SussooATx's  CoosT." 


Sec,  also,  "  Dkckdbnts*  Estatbs;  "  "  Lkgaciss;  "  "  Suaao- 

GATKS'    COUBTS." 

creditor's  aotion  ac««n«t,  see  *'  CaiMfOftB*  AcrioMt;  '*   "  Dwfe- 

obmt's   Estatbs.'* 

not  to  be  arrested  when  sued  as  rsprMsntatiT* 665 

execution  against  property  in  hands  of 1371 

no  efceeution  against  dcccdstit,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property . . .  1380 

action  by  legatee  against  executor  for  legtey. m9,  1820 


report  of  court  of  claims *«.»...,«.. 271 

coiAmittee  of,  may  issue  subpoena 864 

members  disqualified  as  trial  jurora  during  session ^^^ 

not  compelled  to  act  as  justice  of  the   peace.  ...•.,«. . 
no  fee  to  be  charged  for  administering  official  oath . , 


of  issue  of  marriage  annulled  because  iFormer  husband  or  wife 

.living 1745 

because    parties   under    age 1740 

of  issue  not  affected  by  divorce  of  husband 1768 

of  whole  issue  presumed  in  action  for  divorce  against  wife. .« ,  X709 
of  child  born  after  ofTence  charged  may  be  tried   in  action  of 

divorce  against  wife   1760 

divorce   of   wife   not  to  affect  legitimacy  of  child  born   before 
offence  charged 1700 


Lietters  of  Adminiatnitloii. 

See  •*  Surrogate's  Court." 

Liettera  of  GnardlanMhlp. 

See  "  St7RRoaATB'9  Court." 


I«ottera  Patent, 

limitation  of  action  by  person  claiming  under. ., ^^63 

after  annulment  of 304 

action  by  attorney-general  to  vacate  or  annul 1967 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury : 19.58 

copy  judgment-roll   to  be   filed 1960 

transcript  of  judgment  to  be  filed  with  county  clerk..*.  1900 
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INDKX. 

Iietterti  Roaratory. 

may  issue  in  lieu  of  commission 913 

to  issue  only  on   written  interrogatories 913 

settlement  of  interrogatories   and  return  of   deposition 913 


Letters  Tent  amen  tary. 

See  "  Surrogate's  Court.** 


Libel. 

included  in  term  "personal  injury" 3343 

limitation    of    action 3M 

joinder  of  causes  of  action   for... 481 

pleading  application  of  defamatory  words 535 

plea   of  justification   does   not   bar  evidence  of   mitigating  cir- 
cumstances    535 

]>reference  of  actions  for 791 

fair  newspaper  report  of  public  proceedings  not  libelous,  19(y7'«  1906 

costs  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  justice's  court 2{<63 

of  Albany   city    court 3223 

of  Troy  justice's  court 3223 


Libraries. 

not   subject  to   judicial   supervision ISM 

to  action  to  dissolve  corporation 19(H 

to  action  by,  people  to  annul  corporation ISM 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions 2431 

appointment  of  librarian  for  appellate  division 221 


Lleenaefl. 

of  innkeepers  may  be  ordered  to  be  destroyed. 


LlenH. 

L  In  general;   miscellaneous. 

foreclosure  of  mechanics'  lien  on  real  property,  see  "Fore- 
closure; "  "  Mechanics'  Liens." 

of  chattel  liens,   see   "  Foreclosure." 

of   mortgages,   see   "  Foreclosure." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

"lienor"  defined 3398 

lienor  included  in  term  "owner"  in  condemnation  law 3358 

of  attorney  on  cause  of  action  for  services 66 

not   affected   by  client's   settlement 66 

effect  of  filing  notice  of  jjcndency  of  action 1^1 

action    to    establish,    etc.,    triable    in    county    where    property 

situated 962 

creditor  consenting  to   insolvent's  discharge  must  relinquish.   2158 
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INDEX. 

liiens  —  Continued. 

I.  In   general;    miscellaneous  —  Continued. 

barred  by  sale   on   foreclosure  by  advertisement  after  notice 

to    lienor     2385 

must  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  etc.,  to  be  paid  from  proceeds  of  judicial  sale........  1671 


II.  Op  judgments.    . 

on  personal  property,  acquired  on  issuing  of  execution 140r> 

order   of   preference   among  executions 1406-1408 

on  relil  property,  judgment  not  a  lien  until  docketed 1250 

not,   until  judgment-roll  filed 1250 

of  judgment   of  court  of  claims 209 

of  final  judgment  in  replevin 1730 

of  judgment  of  justice's  court 3017 

in   New   York  of  order   to  enforce   fine  of   delinquent 

juror 1117 

of  unpaid  jury  fme  in  Kings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc....  1301 

discharge  of  lien  for  uni)aid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  years  only  after  docketing 1251 

time  of  stay  not  included  in  ten  years'  period 1255 

binds  after-acquired  property   1251 

acquired  by  levy  after  ten  years 1252 

not  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against  party  by  fictitious  name 1251 

amendment  of  judgment  against  party  by  fictitious  name....  1251 

purchase-money  mortgage  ranks  prior  to  judgment 1254 

order  suspending  lien  of  judgment  on  appeal : 1256 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation    on   filing  of  satisfaction-piece 1260 

not  affected   by  cancellation  of  judgment  after    disharge   in 

bankruptcy 1268 

does  not  attach  to  real  property  acquired  after   discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

continues   three  and  a  half  years  after   letters   on   estate  of 

deceased   debtor    1380 

attaches  to  silrplus  value  of  homestead  over  $1,000 1402 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion after  sale  on  execution 1485 

entry    on    docket    to    preserve    lien   of    original    judgment    to 

enforce   contribution    1486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc 1823 

preference    in    creditor's    action    on    realty    not    aliened    over 

individual   debt   of   heir,   etc 1852 

in  creditor's  action   not  lien   on   realty   aliened   before   notice 

of  lis  pendens  or  entry 1853 

not  affected  by  order  exempting  insolvent  from  arrest  or  im- 
prisonment   -4198 
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liens  -^  Contlniied* 

III,   As  APrSCTEO   BY   PARTXTXOH. 

lienors  may  be  made  parties  In jMititioo. •••••••••••••  1B39,  1541 

reference  to  inquire  as  to  partition.  ...• ••••• •  1561 

publication  of  notice  to  prore    lieoa 1562 

direction  for  aale  free  from  lien  of  debta  of  decedent 153S 

on    actual    partition,    lien    on   undivided    share    attaches    only 

to  part  assigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  1563 

application  by  lienor  for  money  paid  into  court. 1664 

payment  and  satisfaction  of  liens  on  sharea  of  lands  sold.  Ii65.  15S0 
final  judgment  confirming  sale   bars   liens  not  proved   after 

notice , 1578 

r\^.   As  APnCTED   ST  ACTIOIC  FOU   OOtVEm. 

inferior  liens  attach  to  residue  on  admeasurement 1615 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross....    1621 
property  may  be  sold  free  from  or  subject  to  liens •••..    1622 

Mfe  Botates. 

See,  also,  **  Life  Tknamt.** 

division  in  partition  when  life  estate  exists  tn  trndivlded  share.  155S 
investment  of  proceeds  of  land  sold  In  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life. «... 1^1 

forfeiture  of,  for  malicions  waste *.. 1655 

life  tenant  holding  over  liable  for  full  profits. 1664 

sale  of  life  estate  of  infant  or  ineon^^etent  for  gross  sum 236S 

tAPt  Tensfnt. 

PrOCXEPINCS  to   DISCOVtt  &BATB. 

petition  for  production  of  tenant. 2302 

contents  of  petition 2903 

service  of  petition  and  notice.  .....•**«... 2304 

when  commission   to   issue • , 2906 

order  to  produce  before  court  or  referee. .•«..• 2905 

service  of  order  to  produce 2906 

hearing  before  referee • 2906 

powers  of  referee , , 2906 

compensation  of  referee 2906 

1^  habeas  corpus  to  produce  life  tenant 2^7 

^  report  of  referee 2308 

dismissal  of  petition  on  production  or  proof  of  existence....  2309 

I  costs  on  dismissal  of  petition 2900 

p  deemed  dead  if  not  produced  and  existence  not  proved 2910 

order  to  let  petitioner  into  possession 2310 

commis"5ion  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  fo  take  ont  cOMmiMiott . . . .  2311 

open  commission   may  issue  without  interrogatories 231? 

return  of  commission 2912 

petitioner  to  give  notice  of  execution  of  commission 231o 

service  of  notice  of  execution  of  commission 2313 

{)Owers  of  commissioner 2314 
ife  tenant  must  be  produced  before  commissioner...... 2314 

taking  of  testimony  before   commissioner 2314 

proceedings  on  return  of  commission 231f 

costs  of  proceeding    2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits. , 2918 

•rder  presumptive  evidence  onlv  in  ejcctmei.t •••. 
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Limitation*  of  Action*. 

$••     SuWlOaATB*9    COUHT. 

cases  included   within  the  statute   «•»,..••..  414 

special  proceedings  included  within  the  stattite 414 

state  subject  to  same  limitations  as  private  persons  389 

against  nofl*refiident  on  demand  barred  at  domicile   300 

catise  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted  393 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

eounterclatm 397 

presumption  of  satisfaction   of  judgment    376 

must    be    pleaded    » 413 

oleading  presumption  of  payment  of  judgment   378 

L  For  keal  fropsrty. 

yy  state.  *   •••• •••••••••.#• 362 

grantee  of  state..,, ,• ••••%• 363 

fter  annulling  patent  or  grant •.«••..• • 364 

seisin  within  twenty  years  necessary. »•«. • 365,    366 

within  twenty  years,  action  for  dower. 1596 

within  one  year,  ejectment  for  encroaching  wall* 1499 

entry  effectual  only  when  action  begun  within  one  year .^67 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title ...-    368 

adverse  possession  under  written  instrument  or  Judgment....  369 

what  conatittttes. 370 

adverse  possession  not  founded  on  written  instrument 371 

what  constitutes.  •   t...*....*......^. ...... .........  372 

relation  of  landlord  and  tenant  presumed  to  continue.  .••....  373 

r^bt  of  possession  not  afiFeeted  by  descent  east • 374 

disabilities  from  infancy,  insanity  and  imprisonment •  875 

IL  Actions  other  than  to  recover  real  paoviaTV. 

1.  IVithin  twenty  ytari. 

■ealed  Instruments *. %•••••••••••••  881 

to  redeem  from  mortgace ••• ••••• •  879 

on  judgment  of  court  of  record • «••• 876 

i.  H^itMn  ten  years, 

actions  not  otherwise  provided  for ••••••••  888 

by  state  to  recover  public  funds • .•..  1973 

proceedings  supplementary  to  execution ••••••.•...  2435 

%  WitMn  seven  years.  ' 

application  for  leave  to  defend  after  Judgment  1>y  default 

on  service  by  publication « 445 

C  Within  six  years. 

tfanple  contracts .••...••.#•••*.•••• 382 

to  recover  chattel   382 

for  fraud 382 

to  establish  will  • 382 

injury  to  property • • 382 

personal   injury 382 

judgment  of  court  not  of  record 382 

docketing  transcript  of  judgment  of  justice's  court. ..•».  8017 

■k  WHMn  Hvt  years. 

to  annul  marrtage  «•'..« 1752 

divorce. • 1768 


INDEX. 

IjiotltatlonB  of  Action*  —  Continued. 

II.  Actions  othek  than  to  recover  real  property  —  Continued. 

d.  Within  three  years. 

against  executorst  etc.,  to  recover  chattel 3S3 

for  taking  or  detaining  personal   property 383 

for  personal   'njury   resulting  from   negligence 3Si 

for  penalty   to   person   aggrieved vtSo 

for  penalties  against  directors  and  stockholders  of  banks 

and    moneyed    corporations 294 

against  constable  for  official  acts  or  omissions 383 

for  non-payment  of  money  collected  on  execution 383 

7.  Within  two  years. 

for  causing  death   :■/  negligence 19(12 

for  damages  for  encroaching  wall 1499 

assault  and  battery 384 

criminal   conversation    3S4 

false    imprisonment    .' 3H4 

forfeitures  to  state 384 

libel ^ 3S4 

malicious   prosecution 384 

malpractice 3H4 

penalties  to    the  state 3S4 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue 387 

seduction  .  .  .  i 384 

slander..' 384 

motion  to  vacate  judgment  for  error  in  fact 1290 
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8.  Within  one  year, 

ejectment  for  encroaching  wall 1499 

for   seizure   of   strays 3107 

penalty  recoverable   b^   any   person   who   may    sue 387 

against  sheriff   for  ofncial  act  or   omission 385 

against  coroner,   for  official  act  or  omission 38.'> 

against  officers  other  than   sheriff,  etc.,   for   escape 385 

motion  to  vacate  judgment  for  irregularity 1282 

9.  Within  six  months. 

on  claim  rejected  by  executor  or  administrator 1822 

notice  of  claim  against  state 264 

10.  Within   four   months. 

relief  by  certiorari  to   review   determination 2125 

11.  Within  three  months.' 

by  claimant  for  taking  chattel  in'  replevin 1710 

III.  Disabilities. 

must  exist  when  right  of  action  accrues 408 

several,   no  limitation   until   all   removed 409 

of  aliens  during  war 404 

of  next  of  kin.   legatees  and  creditors.  . .  .  : 3SI2 

by  infancy,  insanity  and  imprisonment  for  crime l^Ui 

on   application   for  ccrliorari   to  review  determination 212<» 

in   action    for   dower 1596 

on  motions  to  vacate  judgments  for  irregularity  or  error  in 

fact ••,•.•.• 1291 
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INDEX. 

Lilmltationii  of  Action*  —  C'oatiiivcd* 

IV.  Imteuluption  and  susfemsiom. 

partial  payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  etlect  of  return  of  execution  partly  satisfied 377 

acknowledgment  or  new  promise  to  be  in  writing 396 

of  action   tor  dower  by  written  acknowledgment 1506 

by  action  against  unincorporated  association 1923 

by  death  ot  creditor 402 

of    debtor     403 

where  debtor  dies  within  state 408 

without    the    state 391 

absence    from    state 401 

concealment    within    state 401 

period  occupied  by  action  to  recover  property  of  decedent ....  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause    of    action    pleaded    as    defence,    etc.,    in    discontinuing 

action 412 

termination  of  action  otherwise  than  by  judgment  on  merits..  406 

reversal  of  judgment    405 

V.  When  AcrifN  acckues;  computation  of  period. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when   demand  essential   to   cause   of  action 410 

computation    when    defendant    without    state    on    accruing   of 

cause 401 

actions  by  executors,  etc.,  to  recover  personal  property 302 

when  cause  accrues  on  current  account 3K6 

on  covenant  of  seizin  or  against  incumbrances 381 

b^  legatee    against    executor    for    legacy 1819 

by  principal   against  agent,   for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons ■. 396 

attempt  to  commence  equivalent  to  commencement 300 

requisites   of   attempt    to   commence 399 

in  court   not   of    record 400 

service    of    summons    by    publication    after    attempt    to    com- 
mence    438 

Llavors. 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal   sale  in  court-house 33 

not  to  be  sold  or  used^  in  jails 128 

permit  to  use  liquors  in 129 

justice's  court  not  to  be  held  in   room  where  traffic  in  liquor 

authorized 2868 

Ij1«  Pendens. 

See  "  Notice  of  Pendency  of  Action.*' 

lilirlnflraton   County. 

stenographer  for  countv  court ^ffi 

allowance  to  grand  and  trial  jurors 3314 

Loan  CompanfleM. 

excepted  from  provision  for  voluntary  dissolution 2420 
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INDEX. 

Lons  Inland  Clt»  City  Court  of. 

is  a  court  of  record 2 

LiOBt  Docnmevita. 

supplying  lost  papers  and  pleadings 726 

proof    of    loss    and    contents    of    instrument    for    payment    of 

money  on  entry  of  jud|rment  by  default VJVi 

action  to  establish  lost  will IStjl 

evidence  required  to  establish  lost  or  destroyed  will....* istiTf 

sction  upon  lost  bills  and  notes 1 0l 7 

indemnity  to  be  given  on  judgment  or  lost  bill  or  note 1I>17 

state  and  its  officers  may  recover  on  lost  bill  or  note  without 

giving   indemnity 1918 

probate  of  lost  or  destroyed  will  ..*••.••.*..• 2G13 

tianaticn. 

See  "  SuaitoGATe's  Count." 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

appointment,    powers   and    duties   of   committee    of    person   and 

property,   see  "Committee  of  Pesson   and  PaopEaTY  of   Im- 

COMPETENT    PbRSOMS."  I 

special  proceedings  to  sell,  mortgage  or  lease  real  properly,  see 
"  Sale  of   Real  PaoPKETY." 

to  be  discharged,  if  arrested 554 

eannot  be  party  to  submission  to  arbitration 2365 

application  to  release  incboatc  dower  right  of 2351 

order  on  application 2361 

court  may  compel  specific  performance- of  contract  made  by..  23(44a 

I.  Service  of;  appearance. 

service  of   summons  on 426 

may   be   dispensed   with   by  ordar 420 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,  428 

service   of  summons  on  committee  by   publication 438,  439 

appointment  of  special  guardian  ad^  litem 428 

special  guardian  ad  liicm  trxcludcs  committee  from  control....  428 

appearance  of,  in  condemnation  proceedings 3363 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from   limitation ' 875)     306 

to  move  to  vacate  judgment 1291 

rights  saved  against  judgment  of  ejectment  by  default I.i27 

action   for  dower   1596 

new  tfial  of  action  to  determine  claim  to  real  property 1646 

application  for  certiorari   to   review  determination 2126 

III.  Supervising   insanity   as   affecting   testimony  and   paoc££i> 

INGS. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration   2382 

proceedings  on  appeal  from  justice  who  becomes  insane 3056 

IV.  Action  to  annul  markiai;k  of. 

lunacy    ground    for    annulinp   marriage 1743 

action    by    relative 1747 

action    by    next    f ricnti 1748 

legitimacy  of  issue  of  marriage 1749 

order  allowing  next  friend  to  sue ..*.••«••«•  1755 
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Lwaaiioii  —  Contlnved* 

V.  Action  to  compel  convsyancs. 

"when  maintainable.  • ,•«••••  98^5 

who  may  maintain  «......• 2346 

committee  may  be  directed  to  execute  convey^iHe 2347 

VI.    PaKTITION    by   AJJKEEMBNT. 

application  by  committee  for  authority , . , 1590 

content*  of  petition , , . .  •  1591 

notice  of  application . . , 1591 

to  superintendent  of  alate  instltutton 1590 

court  may  authorise  ,,.,....,...«..«.* loltt 

■uthortty  to  committee  to  execute  release^. .».,....« 1592 

effect  of  releases   , ' . . .  1598 

Muti. 

service  of  summons  bv ,«...•....«,.,..*««.,..,....  436,  440 

service  of  papers  on  attorney  by , ,..«,.,..,,.,....  797 

on  attorney  reaiding  in  another  »tat« ^60 

time    added    when    paper    served   on  attorney   by    iiuA«*  • .  t  •  •  •  798 

tijae  for  service  of  notice  of  trial  by^ .,,  ^. ...,., , »,....  708 

deposit  of  papers  in  branch  post-omcc  in  New  York  clty» » i 801 

returfi  of  deposition  by , . , , ««..».  i  <•  f  ••  i 907 

Ifullcloiia  Profieoiitloii. 

included  in  term  "  Mrsenal  inivvy  " t*t«.t»*««««*«9«*-*  8343 

Umitatian  of  action ...«.«...<<• ,.,.,,«>••     384 

coata  wh«n  recovery  ia  less  t^n  $M.  t ««<..««.  #».•..•••.. ^••.  8228 

excepted  from  jurisdiction  of  lustice'a  court 2863 

of  Troy  justice's  court 8223 

of  Albany  city  court • flB3 

Ifalpvmettoe. 

limitation  of  action  .*...•.. 384 

order  of  arrest  in  aetioti  for.  «..«..«...• ••••*•«...     549 

in  juatice^a  eourt  .••..... •••»*•••*•..  2895 


L  Gbnbral  provisions. 

a  itatc  writ  «,•.,,,,•,.,.....,..,«,.•, • 1991 

tor  g^eral  proviaign^  «ec  "  Wiixt$. 

▼hen  CTMittd  «t  apeoial  tars , ,« 2068 

at  term  ^  a^paUctt  4iviMoi|..... 2009 

return  to  ^r^  writ. ,«,,.,..,,. , 2073 

failure  to  owlw  return  pumabtbW  •»  «oi>ia»^t.  * 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable. Hl!SS 

writ  and  return  not  required  to  be  verified flOw 

to  be  aniendtd  only  by  leave  of  court • 2080 

eaiiaofe  be  stricken  out  as  sham 2080 

Mpy  writ  OP  return  not  required  to  bo  aanrod  on  atteracy..  2080 

pratoreneo  of.  on  ealendar  .*..• • •••»•......  792 

akomotiYO  or  peremptory •••• •.»«••••  2067 

|L  ALTSBNATtYB  WBIT. 

how  granted , ««..,-...  2067 

aiode  of  service « 2071 

on  court  or  judges 2071 

on  corporation « • .  •  •  i 2071 

on  board  or  body  other  t1»an  corporation 2071 

where  returnable.   .        2072 

paotion  to  set  aside  5^'nt •••••••.• «  9SSt 

service,  •  • ,.  ..«..,.,.»»».«.r««**»»**«f  2076 
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M«Mdam«fl  —  ContlMved. 

II.  Alteknatxvx  writ  —  Continued* 

form  of  allegations •• •  ^j^ 

joinder  of  grievances •••••••••  2079 

demurrer  to  writ  ...» • 2078 

grounds  of  demurrer   «. • ••..••  2076 

demurrer  to  part  and  return  to  part 2076 

how  return  made ■ 2074 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered....  2077 

further  return  cannot  be  compelled •   2078 

demurrer  to  return 2078 

service  of  notice  of  filing  return  or  demurrer. •   20S1 

after  issue  joined,  proceedings  are  same  as  in  action 2082 

when  issue  of  fact  arises •   2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable * 2084 

from  appellate  division,  where  issue  of  fact  triable 2084 

where  issue  of  law  triable 2U85 

rendition  of  verdict,  decision,  etc 2083 

final  order  may  be  entered  and  docketed  as  judgment.......  2082 

judgment-roll  on  final  order 2082 

final   order  in   favor   of  people   or  relator  must   award   per- 

'    emptory  writ 2082 

recovery  ef  damages  by  relator 2088 

costs  on  final  order  discretionary 2086 

stay  of  proceedings;  how  made 2069 

extension  of  time  to  make  return  or  do  other  act 2066 

appeal  from  final  order  2087 

stay  of  execution  pending  appeal... 4.. •••••••.•••  2067 

III.      PlXSMFTOSY  WUT. 

when  issued  in  first  instance • ••••^••«  2070 

notice  of  application    •••  2076 

aervice  of  notice  of  application  on  boards  of  three  or  more. .  2070 

where  peremptory  writ  returnable • •..•...••  2072 

motion  to  set  aside  or  quash  writ..... .•  2075 

service • 20iS 

how  return  made  to  peremptory  writ •••••»  2074 

to  issue  on  final  order  on  alternative  writ .••...  2082 

costs  to  be  awarded  as  on  motion '...•••  2066 

not  to  exceed  $60  and  disbursements 2086 

stay  of  proceedings   2080 

extension  of  time  to  make  return  or  do  other  act 2080 

fine  for  disobedience  by  public  officer  or  board...* 2000 

appeal  from  final  order ••••••  2067 

stay  of  execution  pending  appeal • ••••••...  2067 

Mstndate. 

defined •••• • ••••••• ••  884S 

summons  deemed  mandate •..•••••••• 418 

requisition  in  replevin  deemed  mandate • ••...  16M 

disobedience  to,  a  civil  contempt •.••.••..•• •       14 

abuse  of,  a  civil  contempt •...       14 

duties  of  sheriff  as  to  service  and  execution  of 100-119 

of  surrogate's  court;  how  executed  and  returnable 2515 

of  justice  of  peace;   roquisites «•••.•• 3135 

blanks  prohibited ..••••• 3135 

deputizing  private  person  to  execute.... 3156 

constable  to  execute  in  person « •••••  3157 

sheriff  to  act  when  execution  resisted.  •» • 6156 

mimetwaritkts  Corporatloma. 
IiwhIh  cinployeet  exempt  fr<vm  jury  acnrtot* ••••••••«••••••••  1066 
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INDEX. 

on  file  In  New  York  county  for  twenty  yeart  pretumptive  evi- 
dence,   a    •    ••••••••••••••••••••••••••«•••■••••••••••••••••       06S 

IHarine  Causes* 

Ix  CITY  COURT  or  NSW  YORK. 

jurisdiction •••••••••• ••     817 

order  of  arrest W 3177 

rulet  regulating  arr-^st 8177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order   3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

custody  of  defendant 3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return 3185 

pleadings  may  be  oral  or  written 3185 

demand  for  jury  trial 3185 

preference  of  trial 3186 

trial 8188 

ordinary  action  may  be  brought  for  like  cause • 3187 

Marrlavc 

breach  of  promise,  see  "  Breach  of  Pkomisb  to  Marry," 

original  certificate  of,   presumptive  evidence 02£ 

original  record  of,  presumptive  evidence , 926 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery   • 17il 

action  for  divorce,  see  **  Divorce." 

for  separation,  see  "  Separation."  ^ 

Action  to  annul. 

by  woman  married  under  sixteen   1742 

causes  for  annulment   1748 

who  may  sue  on  ground  that  party  under  a^e  of  consent....  1744 

on  ground  that  former  nusband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living   1745 

because  parties   under   age    1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic   1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud IToO 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 1751 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed^  on  summons 1774 

service  of  summons  by  publication 438,     430 

proof  of  service  of  summons   1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial   1753 

on   reference    testimony   and   proceedings   to   be   certified    to 

court  with  report 12^ 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default    1774 

entry  of  interlocutory  nidjfmcnt    1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment   1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment   for  costs   1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 
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IKDSX. 

Married  'Woman. 

See  **  Si'RKor.ATE's  CorRT," 

may   sue  or  tlcfcnd  as  if  single 4.'W> 

may    cDiifcss     judgment 127S 

damages  to  jierson,  estate  or  character  and  separate  property'. .  4ni> 

husband  not  proper   party  in  action   for  tortious   act  of  wife..  4."(» 

i'udgment  for  gr  against. ..,,,,,,,.,»,.,,,. , 12iHi 

omestcad,   exemption    pf.  >»  r».»..  *.».*.** l.'i99-14*nJ 

may  release  to  husband  inchoate  dovcr  in  property  in  partition.  l.'Tl 

damages   for   slander   arc  separate  property* «.t  *•>»•••..  190G 

t 
Mamliiil. 

appointment  of,  by  court  of  clafms «... 266 

tu  execute  certain  mandat'es  of  \.   V.  city  court T-CS* 

icea  of,  un  execution  of  raandatas , 339 

limitation  of  action   for  non-payment  of  money  oollcctsd. .....  383 

Maiiter  and  Servant. 

employee  of  party  disqualified  as  juror.... 1180 

summary   proceedings  to  dispossess   employee 'J:i3^ 

collection  of  wages  of  working  women .  , 3167 

jixlgment  for  wages  enforceaole  against  earnings,  trust  income, 

etc 1391 

.Materialntant 

defined 3398 

Matrimonial  Aetfona. 

action    to    annul    marriage,    sec   *'  Maikiaqe." 
for    divorce,    see    **  i)ivijKCE." 
for   sn>Skration,    ^ee    "  Skparation. 


** 


Mairor. 

of  New  York  m*y  change  place  of  holding  court «•••  42 

May^r**  Covrt  of  HudnOK* 

See  "  Hudson,  MAVoit't  Court  of  t«b  Cinr  wJ* 

M^altanleii*  Llena. 

I.  O^u^tjiU  ritgvjsioNs. 

purposa  of  title , ,.., »•• !•«.•••• »..  3B98 

definitions , .., S396 

to  be  enforced  by  action • , , S3H0 

jurisdiction  of  action  .....•,•..•..••...,. 3399 

of  N.  Y.  city  court  315 

of  city  court  of  Yonkers 3203 

enforcement  under  contract  for  public  improvcttifnt 3400 

provisions  apply  to  courts  of  record  on)y  except  4s  otherwise 

provided 3401 

preference  over  contractors    , * 3414 

judgment  for  delivery  of  property  In  lieu  of  mooey 3415 

foreclosing  lien  on  public  improvement '. .  3418 

foreclosing  lien  on  railroad  property.  ••»• 8419 


• 


II.   Im    courts   Ot   RECORD. 

consolidation  of  actions  by  differctlt  UciiOri.  ..•..•».# •••... .  3401 

joinder  of  lienors  as  plaintiffs. ,,., «. ..•«•• 3402 

necessary  parties  defendant    , .y.....* 3402 

waiver  of  defendant's  lien  by  failure  to  plead.  •,,«••.•»••.. .  3402 

equities  of  lienors  to  be  determined.... •»••«•.•.•...   3403 

costs  and  dishur«;ements    , 3411 

judgment  for  debt  on  failure  to  establish  lien.......* 8412 

offer  to  pay  into  court ••••«••••••  8413 
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INDBZ. 

M«elia,Blc«'  Liens  —  Continued. 

IL  I«  COURTS  o#  KicdU)  ^-  Contiimed. 

judgment  for  deficiency  » v •....  3416 

notte«  to  lienor  to  begin  action « « . .  3417 

cancellation  for  failure  to  begin  action. 3417 

III.  In  covars  mot  or  KEcoao. 

tctfdfi  to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified  3404 

necessary  allegations. 8404 

form  and  service  of  summons 3404 

substituted  service  of  summons 3405 

joinder  of  issue  by  verified  answer*  < 3406 

judgment  by  default 3406 

trial  of  issues  3407 

enforcing  judgment  for  defendant 3407 

executions.  « 3408 

appeals  from  judgments 3409 

filing  transcripts  of  judgments. 8410 

costa  and  disbursements  ^ « 3411 

offer  to  pay  into  court**. «••«••« ••••••».. • B413 

MllltlM. 

action   by  attomeygenerst   to  try  title  to  or   forfeit   military 

office,  see  '*  Quo  Warrajito." 

governor  may  order  out  to  assiiit  sheriff 107 

sheriff  may  require  aid  of.  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1393,  8028 

no  fee  for  administering  oath  to  officers 8280 

officers  and  privates  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1082,  1128 

persona   honorably  discharged  after  five  years'  service  exempt 

from  jury  service 1030,  1081,  1127 

proof  ot  exemption    1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 

performing  military  duty •.«...  1083 

Mlffdemeanor* 

punishment  of  misdemeanors  created  by  act 3346 

sale  of  liquor  in  court-house  of  court  of  record 32,  33 

unlawfully  practicing  as  attorney  in  New  York  city •  M 

petfflitting  person  to  practice  unlawfully  In  New  York  city. . « .  04 

suspension  or  removal  of  attorney  on  conviction 67 

decdt  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 73,  75 

illegally  inducing  business   74.  7.5 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor   78,  80 

teftlUl  to  assist  sheriff  when  commanded ;106 

failure   to   separate  civil   and   criminal   and    male  and    female 

priftonefs 12.% 

Illegal  sale,  etc.,  of  liquors  In  jail 130 

permittlilg  prisoner  for  contempt,  etc.,  to  go  at  large 157 

kssl^tlnt^  or  conniving  at  e^oape  159 

refusal,  neglect  or  dclav  of  officer  to  make  search 961 

false  certificate  Of  physldan  to  juror  in  New  York 1120 ' 

bribery  of  oiticcr  by  Juror  in  New  York 1132,  1123 

concealment  of   offer  to  take   bribe   from  juror  in   New   York 

eouiity 1124 

wilful    neglect   of   duty   by   commissioner   of  jurors   of   Kings 

coiitlty. 1159 

refusal  of,  of  false  Information  to  commissioner  of  Jurors  Of 

Kings  county.  ■    1160 

Btippres*iOn  of  Jury  tifltlce  In  Kings  county 1160 

physician  giving  faNe  certificate,  etc..  to  Juror  In  Kings  county.  1161 

psrclufe  of  property  by  officer  making  sale,  etc.. •••••. 1679 

18t7 


INDEX. 

Miademeanor  —  Continued. 

vexatious  and  unauthorized  suit  in  name  of  anotker  or  fictitious 
person 190(1 

refusal  of  usurper  to  deliver  books,  etc.^  after  judgment  of 
ouster 1962 

illegally  rcimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari. 2051 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2062,  2053 

failure  of  justice  of  peace  to  pay  over  money 3153 

lllsnomer* 

waiver  of  misnomer  of  corporation. ...: 1777 

of  defendant  in  action  against  stockholders 1813 

of  member  of  unincorporated  association  does  not  affect  lia- 
bility of  other  members 1924 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for.  • 2024 

Mifltnlce. 

in  writ  or  process 24 

defects  cured  by  verdict*  etc.,  and  judgment. 721 

to  be  corrected  by  court .• 72R 

power  of  court  to  amend  process,  pleadings,  etc. 723 

immaterial  errors  to  be  disregarded. ,.,.^ 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

correcting,  in  surrogate's  court 2770 

in  condemnation  proceedings  .-• 721-730,  330B 


• 


bank  notes  and  bills  used  as  money  excepted  from  statute  of 

limitations 303 

execution  may  be  levied  on 1410 

bank  bills,  bonds,  etc.,  how  levied  on. 1411 

Monro«  Connty. 

jail    liberties    for    ^ 145 

stenographer    for    county   court   of 361 

surrogate  not  to  act  as  referee  or  practice  as  attorney 2474 

compensation    of   stenographers   in   surrogate's  court. 2496 


proceedings  to  mortgage  corporate  real  property,  see  "  CosrOKA- 

TiONs;      "  Sale  of  Real  Fropeety." 
special  proceedings  to  mortgage  real  property  of  infant  or  in- 
competent person,  sec  "  Sale  of  Real  Propeety." 
foreclosure  by  action,   see  **  Foreclosure." 

by  advertisement,  sec   "  Foreclosure." 

i  when  receiver  appointed  without  notice 714 

limitation  of  action  to  redeem  from ^Tf 

purchase*money,  ranks  prior  to  judgment 1254 

of  exempt  homestead '. .   1404 

f  equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt 1432 

indorsement  on  execution   1433 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution    14C3 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  exccu- 

^  tion : 1465 

ejectment  cannot  be  maintained  on 1498 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 1508*  1500 

lo  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  1574 

1575 
void,  if  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  2430 

deemed  as^scts  in  haiidh  of  executors,  etc 2tff2 

decree  to  mortgage,   to  pay  decedent's  debts 2707 

by  heir,  etc.,  not  affected  by  unproved  will  after  four  years. .  2714 

1318 


L 


tNDBX. 

Motloa. 

definition 767 

to  whom  made 768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city   770 

in  supreme  court  where  heard 76B 

in  first  judicial  district 76R 

transfer  of*  to  another  judge 26»  771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judae  is  contempt 778 

'    withdrawing  motion  for  judgment  without  leave  is  contempt . .  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings 537 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on .^. .  885 

reference  of  questions  of  fact  arising  on.^ $27,  1015 

in  city  court  of  New  York 3172 

In  proceeding  b<yin>n  by  state  writ 1007 

costs:  collection 770 

execution   for 770 

stay  for  non-payment  of 770 

taxation  of,  on  final  judgment 770 

proceedings  to  punish  for  contempt  not  affected 770 

may  be  awarded  absolutely  or  to  abide  event... 3236 

to  abide  event   770 

amount ;  disbursements  allowed   8251 

MiiBiclpal   Corpora tiona. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve .^ 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1025 

service  of  summons  on   '■ 431 

of  certiorari  on 2130 

Jurors  not  disqualified  because  residents  or  taxpayers.... 1170 

order  of  arrest  in  action  for  funds,  etc.,  of 540 

attachment  in  action  to  recover  funds  of 687 

judgment  stayed  on  appeal  without  security,  unless  ordered....  1814 

not  required  to  g^ive  security  for  provisional  remedies,  etc 1000 

liability   in   damases   for   arrest,   attachment   or   injunction   im- 
properly granted lOOQ 

action  for  cutting  trees,  etc.,  on  lands  of  municipality...   1667,  1668 

costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

proof  of  ordinances,  by-laws,  etc 041 

actwu  .V  enxoice  lien  under  contract  for  pubUe  kaumftnent.  8400 

judgment  foreclosing  mechanic's  Hen  on  public  improvement..  3418 

public    improvement  "    defined  ^ 8308 

execution    against  wages   of   employees,   etc 1801 

proof  of   payments  by 061c 

Action  by  state  to  iccovr  tvbuc  pvitds. 

state  may  sue  in  courts  within  the  state lOA 

excepted  from  jurisdiction  of  justice's  court W63 

orders  or  interlocutory   judgments   in   other  actions  may  be 

vacated 1070 

other  actions  may  be  stayed 1070 

parties  to  other  actions  may  be  brought  in 1070 

state  may  sue  in  foreign  courts 1071 

cause  of  action  transferred  to  and  vested  in  stats 1072 

action  limited  to  ten  years 1073 

disposition  of  proceeds  of  action 1074 

petition  by  municipality,   etc..  claiming  proceeds 1075 

attorney-general  to  bring  action 1076 

to  be  brought  in  name  of  people 1084 
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IMnmlcipal  Courts. 

See  "  Buffalo.  Municipajl  Court  of  the  City  of;  Nkir 

YoKC  Municipal  CootTS;  "  **  RocnBStEt.  MvmctPAt  Covmr 
6f  tHB  City  ot ; "  *^  STftxcvBt,  MuNicifM.  Covtt  ot  tss 

.    CXtY  OF." 

N. 

Sec*  also,  "  Umkmowv  Paaties." 
vhon  defendant  may  be  designated  hf  fictatiotts  sainc..*. «.. ..      451 

in  justice's  court 2284 

mistake  in  name  of  jun»r  cured  by  judgment  on  verdiot,  etc. .  .      721 

of  officer  cured  bjr  judgment  on  Terdiet,  etc. » 721 

of  parties  cured  by  judgment  on  verdict,  etc. 721 

power  of  court  to  correct  names  of  paftiet * 723 

waiver  of  misnomer  of  corporation    ••* l4<7 

misnomer  of  vtockbolder  defendant  in  action  against  Itockhold- 

era  . 1813 

of  member  of  uncooorponfted  aaaoclation  does  not  Affect 

liability  of  other  members    < 19B4 

Ubeas  corpus  and  certiorari  to  inquire  into  deleotton  net  to  he 

disobeyed  for  misnomer   • 2034 

judgment  against  party  by  fictitioua  name  not  a  liell 12S1 

amendment  of  judgment  against  party  by  nctittoua  name.  >  • . .   1251 

ArrucATioK  fok  cuANaE  of. 

petition  by  Individual  2410 

Of  Infant  by  giiardiap  or  next  friend 24H> 

corporation  may  petition   , 2411 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name 2413 

•operititendent  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  ol  name  of  insurance 

company    , 2411 

railroad  comftiiidioners  to  approve  change  of  nktnt  of  rail- 
road company   2411 

certificate  of  «ecret4fy  of  stale  that  proposed  name  does  not 

conflict  with  other  corporations 2411 

contents  of  petition   2412 

petition  to  be  verified 2412 

notice  of  application  by  infant , 2413 

by    corporation    2413 

erdcr  authorising  change  2414 

to  be  entered  and  papers  filed 2414 

publication    2414 

aiBdavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  oorporation   to   be  filed  trith   secre- 
tary of  state  2414 

to  be  recorded  by  county  clerk 2414 

when  change  to  take  efteot 2415 

validity   of   previous    proceedings   to    change   corporate    name 

saved  .  .  ^ 241.'> 

pending  actions  or  proceedings  not  affected  by  change 2416 

new  name  may  he  substituted  in  pending  action  or  prooeediag.  2416 

county  clerk  to  report  changes  to  state  oAceri. .  ^. 241T 

changes  of  name  to  be  published  annually  in  session  laws. . .  2417 
Sasaau  Connty^. 

jail  liberties   145 

HsittoilsU  UmmiHL 

action    by    attorney'general    to    try    title    to    or    forfeit   ailitary 

office,  see  "  Quo  Wakkanto." 
pay,  pensions,  rewards^  arms,  etc.,  exempt  from  exeeutiOn . . . . .   1383 

no   fee   for   administering  oath    to   officer^    ...«(.....•.•• S288 

officers   and  privates  exempt    from  jury  serviee...    lOdOb   49^1*  1^27 

proof  of  exemption    «..«.•  4  •..•.<. .    UjiSS,  112> 

persons   honorably    dischari;e<l   after   live   years'    service   exempt 

from  jury  service   1030,  1081.  1127 

proof    of    exemption     .................   1062,1128 

officers  to  certify  to   jury   commissioner  in   New    xoi-Jc  {leraons 

performing    military    duty     1063 
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INDIX 

BratvrallBation. 

^  N.  Y.  city  court  cannot  naturalize • ^^.9 

^  clerk's  fees  on  8303 

judgment  for.  enforceable  ata!fl»t  terhinfirs,  trust  !neome,  etc. .  1391 

IlmiUtion  of  action  for  pergonal  injuries  rwulting  from.* 383 

warrant  of  attachment  in  actions  for  685 

AcriOX   VOR   CAUSIMO  DtATH   BY. 

right  of  acttOn  eeilftrrCd * 1J>02 

wb6  msiy  fflAlntiiln «...*....  ioo2 

•  limited  to  two  yeare 19<^2 

for  whds«  benefit 1003 

"  nrtCt  of  Wn  "  deftftcd IfiTO,  1905 

interest  to  be  added  to  vafdict  from  date  Of  death.  * 1004 

IVvffotliible    Itifltriinients. 

Sec  "  Bills  ANtJ  MtnKB." 

i  action    upon    lost"   instruments 1917,1918 

extension  of  time  to  demur  or  answ<?r   ih  action  agkinst  corpo- 

mildii  dn 1778 

order  for  trial  to  be  served  with  answer  or  demufrer  of  dorpo- 

^  ration    in    action    on  >>•.>••> «....«...   1778 

rsBervatton  of  trial  tarttis  for  trial  of  actinns  onit^ 232 

HeWiipapers. 

fair  rapon  of  public  proc€tding«  not  libelous ...^  1907,  1908 

editors  and  reporters  cxemfn  from  jury  service...  <   lOBO.  1081,  1127 
proof   of   exemption    .    .  .«»..t.».k...w.4.*. 4. .««.»•.*. 14...  1082 

New  Trial. 

I.  When  grantsd. 

In  couff  of  clalitis. 205 

on    appeal    from  Jlidgment   of  court  of  claims 275 

for  failure  to  file  decision   within  time  limited 1010 

on  appeal   from  judgment  by  default  of  justice's  court 11064 

in    cjettmcnt   as   of   right 1525,  l;>iJ8 

s^tfOrtd  new  trial  in  discretion  of  court 152.">,  ir>28 

on  Judgment  by  default 1526,  1528 

not  of  right  in  action  to  determine  claim  to  real  property...  1646 
on  trial  of  specific  qnestit)n«i  by  jury  tnay  be  l^rdnted  as  to 
some  only  of  questions  tried    1008 

tl.  Monoir  yok. 

entry  and  collection   of   judgment   does   not  prejudice   subse- 
quent motion « • i lOfWl 

final  judgment  not  stayed  by,  motion 100.'* 

motion  for,  on  minutes  of  trial 099 

grounds  of  motion <  1 1 «...     999 

appaftl  from  order  to  be  heard  on  case  settled 990 

to  appeUate    ai vision    after    interlocutory    judgment   rcnddttd 

after  trial  by  court  or  referee ^ 1001 

when  to  be  hear()  and  decided  at  special  term « . .   1002 

for  error  of  court  in  finding  of  fact  or  law  to  nc  made  within 

time  for  appeal ., 1002 

of  faet  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  arror  of  referea  in  finiling  of  fact  or  law  to  he  made  to 

appellate  division 1002 

00  trial  of  specific  questions  by  jury * .  1 1003 

how  and  when  to  be  made » » . . .  lOOB 
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INDEX. 

#fevr  Trial  —  Continued. 

II.  Motion  for  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  referee. .    1004 

how  and  when  to  be  made 1004 

time  for,  on  judgment  of  ejectment  by  default 1526,    1528 

when  defendant  under  disability 1627.   152S 

not  affected  by  taking  of  exception 1006 

•  may  be  heard  with  exceptions   .^ lOOft 

when  exceptions  to  be  reviewed  on  motion  for 99K 

motions  to  be  heard  at  special  term,  excent,  etc.  •••,••;  — ^  •  •    1002 
order    unon    motion   for    failure   to   file  decision   within   time 

limited I010 

judgment  on  motion  to  appellate  division  in  first  instance...    1227 
stipulation    for    iudfirnient    ab.solute    on    affirmance    of    order 

granting,  in   N.  Y.   city  court 8191 

judgment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting 3194 

enforcement  of  restitution  upon  granting 1005 

exceptions    heard    in    first   instance   by   appellate   division    on 

motion  for  new  frial  .^ ^ lOOn 

appeal  from  order  granting,  brings  up  judgment  of  reversal. .   12^19 

order   granting   or    refusing,   is  appealable I?t47 

costs  on  motion   for.  on  case 8251 

upon    order    for    failure   to    file    decision    within    time 

limited lOlO 

after  granting  and  before  trial 3251 

evidence  on  new  trial  in  ciectment ISX^ 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property 1646 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  


III.  Case. 

preparation  of,  see  "  Case.'* 

case  to  be  made  on  motion  for. ^ 907 

not  required  on  motion  for  surprise  or  irregularity 99ft 

on  motion  for,  before  judge  who  tried  action 998 

TV.  Of    right    on    appeal    from     justice    of    peace.    ^ 

demand  for  new  trial  in  appellate  court 3068 

return  of  justice  ^ JW5S 

undertaking  required S069 

offer  to  compromise  before  return 807O 

award  of  costs    Jl07Ci 

offer  to  compromise  after  return 3072 

amount  of  costs  on 8073 

proceedings  in  appellate  court 6071 

71  ew  York,  City  Court  of. 

See  "  CiTV  Court  of  New  York." 

Wew  York,  City  of. 

only  attorneys  to  appear  and  practice  in  courts  in •       6S 

penalty  for  unlawfully  practicing  in 64 

service  of  summons  on  city 431 

chamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same 754 

commissions  of   3321 

preference  of  actions  by  or  against  city  or  health  officers 791 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence 9^5 

when  official  records  of  departments  of,  presumptive  evidence..     955 

officers  exempt  from  jury  service lOftl 

proof  of  exemption   10R2 

members  of  police  and  fire  departments  exempt  from  jury  ser- 

vice. 1C81,  1127 

1822 
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New  York,  Cltr  of  —  Continued. 

proof  of  exemption .1062,  1128 

officers  to  aid  commissioner  of  jurors 1002 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of  , 

delinquent  jurors 1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 3963 

service  of  papers  through  branch  post-office  in.  # 801 

Neyfw  York,  County  of. 

* 

special   proceeding   begun  before  one  judge  may  be  continued 

before  another   26,     771 

change  of  place  of  holding  courts 4i 

clerk  of  court,  etc.,  not  to  be  appqinted  referee,  etc 90 

books  and  records  of  former  courts  of 93 

bail   in 120 

custody  of  prisoners  in . .  ^ 120 

appointment  of  jail  phfrsician  in 126 

designation  of  temporary  jail   in 135,     144 

jail  liberties  for  .  ^ 145 

when  official   records  of  register,  clerk  and  courts  presumptive 

evidence   955 

when  maps  and  surveys  on   file  with  register,  clerk,   surrogate 

and  courts  presumptive  evidence 965 

officers  exempt  from  jury  service 1081 

'    proof  of  exemption    .* » 1062 

county  clerk's  fees  in 8305 

sheriff's   fees   in    3306 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Jury  and  Jurors." 

motions  in  ^ 26,     770 

preference  on  calendar  in   793 

notes  of  issue  in 977 

publication   of   notice   of   sale   of    real    property   in 1678 

records  in   register's  office   not  to   be  removed  on   subpoena....      977 

costs   when   recovery   under   J.'OO   and   SUoiJ 3228 

stenographers   and   court  officers   for   surrogate's   court 2512 


Now  York.  Dlntrlct  CoartH   of  the  City  of 2496 

Sec  "  New  York  Municipal  Courts. 


ff 


Wewr  York   Mnnlclpa.!   Coiirta. 

are  not  courts  ot  record .^ ^S 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actions   to    foreclose   mechanics*   liens   in,   see   "  Foreclosure;  " 

"  Mechanics'    Liens." 
jurisdiction    of   summary  proceedings   to    recover   possession   of 

real   property 2234 

service  of  complaint  with  summons 3207 

who    may    serve    summons    3208 

deputizing  private  person  to  serve  summons   3208 

proof  of  service    3208 

action  commenced  by  service  of  summons  3209 

arrest,  attachment  and  replevin  in   3210,  3211 

proceedings  on  order  of  arrest   3218 

answer  raising  title  to  real  property  3212 

how    jurors    selected    1111 

■appeal  to  supreme  court   3213 

where  and  how  appeals  heard  , . ,    , . .   1344 

judgment  on  appeal   , , . .       . .  3213 

132a 
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IVe^fT  York  Manlclpal  Court*  — ContAaue4« 

costs  on   appeal   to  supreme  court 3213 

issuance  of  prtrcept  in   summary  proctecHnga  to  recover    }jusses- 

sian   of   real   property 2;£J9 

transfer  of  summary  proceedinjts  to  dispossess  to  iitiother  coiart 

for   trial 2246 

Next   Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant..  1744,  1748,  1755 
petition   by,    for  change   of  name   of   infant IMIO 

iN'ext   of  Kin.    • 

Set,   also,  "  DECBteffts'   Estates;  '*  "  Kxeci^tom  A»t>   Ad- 
ministrators; "   "  Surrogates'   Courts." 

defined 18TO,   lOTB 

in    surrogate's   practice 2768 

not   to  be   arrested   when  sued  as   representative ,      555 

action  by,  against  administrator  for  distributive  share... 1819 

creditor's    action     againsW    8«o     "  DscSOEKT'ft    EtrAT£S,     VI;  *' 
"  Creditors'   Actioks,    II." 

S\9i%wit9k.  County. 

j  ail     liberties    for • 145 

salary   of  stenographer   of  surrogate's  court 2496 

stenographer   of    county    court ' ^ •  961 

per  diem  allowance   to  grand  And  trial  Jurors .»•..  3314 

IVon-Renldentii.  / 

jurisdiction    of   actions    by,    against    foreign    corporations 1780 

of   surrogates   over   estates   o£    testate    or    intestate    dece- 
dents .   ;  •    •  • : ,•  •  •  2515,  2517 

who  deemed  residents  for  purpose  of  jurisdiction  of  X.  Y.  city 

court 3100 

limitation   of  actions  against,   on   detiiand  barred  at   domfcil....      380 

summons  against,  in  city  court  of  New  York 316Q 

service  of  summons  on.  by  publication,  etc 4S8,     439 

of   papers  on   clerk   for 800 

of  notice  of  sale  under  foreclosure  by  advertisement....  2389 

of    surrogate's   citation    by    publication 232(> 

verification    of    pleadings    by < « 5C3 

order  of  arrest  on  complaint  demanding  performance  of  act....     550 

in    justice's   court    2894 

attachment    in    actions    against (C36 

in   justice's  court • 2i906 

when  judgment  enforceable  only  against  attached  property 707 

proof,    cause    of    action    against,    on    application    tor    juogment 

by  default 1216 

place  of  trial  of  actions  when   all   parties  are  non* residents. . . .     9m 

where  to  attend  to  make  deposition 88fi 

may  be  required  to,  give  security  for  costs 32({8-3270 

atlorneys    may    practice    in    state 6f> 

not  to  be  appointed   receiver  of  judgment  debtor 2469 

executors    objected    to    for    non-residence    may    be    required    to 

give  bond   2567 

revocation    of    letters    to 2574 

provisions  as  to  testamentary  trustees  appty  to 2641 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  st&te *2489 

IVcmnnlt. 

deci«:ion    on    motion    may   be    reserved 1187 

not  permitted   after   cause   submitted  to  jury 11K2 

in  justice's  court • 3007 

judgment  of,  in  justice's  court •••.•••.••.  3013 

1324 


IKDBX. 

Notary  Public. 

ma^  take  oaths  and  affidavits 842 

certificate  of  presentment  or  protest  presumptive  evidence 023 

efi'ect  of  affidavit  denying  receipt  of  notice 923 

in  case  of  deatli.  etc.,  original  p^'otest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice 024 

Note*  of  lasve. 

claim  of  preference  in   793 

contents   of    977 

to  state  nature  of  action  . , 977 

time  of  filing    977 

to  be  entered  on  calendar ; 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

V^tlce  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as..    Ilij2 

of  proceedings  for  appointment  of  committee « 2tt2.'3a 

of  proceedings  to  condemn  land 3381 

of  action   against   executor,  etc.,   on   claim   enforceable  out   of 

decedent's  realty 2751 

by  plaintiff 1670 

contents  q{  notice  1670 

may  be  filed  before  summons  served 1670 

effect  of 1671 

to  be  recorded  and  indexed 1672 

by  defendant 1673 

when  cancelled « 1674 

bow  cancelled • 1674 

Ctucetlation  on  security  in  creditor's  action 1674 

'  on  undertaking  or  payment  into  court 1671 

for  lack  of  undertaking  to  suspend   sale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 3304 

judgment  relates  to  filing,  in  ejectment 1526 

in  partition l.'>57 

in  attion  to  determine  claim  to  real  property.  1645,  1646 

Ip  foreclosure,  when    to  be  filed '. 1631 

conveyance  on  sale  relates  to 1632 

If otido  of  TrlAl. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail , 79g 

new  notice  for  succeeding  term  not  required  in  eertain  counties.  •  977 

either  party  may  bring  issue  to  trial 9S0 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  riven  in  N.  Y.  city  court 31({2 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee  lOIS 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  .326,S 
Vml^ance. 

action  for,  wben  maintainable 1060 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants , 1661 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury OtM 

final  judgment  for  plaintiff 1662 

sections  1600-1$62  not  to  apply  to  actions  for  money  only 1663 

summary  proceedings   to  dispossess  tenant   engaging  in   illegal 

trade  or  business 2231 

JIflinborA. 

toay  be  expressed  by  figures •.•.•«••••...•  22 

Nononpatlve  Wllln. 

execution  and  tenor  to  be  proved  by  at  least  two  witnesses....  2611 

1:125 
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INDEX. 

Nurses. 

communications  privileged   834 

tcstimon jr    in    will   cases 836 

examination  of  hospital  nurse ""^ 


O. 
Oath*  ajid  AfllrmattoBia. 

I.  Who  may  administer. 

who  may  take 842 

without  the  state   844 

courts  of  record  to  witness    7 

justices  of  city  court  of  New  York ZS6 

officers,  boards,  etc.,  authorized  to  take  testimony 843 

commissioner  of  jurors  of  New  York  and  assistants 1(191 

of  Kings  county  and  assistants 113:; 

who  may  administer  to  referee 1016 

commissioners  in  condemnation   3370 

II.  Form  and  mode  of  swearing. 

Seneral  mode  of  swearing 845 

ispensing   with   kissing  gospels    846 

when  affirmation  may   be  made    847 

Eeculiar  modes  of  swearing 84S 

y  persons  not  Christians 849 

examination  of  witness  as  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury   t©l 

III.  Op  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt   9 

witnesses  in  justice's  court   . . . .' 3000 

jurors  on  writ  of  assessment  of  damages    2110 

in  justice's  court   !299R 

administrator 256S,  2591 

arbitrators    .    . 23t» 

attorney  on  admission oH 

commirsioncTs  in  condemnation oftTO 

in    partition    loTiO 

to    admeasu re    dower l4S.(i 

on  application  for  committee  of  incompetent  person....  2X5^ 

executor .2r><;s 

guardian 2ri(»S 

referee   lOlC 

to    admeasu  re    dower | 1G08 

in    proceedings    supplementary    to    execution 2445 

waiver lOltS 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2484 

clerk  of  court  of  appeals  190 

deputy   clerk    200 

special  deputy  clerks  appointed  to  attend  terms  of  court....  K^ 

clerk  and  deputy  clerks  of  N.  Y.  city  court 5Cfi* 

stenographer 82 

interpreter  of  N.   Y.  city  court    333 

constable  to  kee|>  jury  in  justice's  court 300^ 

no  fees  for  administering  official  oaths 38H9 

fees  for  administering    3298 

Ocmpantii. 

necessary  defendants   in   action   of  ejectment 1502 

in  action  for  dower  15(17 

Off»r. 

to  liquidate  damages  conditionally   736 

I  efusal   of   otle-    737 

costs  on   refrsal    737 

of  judgment  bv  defendant  before  trial   738 

effect  o{  acceptance  or  refusal    ,.  788 

•f  judgment   by  plaintiff  on  counterclaim 73V 

effect  of  acceptance  or   refusal    739 

XV. 


INDBX. 

Offer  —  Contlnue^l* 

requisites  of  offer  and  acceptance , 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,   by  defendant ' 2882 

of  compromise  before  return  on  appeal 3070 

after  retam  on  appeal  3072 

Oflcers. 

of  corporations*  see  "  Cobporatxons.'' 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices •• 3365 

I.  Rights,  duties  and  liabilities. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption   1082,  1128 

of  court,  privilege   from   arrest 565 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disoualified  as  trial  jurors 1029 

to  make  ano  certify  to  searches 061 

when  copies  of  records  and  papers  are  evidence 933 

subordinate  may  produce  book  or   paper   on   subpoena   duces 

tecum 869 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 328t 

treble  damages  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 3286 

may  charge  fees  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 8202 

n.  Actions  by  and  against. 

1.  General  provisions. 

jurisdiction  of  justice's  court. 286Q 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term . .  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1929 

desigxiation  of,  by  name  of  office  in  habeas  corpus  and 

certiora.*i 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers. 605 

not  reqnired   to  give  security   for   provisional   remedies. 

etc 1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  granted 1990 

•rder  of  arrest  in  action  for  money  or  property  misap* 

plied 540 

in  justice's  court    2895 

in    action   for   misconduct   or    neglect    in    justice's 

court 2805 

attachment  in  action  for  misappropriating  public  funds. .  637 

verification  of  pleadings  by 525 

waiver  of  objection  of  non-joinder . .-. 1929 

for  official  act"  or  omissions  triable  where  cause  of  action 

arose 983 

death  does  not  abate  action  by 76ft 

•uccessor  of  public  officer  may  continue 766 

fubstitution  of  successor 766,  193C 

1327 


INDBX. 
Oflleera  —  Continued. 

II.    ACTIONB   BY    AND   AOAINST Contflltied. 

1.  General  provisions  —  Continued. 

issuance   of   execution   «i8init< ••* ••• 1931 

increased  cost?  in  4ctiont  Cor  officMi  aoti.. 325$,  3259 

in  justice's  court ^19 

in  certiorari,  what  included  in  **  body  of  officer  " 2140 

certiorari  may  issue  to,  ftf t«r  expiration  of  term 21% 

may  be  punished  after  term  for  tailtn^  to  make  retqm  to 

certiorari 2136 

fine  for  disobeying  peremptory  mandamus .^.  .  .   ;B090 

proceedings  to  collect  fints  tmpOMd  on. .  • 2S99>S301 

2.  Action  U  try  titlt  t9  ofkce. 

by  attorney-gen€)ral * 1948 

action  to  ba  brought  in  name  of  people 1984 

by  attorney-general  to   forfeit  public  office,  civil  or  mili- 
tary  , 1948 

joinder  of  relator  as  party  plaintiff , 1986 

relator  to  giva  security  for  costs,  etc 19fti» 

compensation  of  attorney-general  wfien  relator  joined ....    1986 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent     1949 

triable  of  right  by  Jury 1950 

claimant  to  assume  office  after  judgment  in  h{s  fayor- .  • .   1951 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  anq  papers.  . 1952 

refusal  to   deltvor  books   and   papers   after  judgment    of 

ouster  on  misSemeanor 1952 

final  judgment  of  mister 19R6 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1956 

action  for  damages  against  usurper , , 1953 

preference  of  appeals  invotving  title  to 
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3.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court 

when  state  may   sue 1969 

may  sue  although  same  cause  exist*  in  another  public  au- 
thority   1969 

although  another  aetion  pending 1969 

in  foreign  courts  1971 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 1970 

damages  vest  in  state  on  commencement  of  action 197:* 

limitation  of  action   1973 

judgment  or  order  reinstating  in  municipality  funds,  etc., 

recovered 1974 

petition  by  municipality,  etc.,  for  funds  rtcovered 1975 

notice  to  attorney- general    1975 

attorney-general  to  bring  action  for  people.. 1970 

dfllclal  Bontfv* 

See  "  BoHDS.*' 

Old  Ovard* 

officeri  and  privates  exempt  from  jury  terWce  \m  K«<r  Yorlc. . . .  1081 
proof  of  exemption    ,.., »..»«•• 1062 

OnilNfiloiiil* 

See.    also.    "  Amenomknt;  "     *' Dbficts; '*     "  laaEcuLARi- 

11 1.^;  "    "  Musi  AKK." 

ccnirt  nmy  supply   within   out*  yiar i>-ij"v 

t'Upplyinjj    in    hurrojfatc's    murt ,.....••.•••• •!  lO 


INDEX. 

Oitondavifc  Coanty. 

jail    liberties    for 145 

fees  of  surrogate's  stenographer  in 249<( 

Ontario  Coanty. 

per  diem  allowance  of  grand  and  trial  jurors 3314 

Oral  Pl«adiBv>. 

aboKsked  in   mandamus 2()8C 

written    ^leadin^s    rcqitired   in   surrogate's   court 2.")Hi 

allowed   m  justice's   court 2SH<> 

in  marine  causes  in  city  court  of  New  York 3185 

Oramve    Coanty. 

stenographers   for  supreme   and   county   courts 206,     2r)7 

allowance  to  grand  and  trial  jurors 'Xil4 

mileago  of  jurors.  *»»»»•*»•»». ;i314 

Ordern. 

definition    and    form 7(57 

in   surrogate's  court   defined 2r»48 

"  order      refers  to  order  in  civil  action  or  proceeding i{;W3 

included  in  "determination'*  in  provisions  as  to  certtorari 2146 

must    be    in    writing 767 

In  K.   Y.  city  court  to  be  made  only  by  justice 327 

in  county  court,   who  may   make 354 

who   may   make,   out  of  court,    without   notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice..  772 

powers  of  county  judge  expressly  conferred 773 

staying    proceedings   longer   than    twenty    days 775 

in   proceedings  begun   by   state  writ 1}^)7 

to  show  cause,  granting  of 7S0 

when   returnable 780 

affidavit  to  be  served  with  order 782 

whm   new  apjilication   for,   prohibited  after   refusal..... 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief    against    default    within    one    vear 724 

stay  by,  excejHed  from   period  of  limitation 406 

of  N.   Y.  city  court  may  be  served  within   state 338 

enforcement  of  order  in   surrogate's  court 2548 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without   notice   1348 

may  grant,   when  applied  for  without  notice  and  refused 

below 1^49. 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal l''^04 

annulling  for  failure  to  enter. 1304 

orders  affecting  substantial   rights   appealable  from   inferior   to 

supreme  court 1842,  134.T 

what  orders  are  appealable   to  appellate  division , 1347 

out  of  court   appealable ■ 1348 

in    special    proceedings,    appealable    when    affecting    substRntial 

right i 13«6.  1.3.-^7 

when  appealable  to  court  of  appeals 190.  f 01 

entry  on  determination  of  appeal 1355 

on  appeal  from  inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appaal. 1^60 

enforcing  affirmance  or  modification  on  appeal 1.^20 

costs  on  appeal  from 3230 

Ordiaamoea. 

of  municipal  corporations,  proof  of Ml 

13220 
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Orleana   Covnty-, 

allowance   to   grand  and  trial  jurors ••••••••. 3314 

Osvrevo,  Recorder's  Court  of. 

a  court  of  record «.  S 

civil  jurisdiction 3106 

pending  actions  transferred  to  supreme  court 3107 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 32QI> 

subpoena  may  be  served  anywhere  within  state 3201 

application  of  provisions  of  Code ». 3208 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Overseer  of  Htvh^Tay*. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damages....  166S 
may  seize  strays 3064 

Overseer  of  the  Poor. 

application  by,  for  committee  of  lunatic,  etc 2824 

notice  to,  of  application  for  committee  of  lunatic 2325 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2S75 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 3082 

whei^  proceeds  of  sale  of  strays  to  be  paid  to 3002.  3094 

may  sue  for  penalties  person  wilfully  setting  animal  at  large. .   3100 
may  be  allowed  to  appear  in  action  for  penalties  by  another. .. .   3112 
settlement,  etc,  of  penalty  with  private  person  does  not  affect 
right  of  action   3113 

P. 
Paper*. 

how  written,  printed  or  typewritten 796 

weight   of  paper 796 

supplying  lost  or  withheld 726 

demand   for   admission   of  genuineness  of 735 

costs  of  proving  genuineness  after  demand 7^ 

certain,  may  be  ordered  to  be  destroyed 21 

Parents. 

service  of  suinmon<t  for  infant  on 438 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 2510 

Parties. 

I.  Capacity  to  sue  and  defend. 

real  party  in  interest  to  sue 44!) 

married  woman  sues  or  defends  as  if  single.... 4A0 

infant  entitled  to  sue 468 

infant    plaintiffs   and   defendants,    see   *' Guardians;  "    "In- 
fants." 
prosecuting  or   defending   as   poor  persons,   see  "  Pooa   Pes- 

SONS.** 

one  or  more  suing  or  defending  for  all 44fl 

trustee  of  express  trust  defined 440 

may  sue  without  joining  beneficiary 440 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1R17 

of  committee  of  pronerty  of  incompetent  person  to  sue 2600 

of  temporarv  administrator 267J» 

not  disqualified   to   testify ^     828 

testimony   of    party   adduced    for    adverse   party   may  be   re- 
butted  , , 838 

deposition  of  party  may  be  taken 970 

1330 
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INDEX* 

Parties  —  Continued. 

II.  Designation  of. 

how  designated  in  civil  action. , ,  883fl 

summons   must  specify   names 417 

complaint  must  contain  names  of  all 481 

of  defendant  by  fictitious  name 451 

of  unknown  ])ersons  as  defendants 451 

in  justi :e'»  court   [.[  2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdic*,  etc 721 

yf  p;sblic  officers  as 1020 

in  condemnation  proceedings - 3358 

in.    NBCESfAa/    AND    PROPER    PARTIES. 

State  roiy  be  made  defendant  by  reason  of  licr  for  transfer  tax.  447 

husDand  not  proper  pariy  la  action  for  wife's  tort 44)0 

for  damages  to  person,  property  or, character  of  wife..  450 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens..  3401 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty 1027 

who  may  be  joined  as  defendants  in  action  for  nuisance 1061 

necessary  parties  to  ai)peal  trom  surrogate's  court 2755 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 1954 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  in  ejectment  when  lands  not  actually  occupied .. .  1502 

necessary,  in  partition   153S 

members  of  class  as  parties  in  partition 16;58 

proper,  in  partition,  at  election  of  plaintiff 1539 

in  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest  are  proper  parties 1598 

owners  of  different  portions  in  severalty 1599 

IV.  Joinder  and  non-joindes. 

joinder  of  claimants  as  parties  defendant  on  motion   of  de- 
fendant      820 

who  may  be  joined  as  plaintiffs '446 

as  defendants 447 

tiflited  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest,  verification  by 525 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties  488 

persons  severally  liable  may  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect   defendant's 

right  to  relief   455 

prosecution   of  action  against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 456 

entry  of  judgment  against  one  or  more 456 

failure  to  join  persons  jointly  liable 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  ^leverally  liable    457 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.     670 
persons   claiming   interest    may    be   joined    as   defendants    in 

ejectment 1503 

who  may  be  toined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non-joinder  of  public  officer. .........   1929 

non-joinder  or  misjoinder  not  available  to  defendant  In  action 

against  carrier  unless,  etc IMS 

foiader  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 

ioftVUens 3402 

in  aotion  for  dower,  owners  of  different  portions  in  severalty.  1599 

1831 
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Pmrtlea  —  Continued. 

V.  Bringing  in  aodztionax.  paktibs. 

parties    necessary   to    dcterminatioa   of  contwfeoy  flmat    be 

brought  in 462 

person  interested  may  i^iply  to  be  made  a  party 452 

supplemental  summons  to  be  served  on  defendants  brous^t  in.  453 
proceedings  to  bring  in   parties  on  death  or  transfer  of   in- 
terest   760 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  agamst  co-tenant. >. 1657 

creditors  in' action  to  diasolve  or  annul  corporation 18D7 

in  certiorari  to  review 2inT 

after  appeal  from  surrogate's  court • 2Tr»r» 

additional  parties  may  be  brought  in  in  court  of  claims 281 

VI.    SUBSTITtTTlON    OF   PAKTIES. 

pending   actions   or   proceedings    not   affected    by   change    of 

name : 24 16 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

appointment   of   administrator  on   application  of  party   to    ac- 
tion against   intestate    STt^c^. 

in  court  of  claims 2Sl 

on  transfer  of  interest 7^ 

original  party  may  continue 7M 

on   devolution  of   liability 736 

of  representative  on  death  of  sole  party 7^7 

continuance  of  action  against  survivors 75S 

severance  of  action  on  death  of  defendant  jointly  and  sever- 

aUy  liable 758 

of  successor  when  only  part  oX  cause  survives  to  or  against 

remaining  parties 759,  760 

of  defendant  on  interpleader S-3f) 

person  entitled  to,  may  appeal 1296 

appeal  not  heard   until  substitution 12P6 

substitution  on  appeal   1206-U99 

of  indemnitors  as  defendants  in  actions  against  riieriff . .   1421-1426 

of  party  in  interest  as  plaintiff  in  partition 1547 

on  death  of  party  to  partition 158S 

of  successor  of  officer  of  unincorporated  association 1920 

successor  of  public  officer,   receiver  or  trustee  may  continue 

action 766 

substitution     of     successor    of     public    officer,     recetver     or 

truiitee 768,  1930 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 
tachment   710 

^  ^tnrtltlon. 

controversy  as  to,   may  l»c  subiect  of  arbitration 2365 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 2350 

jurisdiction   of  outUy  court 340 

I.  \Vho  may   batng;  parties. 

when  action  may  he  hronjfht , 1532 

action  by  reTnaindermen  suliicct  to  estate  in  possession 1533 

infant  niay  bring  by  authority  of  surrogate 1534 

may  maintain  in  his  own  name..... • 16MS 

by  heir  for   partition   of  devised   property 1537 

■ecesaarv  parties • 153S 

memlxTS  of  class  as   parties ,. 1538 

who   may   be   plaint itT lult'* 

})r«»p*^r   |)artu*s,  at   ilcction   of  plaintiff , 1539 

lienor  may   be   made  paity ••..•.••••  2JM&  15441 

appointment  of  guardian  ad  litem  for  infant.  ..•••••*••.... .  I535 

security  by   guaidian  ad  litem ••...  1596 

cannot  be  w aivcd , ••......•..,  1536 

^  ia«a 
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PmrtitlOM  —  CoMtlnved* 

I.  Who  may  bring;  parties  —  Continued. 

substitution  and  supplemental  summons  on  death..*.. IBI^ 

state  may  be  made  party  defendant 1584 

summons  may  be  served  on  attorney-general  for  state 1504 

II.  Summons;  pleading;  trial. 

service  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1W2 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  comphiint 15i3 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated 9S2 

issues  of  fact  triable  oy  jury 1544 

preference  of  actions   tor . .  ^ * 791 

on  default,  etc.,  title  to  be  ascertained  by  court  before  inter- 
locutory judgment 1545 

Interlocutory  judgment 1546 

recording  judgment  in  each  county  where  lands  are 1595 

additional  allowance  to  plaintiff 8252-3254 

when  action  settled  before  judgment 3252,  3254 

computation 3262 

surveyors'  and  commissioners'   fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.    COMHlSSIONSM   TO   MAKE    PARTITION. 

appointment 1549 

oath 15bO 

removal 1650 

appointment  to  fill  vacancy ,  1550 

to  make  partition,  or  report  that  same  improper 1551 

may  employ  surveyor 1552 

all  must  meet    but  acts  of  majority  valid 1554 

report 1S54 

fees  and  expenses « 1555 

to  be  taxed  and  paid  by  plaintiff 1556 

confirming  or  setting  aside  report 4 1566 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1634 

IV.  Actual  partition. 

"distinct  parcel"  defined   3343 

when   partial   partition  directed. .  .^ 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained.  .   .    r. 1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares   in   common. 1548 

actual  partition,  when  to  be  directed 1546 

division  into  parcels   and   allotment 15r)2 

designating   boundaries   of  separate   parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.   1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1553 

division   among  remaindermen   or   reversioners 1553 

against    whom    final    judgment,    making    actual    partition,    is 

conclusive 1557 

judgment  td  direct  delivery  of  possession 1558.  1675 

order    to    sheriff    to   deliver   possession    when    distinct    parcel 

allotted ,^ 1675 

compensation  to  equalize 1587 

not  awarded  against  unknown  party  or  against  infant, 
unless,  etc 1587 


INDBX. 

Partition  —  Continued. 

IV.  Actual  partition  —  Continued. 

costs  on  judgment   for • ••••••••••••••••  18S8 

collection  of  costs  against  unknown  owixrt* •  • •••••••   1B89 

V.  Sals. 

1.  When  directed;  procedure, 

when  to  be  directed •••••••..   1M6 

when  ordered  in  action  by  remaindermen 1533 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot   be  made 1560 

interlocutory  judgment  for,  on  report  of  commissioners.    150b 

to  be  made  by  referee  or  sheriff ]o60 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcnase-money 1574 

separate  seciirities  to  county  treasurer  and  owner  of  full 

age , ^ 1575 

report  of  sale l.»«6 

final  judgment  confirming   :**■.* ^^' ' 

parties  on  whom  final  judgment  confirming  is  conclusive.  1577 

payment  of  costs  and  expenses. .  • .  >^ 1579 

judgment  confirming,  may  direct  delivery  of  possession.  .    1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment   to  be  entered  in  county  w.here  property   situ-     

ated 1677 

Satisfaction  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  decedent.  1B38 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds 1538 

reference  to  inquire  as  to  liens 156t 

publication  of  notice  to  prove  liens 1961 

report  of  referee » 15<*2 

payment  into  court  to  satisfy  liens  on  shares 1663 

application  by  lienor  for  money  paid  into  court 1664 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  Hens  on  shares  not  to  delay  pay- 
ment to  other  parties 1606 

payment  of  liens  on  shares 1580 

final  judgment  confirming  sale  bars  lienors  failing  to 

prove  lien   after   notice 157S 

2.  Dower  interests. 

sale  when  dower  right  exists  in  entire  property 1567 

free  from  dower  right 156S 

.  payment  in   gross  in  satisfaction 1568,  1568 

r,  investment      of      one-third      proceeds      for      benefit     of 

dower 1568,  1509 

protection  of  inchoate  right  of  dower  and  future  estates.  1570 
release  to  husband  of  inchoate  right  of  dower 1571 
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3.  Distribution   of  proceeds. 

how    awarded 158() 

(itttics    oi    utticcrs    making    s^alc 1580 

payment  or   investment    of  interests  in   remainder  or  re- 
version  15!!9 

shares  of  infants   15S1 

inve^^tment  of  shares  of  unknown  and  absent  owners 15S2 

distribution  of  shares  of  unknown  owners 1682 

Investment  of  procect's  paid  into  court  for  benefit  of  ten- 
ant for  li  f e  or  doweress 16m 

security  to   refund   shares  paid  over ISM.  iSflR 

action  on  security  to  refund  share  paid  over 1686 

jMc^uinpiion    c)t    deam    ot    unknown    heirs    when    money 

paid    into    c«'Uil    B4\ 

payment  of  moneys  deposited  in  court  in  certain  cases ^    153fi 

ia:t4 


Partition  — >  ContlMved. 

VI.  Of  lands  op  iNFAKra  and  incompetents  by  agkeement. 

application  by  guardian  or  committee  for  authority 1590 

contents  of  petition 1691 

notice  of  application 1391 

to  superintendent  of  state  institution 1590 

court  may   authorize  partition 1592 

authority  to  guardian  or  committee  to  execute  releases 1592 

effect  of  releases 1593 

VIL   IW   ACTION    FOR    WASTE   BY   JOINT    TBNANT. 

when   entitled   to  partition 1^6 

interlocutory  judgment  for 1657 

reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in t 1657 

deduction  of  damages  from  defendant's  share 1658 


partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     693 

undertaking 694 

application  for  release  of  property  from  levy  against  partner...-  1413 
levy  of  execution  on  interest  of  partner  previously  attached....   1415 
partner  cannot  separately  compound  partnership  debt  before  dis- 
solution  ^ ; ;•••••••  1W2 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   :  •  •  •  JJJJo 

filing  statement  of  names  of  partners  engaged  in  transportation.  1945 
separate  action  against  partner  not  sued  or  served  in  original 

suit : 1®^ 

continuance  of  business  during  action  for  dissolution,  account- 

ing,   etc ; : Jo^J^ 

powers  of  court  in  action  for  disfclution.  accounting,  etc w^ 

execution  of  consent  to  discharge  of  insolvent  debtor :;••••  *J2S 

service  of  justice's  summons  on  managing  agent  of  non-residents.  2o79 

Patents.  .. ,  _  „ 

See,  also,    "Letters    Patent."      ^    .    .. ,     .         ..  «-„ 

authenticated  copy  of  foreign  patent  admissible  in  evidence...     9o« 

Payment*  uYS 

presumption  of  payment  of  judgment.. VV..\i^lUV STft 

partial,  avoids  presumption  of  satisfaction   of  J"dgnent^. . . .  rfio 

p?oof  of  payments  by  a  municipal  corporation  or  officer  thereof.  9blc 


discharges    depositor    from    liability . . ;  * ;  * "  j 744 

ccmptrSw  .o^s«,«rvi«  adn«nis,,a..on  of     unrt^^^^^^^         .  .^. .  744 


Parvent  **<•  Court.  ^^^ 

74*4 

comptroller  may  examine  books,  etc.,  of    banks,  etc ^44a 

comoetline  transfer  from  banks  to  county  treasurers ^^ja 

Ua"?fer  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit. '  Jj 

court  may  direct  payment  of  funds, 'J' 

investment  of  funds  ^J^ 

title  to  securities   ^^g 

actions  on  securities   : '  *  *- 71^0 

transmission  of  title  to  successor  in  office. ......  •  •  •  •  •  • i^ 

payments  to  be  made  only  on  certified  copies  of  orders 751 

custodian's  books  of  account  ^'^ 

annual  report  of  custodian   •  •  •  • '     g^j 

presumption  of  death  of  unknown  heirs «J 

Jmforcement  of  judgment  directing ^^ 

^T'rZ  t  'ZZ  ^r^u«r--.  bond  for"  faiiurV  "ti-i^y  i«r 

fc<;;"S.7deT„  tif;UrtTf^Niw  Yo^k ::::::::::  X 


INDEX. 

Payment   Into  Conrt  —  Contlnaed. 

on  tender   after   suit 7X1 

notice  of  He|>osit 732 

to  effect  cancellation  of  notice  of  pendency 1671 

in  partition,  on  sale  tree  from  debts  of  deceased  owner l^5S 

to  satisfy   liens  on  shares 1563 

application  by  lienor  for  money 1564 

payment  and  satisfaction  of  liens  on  lands  told 154S 

foreclosure  by  action ;   surplus  moneys 1633 

of  amount  -due  and  costs  on  dismissal 1634 

after  judgment  to  stay  proceedings 163o 

foreclosure  by  advertisement;  surptua  on  sale 2404 

petition  of  claimant 2405 

notice  of  application 2406 

when  and  Ao  whom  application  to  be  mode 2406 

order  for  distribution   2407 

reference  of  application 2407 

when    letters    issued    on    decedent's    estate    within    foor 

years » 2466 

In  surrogate's  court,  to  be  made  to  cOunty  treasurer 26'.<* 

*                        control  of  surrogate  over 2699 

docketing  decree  directing 25r>l 

amount  of  debt  not  due  when  account  settled 2777 

of   legacy    or    distributive    ijhare    of    infant    who    has   no 

j^eneral  guardian 27?t9 

a!)   security   for   cancellation    of   notice    of  lis  pendens  in  cred- 
itor's action   ♦ .  1674 

in   action  to  foreclose  mechanic's  Hen..^ 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages   2110-2118 

compensation   awarded  in  condemnattton   proceeding 3371 

Peaialtr* 

I.  Wbbn  zncvrreo. 

not  incurred  by  act  confoftnlng  to  dedalon  of  appelltte  di- 

visioQ  before  rcfveraal  iMl 

for  disobedience  to  subpoena 853,  855 

to  notice  of  commissionert  of  jurors  o^  New  York   to 

testify  to  liability  to  jury  service 1005 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1103 

for  bribing  or  making  gift  to  juror 1194 

^                                     for  taking  illegal  fees   3282 

by  attorney  for  deceit;  treble  damages 70 

for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 72 

¥                                  for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointiag  receiver.  2470 

hy  sheriff  for  irregularity  in  sale  of  realty  on  excctttioa 1436 

for  wrong  delivery   of  chattel  taken  in  ret^evtn . . . .  • .  1707 

for  illegal  sale  of  liquors  in  jail 12S^ 

for  removing  notice  of  sale 13S5,  3030 

for  falsa  oatn  of  creditor  of  insolvent  debtor 2159 

for  wrong  deHvery  of  chattel  replevied  in  justice's  cOort 2928 

for  refusal  to  discharge  debtor  taken  in  execution  OB  |fistio«*8 

judgment ..!»•.. 

for  suffering  animals  to  stray,  see  "  Strays. ** 

to  owner  for  wilfully  setting  animal  at  large.... 
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Pemaltr  —  Continued. 

I.  Whew  xncvksed  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  brinflr  up  to  testify.  2014 

for  ref  usinj?  to  issue  writ  to  inquire  into  detention ....  2020 

for  disobejring  order  for  discharge 2049 

for  illegally  recommitting  discharged  prisoner   2051 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding  in  concealment  to  avoid  writ 2053 

for   refusing  copy  of  warrant  or  mandate   to  detain 

prisoner • 20G5 

it.  Actions  fob. 

1,  General  pr<n*isions, 

limitation  of  action  for  penalty  to  person  aggrieved .....     383 

for  penalties  to  the  state 884 

where  any  person  may  sue 387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    304 

|o!nder  of  causes  under  fisheries,  game  and  forest  law . . .     484 

Joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 540 

triable  where  cause  arose 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 

of  actions   for  penalties   for  trespasses  on  forest 

preserve 

collection    of    penalty     in     forfeited    recognizance,     see 

"  Recognizances." 
by  officers  of  county,  town,  etc.,  to  recover  statutory...  1926 

1928 

barred  by  pasrment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $60... 8228 

jurisdiction  of  justice  over  actions  for  2862 

order  of  arrest  in  justice's  court    2896 

indorsement  upon  execution  on  justice's  judgement 3026 

confinement  on  execution  against  person  on  judgment  for.  3062 

jurisdiction  of  Albany  city  court   8228 

of  Troy  justice's   court   


%  Action  by  state  for, 

by  attorney-general  or  district  attorney 1062 

to  be  brought  in  name  of  people. 1984 

concurrent  jurisdiction  of  supreme  and  justice's  .courts. .  1062 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when  statute  imposes  amount  not   exceeding  a 

ipcdned  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer. . .  1967 

to  render  account  of  collections • .  1968 

8L  Action  by  private  person  for, 

person  specially  aggrieved  may  sue 1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1896 

cannot  be  countermanded  1895 

previous  collusive  recovery  not  a  bar t . . . .  1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

reooverj   where    statute   imposes    penalty   not   exceeding 

apecined  sum «..«.  • .  1808 
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falsely  testifying  at  trial  of  claim  •!  third  party  to  propaity 


1« 

false  interpretation  by  interpreter  of  city  court  of  New  York. . .     334 

swearing  falsely  in  any  form  is. ....••, ^1 

false  swearing  as  to  quali6cations»  ate.,  of  jurors  in  New  York 
county,  r .:  '. • •••• •••••••••••••  1125 

Perpet««tiom  off  T«atlmom|r* 

See  "  Demsitions;  "  **  EvxDSircv,  VII.** 

Peraonstl  Injury. 

defined 8343 

no  appeal  to  court  of  appeals  from  unanimous  afRmance 191 

limitation  of  actions  for  damages 382 

for  personal  injury  resulting  from  negligence 883 

joinder  of  causes  of  action  for 484 

pleading  matter  in  mitigation  of  damages 5M 

proof  in  mitigation  of  damages 530 

order  of  arrest  in  action  for 548 

warrant  of  attachment  in  actions  for 635 

tender  after  suit  in  action  for 731 

no  abatement  by  death  after  verdict 764 

physical  examination  of  plaintiff 8T3 

deposition  of  hospital  physicians  in  action  for..... ...........     836 

claim  for  damages  not  assignable 3^0 

jurisdiction  of  justice  of  actions  for 2I^S2 

order  of  arrest  in  action  in  justice's  court 2Rft5 

assessment  of  damages  on  application  for  judgment  by  default..   1215 

1216 

Paraonsil  Propertr* 

"injury  to  property*'  defined   .•,••••••..••••••  4«««* 8343 

term  defined  in  surrogate's  practice...... «••..' •••••••• ^t^ 

limitation  of  actions  lor  injury  to 382 

against  executors,  etc.,  tor  taking  or  injuring 383 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2905 


exempt  from  jury  service 1600,  1061,  112T 

proof  of  exemption  1062,  1128 

pKyalcal  Kxaminatloiif 

'                                 of  plaintiff  in  action  for  personal  injuries ••• 873 

■ 

Pkyaiclsima* 

f                                appointment  of,   for  jails 126 

order  of  arrest  in  action  for  malpractice ••••.••.  640 

not  to  disclose  professional   information 834,  836 

niay  testify  when  validity  of  will  at  issue 836 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 636 

reference  to  take  deposition  of  hospital  physician 636 

order  for  subpoena  to  ho^pit-^1  physician 836 

service  of  subpoena  on  hospital  physician « . .  t 836 

exemption   from  jury   service 1030,  1081,  1127 

proof  of  exemption   1082,  1128 

misdemeanor  to  give  faNe  certificate  to  juror  in  New  York...,  1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional   instruments,    furniture   and  library   of   householder 

exempt  from  execution 1381 

1338 


L 


Pllota. 

preference  of  actions  against  commisfltoncrs  of.  In  city  of  New 

York.  .  . ,. 791 

exempt  from  jury  service.  ..* 1061,  1127 

proof  of  exemption 1062,  1128 

Plmlmtiff. 

See  "  AntAjtANCE; '*  "Ikpakts;"  "  PAaTiES.** 

See    "  Answer;  ••    "Complaint;"   "  Demuwibe;  "    •*  Reply;  •• 

"  VSEirXCATION." 

I.  General  peovisxons. 

certain  pleadings  may  be  ordered  to  be  destroyed •••••  21 

must  be  jin  English  language * .» 22 

use  of  abbreviations 22 

numbers  may  be  expressed  by  figures 22 

application  of  general  provisions 518 

liberally  construed 610 

to  be  subscribed 520 

in  marine  causes  in  K.  Y,  city  court  may  be  oral  or  written.  3185 

time  of  service  520 

in  city  court  of  New  York -  3106 

relief  between  co-defendants ,... 621 

service  of  answer  on  co-defendant. 621 

court  may  order  bill  of  particulars 531 

frivolous, —  judgnnent  on • 537 

notice  of  motion  on,  in  N.  Y.  city  court •...  3101 

sham  defences  to  be  stricken  out 538 

notice  of  motion  on,  in  N.  Y.  city  court 31(51 

irrelevant,    redundant   and  scandalous  matter   to   be  stricken 

out 545 

indefinite  and  uncertain  aliegations. 546 

motions    for    judgment    on    pleadings 647 

if  order  of  arrest  issned,  plaintiff  must  prove  allegation  of 

fraudulent  misappropriation ;  .  540 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud 549 

supplying  lost  pleadings 726 

relief  from  default  783 

to  be  filed   824 

•triking  out,  for  disobedience  of  order  to  discover  books,  etc.  806 

for  disobedience  to  subpotna 853 

when  issue  arises * • 963 

of  law •••  964 

of  fact 964 

copy  to  be  fumifihcd  to  court  or  referee  on  trial 981,  1018 

to   be   inserted    in    judgment-roll 12.*<7 

notice   of   motions   on,   in    X.    Y.    city   court 3161 

contributory   negligence  in   action   for  death 841b 

II.  VEEtPiED  PLEADINGS.     See,  slso,  "  Vempicatiow." 

when   verification    required    523 

alU;gations    decined    made     on     knowledge    unless     otherwise 

stated 524 

denial    of   knowledge    or   information   deemed    allegation    that 

person   verifying   has   none    524 

denials  and  allegations  must  be  stated  to  be  made  by  party..  524 

term    •*  affidavit "    includes    verified    pleading 3343 

IIL  Variance. 

when  material .• 689 

proof  of  prejudice  necessary • 639 

amendment  discretionary 6S9 

immaterial  variances • 640 

distinguished  from  failure  of  proof ...•• 641 
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Pleadimv  ^~  Contf  lived* 

IV.  AmSNDMBNT   of  rLEA0IM68. 

of  course.  • •••••• •• ••••• 

for  delay .........••• •••••••. 

amended  pleading  to  be  serv^ , 543,  798 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .  543 

mistake!  in  names,  sums  of  money,  dates  and  description  of  _ 

property  cured  by  judgment  on  verdict»  etc 721 

omission  of  necessary  averment  cured  by  judgment  on  ver- 

diet,  etc 721 

mispleading   or  insufficiency  cured   by  judgment  on  verdict,  

etc J. 721 

power  of  court  to  amend  by  inserting  material  allegation....  ^Q 

by  conforming  pleadings  to  proof 7^ 

court  may  direct  action  to  retain  place  on  calendar 72S 

order  of  court  required,  except,  etc 727 

power  of  referee  to  allow 1018 

to  allow  at  trial lOlS 

to  allow  a  party  to  plead  anew  at  trial 1018 

<V.    St7PFLEMENTAL   PLEADINGS. 

when  allowed 544 

court  may  direct  that  action  retain  place  on  calendar 728 

on  substitution  of  party  on  death  or  transfer  of  interest....  760 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  party 784 

in  action  for  waste  after  judgment  of  partition 1057 

VI.  JOXNDEK   OP   CAUSES. 

demurrer  to  complaint  for  misjoinder  of  causes 488 

when   permitted;   generally    • 484 

causes  to  be  separately  stated  in  complaint 482 

when  action  relates  to  real  property 1687 

in  replevin 1689 

in  action  by  people  against  same  defendant 198^ 

in  justice's  court 2997 

of  grievances  in  alternative  mandamus 2076 

VII.  Sfecxpic  pleas. 

how  presumption  of  payment  of  judgment  pleaded 378 

limitation  of  actions • 413 

private  statute.  • ■ 590 

account 531 

judgment 533 

conditions  precedent 583 

instrument  for  payment  of  money 534 

in  mitigation  of  damages 536 

plea  of   justification   in  libel   and   slander  does  not  bar  evi- 
dence of  mitigating  circumstances 535 

VIII.    In    SPECIPIC   ACTIONS. 

Against  executors  and  administrator*. 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court..  1817 

lack  of  assets  not  to  be  pleaded  in  action  against.......  1824 

executor,  etc.,  not  personally  liable   for  debt  for  falsity 

of  pleading '» 1831 

By  or  against  corporations.  ^^ 

allegation  of  incorporation  in  complaint 1775 

when  corporate  existence  put  in  issue  by. 1776 

waiver  of  misnomer  by  failure  to  allege  in  answer......  1777 

extension  of  time  to  answer  or  demur  in  action  on  bill 

or  note 1778 

order  for  trial  to  be  served  with  answer  in  action  on  bill 

©r  note > 1771 
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PteaAlnir  —  Comtlniied. 

Vin.  In  srsciFic  actions  —  Continued. 
Creditor's  action  against  htirs,  etc 

description  of  lands   •••• ••••  IBBl 

Dower. 

description  of  property  in  complaint 1000 

complaint  to  set  forth  name  of  husband... 1000 

Joint  debtors. 

complaint  in  action  to  char^  joint  debtors  not  personally 

summoned  in  previous  suit  1038 

answer ;......  1039 

Libel  and  slander. 

application  of  defamatory  words 535 

plea  of  justification  does  not  bar  evidence  in  mitigation. .  535 
in  slander  special  damages  need  not  be  alleged  when  un- 

chastity  imputed  to  woman 1900 

Mandamus, 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  writ  and  return.  207^  2077 

2080 

writ  and  return  cannot  be  stricken  out  as  sham 2080 

joinder  of  grievances  in  alternative  mandamus 2078 

Matrimonial  actions, 

counterclaim  in  action  for  divorce  or  separation.  ..•••. .  1770 
requisites  of  complaint  in  action  for  separation. «••.....  1704 

Partition, 

complaint  to  allege  that  no  executor,  etc.,  of  deceased 

owner  appointecT. 1538 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  1543 

daim  of  title  of  co>defendant 1543 

Prohibition, 

not  allowed. 2099 

Replevin. 

joinder  of  causes 1089 

sUting  title. 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint. 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of   land    on   which 

chattel  was  distrained  doing  damage ••..•..  1724 

r«  determine  claim  to  real  property, 

allegations  of  complaint ...•••...•••.•••••.•••...  1089 

IX.  In    Surrogates'   coitrts. 

See  **  Surrogate'3  Court." 

1341 


INDIOL. 

Pleadlnir  —  Continued. 

X.  In  justices'  counts. 

may  he  oral  or  written •••••.••••••••••••••••••t*««.. .  2M0 

Ccneral  rules. •• 2M0 

enumerated ..• 2035 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

complaint > «» 2S9S 

joinder  of  causes •  • 2937 

answer 2938 

denials 2938 

demurrer * • 2938 

amendment  on  decision  of  demurrer. 29S9 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded. 2943 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representatire  oafMurity 2946 

when  neglect  to  plead  counterclaim  bars  aetion 2947.  2948 

jiidjfment  upon   counterclaim    < 2949 

answer  of  title  to  real   prof)erty   29RI 

verification    (see  Act)    968 

Pledffe. 

interest  of  pledgor  may  btt  sold  on  esecutioii. •••...•.••  1412 

Police  Conrfa, 

are  not  courts  of  record S 

Police. 

exemDt  from  jury  service  in  New  York  city. .   ••..,••..  1061,  1127 
proot  of  exemption    1092^  1128 

Poor. 

county  superintendent,  etc.,  may  sue  upon  cause  arising  before 
his  term 1926»  1928 

actions  against  overseers,  etc.,  on  cautos  arising  before  their 
term 1927.  1928 

overseer  or  superintendent  may  apply  for  apiH>ifitment  of  com- 
mittee for  incompetent  person 2324 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2875 

action  by  overseer,  etc.,  for  penalties  for  suffering  tnlntfftfl  to 
stray ^ ♦.......,,.. 3062 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to 
stray ,. ...  3092 

Poor  Persons. 

who  are »....,...  458,  450 

requisites  of  petition  for  leave  to  Sue  aa. . . .  • 460 

contents  of  order  granting  leave  to  sue  as. * 480 

not  liable  for  costs  or  fees 461 

action  not  stayed  for  non-payment  of  costs  of  former  action —  461 

annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 463 

petition   by  defendant   for  leave i . : 464 

procecdinprs  on  defendant's  petition  for  leave # 466 

cannot  prosecute  appeal  as 466 

may  oppose  appeal  as 468 

costs  in  favor  of,  to  be  paid  to  attorney , 467 

security  for  costs  not  required  when  plaintiff  an  infant....  489,  32Uli 

Popalation. 

certificate  of  director  of  census  admissible  in  evidence 944 

i»4;£ 
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See,  alao,  *"  ICaxi.** 

■ervice  of  paperi  by  inatl..««*»..a ••••••••••••.•••••  TB7 

'  double  tizae  wben  papers  aierved  by  mail ••••••«.•.••••  796 

time  for  service  of  potice  of  trial  hy  mail .•••...•.••.  796 

deposit  of  papers  in  branch  post-ofiice  in  New  Y^rk  cily. 801 

Po-vrer  of  Attorney. 

aadafactloA  of  judgment  by  attorney  ia  fact •' 1260 

Po'«reni« 

executors  qualifying  may  exercise  power  of  sale,  etc. 2643 

when  order  neces8ar> •...• 793 

service  of  order  T^B 

motion  for,  in  New  York,  Kings,  Queens  and  Erie 793 

claim  of  preference  in  note  of  Issue « 793 

vacating  order «  786 

order  for  preference  hot  appealable 7^ 

causes  preferred  by  general  rules  of  practice 791 

by  special  order  of  court 701 

parties  suing  in  representative  capacity  as  sole  plaintiff  or  df- 

f endant. • 791 

.  death  of  party  pending  the  action 791 

.  criminal  actions 790 

.  by  people  to  recover  public  funds 789 

hy  or  against  state  or  officer  thereof. .  * • 791 

by  or.  against  New  York  city  and  its  health  officers 791 

by  or  against  commissioners  of  pilots  in  New  York  city 791 

by  or  against  towns  or  counties. 791 

against  sheriff 791 

on  undertakings  to  sheriff 791 

on  undertakings  on  appeal  to  court  of  appeals ••...•....  791 

on  notes  and  bills  of  corporation .^ «••  7ftl 

against  corporations  issuing  bank  notes,  etc 701 

for   dower 791 

for  absolute  divorce  TW. 

for  libel   or    slander    791 

for   partition    ' 791 

to  revoke  probate  of  wills 791 

to    construe    wills     . .  .^ 791 

mandamus    or    prohibition    792 

marine  causes  in  X.  Y.  city  court 3186 

to    determine    conflicting  claims   to    compensation    for   property 

taken  for  public  use 3378 

appeals  involving  title  to  office 229 

from  court  of  claims    278 

from  judgment  declaring  statute  unconstitutional 791 

from  decision  of   surrogate    791 

to  court  of   appeals   from   unanimous   affirmances  by  ap- 
pellate division    791 

second  and  subsequent  to  court  of  appeals 195 

Br^meriptton. 

Sec,  also,  "  Limitation  of  Actioms." 
easement  for  encroaching   wall  created  by   lapse  of   two  years 

without  action   : 1499 

Press  Associations. 

■  telegraph  operators  and  reporters  exempt  from  jury  duty.  1060,  1061 

1127 
Pveowm  i>tioMs. 

See,  also,    "  F.videncb." 

possession   presumed   from   legal   title    9Qg 

occupation  presumed  to  be  under  legal  title 308 

continuance  of  relation  of  landlord  and  tenant 378 

satisfaction  of  judgment 376 

tUeading  presumed  payment  ef  judgment      , 873 

m 
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INUBUs. 

PresmnptlonM  «-  Contiimed. 

seal   presumptive   evidence   of  consideration 840 

of  death  of  unknown  heirs,  when  money  paid  into  court S41 

of  death  from  continued  absence    f 841 

of    heirship    from    recitals    in    deeds 841b 

of    jurisdiction    of    surrogate 2513 

Printers. 

affidavit   of •  publication    of    summons 444 

of     notices,     etc 926 

fees   of • 3317 

Prisoners. 

Sec  "Arrest;  "  **  Execution;  "  **  Imprisonment;  "  Jails." 
care  of  property  of  person  confined  for  crime,  aee  "  CaXMs  and 
Criminals." 


K 

I 


from  arrest,  see  "Arust." 

privileged  communications,  see  "  Eviobncb;  "  "  Wxtnesus." 

Probate. 

of  heirship,  see  *'  Heirs." 
of  wills,  see  "  Wills." 

Proeess. 

power  of  court  of  record  to  make  new  process 7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 22 

in  English  language 22 

tested  in  name  of  judge 23 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney. .  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment 727 

execution  is 1384 

Proelninatlon. 

by  foreign  executive,  how  proved M2 

Prohibition. 

a  state  writ 1991 

for  genefal  provisions,  see  "  Writs." 

alternative  or  absolute 2Q91 

writ  of  consultation  abolished 2100 

•  preference  of 792 

costs  not  exceeding  $50  and  disbursements  to  be  awarded   as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal 2101 

stay  of  execution  pending  appeal 2101 

who  may  grant  stay 2102 

how  time  extended 21U2 


I.  Altbrnativb  writ. 

on  what  proofs  granted 2001 

1^  notice  of  application   2091 

granted  onlv  at  special  term  except  where  otherwise  allowed.  2092 

when  appellate  division  may  grant ^ 2098 

alternative  writ  must  issue  first 2094 

contents  of  wrH 3094 

when  to  be  made  returnable 

method  of  service 

absolute  writ  to  issue  on  failure  to  make  return. 2098 

Tiow  return  made 9099 

failure  to  make  return  punishable  as  contempt. 2098 

objection  to  sufficiency  of  papers  may  Le  taken  in  return 2097 

motion  to  set  aside  51097 

when  verification  required  to  return 9098 

adoption  of  judge's  return  by  party 2098 

pleadings  are  not  allowed 2099 
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Prolilbtttoik  —  CoBtlniied. 

^  I.  Altermativk   wwt  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  where  writ 

is   returnable 2080 

notice  of  hearing  for  subsequent  terms 2U99 

where  hearing  to   be   had 2009 

controverting    new    matter    in    return 2U00 

order  for  trial  of  questions  of  fact  by  jury 2000 

final  order 2100 

II.  Amolutb  weit. 

alternative  writ  must  issue  first 2004 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ. .....  2U06 

motion  to  quash  or  set  aside 2007 

ProaalsBory  Notes* 

See  "  Bills  and   Notes;  "   "  Nbgotiablx   Instrumxnts." 

Property. 

defined 713 

Provlslonatl  Remedies. 

See,   also,   "Arrest;"   "Attachment;"   "  Injunction;  " 
"  Receivexs." 

not  impaired  by  removal  of  action  from  county  court  ....••••  846 

gives   jurisdiction    •{   action ,  416 

not   affected   by   supplemental    pleading M4 

order  to  deposit  or  aeliver  property 717 

sheriff  may  take  property  for  deposit  or  delivery 718 

when  arrested,  injunction  and  attachment  not  to  be  granted  to- 
gether    719 

on  counterclaim 720 

appellate  division   may  grant,  when  applied  for  without  notice 

and    refused    below 1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit.  lO^U 

security  not  required  in  action  by  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1990 

Pnblle   Admtntstrator. 

See  "  Suxeogate's  Court." 

Publication. 

false  and  inaccurate  reports  of  proceedings  are  contempts....  0 

special  provisions   relating  to,  not  affected 3340 

computation    of    time    of 787 

when  no  newspaper  published  in  county 826 

where  printers   in   county   refuse  to   publish 3298 

affidavit  to  refusal  of  printer  to  furnish 3204 

affidavit    of   printer    to 926 

fees   of  printers 3317 

service  of  summons  by 438-441 

on   unknown   owners   in   partition 1541 

defendant  in  partition  cannot,   under  section  445,  defend  after 

judgment   by   default   on    service    by   publication 1557 

mode  of,   in   surrogate's  court 2532 

of  order  to  present  claims  of  creditors 780 

of  general   rules  of  practice 18 

of  appointment  changing  place   of   holding  court 39 
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PnbllcKtloii  —  Continued. 

of  change  of  place   for  holdinff  court  In   New  York  city 42 

of  appomtment  of  special  and  trial  terms 23H 

of  application    bv   discharged   bankrupt  to   cancel  judgment....   1268 

of   notice   of   safe   of   realty  >  < * 1678 

of    judgment    annulling   corj^oration * . .    1803 

of  notice  of  pendency  of  ejectment  for  property  eickeated,  or 

forfeited    for    treason 197B 

of  notice  of  execution  of  writ  of  assessment  of  damages......  2109 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2206 

of  notice   of  application  to  change   name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  volunUirir  dtaioliition 

of  cor|)oration 2424 

of  citation    from   surrogate's  court 2528 

of  advertisement  for  claims  against  decedents*  estates 2677 

of  summons  in  action  in   N.    Y.  city  court 3170 

appHeation  for  judgment  by  default  when  summons  served  by. .   1216 

Public  FnndH. 

order  of  arrest  fn  action  for 549 

action   by    taxpayer   to    prevent    waste 1925 

action   by   people   to   recover ••••  1900 

attorney-general    must    bring I076 

.   .    .  .nuist  be  in  name  of  people • 1984 

stay   of   other   actions 1970 

may   be   brought   in   foreign   courts 1971 

title   vests    in   people  on  commencement 19T2 

limitation 1973 

disposition    of    proceeds.. ...*. 1974 

application    by    municipalitv,    etc.,    for 1975 

Publitf  H*«ltb  liUW. 

jt)1nder  of  causes  of  action  for  penalties  under 484 

Public  Officer. 

.^ec ."  Officer." 

<|u*rn«  County. 

salary   of   court   clerk . . .  .^ • 8^ 

oomiieniietion   of  court  crier •  •  •  91 

interpreters  in   • ^ 

court    officers,    messengers   and    attendants   in vo 

duties  of  court  officers,   messengers  and  attendants  in ^^\ 

salary    of    court    attendants    in ...  UJ» 

appomtment   and   compensation    of    stenographer. .........   35^  3.1.1 

compensation   of  judges   for  services  rendered   in   selecting  and 

drawing   jurors,    etc ^  .   . 

notes  of  isBue  and   notice  of  trial   in JJ' • 

preference   on    calendar    in 7H3 

service  of  M.i4>)K»na  from   N.   Y.  city  court  in oS^ 

security   for  -co^ts   in  county  court »^^ 

mileage    of    jurors • o314 

(itio  Wsj-ranto. 

writ  aholfshed 1983 

proceedings  by  information  in   nature  of,  abolished, JS? 

relief   to   ne    obtained   by    action 19S3 

action  to  be  brought  in  name  of  i)Coj)le 1984 

action  by  attorney-general  to  try  title  to  office 1948 

to  try   right   to   exercise   corporate   franchise 1948 

•    •      to    ftrrfeii   i)uhlic   office,   civil   or   military...; •.•.••■••  ^^^^ 

to  try   right  of   foreign  corporation  to  exercise  privileges 

within    statf • 1948 

joinder    of    rclalor    as    party    plaintiff 19H6 
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line  Warranto  —  Contliiiied* 

relator  to  give  security  for  coitB.  ele....**..****....****...  • .  14M 

coniptnsation  of  «norfiey>geii«rai  when  relator  Joined ,.  1986 

•riffht  of  claimant  to  office  may  be  tried  in  action  againat  actual 

incumbent 1049 

order  for  arrest  of  person  usurping  office • 1949 

triable  of   right  by  jury 1950 

claimant  to  assume  office  after  Judgment  in  his  favor 1951 

to  demand  books  and  papers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

Action  for  damages   against  usurper..... 1953 

all  claimants  to  same  office  or  franchise  must  be  joined 1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1955 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse  to  answer  incriminating  question  in  ac* 

tion  against  corporation 1955 

final  judgment  of  ouster  from  office 1956 

coits  on  jud^ent  of  ouster ••.•..••....  1956 

fine  may  be  imposed  upon  usurper  by  judgment.  •«...•. 1956 

to  be  docketed 1956 

execution  to  collect 1956 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers   1987 

*  R, 
Ratlroad  Conamlaslonera. 

to  ^prove  change  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  fyied  with 2414 

llallroaid   Compaiiien. 

ftrrisdiction  of  countv  court  over d41 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on'1 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3370 

judgment  forcclosipg  mechanic's  lien  on  railroad  property 3419 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    from    jury 

service 1081,  1127 

proof  of  exemption 1082,  1128 

excepted   from  provision   for  voluntary  dissolution 2420 

petition  by,  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition    2412 

order  changing,  to  be  filed  with  railroad  commissioners..  2414 

Rap«« 

sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for 834 

WL.mml  l^op*rtT.  ' 

T.  General  provisions. 

defined ...•• •••••..• S398 

in  condemnation  law •••..••»•••••••> 3368 

in  surrogate's  practice.  «   •••.■• • • 2514 

"owner"  defined 3398 

in  condemnation  law.  •  .•••••••.••••••••••••.• 8358 

disUnct  parcel"  defined 3343 

improvement"  defined • 3398 

injury  to  property  "   defined 3343 

"inheritance"  defined  in  surrogate's  practice 2768 

proceeds'  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property ;..j 2359 

^estions  of  titl^  excepted  from  hirisdiction  of  justice's  ^court.  2868 
•HSter  of  jurisdiction  m  justice's  court  on  nnawer  to  title  of 
real  property ,. 2061-2968 
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INDBX. 

Real  Property  ^  Continued. 

I.  Gbnbral  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  expressly 

allowed 1688 

summary   proceedings   to   recover   possession   of,   see  '*  Suic- 

MAav  Pkocsboings  t6  Dispossbss." 
action  to  recover,  see  "  Ejectmkkt." 
judicial  sales,  see  "  Salb  of  Real  Propkbty." 
proceedings  to  sell,  etc.,  property  of  infant,  incompetent,  or 

corporation,  see  "  Salb  op  Rbal  Pbopbrtv." 
liens  on,  see  "  Liens." 

limitation  of  actions  for Sd2-375 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated    - W2 

relating   to   property   without   the  state,   triable   where 

'  party  resides tt82,  082a 

service     of    summons    by    publication    in     actions'    affecting 

title 438.     439 

joinder  of  causes  of  action  relating  to 484,  1687 

filing  of  notice  of  attachment 649 

cancellation  of  notice  attaching ^ 711 

mistake  in  description  cured  by  iudmnent  on  verdict,  etc....     721 

action  to  compel  conveyance  by  infant  or  incompetent 2845 

judgment 2847 

arbitration,  claim  in  fee  or  for  life  not  subject  of 23(9^ 

estate  for  years  may  be  subject  of 2866 

controversy  as  to  partition  may  be  subject  of jP6g 

controversy  ai  to  boundaries  may  be  subject  of.......  2866 

admeasurement  of  dower  may  be  subject  of.  ...•..•...  2865 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attachment. ...........     706 

sheriff  may  convey,  bv  order  of  court. 718 

how  sold  pursuant  to  direction  of  judgment. • 1242 

security  by  referee  appointed  to  sell  real  property. .........  1243 

conveyance   on    sale   under   judgment   or   execution   to  state 
name  of  person  whose  interest  is  sold ••••« 1244 

II.  Action  to  determinb  claim  to. 

provisions  apply  to  corporations  and  associations 1650 

what  claims  may  be  determined  in • 1638 

who  may  maintain  action ••.......• 1^^ 

what  must  be  alleged  in  complaint • 1639 

demand  for  judgment • 1689 

triable  in  county  where  property  sittiated 982 

dismissal  with  costs  on  proof  that  plaintiff  not  In  possession. .  1640 

defendant  may  plead  title,  etc.,  and  ask  affirmative  relief....  1641 

procedure  when  defendant  pleads  title,  interest  or  li^  .^ 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder. .  1643 
execution  on  judgment  for  defendant  on  claim  !n  reversion  or 

remainder 164S 

Judgment    awarding   defendant   possession   and    damages  for 

^'                                ^   withholding 1644 

^                                    judgment   for  plaintiff 1645 

effect  of   judgment    1646 

new  trial  not  of  right 1646 

new  trial  discretionary  within  one  year 1646 

new  trial  when  party  under  disability ••••••••••  1646 

when  evidence  on  first  admissible  on  new  trial... ..•••.  1646 

perpetuating  evidence  and   proofs  in •••• 1646 

claim  of  dower,  action  to  determine • ••••• 1647 

prayer  for  admeasurement   • •  1648 

denial  of  defendant's  claim   and  demand  that  she  be 

barred 1 1649 

a«tion  to  determine  validity  of  will  of  real  property. -...^^_^._.  1906 

additional  allowance  to  plaintiff .••••.•••••••••• 

oomputation  of  additional   allowance •••••••••••• 
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{•ml  Preperty  — •  Comttnned. 

III.   PXBPXTUATING  TESTIMONY  AS  TO  TITLS. 

testimony  ma^  be  received  ^n  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shoVrn 1688a 

documentary  evidence  not  affected  1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  ot  petition  ItSBSe 

notice  of  application 1688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee v 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing 1688^ 

subpoenas  to  witnesses 1688g 

compelling  attendance  of  witnesses   1688g 

mode  of  examination 1688h 

refusal  of  witness  to  answer. 1688h 

authentication  of  deposition  1688h 

deposition  to  be  filed  and  recorded 1688h 

ngainst  whom  deposition  may  be  used  as  evidence. .  • 1688i 
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I.  General  provisions. 

clerk  of  court,  etc.,  not    o  be  appointed  in  New  York 00 

limitation  of  action  against,  to  recover  chattel. 883 

appointment  before  judgment 718 

on  counterclaim 720 

by  or  after  judgment 713 

pending  appeal   713 

m  judgment  creditor's  action 1877 

as  successor   to  executor   pending  action    for   partition 

or  distribution  or  to  construe  or  establish  a  will 1860 

relerence   on    application    for   appointment •     827 

**  property  "  includes  rents,  income  and  increase  of  proper^.     713 

notice  of  application   for 714 

appointment  of  temporarpr  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of   715 

bond   of    715 

increasing  security 715 

accounting  by   715 

notice  to  surety  of  accounting 715 

petition  by  surety  to  be  relieved   fsl2 

revocation  of  appointment  for  failure  to  give  new  bond ^12 

power  to  hold  real  property 710 

on  death  or  removal,  successor  may  continue  action 700 

substitution  of  successor  on  death  or  removal 700 

may  file  notice  of  appointment  and  ownership  of  judgment. .  12Qr» 
may  consent  to  insolvent's  discharge  under  judge's  onier....  2153 

leave  to  sue  upon  official  bond 1800 

commissions 3<^20 

may  include  cost  of  bond  in  commissions ^320 

II.  Of  cokporations. 

in  what  cases  appointed  for  corporation 1^10 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property 1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 17^ 

power  of  temporary 1788 

court  may  confer  additional  powers  on  temporary.....  1789 

appointment  of  permanent  1798 

powers  of  permanent •...  178S 
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DSTDBX. 

RecelTem  —  Contlraaed. 

II.  Of  cojiporations  —  Continued. 

voluntary  dJ!  solution,  appointment  of  temporary  in  proceed- 
ings     2423 

powers  of  temporary 2423 

appointment  or  permanent 2429 

confirmation    of  acts  of    2429 

relief  from  omissions  and  defaults 2429 

commissions  of 2431a 

final   acconnting  of 2431b 

duty  of  attorney-general  as  to  final  a-rcounting 2431b 

in.  In  supplementary  procexdxmgs. 

appointment 2464 

notice  of  application   for  appointment 2464 

when  appointed  without  notice    2464 

notice  oi  application  to  other  creuitors 2465 

only  one  to  be  appointed 2466 

order  extending  prior  receivership 2466 

■when   property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 24611 

non-resident  not  to   be  appointed 2468 

removal    on    becoming   non-resident 2469 

record   of   orders   appointing 2470 

subject   to    control    of   court 24tl 

jurisdiction  of  justice's  court  over  actions  by 2865 

Recogrnl  zanoe. 

power  of  county  court  to  remit  forfeiture 850,  351 

how   forfeited 1965 

action    by    attorney-general     19q6 

judgment    fur   peo-  le   on 1966 

district   attorney  to  pay  over  collections  on 1967 

to   render   account  of  cnflections ■ 1968 

action  on,  to  be  brought  in  name  of  people 1964 

Records. 

I.  Op  documents,  convey  an  cbs,  etc. 

must  be  in   EnglisU.   abbreviations 22 

amendment  of 727 

of  certificate  of  sale  of  real  property  on  execution. ..  ^  >•••••  •   1439 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  wbere 

lands  are 1595 

oi  notices  of  lis  pendens 1672 

!^.  judgment  vacating  letters  patent  granted  by  state  to  bo  noted.   1960 

of  discbarge  of  insolvent  debtor > 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment, •  .   *."•'. * 2196 

of  assignment  on  discbarge  of  debtor  from  imprisonment  on 

execution , .^. ....  «^ 221 1 

of  order  appointing  trifstee  of  property  of  criminal  prisoner. .  2226 
of  affidavits  of  sale  under  foreclosure  by  advertisement. , . . . .  2398 

of  order  chanjfing   name   of  corporation Al^^  X"*^"* 

of  orders  appointing  receivers  of  judgment  debtors 9467,2470 

books  and  indices  to  be  ket^t  by  surrogate 2480,  2487 

of   wills  proved   elsewhere   within   state 2630 

probated   wills   of  real   property   may  be  recorded  as  deeds..  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in   each   county   where   realty   situated 2G33 

wills  to  be  indexed  when  recorded  as  deeds 2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirship  may  he  recorded  a^  deed 2^7 

decree  vacating  or  modifying  decree  of  probate  of  heirship...  2658 
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INDEX. 

Recordn  —  Contiaaed. 

I.  Of   documents,   conveyances,   etc. —  Continued.  ^^.    - 

feet  for  recording  instruments ••• •••••••••:....  8dM 

It.  Admissibility  as  evidencb. 

snbpcena  duces  ieeum  to  produce 866 

original  entry   of  marriage  or   certified  copy   is  presumptive 

evidence 92S 

certified  copies  of   papers  filed  or  recorded  in   public  ofiices 

presumptive  evidence 033 

certified  copies  of  papers  filed  or  recorded  in  town   clerk's 

office  presumptive  evidence.   . 934  ' 

record  of  conveyance,  or  certified  copy,  is  admissible 935 

Is  not  conclusive ; . . .     086 

not  admissible  when  proved  by  oath  of  interested  or  in- 

competent  witness , 936 

transcript  from  docket  book   of  justice  of  peace,    subscribed 

and  authenticated,  is  evidence 939 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      943 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

of  weathei  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  in  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 947 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

statutory  provisions  do  not  declare  effect  of  foreign  record..     964 
In  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years , . , « . . . .     955 

authenticated   copies  of    records   of  public   office   of   foreign 

country  admissible  in  evidence 956 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc..  must  be  sealed 958 

certified  cony  for  use  in  same  court  need  not  be  sealed 959 

official  certificates  of  search  admis^ble 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 3256 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  searches.     961 

may  be  proved  according  to  rules  of  common  law 962 

tdmi«tslbility  in  evidence  of  record  of  wills  oroved  nrior  to 

1785 2623 

admissibility  in  evidence  of  records  of  wills  proved  more  than 
admissibility  in  evidence  of  records  of  wills  proved  more  than 

thirty   years 2623 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  oi  pro 

ccedings   and    facts 2181 

in  register's  office  in  New  ^rk  and  Kings  counties  not  to  be 

removed   on   subpana    866 

Record#r. 

included  in  terra  "judge" , 8343 

of  New  York,  may  change  place  of  holding  eonrt. 42 

n«oorder'ii  Gowrt. 

See  "  Utica,  Recordek's  Court  of  the  City  of ;  '*    *  OavECO. 
Recosoee's  Court  of  the  City  of." 

on  atle  of  real  property  on  execution,  see  "  ExECtJTloif.** 
fcy  leasee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess.  .  .   2206-2259 
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Reference.  V 

I.  Who  May  be  appointed  kepbree. 

qualifications  of  referee   1024 

judges'   clerks,   etc.,  not  to   act 1024 

several    referees   mav   be   appointed 1085 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept,  etc 1084 

judge  not  to  be  appointed  referee,  except  by  consent 10^ 

judge  appointed  referee  by  consent  to  act  without  compensa- 

tion 1024 

clerk  of  court,  etc,  not  to  be  appointed  in  New  York 90 

Ki    When  beference  ordered. 

.compulsory,   of  questions  arising  incidentally 1015 

to  take  an^  account 1015 

what  questions  may  be  referred   1013 

when  issues  to  be  referred   1013 

in  New  York  city  court 1013,  3160 

hsuea  to  be  referred  on  stipulation  of  parties 1011 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

when  reference  is  discretionary 1012 

to  try  issues  remaining  after  jury  trial  of  specific  questions. .  972 

to  take  deposition  for  use  on  motion. 88!5 

of  hospital  physician  836 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto 827 

to  assess  damages  on  application  for  judgment  by  default. . .  1215 

1216 

by  judgment  to  execute  it 1230 

on  judgment  for  defendant  on  counterclaim 515 

on  'justification   under   undertaking   on   appeal   to   court   of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment. 666 

to  examine  person  refusing  certificate  of  interest  in  attached 

property. 651 

to  ascertain  damages  from  injunction 623 

sustained  b^  third  person  by  injunction  order 624 

on  default  in  replevin 1729 

evidence  in  mitigation  admissible 536 

on  application  to  perpetuate  evidence   relating  to  real  prqp- 

ertv 16881;  1688»f 

to  t^ll  real  property  under  direction  in  judgment 1242 

securitv 1243 

to  sell  chattel  under  judgment  foreclosing  Hen .' 1739 

of  application  to  sell  real  property  of  infant  or  incompetent. .  2S54 

of  proceeding  to  sell  corporate  real  property 330*^ 

to  inquire  as  to  liens  on  property  under  partition 1561 

to  admeasure  dower 1607 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  1618 

liens  prior  to  sate  to  satisfy  dower 1621 

!n  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition 1657 

of  Issues  in  condemnation  proceedings 3867 

In  proceedings  to  enforce  liens  on  vessels M2S,  3428 

«f  proceedintrs  suDplementary  to   execution 2442,  "244.3,  2445 

for  voluntary  dissolution  of  corporation 2423.  2426 

**t  application  for  surplus  money  on  sale  under  foreclosure  by 

advertisement 2407 

for  production  of  tenant  for  life  in  proceedtogB  to  discover 

death. 2806^  2308 
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Reference  —  Continaed. 

II.  \Vh£n    r£fersnc£   ORDERED  —  Continued. 

by  surrogate's  court  of  questions  of  fact  to  take  testimony 
and  report  .  .    » 2536 

surrogate   cannot   refer   probate 2586 

of  New  York  may  refer  questions  to  assistant 2536 

by  appellate  court  on   appeal  from  surrogate's  court 2763 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county  254'i 

IIL   POWBIS  AND  DUTIES  OF  RSFStSIS;    ntOCBDVU. 

referee  to  be  sworn 1016 

terms  of  oath. 1016 

who  may  administer  oaths 1016 

waiver  of  oath 1016 

Oftth  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc. 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1020 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 854,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents* 

estates.  2718 

publication  of  notice  to  prove  liens  on  property  under  parti- 
tion  1561 

termination  for  failure  to  file  report 1019 

vemoval  of  referee  to  admeasure  dower 1606 

powers  ot,  ana  procedure  before  referee  appointed  by  surro- 
gate     2536 

referee  of  disputed  claim  against  dececfents'  estates....  2718 
summary  punishmert  of  contempt  in  presence  of  referee. . . .  2267 
referee  may  make  order  to  show  cause  or  issue  warrant  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,   etc.     Sec,  also,  "Report." 

"  report  "    define!    3343 

to  be   made  and  filed  within  sitty  days ,..   10ll> 

must  state  facts  and  conclusions  and  direct  uidgment...         lO'^'' 

requests  for  ruling  of  referee .' ][  io23 

on   reference  of   whole   issue,   report   stands   as   decision    of 

court    «••»•..».......,.,,,.,,,.,,,,,,,,,, ,,    ^  1  o«i« 

«itry  of  judgment  on  report  when  whole  issue  referred 1228 

judgment  after  reference  to   determine   specific   questions  of 

fact ^^ J22C 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment    12?IR 

report  to  be  inserted  in  judgment-roll !!.!!!!!  1237 

motion  for  new  hearing  of  interlocutory  reference //. . .  1232 

«  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1220 

.    judgment  to  be  rendered  by  court ',.,.[  1220 

confirmation  of  report  of  referee  appointed  by  surrogate....  2536 
proceedings  for  trial  of  remaining  issues  where  part  referred.  1014 
motion    for  neyf   hearing   after   trial    of   specific  questions   by 

referee    .    .^   , '   jqq^ 

notice  of  txceptions  to  report  of  referee !!.*.'.*.'.*!!     994 
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Reference  ^  Continued. 

V.  Fees  and  expenses;   costs. 

general  provisions  as  to  fees 3286 

fees  of  referee  in  surrogate's  court  same  as  in  supreme  court.  2752 
expenses  of  reference,  on  justification  on  undertaking  to  court 

of    appeals   1335 

of  referee  to  superintend  discovery  of  books  and  papers.     807 

fees  of  referee   of  real   property 3297 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty    : 3287 

Rearents  of  tlte  lJnlver»itr« 

petition    for    dissolution    of   educational    insUtutkm. •••*•• 18(H 

appointment  of  receiver .••.•,,••....   1810 

Resrlater. 

subpoena    duces    tecum   to   produce   record 866 

in  New  York  and  Kings  counties  records  not  to  be  rttinovcd  on 

subpcena ..,.., , 868 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years , 953 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years 955 

to   make   and  certify   to   learcbes 961 

misdcaraeanor  to  refuse,  neglect  or  delay  to  make  se^rcb 061 

salaried  registers  to  account  for  and  pay  over  fees.,. 3285 

fees  of 3306 

Rotator. 

wken  to  be  joined  as  plaintiff « » 1086 

to  give  security  for  costs,  etc * 1986 

compensation    of    attorney-general    when    relator    jotaed    with 

people 1986 

writa  must  show  that  they  are  issued  on  application  of 1904 

costs  may  be  awarded  against. • 3242 

when  required  to  give  security  for  costs.. ••?• 8279 

Relttfloae  Corporations* 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  op  Real 

PaOFBRTY." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision 1804 

to   action    to  dissolve   corporation l.*504 

to  action  by  people  to  annul  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions    2431 


Renanlndei 

action  by,  for  partition  Mibject  to  estate 1533 

necessary  parties  in  partition 1538 

division  in  partition  among 15521 

action  against,  to  determine  claim  to  real  property , 1638 

may  plead   estate   In 1641' 

proceedings  when  defendant  claims  in  rdhainder 1643 

may  sue  for  damages  to  inheritance , 1665 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 

rion ; 1680 

nesting  of  continijent  interest  in  trustee  for  ;n9oIveQt  debtor. . .  2177 
proceedings  to   discover   death   of  tenant   for  Hfe.   see  "  I  irs 

TSifANT.*" 

ReiBtttlt«r* 

from  court  of  appeals....  i •••••••»•••» »••••  «••     194 

Removal  of  Action.  ^^_    _^^  ^.^. 

from  N.  Y.  city  court  to  supreme  court •••.319»  310a,  319b 

to  supreme  court  on  disability  of  county  judge S42 

from  county  to  supreme  court  to  change  place  of  trial 343 
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INDEX. 

Removal  of  Action  —  Continued. 

from  justice's  to  county  court  of  Kings ^t «•••.... 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego. 

to  supreme  court   for  consolidation 818 

ef  original  action  to  court  where  cross-action  pending 760 

effect  of  order  of  removal  from  county  court., , 344 

appeal  from  order  removing  action  from  county  court.  • 344 

stay  to  permit  removal  from  county  court , 345 

process,  undertakings,  etc.,  not  impaired  by  rtmoval  of  action 

from  county  court , 346 

Rennnelsier  Counter, 

jail  liberties  for  •••.••••••••••••••••• •••••••••• 145 

Renta. 

included  in   terra   "property" 713 

stay  of  judgment  for,  pending  appeal  stays  also  dispoMcw  pro- 

cecdings 1310 

part  of  damages,  in  ejoctment 1^7,  1531 

adjustment  of,  between  parties  to  partition. ..••  • ,..  1580 

when  assets  in  hands  of  executor,  etc , .♦...,,  2672 

apportionment  of,  on  death  of  person  interested...., 2674 

RoploTfln. 

I.  J'URISPICTION  or  ACTION. 

jurisdiction  of  county  conrt. •«•••••.••.•  ••••••••• 340 

of  N.  Y.  city  court 816,  316 

of  city  court  of  Yonkers , 82o2,  S204 

acquired  by  seizure  before  service  of  summons.  ■ » . . . .  1693 

II.  Whek  action  may  be  brought. 

when  action  cannot  be  maintained , .  .^ ..«».....  16M 

second  action  for  same  cause  not  to  be  maintained  after  judg> 

ment  awarding  possession  to  defendant 1691 

a(ition  by  assignee   ' 1692 

not  affected  by  feiiure  to  replevy ...•,. 1718 

notice  of  abandooment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party 1136 

order  of  arrest  in  action  of ...» « « «  #49 

ball  to  procure  discharge  from  arrest  in  letson  of.w 675 

III.  Limitation  of  actioks. 

in  i^eneral.  , •.•*.. 382 

actions  against  executors,  etc. 383 

computation  of  period  of  limitation  of  actions  by  executors, 

etc , 392 

period  occupied  by  suit  to  recover  property   excepted   from 

period  of  limitation  of  action  against  executor 403 

IV,  Thb  rbquisition;  xxrcution  tuerbof. 

right  to  replevy  when  order  of  arrest  has  issaed 1714 

requisition  to  sheriff  in  replevin 1694 

from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

iflidavit  for  requisition  before  service  of  summons.  ...••....  1695 

after  'service  of  summons 1696 

to  replevy  several  chattels ;. 1697 

agent  or  attorney 1712 

replevy  of  part  if  whole  not  found « 16^ 

plaintiff's  undertaking  for • , 1699 

execution  of  requisition  by  sheriff 1700 

tsidog  when  chattel  i«  in  building  or  inclosurc 1701 

bew  replevied  chattel  kept .....•••«• •••  1702 


INDBX. 

RcpteTYn  —  Conttaued* 

IV.  The  rsquisitzom;  execution  TRnsor — C6ntfaiiieoL 

delivery  of  chattel  by  sheriff J702 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking!  1708 

justificaUon  of  sureties  on  plaintiff's  undertaking 7T.  1708 

proceedings  by  defendant  to  reclaim 170f 

affidavit  by  agent   or  attorney  for   return   of   chattel  to  *de^ 

fendant ..,,.,. 1712 

undertaking  by  defendant  to  reclaim .*!!!!!!!!!!! 1704 

notice  of  justification  of  sureties  on  defendant's  undertaking!  1704 

when  and  how  sureties  to  justify 1705 

to  whom  sheriff  must  deliver  chattel 170B 

pcnaltv  for  wrong  delivery  by  sheriff ....!!!!!""  17S7 

second  requisition  for  part  of  chattels  not  taken * '  1713 

return  of  proceedings  by  sheriff *"  1715 

compelling  sheriff  to. make  return , !!!!!!  1715 

papers  on,  to  be^  made  part  of  judgment-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions , 1404a 

V.  Claim  op  title  by  third  persoh. 

affidavit  by  claimant.   • 1709 

demand  for  indemnity  to  sheriff 1709 

delivery  for  failure  to  indemnify 1700 

action  by  claimant  against  sheriff  for  taking 1710 

indemnity  to  sheriff  against  action  by  claimant 1711 

affidavit  of  claim  by  agent  or  attorney •••••  1712 

VI.  Pleading. 

joinder  of  causes ••••  484,  1689 

title  of  party.  . 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend-    

ant.  1722 

defendant  may  plead  title  in  third  person 172S 

interpleader  in 820 

allegation   of  possession   of  land  on  which   chattel  was  dis- 
trained doing  damage 1724 

VII.  Trial:   judgment,  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.     OSS 

issues  of  fact  triable  by  jury 908 

joinder  of  claimants  on  motion  of  defendant 820 

damages  for  depreciation  of  chattel  by  defendant 1722 

notice  by  defendant  of  demand  for  judgment  for  return 1725 

verdict  to  state  damages  recoverable 1728 

value  of  property  not  held  by  successful  party 1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

ascertaining  damages  on  default   1729 

final   judgment   when    distinct   chattels  awarded  to   different 

parties • 1728 

final  judgment. 1730 

lien 1730 

docketing. • 1730 

execution  may  issue  on  judgment • 1240 

contents  of  execution    ..../ 1731 

sheriff's  pow*»r  to  *^^rr  chattel  in  execution .,  1732 

when  plaintiff  entitled  to  costs  of  course 8228 

VIII.  Action  on  undertaking. 

on  entry  of  order  of  abatement 1798 

may  be  maintained  on  return  of  execution  unsatisfied 1733 

sheriff's  return  presumntive  evidence  of  breach  of  condition.  1734 

destruction,  etc.,  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties 1708 

delivery  of  undertaking  bv  <:heriff 1708 
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INDBX. 

Reple-rla  —  Contiaved* 

IX.  In  justices'  couits. 

in  New  York  municipal  court..... •  8210,  8211 

in  Albany  city  court   8210,  3211 

in  Troy  justices'  courts   8210,  3211 

jurisdiction  of  action    2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable  , 2828 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties  2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

"^  claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2932 

action  not  aflfected  by  failure  to  replevy 2933 

^tamages  for  injury  to  chattel 1722,  2980 

verdict 1726,  2931 

final  judgment;   docketing,   etc 1730,  2931 

docketing  transcript  of  judgment  for  delivery. 3019 

issuini^  execution 3038 

execution  on  judgment  for  delivery '  1373,  1731,  2931 

costs. 3075 

action  on  undertaking  1733-1735,  2961 

demurrer  to,  see  "  Demurrss." 

to  counterclaim;  contents ••••...•••  S14 

judgment  on  failure  to  reply • 515 

to  new  matter  in  avoidance 516 

several  avoidances  may  be  set  up  in 517 

each  avoidance  must  be  seDarately  stated  and  numbered 517 

allegation  nol  denied  by,  deemed  true 522 

new  matter  i'f,  deemed  controverted 522 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc , 808 

limitation  of  action  must  be  pleaded  in 418 

Report  of  Referee. 

See,  also,  "  Reference,  IV." 

defined     8343 

to  be  made  and  filed  within  sixty  days lOlD 

termination  of  reference  for  failure  to  make  and  file 1010 

when  to  be  filed  in  actions  for  divorce,  etc 1774 

to  specify  single  damages  and  direct  judgment   tor  double  oi 

trSle.  .  .   .! 1020 

on  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

to  be  entered   1021 

need  not  find  facts 1021 

may  direct  final   judgment  on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment r.  1021 

on  trial  ot  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment     1022 

to  award  costs    1022 

requests  for  ruling  of  referee 1028 

notice*  of  exception  to 994 

exception  to  finding  of  fact  not  supported         evidence 093 

case  not  required  on  an  appeal  on  except  to  report 998 

judgment  on  appeal  1022 

stands  as  decision  of  court  when  whole  issue  referred 1228 
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nuxEx. 

Report   of  Referee  *  Continued. 

rntry  of  judgment  on,  when  whole  issue  referred 122R 

interest  from  time  of  making  to  be  included  in  judgment 12S^ 

to  be  inserted  in  judgment-roll 1237 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to   court    122» 

judgment  to  be  rendered  bv  court  only 122d 

in  ejectment  to  state  nature  of  plaintiflTs  estate 1519 

Rendition  of,   on  alternative  mandamus 2083 

in  proceeding  for  voluntary  dissolution  of  corporation 242P 

on  trial  of  issues,  in  condemnation  proceedings 3367 

Reporters. 

of  newspapers,  exempt  from  jutr  aeryice.4 1080,  1081.  112« 

Reports. 

of  court  of  appeals,  see  "  State  RBFOiTti/' 

of  supreme  court,  see  "  Supkbmb  Court  Rsporter." 

of  proceedings,  false  and  inaccurate  are  contempts S 

report  of  cases  admiaaible  to  prove  common  or  unwritten  law  of 
another  state  or  country   ...» M2 

Res  Adjndleatfi. 

final  judgment  of  court  of  clafms « 266 

judgment  of  dismissal  not  a  bar  tinleas  on  merits 1209 

collusive  judgment  not  a  bar  to  action  for  penalty^  or  forfeiture.  1896 
final  order  in  summary  proceedings  to  dispossess  not  a  bar  to 
ejectment ,.,, , 2261 

lietfcve. 

of  property  or  person  in  custody,  a  contempt ••.•••.•••.       14 

sheriff  liable  for,  after  arrest  ol  defen<hint. •..•...•••. ••     "^ 


lleststanoe. 

sheriff  may  command  power  of  county  to  overcome... 101 

names  of  registers  to  be  certified  to  court. • 106 

refusal  to  assist  sheriff  is  misdemeanor 106 

of  warrant  or  precept  in  habeas  corpus. 2080 

of  mandate  of  justice  of  peace •....  315^ 

HeMtlttitioA. 

when  defendant,  served  by  publication,  defends  after  final  judg^ 

ment ..••..•.••••..•,•.     441^ 

on  granting  new  trial lOOR 

when  judgment  vacated  or  set  aside , » 1988 

on  reversal  or  modification  on  appeal. * 1323 

on  certiorarL 2132 

upon  reversal   of.  final   order  in  summary  proceedings  to   dis- 

^  possess , .• 2263 

of    decree    or    order    of    surrogate's    court....*....,....  2763 
on  discovery  of  assets  after  sale  of  real  property  for  decedent's 
debts 2718 

ron  reversal  on  appeal  from  justioe'a  court....,,.. 3CV>S 
interest  on  judfnnent  of 1211 

undertaking  for.  on  judgment  by  default  when  tumnons  served 

by  publication ....'.•*« 1216 

Reversion. 

Joint  tenant!  may  maintain  action  In  partition ••«••••...«.  1533 

reversioners  to  be  made  parties  in  partition 1538 

divisitjn  in  partition  among  reversioners 1553 

action  against  reversioner  to  determine  claim  to  real  property.  1538 

proceedings , 1643 

grantor  of,  may  maintain  action  for  watte •• 1653 

reversioner  may  sue  for  damages  to  inheritance , .  1665 

may  maintain  ejectment  after  judgment  against  tenant  In 

pota««aion 1680 

vsating  of  contingent  interest  in  trustee  for  insolve&t  d^or.'. .  2177 

13.%» 


INDEX. 

Rerival. 

of  actions  and  Bpe:ial  proceedings,  see  "Abatement  and  Ri« 

VIVAL." 


RevocAtion. 

of  letters  of  administration,  «ee  "  Letteks  of  Adminxstbation." 

testamentary,  ae*  "  LnnM  TBCTAUBNTAKr." 
of  probate  of  will,  see  **  Wills." 

Rlobtnona  County. 

attendants  and  messengers,  how  appointed 95 

duties   and   salarv   oi 96 

county  court   stenograpnei,   how   appointed 359 

compensation  of  judges  for  services  in  selecting  jurors,  etc...  1044 

security  for  costs  in  couDty  court 3268 

RItrera. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 

Roolieiiter,  Manlclpal  Court  of  the  City  of. 

is  not  a  court  of  record « '      3 

appeals   from,   how   taken 3227 

of  summary  proceedings  to  dispossess 2234 

proviaiona   made    applicable    to 3226 

Rockland  County* 

allowance  to  grand  and  trial  jurors •••• • ••••  8814 

mileag*  of  jurora •••••••••••••••••••••  8814 


of  court  of  appeals ..•.•••••••••••••••• 193 

power  of  appellate  division  to  make ..ft ,...•  220 

calendar  rules  in  Erie  county ,.•• 235 

power  of  court  of  claims  to  make •••• 265 

of  city  court  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  coort 8177 

for  admission  of  attorneys • •  103 

'     for  examination  of  attorneys ..••• 66 

dmnginff  rules  for  examination  and  admission  of  attoroeyt. . . .  67 

exemption  of  graduates  from  clerkship  ••.•• •••••  68 

Gin  SEAL  EULX8  or  peactice. 

how   made   and    revised 17 

must  be  publiahed   • 18 

may  provide  for  preference  of  action* 791 

may  regulate   trial  of   issues    976 

for   calendars 977 

for  classification  of  issues 977 

to  regulate  discovery  and  inspection  of  books  and  papers....  W4 

•lettlement  of  interrogatories   891 

making  and  settling  case  on  aitpeaU  ctc...^ 997 

notice  of  motion   for  leave   to   issue   execution  against 

decedent's    proj)erty     1381 

to  provide  for  notice  ot  application  for  certiorari  to  review . .  2128 

8. 
Safe  Deposit  Com  panic*. 

agreement  with  sureties  for  deposit  with 818 

excepted  fro*  pi^wion  for  volunUry  diasolutioo MSIC 

earnings  wUhin  sixty  days  not  reached  by  judgment  creditor's  ^^^ 

not^^rcrchVd'bV 'supplementary  proceedings   ........    ....  2468 

judgment  for,  enforceable  against  earnings,  trust  income,  etc...  IJUl 


8nle  of  Personal  Property.  .^^ 

under  foreclosure  of  lien  on  chattel. ....  • ^^ 

of  perishable  goods  and  ammala  atuchcd ^ 

property  notwithstanding  stay  on  appeal igij] 


in  justice's  court V    ;    i  IVU 

rhen  and  how  sale  on  execution  conducud aop» 

1869 


INDEX. 

Sal«    of  Pervonjil   Property  —  Continued. 

inspection  of  property  taken  in  execution  1384 

penalty  for  defacing  or  removing  notice  of  sale 1385 

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion of  notice   1386 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution  1387 

restitution  after  sale    1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1323 

sheriff's    fees    on    32H)T 

9ale  of  Real  Propertr- 

I.  General  provisions. 

"  distinct  parcel  "  defined    3SM3 

how  sold  pursuant  to  direction  of  judgpnent 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  propertjy   1243 

conveyance    on    sale   under   judgment   or    execution   to   state 

name  of  person  whose  interest  is  sold   1244 

judgment  directing,  may  direct  delivery  of  possession 1675 

order  requiring  sheriff  to  deliver  possession 1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  l)e  entered  in  county  where  property  situated..  1677 

to  be  at  public  auction   1678 

notice    of    1678 

how   conducted 1678 

place,  when  realty  in  more  than  one  county 1342 

officer  making,  cannot  purchase    1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1679 

creditor's  action  for  sale  of  homestead  partly  exempt 1408 

security  to  stay  judgment  for  sale  of  realty  pending  appeal 

to  court  of  appeals 13S1 

suspension  of  safe  of  realty  pending  appeal  from  refusal  of 

specific  performance 1323 

restitution  after  sale   1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser.  ...••  •  1^^ 

fees  of  referee  on    ^ M97 

commissions  of  referee  on  distribution  of  proceeds. • 3207 

sherifTs  fees  on   3807 

on  foreclosure,  final  judgment  to  direct  sale 1626 

fees  of  referee  on S297 

See  *'  Foreclosure.*' 
of  lands  for  non-payment  of  dower  after  admeasurement....   1614 
for  pajrment  of  dower  on  plaintiff's  consent  to  recdiTe  gross 

sum 1619 

to  pay  dower  may 'be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 1623 

^,  II.  On  execution.     Sec  **  Execution." 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 138T 

title  of  purchaser  at  sale  on  execution  not  affected  by  sherifTs 

omission  of  notice 1386 

^'  when  and  how  sale  on  execution  conducted 1384 

r  penalty  for  removing  or  defacing  notice  of  sale  on  execution.   1385 

proof  of  lost  execution  or  writ  under  which  sherifTs  sale  of 

real   property    was   made 961e 

III.  Proceedings  for  sale  op  corporate  real  nropSBTT. 

to  be  pursuant  to  provisions  of  code • SS90 

contents  of  petition    • 3391 

verification  of  petition   , • 3391 

hearing  of  application   3392 

notice  of  application   3392 

reference  to  take  proofs 8392 

order 3398 

appearance  to  oppose  application 3383 

notice  to  creditors  ox  insolvent  corporation 3394 

flervice  of  notice • 

oower  of  court  to  make  necessary  orders •••• 

when  provisions  take  effect   ..•..•••••••••••••.. 
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INDEX. 
Sale  of  Real  Property  —  Continued. 

IV'.    PkUCEEDINGS    to    sell,    MOETCACE    or    LEASB    PtOPBlTT   OF   1W9MMT 
OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  dis- 
pose of   real  property 2338 

in   what  cases  application  may  be  made 2^M8 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application   to  be   by   petition 2;i49 

petition  to  be  by  guardian,   committee  or   relative 2349 

mfant  over  fourteen  to  join  in  petition .'.  2*'{49 

where  petition  to  be   presented :.....  2349 

notice   to   superintendent   of   state   institution 2349 

contents   and   verification    of    petition 2350 

when  application  made  to  avoid  action  of  partition....  2350 
application  to  sell  property  of  incompetent  to  be  made  only 

,  after  appointment  of  committee. 2351 

bond  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for   incompetent 2351 

application   to   release  dower   of   incompetent  to   be  made   by 

husband ; Ziol 

,                when    committee    may   apply 2.'i51 

'    husband*  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent 2351 

appointment  of  special  guardian  of  infant 2352 

bond  of  special  guardian   of  ^  infant 2:^52 

trust  company  may  be  appointed  special   guardian   of  infant 

without  security    2352 

prosecution  of  bond  of  committee  or  special  guardian 2353 

application  to  be  referred   2.'V>4 

final  order  directing  sale 2355 

hearing;    report    of    referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2356 

execution  of  conveyance  on  approval  of  sale 2*356 

effect   of   conveyance 2358 

proceeds   of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent    2359 

infant  deemed  a  ward  of  court 2300 

disposition  and  investment  of  proceeds  of  sale 2361 

periodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 

provision  for  infants  not  in  being 2361 

Krior  estates  or  rights  may  be  included  in  sale  by  consent  of 

older 2.'562 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe* 

tent  for  ^ross  sum 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.  Proceedings  to  sell,  mortgage  or  lease  property  or  dece- 
dent poR  payment  op  debts,  etc  See  **  Surrogate's 
Court." 

SaloonM. 

justice*s  court  not  to  be  held  in   room  where  traffic  In  liquor 

authorized 2868 

SaTlnara  Bankn. 

designation  of  depositories  of  court  funds 746 

accounts  of   depositories  of  court   funds... 752 

certificates  to  deposit  of  court  funds 7.'Ki 

excepted  from  provision  for  voluntary  dissolution 2420 
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INDEX. 

Scandalona  Matter.  , 

itrikmg  from  pleadings 2M5 

Selioois« 

teacher  may  be  excused  from  serving  as  juror 1063 

exempt    from   jury   service 1061,  1127 

proof    of   exemption    1082,  1128 

-not   subject   to   judicial    supervisi«a 18lH 

to   action   to   dissolve  corporation 1804 

to  action  by  people  to  annul  corporatlcai 1804 

petition  by  regents  of  university  for  dissolution 1804 

appointment  of  receiver 1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their   term 1926,  lfK28 

action  against  trustees  on  cause  arising  before  their  term.  1027,  1928 
excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   .    .     2431 

costs  against  school  officers 3244 

Solre  FaclaM. 

writ  abolished * 1983 

relief  to  be  obtained  by  action 1983 

Seal. 

omission  of,  or  wrong  seal  not  to   invalidate  process 24 

description   of,   to   be   recorded 27,  267 

provisions  respecting  seals  of   courts 27 

description  to  be  deposited  with   secretary  of  state 27 

of  county   clerk  is   seal   of   county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for   new   seals ^ 30 

of  appellate   division 232 

of   court    of   claims    287 

presumptive   evidence    of   consideration    840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 9r»8 

certified  copy    of   record  for    use   in   same   court   need   not   be 

sealed 969 

of  surrogate's  court   27,  2473 

SearcUeift, 

^,  in  partition  for  liens  on  undivided  interests. 1561 

certificate  by  legal  custodian  of  document   is  presumptive  evi- 
dence  .    .   . 921 

surrogate's  registers^  clerks,  etc.,  to  make  and  certify 9(»1 

misdemeanor   to  refuse,   neglect  or  delay   to  make 961 

to  be  made  without  charge  Tor  certain  state  officers %290 

county  clerk's   fees   for   making SSikH 

of  title   insurance  and  abstract  companies  4nay  be  used  in  lieu 

of  official  searches    ,.  ^^6 

expense  may  be  taxed  as  disbursement 3^6 

Secretary   of   State. 

to  keep  record   of  seals. 27 

of  age  and  term  of  judges   54 

to   distribute    reports   of   court    of   appeals 213 

judgment-roll   annulling  corporation  to  be  filed   with. ...  ......  1803 
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Secretary   of   State  —  Comtlnaed. 

to    publish    judgment    annulling    corporation 1808 

copy  judgment-roll  vacating  letters  patent,  etc.,  to  be  filed  with.  1\XM 

transcript  to  be  transmitted  to  comity  clerk 19U0 

order  changing  name  of  corporation  to  be  filed   with 2414 

•to  publish  changes  of  names  annually  in  session   laws 2417 

•  surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  to..  2489 

searches  to  be  made  witnout  charge  for 3290 

S«4aetlon. 

included  in  term  "  personal  injury  '* , 3843 

on  father's  death,  action  survives  to  mother 764 

liniiution    of    actions    384 

sittings  of  court  may  be  private 6 

costs  when  recovery  is  less  than  $54). 3228 

excepted    from    jurisdiction    of    justice's    court 2863 

of  Albany  city  court 3223 

of  Troy  justice's  court 3223 

when  cause  of  action  accraes  for  breach  of  covenant  of 381 

Separation. 

causes  of 1762 

residence  reciuired  to  give  jurisdiction 1763 

when  married  woman  deemed  a  resident.  .  .^ 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service   of  summons  by.  publication. .  * .4.'i8.  4.'{9 

proof    of   service    of    summons 1774 

requisites  of  cotnulaint   1764 

plaintifFs  misconduct  a  defense 1760 

counterclaim ', 1770 

allowance  of   temporary   alimony    1769 

temporary  allowance  for  support  of  children 1769 

allowance  for  costs  and  expenses 1769 

when  reference  may  be  ordered 1012 

referee  to  be   appointed  by  court 1012 

on   reference  of  issues,   testimony  and   proceedings  to  be  certi- 
fied to  court  with   report 1229 

judgment    to   be   rendered   by   court 1229 

entry   of   judgment   by   default 1 774 

award  of  costs   176!) 

support  of  wife  when  she  is  plaintiff 1771 

alimony  to  plaintiff 1766 

court  to  regulate  custody  and  maintenance  of  children 1771 

support  and  education  of  children 1766 

.  revocation    of    judgment 1767 

.  court  may   annul   or   modify    directions   of  judgment   as  to   ali- 
mony, etc 1771 

security  for  support  of  wife   and  children 1772 

seouestration   ox   husband's   property *. 1772 

enforcing   alimony    awarded    by    foreign    decree 1772 

enforcing  support  by  proceedings  for  contempt 1773 

Be^LQ^iitratloa. 

of   husbrnd's   nropcrty   in   action   for   divorce   or   separation....   1772 
action     by    judgment    crcdunr    for    se<|uestration     of    corjiorate 

property It84 

exemption    of    exhibits    at    exhibitions 1404a 
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INDEX. 

Service  of  Proceaa  and  Papers. 

I.  Of  summons.     See   *'  Summons." 

II.  Of  fleadings  and  papers. 

provisions  for,   do  not  apply  to  summons.... 802 

of   papers  on  attorneys  resident  in  an   adjoining  state GO 

notices  and  papers  may  be  served  on  party  or   attorney...  796 

by   mail   797 

added  time  when  served  through  post-ofiice 796 

time  for  service  of  notices  in  N.   Y.  city  court 3161 

on    attorney    by    leaving    with    partner,    clerk    or    person    in 

charge    of    office  .> 797 

by    leaving   in   office 797 

by   leaving  at  residence 797 

by  leaving  at  residence  of  party 797 

time  for  service  of  notice  of  trial 977 

by-    mail 798 

after  appearance,  papers  must  be  served  on  attorney 790 

in   default  of  api)earance,   papers  need   not  be  served  on   de- 
fendant, unless  confined  for  want  of  bail 799 

on   clerk   for   non-resident 900 

deposit  in  branch  post-office  in  New  York  city 801 

on    prisoner 131 

sheriff  must  permit  access  to  prisoner  for  personal  service..  132 

time  of,  of  answer  of  defendant  arrested 506 

of    amended    pleadings 543 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 927 

time  for,  of  pleadings  in  N.  Y.  city  court 3168 

service   in  certain  actions  when  name  of  deceased  person  is 

stated    as    defendant 801a 

■ 

III.  Of  orders  and  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday....  6 

of  application  to  remove  or  suspend  attorney 6B 

of  mandates  by  sheriff,  etc 106J-10T 

of   order    of   injunction '. 610 

of   notice  of   motion   for  leave   to   issue  execution  after   five 

years 1378 

of   order   for  survey  of  property   in  dispute 1683 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in    replevin ,^  . . .  1700 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction     of    court 18S7 

of  petition   for  discharge  of  person  imprisoned  under  execu- 
tion   2206 

of  petition   for  production  of  tenant  for  life 2304 

of  order  to  procluce  tenant  for  life ^M 

of   notice   of   sale   under   foreclosure   by   advertisement. 2389 

of  or^er  to  show  cause  in  proceeding  for  voluntary  dissolu- 
tion  of   corporation 2i25 

of  orders   and   warrants   in   supplementary   proceedings 24fl2 

of  petition  and  notice  in  condemnation  proceedings. . . .  3361.  3363 
of    notices    and    papers    in    condemnation    proceedings    after 

appearance 3364 

of  notices  in  proceedings  to  sell  corporate  real  property. ...  • 

TV.  Of   subpoena.      .See   **  Subpoena;  "    "  Witnesses.** 
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Service  of  Process  and  Papers  —  Continued. 

V.  Op  state  WWTS. 

state  writs  to  be  served  in  same  manner  as  summons •  1099 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 

of  habeas  corpus  or  certiorari  to  inquire  into  detention ii003 

when    defendant    conceals    himself 2003 

of    order    to    discharge 2048 

mandamus;    notice    of    application    for    peremptory    writ    on 

boards   of   three   or   more 2070 

alternative   writ   on   court   or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 
tion  2071 

alternative    writ   on    corporation 2071 

prohibition;    method   of  serving  alternative   writ 2095 

certiorari  to  review;  notice  of  application  for. 2128 

mode  of  service  of  writ 2130 

VI.  Ik  sumogate's  coukt. 

Sec  "  Sureocate's  Court." 

VII.  lie  justices'  coukts. 

of  summons,   sec  "  Sun  moms."  • 

of  summons   with   warrant   of  attachment 2910 

affidavit  and  requisition  in   replevin 2922 

of  notice  of  appeal  from S048 

of  precept  on  petition  for  sale  of  animals  found  straying.. -3088 


Service. 

jurisdiction  of  N.  Y.   city  court  over  actions  for  services  on 
vessels  •   .    ...' .•••••••••      31 


Several  I^iability. 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to  relief 455 

severance   of   action   on    death    of   party   jointly    and    severally 

liable  758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants..  1206 


Severanee  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one   or  more 456 

of  causes  improperly  united  in  complaint 497 

on   judgment   for   part   admitted 511 

against  one  or  more  of  defendants  severally  liable 1205 

after  judgment  against  some  of   defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  ejectment  when  separate  occupants  are  joined 1.j10 

when   different  parties  succeed  to  different  parcels 1522 

when  different  parties  succeed  to  realty  and  to  rents....  152.^ 

of  partition,   when   partial   partitieft   directed 1547 

power  of  referee  to  direct  action   to  be  severed.........*....  1018 
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Sham  Pleadlnir**  "* 

* 

answer  or  defence  may  he  stricken  out •••••••••••••••••• 

notice  of  motion  in  N.  Y.  city  court • 81€i 

writ  of  mandamus  or  return  caaaot  be  ■triekcn  out  m  ihun.  •  •  2060 

8kevl«. 

I.  Attendancs  on  COVKTS,  btc. 

power  to  adjourn  term  of  court • 86»  96 

to  attend  sessions  of  court  of  claims  if  required 268 

to  furnish  rooms  for  court  of  claims 268 

^                         fees  for  attending  sessions  of  court  of  bairns. 268 

may  be  ordered  to  furnish  court  rooms 81 

may  be  required  to  act  aa  crier ..«• 92 

to  notify  eonstables,  etc.,  to  attend  term  of  court Vt,  98 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division 212 

heating,  etc.,  of  court-room  of  appellate  dirision 242 

stationer^r  and  minute  books  for  appellate  division 242 

telegraphing   day    calendar    of    appellate    division    to    county 

clerks 942 

payment    of    fees    and   expeuses   for  attending  term   of   ap- 
pellate division •* ••.••••••.  243 

II.  Custody  of  jails  and  prisokkss. 

not  to  charge  #rrested  person  for  food,  etc ,* 113 

not  to  take  reward  for  waiting  for  prisoner 114 

dhaErges  foY  lodging,  etc..  of  prisoners 115 

prisoner  may  send  for  necessaries 116 

charges  for  •  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  jails  and   prisoners 120,  121 

of  prisoners  in   New  York 120 

.  of  prisoners  under   federal  process.., 18S,  134 

fafts,^  process,  etc..  mu.st  be  delivered  to  new  sheriff 184 

'  -retiring  •  sheriff  to  deliver  list  of  property,  prisonen,  etc.,  to 

successor 18S 

enforcing  delivery  of  prisoners,  process,  etc 18S 

new  sheriiT  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 188 

ni.   POWEHS   AKb   toVTIES. 

certificate  of  election   *•*•••• 182 

when  powers  cease ISS 

■                                        retiring  sheriff  to  execute  certain  process 186 

^                                      not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on   request 101 

.,                                       must  execute  mandate  and  make  return..  •,•.•....••..•••• .  lOS 

r                                        nay  ^ike  return  by  mail... ••..• lOS 

amendment  of  returns  by    725 

defective  return  cured  by  Judgment  On  verdict,  etc 721 

may  command  power  of  county  to  overcome  resistance.  104.  2nCW 

3158 

to  certify  to  court  nam«-^  of  persons  resisting  proceea lOF 

refusal  to  assist .  is  misdeireanor , 106 

governor  to  ord^-r  out  military  to  assist ,. 107 

■   trial  of  claim  of  tlitrd  party  to  prooerty  seised. ..« ....   lOiB^  100 

to  produce  indicted  nrisoner,  when  ordered. 156 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 339 

to  .serve  summons 425 

how  order  of  arrest  executed .,» 563 

has  rights  and  privileges  of  bail 

duty  of,  on  execution  to  charcc  bail   ••.••••..«• 
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SkerSIf  —  Contlnned. 

IIL  Bowers  and  dutixs  —  Continued. 

levy  of  attachment  after  term  of  oSlee ••••••• •••    6#4 

to  collect  debts,  etc..  attached 655 

actions  by,  in  aid  ox  attachment ••••••••...     655 

may  sue  on  debts  attached  b^  htm • 655 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  property  by  order  of  court 718 

disqualified  as  trial  juror 1029 

duties  as  to  jurors,  see  **  Jury  and  Jubors/* 

to   sell   and   convey  real   property  pursuant  to   direction   of 

jud«:ment.   .^ 1242 

execution  to  issue  to •..•••......  1362 

to  whom  issued  when  against  sheriff • 1862 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1206 

not  to  purchase  at  sale  on  execution ',. .  1387 

mtder-sheriff  to  proceed  unon  execution  on  death,  etc • .  1388 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 
itors   1427 

on   death,   etc.,   under-sheriff  or  successor   to   complete   sale, 

etc.,  of  real  property  on  execution 1475 

undertaking  on  habeas  corpus 2000,  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo^   contempt 2276-2283 

to  collect  fine   2296-2298 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings. .  .  .   243T-2489,  2458 

to  execute  mandate  of  justice  in  case  of  resistance 3158 

IV.  Penaltibs  and  liability  for  misconduct,  neolrct,  stc. 

misbehavior,    neglect    or    disobedience    punishable    as    a    civil 

contempt   14 

for  neglect  of  deputy  to  attend  court 99 

damages  against,  for  failure  to  execute  mandate 102 

p«ma1ty  for  neglect  to  execute  mandate  in  special  proceeding.  lOR 
misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners 125 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male    and    female    prisoners 120 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail.,     130 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess      134 

damages  for  neglect  to  confine  prisoner  committed   for  con« 

tempt ^fi^ 

connivance  at  escape  is  misdemeanor. 1,^)9 

forfeiture  of  office  for  conniving  at  escape 150 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 
exonerated  from  liability  for  arrest  on  justification  of  bail...     581 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for  arrest  in  violation  of  privilege  of  witness...   SiOS,     864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution  1436 

penalty  for  wrtmg  delivery  of  chattel  taken  in  replevin 1707 

order   to  show  canse   against   attachment  for   not  returning 

^  mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear and   answer  for  contempt 2291 

penalty    for  wrongful   refusal   to   discharge   debtor   taken   in 

execution  on  justice's  judgment 8085 

responsibility  for  sufficiency  of   sureties  on  undertakings  in 
tq)lcyln ITOi 

i:tc", 


Sheriff  —  Coiitlii««d« 

V.  Actions  and  prockss  against. 

limitation  of  action  for  non-payment  of  money  collected  on 

execution   883 

against,  for  official  act  or  omission 885 

aervice  of  summons  on  426 

preference  of  actions  against 791 

proceedings  on  judement  against,  on  liability  as  bail 588 

exonerated  from  liability  by  bond  for  jail  liberties.  .150.  158,     171 

arrest  of,  by  coroner 174 

how  confined  when  arrested 175 

place  of  confinement  of,  deemed  a  jail 176 

entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution  1421-1427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to  

collect  fine 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war* 

rant : 2298 

action  bv  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 2300 

VI.  Action  by  individual  on  official  aoNi>. 

application  for  leave  to  sue 1880 

may  be  made  ex  parte 18S2 

when  demand  necessary  before  application  for  leave  to  sue. .  1891 

order  granting  leave  1881 

order  vacating  leave  to  be  made  on  notice 1898 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected .'.... 1882 

indorsement  on  execution  directing  manner  of  collection 188S 

sureties  may  plead  previous  payments,  etc,  as  defence 1884 

ratable  distribution  among  claimants • ....«....• 


vn.  Ftts. 

generally • 390T 

in  New  York  and  Kings  county • 8808 

to  be  collected  bv  virtue  of  execution 3809 

of  deputy  sheriffs  for  attending  courts 3S12 

in  proceedings  to  enforce  liens  on  vessels 8489 

on  nabeas  corpus 2000,  2008 

trial  of  claim  of  third  party  to  property  seised 106.  109 

to  property  attached 667-669 

to  property  levied  on,  in  execution 1418-1420 

on  inquisition   before  commissioners   for  appointment  of  com- 
mittee for  incompetent.  . 2S28,  2330.  2331 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption • 1062 

selection,  etc.,  tn  New  York ^ 1112 

Sklpplnv. 

See  "  VMStta* 

81ander. 

included  In  term  "personal  Injury "••••• ••.•• 

limitation  of  action 

joinder   of  causes   of  action <. 4R4 

pleading  application  of  deCamatory  words 635 

plea  of  justification  no  bar  to  evidence  in  mitigation f^Ki 

preference  of  actions  for 791 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed  to  woman , 1906 

damages  recovered  are  separate  property  of  married  wcnnan ....  1906 
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Slander  —  Continued. 

costs   when   recovery   is   less   than  $r>0 322S 

excepted   from   jurisdiction  of  justice's  court 28til{ 

of   Albany    city    court HXiS 

of  Troy  justice's  court 3223 

Socave. 

accounting  by  relatives  acting  as  guardians  in  socage 2510 

Special  Prooeedlnss. 

I.    GXNESAL  PBOVISIONS.  ^    , 

defined 3334 

**  special  proceeding  "  refers  to  civil  proceeding 3343 

term  "  affidavit  "  includes  verified  petition  and  answer 3843 

proceedings  supplementary  to   execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al* 

lowed 1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships....  25 
begun  before  one  judge  may  be  continued  before  another  in 

New  York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house...  37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge 62 

power  of  substituted  oflficer   to  continue 53 

power  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court..  354 

included  within  statute  of  limitations 414 

commenced  by  service  in  same  ma..ner  as  summons 433 

no  abatement  if  right  to  relief  survives 755 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed 82n 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 342 

security  for  costs  may  be  required  in 3270 

to  whom  costs  awarded   3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

n.  Tkial  jurors  i». 

fine   for   non-attendance    1195 

officer  summoning  to  keep  Jury 111)6 

fine   for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 11J>7 

remission  of  fine   1197 

special  return  of  delinquency  and  fine  to  count v  court 1198 

collection  and  remission  of  fine  by  county     mtrt ll'.K) 

Jurors*  fees 3316 

III.  Appeals. 

orders  afTecting  substantial  rights  appealable 1356,  1357 

from  final  order  brings  up  preceding  orders l.'?5S 

limitation  of  time  to  appeal l.'?r>9 

method  of  perfecting VMM) 

stay   of   execution   pending 1.160 

hearing l.'UM) 

entry  and  enforcement  of  order  dctrrmining 1.100 

governed  by  provisions  relating  to  ajipeals  in  actions 1361 

Special   Semiiona*  Conrt*  of. 

not  courts  of  record 3 

county  court  may  remit  fine  imp<isod  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

Special  Term. 

to  be  held  by  one  judge ...,  229 

appointment  of  time  and  place  for 232 

of  extr.iordinary  terms    2.'U 

place  of  holding 2.18 

may  be  adjourned  to  chambers »  230 

trials  may  be  had  at  chambers  bv  consent »....•.,.•  238 

44  j:i<;o 


Special  Tersu  ««•  CoDtlnnea. 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chamb«rt...  239 

contempt  at  trial  term  tnay  be  punished  at  apecial  term 229si 

Speolltc    Performance. 

jurisdiction   of   county    court 340 

action  for,  triable  in  county  where  property  situated 962 

suspension  of  sale  of  realty  pending  appeal  from  refcisal  of . . . .  1323 

undertaking  on  suspension  of  sale  of  realty  pending  appeal 1323 

cancellation  of  notice  of  lis  pendens  for  laek  of  undertaking  to 

suspend  sale 1223 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted   to  be  sold 2S45 

judgment   in   action    against   infant   or   incompetent   to   compel 

conveyance 2347 

court   may   compel    specific   performance   of   contract   made    by 

incompetent    person    • i2344a 

State. 

included^  in  term  "  person  '*  in  condemnation  law 3358 

jurisdiction  of  court  of  claims •  •  2t>4 

notice  of  clarm  to  be  filed 2<V4,  27«» 

compromise  of  canal  claims 27i) 

claims  against,  see  "  Court  of  Claims." 

limitation  of  action  for  real  proi)erty 362 

by  grantee  of,  for  real  property 363 

for  real  property  on  annulled  letters  patent  or  grant 361 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification   of  pleadings  by    A2r» 

order  of  arrest  in  actions  for  funds,  etc.,  of 54© 

attachment  in  actions  for  ftmds  of 637 

injunctions  against  acts  of  state  officers i^Xi 

not  required  to  give  security  for  provisional  remedies,  etc.....  1990 
liability   in    damages   for   arrest,   attachment   or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition ^ 1594 

in  action  affecting  realty  subject  to  transfer  tax  lien....  447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant   in  foreclosure  of  realty 1G27 

may  recover  on  lost  bill  or  note  without  givins  indemnity 191*< 

actions  by  people  against  usurpers  of  office  or  franchises..   194R-19.'iii 

to  vacate  letters  patent  granted  by 1957— 19t30 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see  '*  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people 19M 

relator  to  give  security  for  costs,  etc •  - .  19?^ 

compensation    of    attorney-general    when    relator    joined    lAith 

people lltJ^I 

Joinder  of  causes  of  action  against  same  defendant lOsS 

consolidation  of  actions  by,  against  different  defendants 19«SJ 

preference  of  actions  by  or  against  state  or  its  officers 7!^t 

need  not  give  security  on  apiieal ^ 1313 

certain  officers  of,  disqualified   as  trial  jurors 1<>29 

officers  exempt  from  jury  service 10.sl.  1 127 

proof  of  exemption lfW2.  1 12S 

liability    to.    for    taxes    not    affected    by    insolvent    debtor    df<- 

charged 21W 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment   on   execution 221^ 

aale    of    real    property   under    foreclosure   by    advertisement    of 

mortgage  to  people  .  .  .  .   239f*» 

justice's  court  has  no  jurisdiction  by  or  against  people 2SK» 

searches  to  be  made  Avithout  cliarpe  for  certain  officers 3290 

comptroller  to  audit  foes  and  charges  against.  • ; •  • ; 32SC» 

enforcement    of    lien    tmdcr    contract    for    public    improvement, 

against  funds  of    3400 

party  to  action  to  enforce  moclianics*  liens ^ 3-»rt2 

judgment  against,  in  action  to  cnfo'-ce  mechanics*  liens 3418 

I,  Action  by,  to  recover  prBLir  ri'Nos. 

to  be  brought  in  name  of  people 1984 

when  maintainable 1909 
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INDSX. 

•tai*  —  Continued. 

I.  Aenom  by,  to  kscovek  public  punos  —  Continued. 

other  actions  may  be  stayed 1VT9 

orders  or  interlocutory  judgments   in   other   actions   may  be 

vacated 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  f oreigii  courts 1971 

cause  of  action  vested  in  state <  1972 

limited   to  ten  years 197B 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  etc.,  claiming  proceeds 1**7.% 

attorney-general  to   bring  action 197B 

preference  of  action  on  calendar 789 

CI.  Costs. 

judgment  for,  may  be  taken  against 198R 

execution  for,  not  to  issue  against V^^ 

payment  of  costs  against  state  or  public  officer. 3241 

against,  when  action  brought  on  relation  of  private  person . . .  S242 
when  action  for  benefit  of  municipality 324.S 

Stiikte  Asylnni. 

officers,  etc.,  exempt  from  jury  service 1030 

Stnte  Comptroller. 

searches   to   be   made   without   charge   for 3290 

TO   audit    fees    and   charges   against   state 3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence 931g 

State  Eitirineer. 

searches  to  be  made  without  charge  for • 3290 

State  Hospitals  for  Insane. 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate 2323a 

contents  and  verification  of  petition 232.^a 

to  what  court  petition  presented 2323a 

notice  of  application 2323a 

appointment  of  committee 2323a 

.  costs  of  proceeding 2323b 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable 2336a 

Slate  Prison. 

agent  or  warden,  etc.,  exempt  from  jury  service 1030 

State  Reporter. 

is  reporter  of  court  of  appeals ',, ^ .  209 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports 211 

contract  for  publication  of  reports 21 1 

copyright  of  reports 212 

distribution  of  reports 213 

must  deliver  papers  to  successor 214 

papers  not  to  be  delivered,  except,  etc 2ir» 

unreported  opinions  to  be  filed  with  clerk 216 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment....  2115 

legacv,  etc.,  of  unknown  person  to  be  paid  to 2740 

rcbes  to  be  made  without  charge  for... 3290 
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tmacx. 

state  AVrltM. 

Sec    "Assessment   or    Damages;"    "  Cerhqsau: '*    "HavmS 
Corpus;  "  **  Mandamus;  "  "  Peohibition;  *'*'  weits." 

Stfitvte. 

pleading  private  statute , 630 

preference  of  appeal  from  Judgment  declaring  statute  unconsti- 
tutional   791 

proof  of 982 

statutes  of  another  state  or  country 942 

Statnte  of  Frauds. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation 376 

of  barred  debt  or  new  promise  to  be  in  writing.  • 496 

Statute  of  liimltatlons. 

See  **  Limitation  of  Actiomi." 

qtar  of  prooeedliivv*  .^ 

period  of,  excepted  from  limitation  of  actions. ..•...•.....•..  406 

of  arbitntion,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction 611-€*ir> 

not  to  exceed  thirty  days  without  security   ^S!^ 

orders  for  stay  longer  than  twenty  days i  i5 

for  non-payment  of  motion  costs 779 

pending  discovery  and  inspection  of  books  and  ptpcara. . « ^^ 

final  judgment  not  stayed  by  motion  for  new  trial,  etc 1005 

period  of  stay  not  included  in  life  of  lien  of  judgment 12?.o 

on  appeal)  see  "Appeal.** 

appellate  division  may  grant,  pending  appeal .^ 134S 

of  execution  of  order,  in  special  proceedings  ncnding  appeal . .  136U 

Steam  Engriaeers. 

exempt  from  jury  service 1030»  1081,  1127 

proof  of  exemption   • • • 1092 

Stenoffraplierii. 

is  officer  of  court • ^ 

oath  of  office 82 

qualifications    S2 

not  to  be  interested  in  preparing  or  printing  caae»  etc. 82 

duties  of. «. .••..•••••••..  S& 

when  notes  to  be  &led 63 

to  furnish  transcript  of  minutes • ...••.••  83 

preservation  of  notes , 84 

when  notes  may  be  destroyed 84 

^                                  delivery  of  nutes  to  successor  in  office. 84 

when   notes  to   be   written   out • ,.  84 

'                              how  transcribed  minutes  to  be  written 798 

judge  may  require  written  minutes  withdut  cost 85 

W                               must  furnish  written  minutes  to  party  paying  for  same 86 

f^                                transcript  of  notes  of  trial  may  be  treated  as  judge^'t  minutes...  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 86 

assistant  stenographers  included  within  provisions  of  law 87 

salaries,   etc.,    provided   for..... 88 

must  write  out  minutes  when  directed 251 

mppointment  of,   for  appellate  division • 221 

in  Kin^rs  county ••.••.« 

as.^istant   in  Kings  county    • 

in  counties  of  second  judicial  district  other  than  Kings.. 

in  counties  of  ninth  judicial  district •  256 

in  judicial   districts  other  than   first,  second  and  ninth..  258 

salaries  in  euunlics  oi  second  judicial  district  other  tUan  Kii^^s.  —37 

in   judicial    <listricts  other   tlian    first   and   second 29$* 

consultation  clerk   for   qiipcllatc   division,   fourth   department. . .  :2:!1 

payment   of    expenses   ut l£0*t 

employment  of   temporary  stenof^rapher . ...,, •...«•«.••  l£ii:i 
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Stenoarraphera  — CJontlnned. 

appointment  of,   bv  court  of  claims ..., 

of  city  court  of  ritw  York , 

appointment  and.cotnpcnsation  in  county  court ..^. 

appoltltment   dtid   removal    in   surrogates  court   in    New    Yorii 

Kings,   Eric,   Albany,   Wcslchesicr  and  Queens , 

in    surrogates'   court    in    oilier    counties 

in  surrogate's  court  to  take  and  transcribe  notes 

authentication  of  minutes  in  surrogate's  court \  . . .  „ 

fees ,, 

disciualified  to  act  as  referee,  etc 

Stewben  County, 

jail  liberties  for «••..•« • «...*•••. 

Siookliolders. 

^  Sec,  also,  "  Cohporatioms.*' 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 

service  of  summons  on,  by  publication 438, 

not  to  act  as  juror  when  corporation  a  party 

when  to  be  joined  as  defendants  in  action  against  corporation. . 

separate  action  against,  to  enforce  liability 

proceedings 1792 

of  bank  may  testify  to  personal  transaction  with  deceased  person. 

Strays. 

I.    ACTIOir   FOR  SUFPeitlRG   AKTMALS  TO  STlCAY. 

to  be  brought  in  justice's  court 

who^  may  maintain 

application  of  recoveries 

penalties  recoverable • 

II.  Seizure  and  sale  of  strays.' 

seizure  by  officers 

when  private  person  may  seize 

petition  for  sale  of  animal  seized • .  • 

precept  upon  petition   for  sale 

service  ot  precept » 

on  unknown  owners.  •   • .•*..« 

proof  of  service  of  precept.  • 

answer. « 

trial 

order  for  sale • 

warrant  to  sell 

conduct  of  sale 

application  of  proceeds  of  sale 

Sayment  of  damages  for  trespasses 
etermination  of  claims  to  surplus 

application  of  surplus  when  no  claim  made  within  a  year.... 

order  upon  claim  for  surplus 

appeal  to  county  court  from  order  on  claim  to  surplus 

appeal  to^  supreme  court  from  order  on  claim  to  surplus 

decision  in  favor ^  of  person  answering 

damages  for  malicious  seizure 

costs  on  decision   for  person  answering 

execution  on  order  in   favor  of  person  answering , 

demand  by  owner  for  possession  before  trial , 

when  animal  wilfully  set  at  large  by  third  person...... 

damages  and  penalty  to  owner  for  wilfully  setting  animal  af 

large 

action  by  person  seizing  against  person   wilfully  setting  ani 

mal  at  large 

demand  of  possession  after  final  order  before  sale 

order  upon  demand   for  possession , 

app<^at  from  order  on  demand  for  possession 

•tay  pending  appeal  from  order  on  demand  of  possession. . . . 
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INDEX. 

Strays  —  Contlniied. 

II.    SeZZUEE   AND    SALE   07   STBAYS ContinUCd. 

appeal   from  final  order ....••.  8104 

stay  pending  appeal  from  final  order SIOQ 

undertaking  on  stav  pendinp^  appeal  from  final  order 3105 

delivery  of  possession  pending  appeal  from  final  order 3105 

f>roceedtngs  on  affirmance  of  final   order 3106 

imitation  of  action  for  seizing  animals 3107 

party  to  proceeding  cannot  sue  for  seizure 3108 

action  by  owner  to  recover  animal 3108 

damages  entire  when  several  animals  trespass 3100 

proceedings   against   different   owners   of   animals   trespassing 

on  petitioner's  land   SlOP 

proceedings    against    different    owners    of    animals    not    tres- 
passing on   petitioner's  land 3110 

surplus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  hy  others 3112 

officer  may  prosecute  when  private  person  abandons  seizure..  3113 

person  having  special  property   deemed   owner 3114 

agent  may  act  for  owner 31 15 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  large,  mc 

qualifications  of  commissioners  in  opening  proceedings lOM 

S«1i-Contra  ctCM** 

defined.  .  •  •  •••••• •••••••••••••••••••••••••••••••••«•  SSW 

Struck  Jwry. 

See  "  Jury  and  Jueoes.'* 

Submission  of  Controversy* 

how   submitted   without  process •,,,•,    • • 12TS 

agreed  statement   of  facts ,...  .••.••..... .  1279 

amdavit   of  good   faith 1270 

papers   to  be   filed 1280 

on   filinp:,  controversy  becomes  an  action 1280 

arrest,  injunction   or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll '. 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement. 1281 

Snbpoena. 

I.  General  provisions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  338 

method   of  service 8RS 

service   on   hospital  physician .^ 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobedience 853 

striking  out  pleading  for  disobedience  to 853 

to  persons  required  to  attend  by  terms  of  judgment 8K» 

on  order  for  deposition  to  be  used  on  motion 885 

to  witness  on  deposition  for  use  without  the  state 915 

to   attend  before    referee 1017 

before  arbitrators 2370 

power  of  Mjrrogate  to  issue 2i90 

proof   of   sfivicc   of   sub|HJL-na   from   surrogate's  court 2531 

cominissioiKrs   in   eoiiilrninalion   may    issue 3370 

service   of   suhiKirna   from    local    courts   of    Hudson.    Utica   and 

( )swcKo     3201 
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INDEX. 
Snbpoeaa  «•  Continued* 

II.    DUCU    TECUM. 

power  of  surrojgate  to  issue 2490 

to  officers  having   custody  of  records 866 

records  in  register's  office  in  New  York  and  Kings  counties 

not  to  be  removed  on 866 

to  prodftce  books  of  account 8H7 

time  of  service    867 

application  by  witness  for  relief  from 8(57 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  piay  produce  book  or  paper. . . .  8<M> 
subordinate  officer   or  employee  or   corporation   may  produce 

book  or  paper   8<M> 

procuring  perstonal  attendance  of  public  officer  on 8H0 

of   ofllcer  of   corporation 869 

III.  In  phoceedings  other  than  actions. 

who  may  issue 8S4 

penalty  for  disobeying  subpoena • 855 

warrant  for  witness  failing  to  attend 855 

commitment  for  refusal  to  be  examined  or  to  answer 856 

-  damages  and  penalty  for  disobedience  to 855 

warrant  of  commitment 867 

execution   of  warrant    of    commitment 858 

provisions  not   applicable  to  subpoenas   issued   by  justice  of 

peace SI&9 

TV.  In  justices'  courts. 

when  justice  may  issue 2960 

service 2970 

service  of,  from  local  courts  of  Hudson,  Utlca  and  Oswego.  8201 

Substitution. 

of  parties,    see    "  Aiatembnt    and    Revival;  *•    ••  Afpial;  *• 
"Parties." 

Snllivsin  Cpunty. 

appointment  of  stenographer  for  surrogate • 2496 

Snmmary   ProceedlnK*  to  Dispossess. 

special  statutory  provisions  not  affected 2264 

rights  in  cases  not  provided  for,  saved 2204 

I.  Who  may  be  eskovbo. 

when  employee  may  be  removed  from  master's  premises 2231 

when   tenant  may  be   removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution   2232 

recovery  of  possession  of  property  sold  under  foreclosure . . .   2232 

farmed  on  shares 2232 

removal  of  squatters 2232 

of  persons  forcibly  entering  or  detaining 2233 

II.  Petition;  PRECErr;  service. 

to  what  courts  application  maue 2234 

who  may  make  application 2235 

Terification  of  petition 2235 

contents  of  petition    223o 

when  notice  to  quit  required 2236 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by   neighbor    to   owner   of  bawdy-house   to   begin    pro- 
ceedings against  tenant 2237 

precept 22;w 

when  precept  returnable    223^ 

issuance  of  precept  from   New  ^'ork  municipal  court 22.S9 

mode  of  service  of  precept 224<l 
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Summary  Procccdlnflr  to  DlsposseM  —  09mtlm««#» 

II.  Petition;  precept;  service — Continued. 

person  receiving  copy  of  precept  must  deliv^  same  to  pftrton 
to  whom  directed 2241 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 
whom  directed • 2241 

service  of  precept  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2243 

III.  Answer;  trial;  final  order. 

verified  answer  may  be  filed 2244 

defences  to  proceedings 2244 

issues  upon   forcible  entry   or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand    for  jury  trial 2247 

summoning  and  impaneling   jury    2347 

proceedings  on  disagreement  of  jury 2247 

adjournment  of   trial 224S 

final  order  upon   trial 2249 

not  a  bar  to  ejectment  to  recover  property —  .  2264 

against   occupant   of   bawdy-house 2249 

costs  and   fees 2250 

costs  not  exceeding  $50  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs 2250 

IV.  Warrant  to  RENfovE;  redemption. 

warrant  to   dispossess  defendant 2250 

occupant   of   bawdy-house 2250 

execution  of   warrant 2250 

cancels  term   of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant 2253 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs.. 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent .^ 2254 

against  person   continuing  in  possession   aftef  sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs. . . .  2255 

redemption  by  lcs«ice  when  unexpired  term  exceeds  five  years.  2256 

by  crcflitor  of  lessee  when  unexpired  term  exceeds  five 

years 225T 

is   subject   to  lease  by  petitioner 22W 

Eetltion  and  order  to  show  cause  on  redemption 2259 
earing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

^  from  final  order 2260 

1^  undertaking  to  stay  warrant  pending  appeal 2261.  2262 

appeal  to  court  of  appeals  only  perntitted  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 2263 

action  for  damages  on  reversal  of  final  order 2263 

proceedings  to  be  stayed  only  as  expreasly  allowed  or  by  in- 
junction in  action  against  petitioner • 

Sommoiiii. 

T.  Issuance;  porm;  requisites. 

is   mandate  of  court • • 418 

form •.^....  418 

requisites •«.*.«...  417 

to  additional  parties  in  court  of  claims 261 


INDBX. 

Smnmoiis  —  Con<inned. 

I.  Issuance;  roRM;   requisites — Continued. 

designation  of  defendant  by  fictitious  name •  4S1 

of  unknown   persons  as  defendants.. • 451 

of  public  officers  in 1029 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 1807,  1064 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded   1805 

power  of  referee  to  allow  amendment 1018 

to  be  filed 824 

to  be  inserted  in  judgment-roll 1237 

action  commenced  by  service  of 41fi 

under   statute  of   limitations 308 

delivery    to   sheriff   effects    commencement    of    action    under 

statute  of  limitations    300 

service  on  attorney-general  for  state  in  action  for  partition..  1504 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may   be  served   with ^ 410 

notice  of  sum  demanded  may  be  served  with 410 

service  of  notice  of  no  personal  claim 423 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication   8851 

II.  Supplemental  summons. 

to  be  served  on  defendants  brought  In 453 

on  substitution  of  party  on  death  or  transfer  of  interest.  »••  760 

form   of 453 

service • . .  453 

III.  Who  may  serve. 

by  whom  served •••••••••f*... ••..•••  425 

duty   of  sheriff   to  9erve... 42!? 

sheriflT's  fees  for  serving , 8307 

in  action  for  penalty  by  common   informer  to  be  served  by 

ofHcer 1805 

IV.  Time  of  service. 

time  for  service  when  notice  of  Its  pendent  filed  before 1670 

limiting  time   for  service 425 

time  of  service,  when  attachment  granted   638 

V.  Personal  'service. 

voluntary  appearance  equivalent  to  personal  service 424 

on  natural  person 426 

on  sheriff,  in  action  for  escape 426 

on  infant 426 

service  on  lunatics  and  idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on  domestic  corporation 431 

on  foreign  corporation 432 

of  supplemental  summons 4A3 

from  Yonkers   city  court  may  be   served  within  Westchester 

county 320CS 
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SnmtDonii  —  Continued. 

VI.  Designation  of  persons  to  keceive  foe  parties. 

designation  by  order  of  person  to  receive  summons  for  infant 

over  fourteen 427 

for  incompetent  not  judicially  declared 427 

for  judicially   declared   incompetent 428 

service    on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents ;  designation  of  agent  to  receive  service 430            | 

filing  and   recording  of  designation 43tt            I 

revocation 430            I 

service  on  agent 430 

by     foreign    corporation;     designation    of    agent    to    receive 

service .' 43^ 

change  of  place  of  service  by  agent 432 

revocation   of   designation 432 

proof  of  designation 031a 

service  on  agent 432 

VII.  Substitutes  foe  personal  service. 

order  for  substituted  service  on  person  not  found  within  the 

state 435 

by  leaving  copy  at  residence. 436 

by  affixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 436 

limit  of  time  for 437 

papers  to  be  filed • 437 

effect  of  substituted  service ••...  437 

VIII.  Service  without  state. 

on    defendant    without    the    state,    when    ordered 433 

notice  to  be   served  with  summons 443 

papers    to   be    filed 443 

IX.  Service  by  publication. 

on    non-resident     4.38,  439 

departure    from   state  to   defraud  creditors 43S 

to    avoid    service 438 

concealment    to    avoid    service 43S 

absence    from    state     43N 

in  action   to  annul   marriage ' 4r{S,  4li} 

for    divorce     438.  439 

for    separation    43>,  4rtt> 

against    stockholders    438 

infants   and   incompetents 4.'18.  43!» 

w                                      after    attempt    to   commence   action   to   avoid   limitation 41^ 

^  on     foreign    corporation,    unincorporated    association    or     do- 

nustic    corporation    43S,  430 

•n  unknown  owners  fn  actfon  of  partition 1541 

J                                   papers  on  which  order  of  publication  made 439 

fr                                      by  whom  order   made 440 

contents  of   order 444*^ 

method*  of  publication  and  service 44^1 

when  publication  must  be  commenced 441 

when  service  deemed  complete 441 

papers   to   be   filed 442 

notice  to  be  subjoined  to  summons •  442 

proof  of  service .^ 444 

when  publishers  within  county  refuse  to  publish 3203 

affidavit  of  refusal   to   publish .- Z3SH 

defendant   must   be  allowed   to   defend .  .> 445 

in  partition  not  allowed  to  defend  under  fection  445. . .  15R7 

X.   PrOOV   or   SERVICE. 

affidavit,  etc.  .  .     ..•••••••••••••*..  4S4 

admission  of  service,   requisites ••••••••••••••••••• 
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X.  Peoof  of  sesvics  —  Continued. 

of  service  b^  publication...' ••••••••••••••••••••••••••     444 

of  service  without  state 444 

in  matrimonial  action • ••••••....  1774 

XI.  City  court  of  New  York. 

contents  and  requisites • ...•••• 3165 

short  summons 31^ 

long  summons  against,  non-resident • 3165 

order  for  service  without  city 3170 

order  for  publication 3170 

service  of  summons  and  order  of  arrest  in  marine  cause....  3179 

XII.  In  jriiiTicss'  courts. 

commencement  of  action  by 2876 

contents.  .  • 2877 

when  returnable.  • 2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service 287*^ 

icrvice  UDon  corporation 2879 

on  railroad  corporation   2880,  2882 

on  express,  insurance  and  telegraph  companies..  2881,  2882 

on  managing  agent  of  non-resident 28Tn 

second    and    third    summons 2883 

relation  back  of  second  and  third  summons 2883 

where  name  of  defendant  is  unknown 2^85 

return *2««^^> 

service  on   defendant  with   warrant  of  attachment 2910 

of   summons,   affidavit   and    requisition   in   replevin ....   2922 
in  action  to  foreclose  mechanic's  lien  in  court  not  of 
record 3404.  3405 

Xni.  Oy  LOCAL  O017KT8. 

of  Yonkers  city  court  ••• • •■....  8206 

of  N.  Y.  municipal  court 8208 

of  Albany  city   court 8208 

of  Troy  justice's  court 3208 

SnndnT* 

courts  not  to  sit  on,  except,  etc ••... 6 

arrest,   commitment  or  discharge  on .^ 6 

service  of  summons,  complaint  and  injunction  order  on 0 

habeas  corpus,  etc.,  may  be  issued  and  served  on... 201  r> 

not  to  be  made  returnable  on 20ir> 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2393 

Superintendent  of  Banks. 

to  approve  change  of  name  of  bank. 2411 

order  changing  name  of  bank  to  be  filed  with. •.••..•• 2414 

3nperlntendent  of  Inanrnnce. 

to  approve  change  of  name  of  insurance  company 2411 

order  changing  name  to  be  filed  with ••••••••••  2414 

•nper  Intend  en  t  of  Poor. 

Sec  "  Overseer  of  Poor;  "  "  Poor.'* 

9«perlntendent  of  Pnblic  Works. 

to  assist  attorney-general  in  canal  claims i. ••••••...•     870 

comoromise  of  canal  claims 270 

Superior  Court  of  BaffaLp. 

custody  of  seals,  records,  etc ...    .a^.r 98 
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Superior  Court  of  the  City  of  Jicyv  Yor1(« 

custody  of  seals,  records,  etc.  .•« #•••••■••••• 

Sn  per vl Horn,  Board  of. 

to   pay   for  printing  calendars  •  • . ., • ^ 

to  appoint  physician  for  county  jail 126 

to  provide  for  stenographers,  salaries,  etc SS 

rooms,    furniture,   etc.,  for  courts 31 

for  stenographers  for  county  court 358 

resolution    establishm^?   jail    liberties 147 

proof  of  acts,  resolutions,  etc Ml 

payment    of   stenographer   for   duplication    of   notes   of   trial    on 

judge's    order    1<¥>7 

may  sue  on  cause  of  action  arising  before  term 1926.  l^i^S 

action  against,  on  cause  arising  before  term 1927,  liyj>* 

appointment  and  compensation  of  temporary  surrogate. ..  .2484,  24Sri 

costs  in  action  against *.***. 3244 

may  make  allowance  to  grand  6r  trial  jurors 3314 

mileage  of  j  urors • 3314 

fees  of  printers. ...., •• t*t»tt«** 331 1 

Supplemental  Pleadlnv** 

See  "  Pleadings." 
Supplemental  Snmntona. 

Sec  "  Summons." 

Supplementary  Proeeedlnars* 

I.  General  provisions. 

"judgment  creditor"  defined   3343 

includes  person  recovering  costs  in  special  proceeding. .  2432 

remedies  classihed , 243^ 

pursuing  remedies^  simultaneously    2432 

remedies  are  special  proceedings S4^ 

review  of  orders «  3438 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  tako  examination* 2442 

report  of  referee   2442,  2443 

reference  may  be  ordered  at  any  stage 2443 

proceedings  upon  examination    2444 

parties  and  witnesses  may  be  examined £444 

adjournments 2444 

oath  of  referee '. 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him...  244S 

N  application  of  money  or  property  received  by  sherin 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2450 

injunction   against   transfer   of  property 24§1 

service   of   orders    2482 

of  warrant  of  arrest   2453 

discontinuance  or  dismissal   2454 

dismissal  for  neglect  to  proceed 2454 

notice  of  application  for  dismissal  on  dtscontinuanoe. SiM 

costs  to  judgment  creditor    2455 

judgment  debtor  or  person  exaipined #••..  2456 

judgment  must  be  for  not  less  than  $25 2458 

to  be   founded   on  service  personally  or  by  leaying  at 

residence    and   mailing    '. 24S8 

on  decree  of  surrogate's  court 2564 

to  what  county  execution  must  have  issued 2458 

in  what  county  examination  to  be  had.^ •  1HM9 

answer  not  excused  as  tending  to  convict  of  fraud..* 2460 

may  be  continued  before  another  judge 


^ 
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BvpplementavF  Proceedlnsa  —  Contf liiied* 

L  GtfrxftAL  novisiONS  —  Continued. 

disobedience  to  order  punishable  as  contempt 2iB7 

release  of  debtor  for  inability  to  pay  is  discretionary 2286 

joint  property  of  joint  debtors  may  be  reached 2461 

not  a|»plicablc  when  corporation  ia  judgment  debtor 2463 

exempt  property  cannot  be  reached 2463 

trust  funds  or  property  cannot  be  reached « 2463 

earnings  within  sixty  days  cannot  be  reached 2463 

II.   EXAMZNATION    07   PEBTOft   AFTER    RETURN    OV  tXSCUTIOR. 

wheti  order  for  examination  may  issue 2435 

wheii  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

•rrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

ni«   EXAtllKATIOX    OP    JUDGMIKT    DEBTOR    AFTEft    ISSUING   AND    BBFORS 
RETURN    OF    EXECUTION. 

when  order  for  examination  may  be  granted 2436 

when  warrant  to  arrest  may  issue  instead  of  order 2487 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking   by   debtor   for   discharge   from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking •  2440 

IV.   BxAlltNAtlOV   0»   TBttD   PERSON. 

may  be  pursued  alone  or  simultaneougly  with  order  for  exam- 
ination of  debtor  2432 

when  order  may  issue 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor........  2441 

corporation  to  attend  and  answer  by  officer.  • 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor  2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint* 

raent  of  receiver  2454 

appointment 2464 

notice  of  application  for  ap|>ointment 2464 

when  appointed  without  notice 2464 

notice  oz  •ppUcation  to  other  creditors 2465 

only  one  to  be  appointed 2466 

Ordfci-  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2460 

non>resident  not  to  be  appointed 9.4fWi 

removal  on  ceasing  to  reside  in  state 2460 

record  of  orders  appointing  or  extending. 2470 

subject  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Svprense  Court. 

is  a  court  of  record •.•••.•••••..•.••••  3 

•eat  of  county  clerk  is  seal  of  court. , 27 

general  jurisdiction *..  217 

mar  change  place  of  trial  of  actions  in  other  courts 218 

Judicial  departments 219 

^cdfBitlon  of  justices  of  appellate  division • 220 
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Snpreme   Court  —  Contlaned. 

appellate   divisions    220 

Sec   "  Appellate   Division." 

powers  of  justices, assigned  to  appellate  division 220 

special  or  trial  term  to  be  held  oy  one  judge 220 

ap(>ointment  of  special   and  trial   terms 232 

assignment  of  justices  to  hold  trial  and  special  terms 232 

publication   of  appointment   of   terras 233 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation  of  justice  to  prevent  failure  of  term 237 

place  of  holding  terms 238 

adjournment  of  special  terms  to  chambers 230 

trials  at  chambers   2!^ 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,   appointment  and  duties  of %l-262 

justice  may  make  orders  in  county  court 354 

restrictiofls  on  injunctions  against  state  officers €05 

removal  of  action  from  N.  Y.  city  court 310,  319a.  319b 

of  action  to,  for  disability  of  county  judge 342 

from  countv  court  to  change  place  of  trial Ji43 

actions,   etc.,   in   local   courts  of   Hudson,   Utica   and   Oswego 

transferred  to    3197 

Supreme  Conrt  Reporter. 

appointment,   duties,   compensation,   etc 220,  244-2^ 

copyright     249 

price    of    reports 247 

Sureiien. 

See  *'  Bonds;  "   **  Undertakings." 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety   Companleii. 

as  surety  on  receiver's  bond 713 

equivalent  to  two  sureties  on  bond  or   undertaking 811 

justification    by    811 

execution   of   nond   or   undertaking  by 811 

principal  may  take  credit  for  cost  of  bond 3320 

SURROGATKS*   COLTRTS. 

(Cross    references    are    to    subtitles.) 
Abnenteen. 

real  property,   distribution  for  payment  of  distributive  shares. .   2703 
Aceonntlnii:.      See   "  Judicial   Settlement." 

**  Aoknotvleclnred.  or  Proved,  and  Duly  CertltBed.'' 

expression    defined 2768 

Actlnir   Surrogate. 

Sec  '*  Surrogate." 

official   designation    24T2 

proceedings,  where  and  how   recorded 2509 

Adminliitration.     See  "  Letters  or  Administration." 

Admlnlatratom. 

See    "BoND.s:"    "Judicial    Settlement;"    "  LErrna    or 
Administration;"   "Wills." 

bonds    2591,  2592 

claims  by,  against  estate,  determination  of 2679 

suspension    of    statute    of    limitations 2679 

effect  of  allowance 268CI 

commissions    2753 
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Admin  intratora  —  Continued. 

contract  of  sale,  execution  of 2687 

counsel    fees,    allowance 2602 

county    treasurer,    acting    as 2593 

creditors,    notice    to 2677 

de  bonis  non,   appointment,   bond 2606 

estate,   custody  where   co-administrators  disagree. ....'. 2606 

expenses   incurred  by^ '  payment. 2602 

letters  of  administration,   issue  upon  foreign  grant  of  adminis- 
tration       2630 

notices   required,   how   given 2602 

official   oath    2568 

permission  to   resign,   application   and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

f  roperty  withheld,  proceedings  to  discover 2675 

public  administrator  of  Kings  county,  appointment,  powers*  etc.  2594 

real  property,  when  authorized  to  receive  rents 2701 

removal     2560-2571,  2574 

revocation  of  letters,  deposit  of  securities 2700 

successor,   appointment    2563 

surviving,  to  act 2563 

temporary,    appointment,    powers,    etc 2506.2597 

of  absentee,  may  provide  lor  family 2001 

powers .  as   to   paying   debts 2.')09 

powers  as  to   real  property 2<>00 

powers  as  to  requiring  creditors  to  present  claims 2506 

testamentary  trustee,   effect  of   acts  when   same  person 2640 

with  will  annexed,  real  property,  powers  as  to 2695 

rights,    powers .  and    duties 2695 

qualification    2605 

Adminintratora   D«   Bonin   Non.      See  "  Administratoii." 

Adminintrator    ^vith       lirill     Annexed.        See      "  Admims- 

TRATORS." 

Advancement. 

adjustment    upon   judicial   settlement 2738 

Albany   Connty. 

Stenographer,    appointment    and   compensation 2496 

AUearatioAii. 

due   proof    when    uncontrovcrted 2546 

Ancillary   Gnai^diana.      See  "  Guardians." 

Ancillary   Letters.      See   **  Executors;  "   **  Guardians;  "   "  Let- 
ters Testamentary.** 

Annalty. 

apportionment    2674 

Appeal. 

appellate    court,    powers 2703 

appellate  division,  may  be  taken  to '"^i^ 

case  to  be  made 2757 

chapter  12,   application '^I^ 

costs   upon,    award;    how    payable 275? 

court   to   which   taken 'I^ 

facts,  may  be  on  or  law 2757 

how   taken    ^1^^ 

law,  may  be  on  or  facts 27.j7 

parties    27.'>5 

proceedings  upon  determination 2764 

reversal    2757 
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Appeal  —  Contluaed. 

review,    what  brought  up   for 2757 

security   to   perfect 2759 

security  to  stay  commitment 2761 

amount     276:i 

requisites 2762 

security  where  decree  is  for  delivery  of  property 2760 

amount 2762 

requisites 2762 

security  where  decree  is  for  money 2760 

amount     2762 

requisites 2762 

stay  of  execution  of  decree  or  ordef 'StTu 

testimony,  further  may  be  taken 2763    . 

time 27r)6 

when  iiHowed 2754 

Appearattoeis. 

how   made   and   effect 2533 

Appellate  Dlvlal4>tt. 

appeals  to   2754 

proceedings  upon  determination 2764 

Application   of   Chapter 276B 

Apprnliial.      See   "  Appraisers.'* 
Appralaera. 

appointment 2065 

appraisal  in  different  places 2Q66 

fees 2752 

inventory,    contents    2067 

how  made 2065 

return    of    2688 

return    of,    how    compelled 260P 

newly  discovered  property,  appraisal  of 2096 

qualification   of    2665 

Aanetii. 

See    "JuDiciA-L    Settukment." 

custody   where  co-representativei  disagree 2696 

debts  due  from  executor  included 2673 

decree  or  order,   when  evidence  of 2549 

defined  2768 

delivery   upon    order   of   court , ^ 27«M 

payment    to    succei,sor    of    representative   upon    order    of   court..  27^44 

\^  possession,  trial  to  determine 2676 

decree     267H 

property   withheld,  proceedings  to  discover 2675 

real    property    disposition,    restitution    from,    when    subsequently 

discovered 271R 

p(  sale,  direction  as  to 26s5 

what   deemed    2672 

Attorney   General. 

compulsory  judicial  seltlcincnt,  may  petition  for 2727 

voluulury  judicial  settlement,  when  to  be  cited 2730 

BondH. 

action   when   no  successor   appointed 2585 

administratf»r   dc   bonis   non 20GM 

administrators,    rcKulations    Z3Q1,  *£'^2 

application  of  provisions  to  cxcititors,  etc.,  heretofore  appointed.  SS87 

application   of  stirelii-s   for    rolcasi- 25T9 

approval     2r»7r» 

deposit   of  securities  to   reduce   jienalty 2576 

J384 


Bondii  —  Continued. 

discharge,  when  given  for  performance  of  an  act 2586 

when    given   on   appeal ^ ^J^ 

executor  acting  as  testamentary  trustee,   required   from 2(mO 

fifing 248« 

general    guardian,    of    person 26o'J 

of  property   2H5U 

new,  substitution  of  after  judicial  settlement SilHl 

when  principal  reqtiired  to  give 2r>78 

when    required    2r>77 

prosecution    of    : . . . « 2.'>8C3 

by    successor 25s4 

record   books    ^f^ 

fecordiiig 2.>7o 

release   of   old   sureties "'^ 

sureties  liable  for  moneys  received  in  another  capacity 2AB2 

testamentary   trustee*    required   from '2(iiiQ 

to  give  on  qualifying 2637 

Book*. 

indexing    ....  * 2487 

marginal  notations 2487 

preservation < 2488 

to  be  kept  by  surrogate,  enumerated 2486 

Chapter  18. 

application ■ * » *  3769 

errect  on  laws  applicable  to  certain  counties. 2771 

provisions  applicable  Co  surrogates'   courts 2770 

Citation. 

See   "Wills." 

contents     2r>2;i,  2524 

general  guardian,  upon  appointment ^ .  2647 

probate  of  wills  of  citizens  of  the   United   States  domiciled  in 

Great  Britain  and  Ireland 2608 

publication    2.'>:i2 

service 252.'i 

by   publication    2r»26-2.>H0 

incompetents,    upon    2.'>30 

infants,  upon   , 2.'>:i0 

personally    without   .state 2026-25:^) 

proof    , 2.'>31 

upon   the   return   of"   defined 2768 


u 


Citr  Cliamberlain. 

deposit  of  money  and  securities  with *J699 

Clalnifi. 

See    "  Debts." 
judgment,  prima  facie  evitlencc  and  proof  of  claim  against  real 

property    2706 

trial    and    determination 27O0 

statute    of    limitations B706 

undetermined,  provision  for  payment 2713 

Cierk. 

acts,   liability   of  surrogate    for 2475 

additional,    appointment 2491 

appointment    2491 

court  and  trust  fund  register,  to  keep 2IM)i] 

deputy  clerk,   secfurity , 247.1 

expenses  when  going  to  place  other  than   stinogafe's  court 2.501 

Kings   county,    appointment   and   comixMisation    of    additional...  2492 

chief   clerk,   apjmintmcnt    an<l   t(iMi|)cnsation , 2492 

poft'crs  of  surrogate,  what  to  exercise '. 2r»02 

Security   2475 
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Code    of   Civil    Procednre. 

provisions  applicable  to  surrogates'  courts 2770 

Commliialona. 

See     "  Administrators;  "     "  Executors;  "     "  Guardians;'* 
**  Testamentary   Trustees." 

Cominitiueni. 

security  upon  appeal   to   stay  proceedings 2761 

amount     2762 

requisites 2762 

jDonNolldation    of    Proceedlngra 2535 

Conntleii. 

laws  applicable  to  certain,  effect  of  chapter  18  upon 2771 

County  Judare. 

proceedings    where    also    surrogate ; . .  2505 

when    and   where   court   held   by -  25<r» 

when   to   act   as   surrogate 2478 

proof  of  authority,  how  made  and.  ^ 2471* 

superseded   2481-24S3 

County  TreASurer. 

administrator,    acting    as 25SR 

deposit  of  moneys  and  securities  with 2699 

Coiita  and  Fees. 

amount,   limitations    2746 

surrogate    to    fix 2746 

appeal,   award  upon ;    how    payable 2751 

appraisers,    fees    27a2 

award 274r. 

collection   2745 

discretion   of  surrogate 274o 

how  made  payable 2744 

inclusive  of  what 2743 

judicial  settlement,  additional  allowance 2747 

jurors,    fees    273:! 

real    property,    allowance    upon    sales 274$i 

referees,  fees   27ri2 

security   for    273t1 

special    guardians,    compensation 274>< 

taxation     2743 

witnesses,    fees    275i2 

Court   and  Traat  Fund  Rearliiier. 

clerk   to    keep 2503 

to  be  kept  by  surrogate 24S6 

Court  Olllcerfl. 

appointment  and  compensation ;   pow^ers 24iKS 

fees,  where  trial  by  jury 2540 

Creditors. 

affidavit   of   claimant 2677 


claims   rejected,   trial    on   judicial    settlement 2681 

defined     2768 

failure^  to   present   claim,    effect 267B 

limitations  of  actions 26K1 

notice  to 3677 

power    of    temporary    administralor    to    require    presentation    of 

claim 1£586 
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Creditors  -^  Continued* 

purchasing  real   property,  allowance  on  bid 2712 

representative  as  claimant  against  estate 2679 

representative  as  claimant,  effect  of  allowance  of  claim 2680 

Crops. 

growing,   deemed   assets 2672 

Debts. 

deemed  assets    2672 

defined     2768 

disputod  or  unsettled,  compromise,  compounding  or  sale 268.S 

not  due.  provision  for  pasmient 2713 

order  oi  payment 2682 

pa3rment,   proceedings  to   compel 2687 

sale  of  persona]  property 2684 

real   property  subject  to  disposition   for 270H 

rejected,  trial  on  judicial  settlement 2681 

Decree. 

assets,  when  evidence  of 2549 

defined   2548 

enforcement   by   execution 2S5S 

enforcement,  punishment  for  contempt 2554 

execution,  stay  by  appeal 2557 

for  money,   assignment 2551 

discharge    2551 

docketing  2551 

effect    2551 

force   and   effect 2550 

general   guardian,    upon    appointment 2640 

partial   satisfaction 2552 

probate,  admitting  wilt  to,  must  state  whether  contested  or  not. .  2614 
revoking   letters,   effect   and   contents 2566,2556 

Definitions. 

expressions  used  in  this  chapter '. 2768 

DepntT  Clerk. 

See    "  Clkex." 
security    2475 

Distribution. 

See  "  Judicial  Settjlbmsnt." 

Distributive   Shares. 

advance  ])ayment,   decree   for 2001 

payment   into   court 2741 

payment,  proceedings  to  compel 2687 

real  property,  disposition  for  payment 2703 

District    Attorney. 

when   to  act  as  surrogate 2478 

proof  of  authority,  how  made 2479 

superseded 2481-2483 

Dividends. 

apportionment 2674 

BSrle  County. 

officers  and   attendants,   appointment  and  compensation 2493 

public  administrator,  appointment,  powers,  etc 2596 

stenographer,    appointment   and   compensation 2495 

Bvldence. 

See  "Testimony." 

Exceptions. 

how  taken    * ••.••,•.••,.  2642 
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IKDfeX. 

Execution. 

stay,  by  appedl . , , 2557 

£!xeciiibr«. 

See     "Bonds;"     "Judicial     Settlement;"      "  Letteh^ 
Testambntaryi  "  "Wills." 

ancillary  letters,  assets,  persons  acting  must  transmit 36^ 

payment   without  transmission    7/mS 

citation 2632 

hearing    2<KCS 

|)€tition - JfS^ 

powers  and  duties  of  persons  acting  under 26ri6 

security 'JfSXS 

to  whom  granted   • 'JiZil 

upon  foreign   probate    > 2f>2!t 

bonds,   when   required   ....4.^.,«. •, 2.*i67 

claims  by,  against  estate,  detofmination   of .  • 2l>79 

suspension   of   statute  of  limitations 2l>79 

effect  of  allowance MA) 

commissions 27.V( 

contract  of   sale,  execution  of :ifil»7 

couo!>el    fees,  ^  allowance 2i^i$ri 

creditors,    notice   to < * *<><  < 

estate,  custody  where  co-executors  disagree, 26SiH 

exclusion  on  failure  to  qualify  or  renounce 2H2T 

exDenses  incurred"  by,    payment 2tHt! 

injaebtedness  to  testator,  deemed  assets 'Jfilli 

official   oath 'Sjf^ 

permission   to  resign,   application   and   proceedings ..2572,  '2i*it\ 

persons  incompetent  to  receive  letters :^^l♦»4 

powers  as  to  estate   before  probate .  • . . « 2HK» 

prope^-ty  withheld,  proceedings  to  discover 2f><T) 

qualincation  .  after   probate i .. , ••««...  'JK£J 

real  estate,  power  to  sell,  mortgage  or  lease  to  be  executed  by 

those    qualifying    « « 2004 

*•               real  property,  when  authorized  to  receive  rents •,- ;J7«»1 

removal 23^2.->7l.  2."»74 

renunciation    after    nomination .i4*« 2038 

retraction  thereof .^ !i»i2S 

revocation   of   letters,   deposit  of  securities iTTi*^ 

successor,    appointment 'JTttwi 

supplementary  letters  to  issue  on  removal  of  disability' 2RJB 

surviving,    to    act 25(13 

testamentary  trustee,  effect  of  acts  when   same  person 2f>Afi 

trustees,  acting  as,  security  required  from.* , 263D 

KXeeutor   Tilth   Will   Annexed. 

See  "  Executors." 

'.                              qiialificaf ion     260^ 

lSxenipti<»nN. 

Mf^                               for  benefit  of  family 2«70 

'                                 set-off,  proceedings  to  compel 12671 

Bxpenae*. 

admihJstratlori,  wlieii   real   properly  subject  fo  disposition  for...  27nCf 

allowance   to   representative « SQBC! 

trial  and  determination 270fi 

stitilf c  of  limitations 2708 

PnikiBttkl  ISsftMiM^H. 

payment,    before    probate 2(Kl^ 

proceedings  to  compel .' 26N6 

real   property    subject    to    disposition    for 2703 

fv^neral   Gn«rdl«uii. 

See  **  Guardians." 
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General  JurlMdiftion 2^U> 

Gciir-ral    linl»«   of   I*r»cU(*e. 

applicable  to  surrogates'   courts 2770 

Guardians. 

Sec     "Bonds;"      "Judicial     Settlement;"     "Letters 
OF  Guardianship." 

accounts,  annual  examination 2GG2 

proceedingM    when    defective 2063 

ancillary,*  not   included 2642 

by  deed,  defined 2(M2 

qualifications  of 2()58 

successor,    appointment    26>jU 

by  will,  defined 2<M2 

letters,    issue    of 26r>8 

qualifications   of 2(ir»8 

successor,   appointment    * SttlfiO 

commissions    - 27r).S 

counsel  fees,  allowance 261)2 

defined  ^ 27(W 

expenses  incurred  by,  payment j^^^ 

foreign,  ancillary  letters,  application  for 26r>4 

proceedings  thereupon   2tt.'>5 

effect  of ar>6 

general,   appointment  by  supreme   court 2<S''>i'{ 

decree 2«4« 

defined 2(M2 

hearinjf 2(S48 

junsdiction*  of  court  2(M4 

petition  of   infant,   by   whom   made 2645 

contents 2r»40 

power  of  court ^^^ 

who  cited   • t 2<>47 

general  of  person  named  in  deed  not  to  act  until  deed  recorded.  2tV>7 

general  of  person  named  in  will  not  to  act  until  probpte* . .  •  •  <  itSiVI 

general,  of  person,  qualification  of , 2652 

general,   of   property,  bond 26.>0 

general,   of  proi)erty  named  in   deed   not  >0  ^ct  wnjjl  flcc4  re- 
corded    2(r>7 

general,  of  property  named  in  will  not  to  act  until  probate....  2<>j7 

general;  of  property,  qualification  of 2650 

general,  term   of  office 2<M0 

mfant,  order  for  maintenance 2(164 

inventory  9pd  account,  to  lile  annifaUy .  •  * t 2660 

affidavit   io    be    annexed 2661 

letters,    limited    and    restrictive t  •  •  3651 

official   oath    2r»6R 

permission    to   resign,   applf cation   and   proceedings 2r»T2,  2r»73 

persons  incompetent  to  receive  letters 2r>(H 

real    property    disposition,    presumption    of    appointment    where 

records  removed   or  deatroyed  ..■....' 2716 

removal r 2r»<]J>-2571.  2574 

when  accounts  defective • ^|S 

revocation  of  letters,  deposit  of  securities 2700 

special,    compensation    '^^ 

term,   application   of    2642 

Gvardfans  br  Deed. 

See  "Guardians." 

GmirdlAnv  hr  Will* 

See  ••  Guardians." 

Gi|fi.rdlaniililp. 

See  "  Letters  or  Guardtanship," 
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Great   Brltnin. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2606 

Helm. 

See  "Heirship.** 

Heirnlilp. 

establishment,  application   for 2765 

decree 27«I6 

effect  :   27C7 

recording , 27t>7 

facts   to   be   ascertained 27(}6 

Holdlnar  Court. 

times    and    places 2504 

Hunband. 

exemption   for  benefit  of   2670 

proceedings    to    compel 2671 

Imcompetemtii. 

citation,   service  upon ^«>30 

real  property,  distribution  for  payment  of  distributive  share:*. .  27U3 

Iafant«. 

See  "  GuAitDiANs;  "   "  Judicial   Settlement." 

citation,   service  upon 253U 

exemptions   for  boiefit  of 26iu 

proceedings    to   compel 2671 

maintenance,   order    for    26&I 

real  proiierty,  distribution  for  payment  of  distributive  shares. .  2iUt 

shares,   payment    uiion   judicial   settlement 27:^1 

laheritanee. 

defined 27«S 

Intermediate  Accoanta. 

See  **  Judicial  Settlement.** 
defined 27<2> 

Interpreters. 

Kings   county,   appointment   and   compensation 2494 

Intestate. 

defined  .  .  , 

« 

Inventory. 

See  "  Appraisers;  **  "  Guardians." 

Involnntary    Account. 

See  •*  Judicial  Settle\ient." 

Ireland. 

probate  of  wills  of  citizens  of  the  United  States^  domiciled  in. 

Judicial   Settlement. 

accounting  by  representative  of  deceased   representative 

advancement,   adjustment  of    273S 

.  affidavit  to  account ^^g 

compulsory,    citation    2?!S 

order 2738 

proceedings  thereon   ^^ 

wiio  may  petition   2727 
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Jodlclal  Settlement  —  Continoed. 

costs,   additional    allowance 2747 

defined 2768 

distribution,  decree  for 273G 

distributive  shares,  when  to  be  paid  into  court 2741 

eflFect  of    2742 

infants,  payment  of  shares 2739 

intermediate  account 2721 

proceedings  where  involuntary 2722 

voluntary UlXi 

compulsory,  of  guardian  or  testamentary  trustee 2724 

legacies,  when  to  be  paid  into  court 2741 

negligence  action,  where  recovery  has  been  hid 2720 

payment,   decree   for    -^I'^ 

profit  and  loss,  accounting  for 2733 

recording    instruments 2719 

retention   of   money  or  property .....'...  2737 

specific  property,  delivery  oi 2736 

summary  of  account,   decree  to-  contain 2742 

unknown   persons,   legacies   to,    disposition 2740 

voluntary,   citation    2730 

proceedings    on    return     2731 

when   representative  may  petition   for 2729 

when    court    may    require 2726 

Jurisdiction. 

concurrent  of  two  or  more  surrogates 2516 

effect  of  exercise  of 2514 

exclusive    2&15 

locality  of  debts,  how  affected  by 2517 

objection   to    defect   in   record 2512 

presumption   of   2513 

subject-matter ^ 2512 

Jurom. 

fees 2752 

Jory, 

decision  by  surrogate  after  trial   without  jury,  effect  of 2541 

drawing 2540 

fees 2M0 

right  to  trial  by 2337 

trial  by   2538 

IKiwers    of    surrogate    2539 

KInarii  County. 

chief  clerk,  appointment  and  compensation 2492 

clerks   and  officers,    appointment   and   compensation 2492,  2493 

interpreters,    appointment   and    comjjensation 24SM 

officers  and  attendants,   appointment   and   compensation..   2492,  24iK{ 

public  administrator,   appointment,   powers,  etc 2.'»SM 

stenographer,    appointment    and    compensation 24!Ki 

transfer    of    cause    to    supreme    court    in    case    of    disability    of 

surrogate 2478 

proof  of  authority,  how  made  and  superseded......  2481-248^$ 

L.earaeie«. 

advance    payment,    decree    for. 269L 

payment   mto   court ^. 2741 

manner   of    2688 

petition  to  compel  by  testamentary  trustee 2689 

proceedings  upon  return  of  citation 2690 

proceedings  to   compel    2687 

sale  of  personal  property 2687 

real  property,  when  subject  to  disposition   for 2703 
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liettern  of  Adiiiliiliitratlon, 

Sec    **  Admi.nmstrators.'' 
a|)])lication 2DS9 

citation,     proceedings 1:^*10 

books 'J4sG 

creditors,    rights   to   letters 25SB.  "JTiN' 

tfefined   '27f)s 

evidence  of   authority    2-l^> 

issue   upon   forejg^n   grants  of   administration :>v?ii 

limited   and   restricted    iTu^ 

limited,  issue   ll'ii.ri 

notices   required,    how   given 'JOzl 

objections  to  grant  of 'J!a06 

pnoritv 'S)4il 

refusal   by   surrogate    '^'^Xr 

requisites UV.S 

revocation " ^TAS^^oll^  2574 

on  proof  of  will    :a£i4 

time,  how  reckoned  on  successive  letters 'JTaC 

with  will  annexed,   qualification   of  executor  or   administrator..    l!t>»5 

renunciation  or  exclusion  of  persons  having  prior  right.  .    :i»!i4 

when    and   to   whom   granted 2LliCt 

who  entitled   to ;    order 2.Vs8 

l<<>t«er«  of  AdmlniNtration  liVltli  'Will  Annexed. 

See   "  Letters   of   Administration." 

I^ettem  of  Gnardinnablp. 

See    **  Guardian's." 

books 34.S6 

evidence    of    authority ^STiOn 

limited    and   restricted    'JI^Q,  2ir>l 

objections   to   grant   of •• 2."i«56 

priority 'StC»l 

refusal    by   surrogate 25fi^ 

re<iuisites ll.V»'J 

revocati(m    2.'j<59-2r»71.  tSuA 

time,    how    reckoned    on    successive    letters 'J^dSH 

liettem  TeMtamentary. 

Sec   •*  Executors." 

ancillary  letters,   assets,  persons  acting  must  transmit 3654 

payment     without     transmission *J3SS5 

citation 'JSSi 

hearing 

jjctition 

powers  and   duties   of   persons   acting  under 

security , 2183 

to   whom  granted    'JSM 

upon   foreign   probate    '2SSi 

books 2488 

evidence     of    authority ISMD 

limited    and     restricted 'S*3l^ 

objections    to    grant    of 2.'66 

priority    .    . iVil 

refusal   by    surrogate 2ri(i5 

requisites I£m8 

revocation 2.'iCl>-2r»7l,  2574 

time,   how  reckt)ncd  on  successive   letters 2!^Si 

when  to   issue    2625 

wills  of  citizens  of  the  United  States  domiciled  in  Great  Britain 

and   I  reland,   issue    2O06 

I4fe  T^n^nt*. 

sale  of  real  property,  rights 2717 
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Money  Paid  into  Court. 

disposition   of    • . . . .  2680 

NevHsence  Actlonn. 

judicial  settlement  where  recovery  had 2720 

Netv  Yofk  Cotinty. 

stenographer,    appointment   and   conii>cnsation «  M86 

terms,   appointment    2606 

Next  of  Kin. 

defined 2708 

Olllcem. 

Sec  "  Court  OFFic£as." 
previous  acts  confirmed   • > « 2760 

Orderii. 

assets,    when    evidence    of 2r>49 

defined 2.}48 

execution,    stay   by   api>cal '2Tuu 

how    enforced 2548 

Paper*. 

preservation 2488 

Personal  Property. 

defined 2708 

Pemons. 

jurisdiction  of,   when  and  how  ol>tained 251 1 

unknown,    how   set   forth   in    petition 2524 

Perjioha    Interented. 

defined 2768 

Petition. 

See  "Wills." 

contents • 2521 

proceedings    commenced    by 2518 

will,   to  compel   production * 2607 

Place. 

of  holding  court  • < 2504 

Pleadlnjr*. 

verification    .^ ?5^ 

written  required    2510 

Probate. 
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See  "Wills. 

Proeeedinffs. 

commenced  by  petition 2518 

consolidation  . 2535 

Procea*. 

execution    and    return 2522 

Proof. 

uncontrovorted   atlegationR  to   constitute 2546 
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INDEX, 

Property. 

See  "Judicial  Settlement;"    "Real   Propeety." 

delivery,   petition  to  compel  by  testamentary   trustee 

proceedings   upon    return   of  citation 260!) 

proceedings   to   compel 2687 

upon   order   of  court 27^14 

payment  to  successor  of  representative  upon  order  of  court. . .  27iU 

PoNtoOfRce. 

defined   2TC6 

Piil»llc*  Adnilnliitrator«. 

Erie  county,  appointment,  powers,  etc 2?i9r» 

Kings  county,  appointment,  powers,  etc 2o04 

(iueonM  County. 

stcnograplier,  appointment  and  compensation 249Q 

Heal    I'roperty. 

administrators  with  will  annexed,  powers  as  to. 26115 

application   of   provisions  to  trust   relating   to *JMl 

t'ontract  of  sale,  execution  by  representative 2607 

decedent's  interest  under  contract,  effect  of  conveyance 2715 

tlefincd 27*JK 

disposition,  for  what  purposes  subject  to 27(V> 

when  and  how  allowed 2705 

restitution    from    assets    subsequently    discovered 271S 

distribution,  when  subject  to  disposition  for 2702 

estates  in,   deemed  assets 2672 

judgment   on  claim,   proof  of  claim  against   real   property 27*^ 

lease,   e^c,  by  temporary  administrator 2000 

leasing,    order 2707 

execution   2709 

not  affected  by  death 2710 

decree  of  judicial  settlement 2711 

conveyance  to,  as 2711 

report     27f«» 

representative's  bond   270R 

when  and  how  allowed 270^) 

mortgaging  not  to  affect  mortgagee  of  heir 2714 

order    2707 

execution    2709 

not    affected    by    death 2710 

decree    of    judicial    settlement 2711 

conveyance   to,    as 2711 

report  2700 

representative's  bond 2708 

when  and  how  allowed 2706 

powers  to  sell,  mortgage  or  lease,  executed  by  executors  qualify- 
ing     26!>4 

executed    by    successors    of    trustees 260ti 

•executed   by   trustees   qualifying 2604.2606    . 

records   removed   or   destroyed,   presumption   of   appointment   of 

guardians ., 2716 

rents,  when  representative  authorized  to  receive 2701 

sale,  allowance  of   costs 2749 

allowance  on  bid  to  purchasing  creditor 2712 

directions    as    to 2685 

life  tenant's  riRht  to  be  conMdered 2717 

not  to  affect   purchaser   from   ncir 2714 

order    2707 

execution      2741* 

not  affected  by  death 2710 

decree  of  judicial  settlement 2711 

conveyance   to.  as ,  2T11 

report 2700 

rcpre<«entative's  bond ••■••   2706 
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Real  Property  -~  Continoed. 

sale  —  Continued. 

to  be  refused  if  bond  given 2704 

when  and  how  allowed 2705 

satisfaction   of   charges   against   same,    when   subject   to    disi>osi- 
tion  for 2702 

ReoordM. 

books  enumerated .' 2486 

indexing 24H7 

marginal   notations 2487 

real     pro|ierty     disposition,     presumption     of     ai>i>ointment     of 
guardians  where  removed  or  destroyed t  271G 

RefereeH. 

appointment,    powers,    compensation 25.% 

fees     2752 

reports,    confirmation,    approval,    etc • 25% 

ReferenceM. 

of  questions  of  fact 2536 

ReiitN. 

apportionment    •••••*•••• 2674 

Renpoitdent. 

defined     2768 

Sale. 

See  "  Real  Propeety." 

Seal. 

use  and  description ; 247({ 

Seeretary   of   State. 

transmission  of  papers  to,  by  surrogate 2480 

Secoritleii  Deposited  In  Coart. 

disposition  of 2690 

Secarlty. 

appeal,    to    perfect 2750 

where  brought  to  stay  commitment 27H1 

amount 27^52 

requisites     2762 

costs   2750 

Secvrltlen. 

deposit  on  removal  of  testamentary  trustee 27(M) 

on   revocation   of  letters 27(H> 

on  revocation  of  letters  of  representative 2700 

Special   County   Jndare. 

when   to   act   as   surrogate .  .• 2478 

proof  of  authority,  how  made  and 247i) 

superseded    2481-2483 

Special  Gnardlanii. 

See     "  (JUARDIANS." 

consent 25.'{4 

nomination    by    party    prohibited 25.34 

when    to    be    appointed 25.34 

Special    ProceedliiKN. 

regulations  when  before  supreme  court 2507 

130.-S 
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Special   Snrroprate. 

See     "  SUHROCATE.'* 

official   designation    2472 

when   to   act  as  surrogate *  * 2478 

Stttte    Comptroller. 

transmission   of  papers  to,  by  surrogate 2489 

State  Treasury. 

legacies  to  unknown  t>crsons  to  be  paid  ihto 2740 

Statute  of  tjlMltatlOuM. 

claims 271M> 

claims  of  creditors ill^\ 

expenses     2T<H> 

prescribed    2rt1  H 

suspension  in  case  of  claim  of  representative  against  estate....  2<i7U 

Stettoiri*A|»lierii. 

acting,  fees : . . . .   STiOO 

appointment     iMSW.  241W 

duties    2407 

fees  for  copying?  or  recording 2400 

minutes  of  testimony,  how  authenticated  and  bound 24D8 

Supreuie   Coui't. 

special     proceedings    before,    regulations 2.'i<)7 

transfer  of  causes  to  surroisnte's  court 2508 

Suretlen. 

.See   "  Bonds." 

Surrogate. 

acting   surrogate,    official    designation ''^'r 

books,   indexing   *...«....  24h7 

preservation    24^J^ 

to  be  kept,  enumerated 24^<fi 

concurrent  jurisdiction  of  two  or  more. , ., 251ii 

counsel,   when   not   to  be , 2474 

decisian   after   trial    without  jury,   effect   of '. 2i>41 

defined     27«18 

disability,    who   to   act .^ 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.. 2481 -24S3 

disqualifications,    when    enumerated 2476 

when    objection    must   be    taken 2477 

disqualified,    who   to   act 2479 

exceptions   to    rulings,    now    taken 2542 

expenses  when  going  to  place  other  than  surrogate's  court XQOl 

general    jurisdiction 2510 

y                              incidental  ixjwers    2490 

.^^  Kings  countVj    transfer   of   cause'  to   supreme   court   in    case   of 

disabtlity    of    surrogate 2478 

proof  of  authority,  how  made  and  superseded 24Kl-24^ 

liability    for    clerks'    acts 2475 

ofBcial   designation    2472 

orders,    how    enforced 254^ 

papers,  preservation 248H 

transmission   to   secretary   of   state   or   state   comptroller..  24KII 

powers,   when  clerk   to   exercise 2509 

previous  acts  confirmed 2760 

reference  of  questions  of   fact 25o6 

seal     2473 

temporary,    appointment    24S4 

compensation    24S5 

vacancy,  who  to  act 2478 

supreme  coiiit   to  act   in   New  York  courtty 24»Sl> 

proof  of  autlioritv.  how  made  and  superseded .   5MMl-24sn 
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Sarroarate*!!   Conrt. 

court  of  record 2 

defined    27tJ8 

included  in  term  "  judgie  " 3343 

seal 2T,  30,  2473 

Temporary  Admlnlatratora. 

See  "  Administratoks." 

Temporary  Snrroarate.  ^ 

See    "  Surrogate.** 

appointment    2484 

compensation    2485 

Terms. 

New  York  county,  appointment 2o06 

Testamentary  Giiardii|ns. 

See    "  Guardians.** 
bonds,  when  required 3S6T 

Tei^tamentary   Trustees. 

See    "Bonds;"    "Judicial   Settlement.** 

bonds,   when   required SOOT 

commissions     27ri3 

counsel    fees,    allowance , ,....* 2(t92 

defined   , 2768 

executor,  effect  of  acts  when  same  person 2ti40 

expenses  incurred  by,  payment 2602 

legacy,  petition  to  compel  payment. 2689 

proceedingv  upon  return  of  citation . . . . » 2690 

official   oath , 2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property,  petition  to  compel  p«ymen( 2689 

proceedings  upon  return  of  citation 2600 

qualification    2637 

trust  companies   2637 

removal S5«0-2671.  2574 

deposit  of  securities , 2700 

security    rer,uired   from 2tK^9 

successors,  appointment  vpon  disability 2638 

Testimony. 

taken  out  of  court  by  permission,  filing 2547 

when  surrogate  may  proceed  to  place  where  witness  is 2543 

where    surrogate   may   proceed    to    another    county    to    examine 
witness     2544 

Time.  . 

when  court  open 2504 

Transfer  of  Cannes  from  Supreme  Court. 

/    regulations    2508 

Transfer  Tax. 

real  property,  when  subject  to  disposition  for , 2703 

Trustees. 

See    "Testamentary   Trustees." 
real  estate,  power  to  sell,  mortgage  or  lease,  to  be  executed  by 

those  qualifying 261H,  2606 

to  be  executed  by  successors ..».•...•......••..  2696 


INBBX. 

Trtt«t«. 

created  by  will  or  relating  to  real  property,  appticaiioii  of  pro- 
vision     2641 

UndertaklnflT. 

See    "Bonds." 

• 

United  Klnirdom. 

See   "  (iREAT   Britain  "  and  "  Ireland." 

Unknoirn    Pernona. 

legacies  to,  disposition 2740 

teal  property,  distribution  for  payment  of  distributive  shares. . .  2T<iCt 

Voluntary  Aecoant. 

See  "  Judicial  Settlement." 

'Weatehenter  County. 

stenographer,  appointment  and  compensation 249^ 

TVIdow. 

exemptions  for  benefit  of 267^ 

proceedings    to    compel 2671 

Wllla. 

certified,  may  be  read  in  evidence 2621 

construction    2613 

defined 2768 

petition  to  compel  production 2807 

probate,   citation,   contents 261U 

contents    of    petition 2609 

decree  to  revoke  former  letters  of  administration 2624 

decree  to  state  whether  contested  or  not 2614 

destroyed,   proof  of 2813 

jury  trial 2817 

lury  trial,   proceedings  upon 2619 

letters  testamentary,  when  to  issue 2625 

lost,    proof    of 2613 

notice   to    legatee   and    devisee 2616 

objections  filed,   notice  to   legatees   and   devisees 2618 

proof   of   service 2618 

objections,    who   may   file 2617 

of    citizens    of    the    United    States    domiciled    in    Great 

Britain    and    Ireland 20i)8 

proof  required   2611 

surrogate  to   be  satisfied  of  validity 2614 

testimony,    commission    to    take 'MVl 

testimony,    dispensing    with 2612 

who  may  propound 2IK)9 

who  to  be  cited 2610 

witnesses,    proof    of    handwriting 2*512 

witnesses  to  be   accounted   for 2612 

witnesses    to   be   examined 2611 

proved    elsewhere    in    state,    recording 2622 

record    book 24SiS 

recording 262(> 

when   proved   elsewhere   in    state 281£J 

record  of,  may  be  read  in  evidence 2621 

when  proved  heretofore  as  evidence 2I&23 

retention  in  surrogate's  office ;   exception 2t£3ii 

trust,  creating  application  of  provisions  to 2I»41 

witness  not   disqualified   when   beneficiary 254ri 

'WltneNwen. 

examination  by  surrogate  elsewhere  than  in  court 2543,  2rr44 

fees     2752 

will,  not  disqualified  when  beneficiary  under 2545 


INDBX 

on  file  in  New  York  county  for  twenty  years,  are  presumptlvt 

evidence 905 

when  court  may  order ^ 1688 

contents  and  service  of  order 168S 

authority  to  enter  under  order 1684 

commissioners  of  partition  may  employ  surveyor 1552 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur* 

veyor .^ 1600 

surveyor's  fees  in  partition  or  dower 8290 

Syracnae,  Municipal  Court  of  tbe  City  of* 

is  not  a  court  of  record 8 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

T. 
TaTern-Keeperfl. 

disqualified  to  act  aa  justice  of  the  peace 2866 


Taxea. 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  seizure 

for 1893 

to  be  paid  by  officer  making  sale 1676 

f»roperty  seized  for,  cannot  be  recovered  in  replevin 1690 
iability   to   state    for,    not   affected   by   insolvent    debtor's    dis- 
charge   2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison- 
ment on  execution    2218 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2231 

against  decedent,  entitled  to  preference  m  payment 2682 

additional  allowance  on  certiorari  to  review  assessment 3253 

Taxpayer's  Act! on. 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

Teaeber*. 

may  be  excused  from  serving  as  jurors....     1033 

Teleflrrnplia. 

operators  exempt  from  jury  service , 1080,  1081,  1127 

proof  of  exemption    '.   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 3379 

service  of  justice's  summons  on  companies 2881 

Telephone  Compantea* 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 3379 

Tenants. 

See    '■  Ejectment; '•    "  Landloid   awd   Tihaht;"    "Sum- 
mary Proceedings  to  Dispossess." 

execution  against  property  in  hands  of 1371 

Tenants  in  Common. 

may  maintain  ejectment  separately 1500 

ouster  must  be  proved  in  ejectment  between  co-tenants 1515 

action  of  partition  by,  see  *'  Partition." 

action  Ur  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  i  rofits 16tRi 

ier. 

when  tender  may  be  made  after  suit 731 

costs  to  date  to  be  included 731 

amount  tendered  to  be  paid  into  ^iurt.... ••.•.•••••  782 

188B 


INBBX. 

TcBder  —  Con  tinned. 

notice  of  payment  into  court * ••  TSt 

effect  of  sufficient  tender 78S 

costs  after  sufficient  tender 733 

accepted  amount  to  be  deducted  from  recovery 734 

costs  M'hen  tender  su;ccptc4 ••» «•• 734 

Testan&entarr  Triuiteeiu 

Sec  "Trvstsm." 

Timber. 

proof  of  title  in  actions  for  Injury  to  tf]nt>er  on  tinoccupied 

lands 96D 

action  for  cutting  on  lands  of  individual  or  municipality 166T 

treble  or  single  damages  for  cutting 1068 

Time. 

of  notice  of  motion,  eight  daprs 78D 

extension  of  time  before  esqiiiration  781 

affidavit  to  be  served  with  order  for  extension 781 

relief  from  default *.....  7S3 

not  to  be  extended;  for  action  to  abate  unless  continued 7M 

for  commencement  of  action  7&I 

to  apply  for  continuance  after  death  of  party 7^ 

to  take  appeal,  except,  etc 784»  7S5 

for  making  supnicmcntal  complaint  to   continue  action . .  75U 

computation  of  time  of  publication 787 

•  time    added    when    paper    served    by  mail 798 

extension  of,  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note   1771 

for  service  of  notice  in  N.  Y.  city  court 9161 

Title  Inanrance  Compantea. 

searches  may  be  used  in  lieu  of  official  searches 32S( 

To^vn  Co-operntlve  Insurance  Companiea. 

change  of  name  2411,  2413.  24H 

Tow  an. 

exceoted    from    judicial    stmervision 1801 

not  suhiect  to  action  to  dissolve  corporation 18^1 

bv  state  to  annul  corporation   1^>^1 

order  ot  arrest  in  action  for  funds,  etc..  of ~    549 

attachment  in  action  to  recover  funds  of ^t?? 

preference  of  actions  by  or  against   Trtl 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proot    of    ordinances,    by-laws,    etc • 941 

action   for  cutting  trees,   etc,  on   lands  of.... 1667,  1*^^ 

taxpayer's  action   to  prevent  illegal  acts,  etc..... 11125 

action  by  state  to  recover  public  funds,  see  "Municipal  Coe- 

PORATIONS." 

excepted    from    iurisdiction   of   justice's   court 286S 

jurisdiction  of  justice's  court  over  actions  by  or  again<;t  officers.  28K^ 

venire  in  justice's  court  in  action  between  two  towns 2^t&i 

penalties  for  allowinf?  animals  to  run  at  large,  see  **  StmAva." 

costs  when  action  brought  by  state  for  benefit  of  a  town ^*" 

no    fees   for  administering   oaths   to   town  -officers. 32hi^ 

Tovrn  Cleric. 

certified  copies  of  papers  filed  or  recorded  in  office  are  evidence.     9M 

deposit    of   justices    books    with ••••  S144-3147 

jury   list  to  be  filed   in  office  of ••••••••..    1<C{9 

to  transmit  copy  of  jury  list  when  lost  or  destroyad ••••.   1U39 


INDEX. 

Tranafer  Tax* 

state  may  be  made  defendant  in  action  affecting  realty  subject 
to  tax , 447 

Transportation. 

non-joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons  engaged  in 1945 

filing  statement  of  names  of  members  of  joint-stock  association, 
etc.»  engaged  in   1945 

Treason. 

attorney-general  to  bring  ejectment   for  real  property   forfeited 

for 1977 

advertisement  of  pendency  of  action 1978 

joinder  of  "  unknown  claimants  ** 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  office 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  people 1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve      983 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  9uit  required 2236 

petition  for  sale  of  animals  found  trespassing 3086 

See  ••  Strays." 
damages  entire  when  several  animals  trespass 3100 

Trial. 

for  mode  of  trial  in  different   actions,  see  titles  of  actions, 
in  justice's  court,  see  "  Justice  of  the  Peace." 

when  proceedings  may  be  private   .' 5 

stenographic  notes  of  proceedings    83 

issues  of  fact  triable  at  special  or  trial  term 976 

at  adjourned   term   of  court    "    34 

may  be  adjourned  to  another  place   41 

if  commenced  may  le  continued   beyond  term 45 

may  be  had  at  chamber.s  by  consent   239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers. . .  .  230 

view  by  court  or  jury  in  action  for  waste 1659 

marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  see  "  Exceptions." 

L  The  issues;  bringing  on  the  trial. 

See,  also,   "  Issues;  "   "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must   be  disposed  of  by  trial    96.'» 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

st'iiarate  trial   on  one  or  more  issues 97.3 

immaterial  issues  need  not  be  tried 975 

issues -to  he  tried  at  terms  held  by  one  judge  only ...*.  970 

note  of  issue  to  be  filed  ] . '.  977 

classification  of  issues !!!!!!!  $)77 

^  order    of   disposition    of    issues *  97V,  tjji) 

preference     of     issues     on     the     calendar,     see     **  pREFERkKi) 
("ausfs  " 

either   party   may    bring    i^snt*.   to    trial <^/ 

45  1401 
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INDEX. 

I  Trial  —  Contlimecl. 

j  I.  Thk  issues;  bringing  oh  the  trial — Continued. 

'                                          notice  of  trial ••....  97* 

time  for  service  by  mail    798 

time  for  service  in  N.  Y.  citjr  court ZlCl 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 31t£? 

order  for,    to   be  served  with   defendant's  pleading  in   action 

against  corporation  on  bill  or  note Iii8 

papers  to  be  furnished  at 981 

on  replevin  to  be  furnished  to  court  or  referee ITli 

II.  Place  of  trial. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  2J*^ 

removal    from    N.    V.    city  court   to   supreme   court liV.*,  ollh 

from   coauiv   court  to  change  place Mo 

in   suiMcino   c(uirt.    *^\.  ;ii.K'.t.s    i:i;:.)t    specify   place 417 

con  il.lilit    to    .sjK'cify     -t'»l 

provisions    of    sections    0.si!-JKH>,    applicable    only    to    s.uj>rtmo 

court     le»l 

when    goviriitd    jdace    of    suhject-nialter. '.fr- 
actions  relating   to    real    prtii^rty    situate   wilhoiit    the    state-.  .  .  ft^'Ja 

actions     triable     where     cavisc      arose l*'^  ^ 

in    co\nity    of    resilience    of    j^arty '.M 

where    triable    when    all    the    rartits    are    non-resi'lents IM 

action   to   bo    tried   in   county   designated    in   cornjilaint,    unlcs-s 

place    changed    ftv. 

demand    for    clianije    of    j  hue J*^'* 

motion    to    change    place    1»^7 

when   coi.rt    may   ch.ange    ]'!ace    Jf^T 

proceodin>;s     subsequent     to     change {»*'"*^ 

county   clerk   to    transmit    filed    pajiers   on   change '.♦n^ 

order    to    change    lakes    effect    on    entry IK« 

where    motion    to    set    aside    order    changing.    Jieard ".•>!' 

where    apjieal     from    cnder    changing,    heard l^>l< 

issue   of   law   triable   in   any   county   in  judicial   district i^" 

III.  By  jury. 

feigned  issues  abolished   823 

jury  of  part  aliens  abolished   119i* 

to  be  had  as  prescribed  by  code 1190 

exclnsion  of  jury  from  courtroom  during  argument  of  motion 

for    nonsuit    ll'"' 

on  question-^  stated  and  settled  in  application  for  apiM>int:nent 

of    committee    for    incompetent 2^Ti 

venire   to   ]>rocure  jurors   not   necessary IVM 

|t  1.  Jssucs  triable  by  jury  of  right. 

^                                              on  demand,   in  action   to  annul   marriage.^ 1753 

of  issue  of  adultery  in  action  for  divorce 175T 

action   to   annul   corporatu>n    1800 

action  in   nature  of  quo  warranto 195i» 

jj^                                               action    to    vacate    letters-patent ISPS 

issues  of  fact  on  alternative  mindamus 2l>S3 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor   of  right   on  demand 2168 

summary    proceedings   to    recover    possession    of   land    of 

right  on  demand   2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  ri^ht  (m  demand ^ 3185 

of  specific  issues  of  fact  when  of  right 97n 

method  of  waiving  trial   by  jury 1O09 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury 974 

what  issues  are  triable  by   96S 

iMues  of  fact   in  partition   of  right 1544 

14U^ 


INDEX. 

Trial  —  Continued. 

III.  By    Jury  —  Continued. 

2.   When   discretionary. 

may  be    ordered   on   si)C€ific   questions   of   fact   when   dis 

cretionary    823,     971 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2000 

8.  Formation  of  the  jury» 

clerk  to  prepare  and  deposit  ballots 1163 

to  draw  ballots 1164 

mode  of  drawing  ballots   1165 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationship   1166 

ballots  drawn  deposited  m  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured   1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

line  of  talesman  for  nqn-attendance 1174 

exceptions   and   challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 
because  officer  notifying  is  party  or  interested....   n7H 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....   1180 

challenges  tried  by  court  only   1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  Jury. 

for   purpose   of   exception, .  trial    continues   until   verdict 

rendered 992 

failure  of  jury  to  agree    1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

]ury  to  assess  damages  in  action  for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  ^ivcn  by  statute 1184 

rendition  of  verdict   subiect   to  opinion  of  court 11H.'» 

general   and  special   verdict   defined 1186 

when  general  or  special  verdict  to  be  rendered. 1187 

appeal   from   judgment   where   general  or   special   verdict 

rendered  1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1180 

of  judgment  on  verdict   1180 

IV.  By  court. 

elsewhere  than  at  court>house,  by  stipulation 37 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by   969 

counterclaim   is  an  action   for  purpose  of  trial   by  court   or 

jury 974 

issues  of  law  triable  at  si)ecial  term 976 

when  issues  of  law  may  he  tried  as  contested  motion 976 

1  lOft 
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INDEX. 

Trial  —  Continued. 

I\'.   By    court    -  Continued. 

issues  in   conclcnination   proceedings S367 

when   iury   waived  and   jndgc  assents * !   1008 

method   of   v/ai''ing  trial    by   jury lOfW 

requests    for    rulings   by    court .  .  * l<rj:i 

when  decision  to  be  filed .]',    JOIO 

Sec  "  Decision." 

new  trial  for  failure  to  fi'«  within  time  limited lOli 

order  upon  motion   for  rew  trial  for   failure  to  file  decision 

Within    time    limited lOl^ 

costs   upon    order    for   new    trial    for    failure   to    file  decision 

within   time  limited 1010 

reference  of   issues,  etc.,  see  "  Reference;  "   "  Repokt." 
for  report,  see  "  Report." 

time  for  filing  decision  in  city  court  of  New  York SITS 

exceptions  to  rulings  of  surrogate  during  trial 2542 

Trial  Term. 

to  be  held  by  one  judge 229 

appointment  of 232 

of    extraordinary    term«»    2M 

place  of  holding  ^ _23S 

contempt  at,  may  be  punished  at  special  term 


TroT*  Justice's  Conrt  of. 

is  not  a  court  of  record 3 

jurisdiction   of  summary  proceedings  to  dispossess.  — '. 2234 

service  of  complaint  with  summons 3207,  320^ 

who  may  serve  summons   Jl2'l^ 

proof  of  service   33W 

action  commenced  by   service  of  summons 3209 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court   3213 

effect  of  provisions  on  iurisdiction   and  proceedings 3214 

jurisdiction  of  civil  actions ^^^ 

of  action  for  penalties 3223 

may  enter  judgment  by  confession   ^^ 

docketing  judgments 3225 

execution  on  judgment   322S 

provisions  made  applicable  to   3225a 

Trust. 

property  held  in,  not  reached  T)V  creditor's  action l^fTft 

by  supplementary  proceedings    2I<W 

income  subject  to  exeruti(»n  on  judgment  for  necessaries,  etc...  KOI 

not  affected  by  revocation  of  letters  of  testamentary  trustee.  . . .  2*71 
sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee 14TS 

sale  on  execution  of  real  property  held  in  trust 1431 

Trnst  Companies. 

designation  of  deio';itories  of  court  funds 746 

accounts  of  depositories  of  court  funds 732 

certificates  to  deposit  of  court  funds.  .^ 753 

agreement  with  sureties   for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property 2352 

excepted   from  provisions  for  voluntarv  dissolution 242'1 

securtics  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond    2576 

deposit  of  decedent's   funds  or  property  by  direction  of  surro- 
gate   2898 
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Trmatce«« 

I.  Rights,  powess  and  duties. 

of  property  of  person  confined  for  crime,  see  "  CmxifB  and 

Criminals." 
powers,  appointment,  etc.,  on  application  for  discharge  of  in- 
solvent debtor,  sec  "  Insolvent  Debtors," 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  iniant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 2153 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined ..•..  449 

limitation  of  action  for  money,  etc.,  received  by 410 

may   sue   without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction  of   justice's    court 2865 

joinder  of  causes  of  action  against 484 

-order  of  arrest  in  actions  for  funds  or  property  misapplied...  540 

in  justice's  court 2895 

not  to  be  arrested  when  sued  as  representative 555 

appearance  in  condemnation  proceeding 3363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal... 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 502 

*        by  or  against,  in  justice's  court « 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against   property   in   hands  of 1H71 

leave  to  sue  on  bond  of  trustee  appointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred..  1916 

when  personally  liable   for   costs .'i246 

costs  against,  payable  from  estate 3240 

security  for  costs  discretionary 8271 

costs  in  condemnation  proceedings. 8372 

III.  Testamentary   trustees. 

See   "  Surrogate's   Court.'* 

preference  of  actions  by  or  against 701 

revocation  of  appointment  for  failure  to  gi\c  new  bond 812 

I'. 
Vndertakingrn. 

I.    KhUL'ISIThS,    FORM    AM)    SUFFICIENCY. 

to    be    acknowlciljifcd     MO 

iwrty   need  not   join   with   sureties Sll 

one   surety   Milhcient,   unless,   etc Sll 

fidelity   or  surety   company  ec|iii\a1ent   to   two   sureties 811 

execution  of,   by  fidelity  or  surety  comnany 811 

form  ....    812 

affid.ivit   of  Mireties   or  party 812 

approved    by    court    or    jiidKc 812 

petition   by   surety  to  he   relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  .  812 
revocation    of    appointment    of    principal    for    failure    to    gi\e 

new   bond    812 

agreement  for  deposit  \<itli  trust  company  or  safe-deposit  com 

pany 8t:{ 

further  protection    for 81.'»a 


IKDEX. 
Lnderiakini^N  — >  Contliiiied. 

I.    Rini^TSlTES,     t«>RM    AND    SUFFICIENCY CoOtittUed. 

to   be    filed S16 

referent  c     to     approve     827 

juf^titication   by   fidelity   or   surety   company    Ml 

examination   of   sureties    813a 

when   several   sureties  mav   justify   in   smaller   sum M:S 

notice  of  justification  in   S.   Y.   city   court 31«>1 

amending   defects   in    7^> 

immaterial  variance   from  statutory   requisites  does  not  affect.  7^* 

not  affected  by  change  of  parties *«l.'» 

not   impaired   oy   removal   of  action   from   county  court ^<) 

putting   in   fictitious   surety   punishable   as   civil   contempt — .  14 

II.  Ik   provisional  remedies. 

1.  Arrest. 

for    order    of   arrest 559.     dQD 

motion    to    increase    security 567,     3flS 

of    bail    to    procure    discharge 57r> 

2.  Injunction. 

on    granting    of    injunction Gll-Q^.' 

by    defendant   to    indemnify   plaintiff    for    vacating 6b!9 

8.  Attachment. 

on   obtaining  warrant 640»  942 

on  levy  of  attachment  on  goods  aboard  ship G52 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on.  on  attachment  of  vessel   '  GG4,  665 

by  plaintiff,  on  attachment  of  foreign  vessel. 668 

to   discbarge   attachment  of    foreign   vessel  on   claim   of 

title 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   689 

justification  of  sureties  on  application  to  discharge  attach- 
ment   690 

on  application  by  partner  to  discharge  attachment 6D4 

proceedings   to   ascertain   sufficiency    of   sureties    on    dis- 
charge of  attachment.  ^ 6B6 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

ve'^sel 701 

delivery  of.  to  defendant  on  discharge  of  attachment....  719 

III.  In  specific  actions  and  proceedings. 

as  security  for  costs • 3273 

for  restitution  on  judgment  by  default  when  summons  served 
by    publication • • •••..  1216 

Bills  and  notes. 

of  indemnity  on  recoverivigr  judgment  on  lost  bill  or  note.  1916 

Certiorari. 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
view  2131 

Contempt. 

to  procure  discharge  from  warrant  of  attachment  in  con- 

tempt  pending  hearing   2277 

of  pe-Ron    committed    for   contempt   of   order   restrain- 
ing waste  of  property  sold 1445 

ihmfer. 

by  doweress  for  rettituticn  if  appMl  succeuful 
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INDBX. 

laidertakinsfi  —  Contliived* 

III.  In  specific  actioks  and  nocEEDiNGS  <— Contlxiued* 

Execution, 

by  person  designated  in  order,  to  whom  execution  !s  di- 
rected  13Q2 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  proj/Crty  levied  on 1419 

on   leave  to  issue   execution   on  judgment  for  legacy  or 
distributive  share 1827 

Jail  liberties. 

for  jail   liberties.    • ISO 

is  indemnity  to  sheriff  and  creditor 151 

prisoner  committed  if  surety  insufficient 152 

Liens  on  vessels. 

in  proceedings  to  enforce  liens •...  8421,  8436.  3438 

Notice  of  pendency  of  action. 

on  application  to  cancel 1671 

for  cancellation  of  notice  in  creditor's  action 1674 

Pmrtition, 

by  guardian  ad  litem., « 1536 

by  party  to  refund  share  paid  over l^M 

Replevin. 

of  plaintiff 1699 

exception  by  defendant  to  plaintiffs  sureties ITOiJ 

justification  of  plaintiff's  sureties 1703 

by  defendant   to   reclaim   property 1704 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on , 1733 

IV.  On  appeal. 

1.  In  general. 

respondent   may  waive  security  1305 

deposit,  in  lieu  of  undertaking  , . , , i;i06 

to  be  filed 1307 

order  for  new  undertaking 1308 

when  action  may  be  begun  on  undertaking 1309 

on  appeal  by  municipal  corporation 1314 

to  susfiend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

•  to  stay  orders  pending  appeal   from  inferior  to  supreme 

court 1343 

to  ttay  execution  on  appeal  to  appellate  division 1352 

To  court  of  appeals. 

to  perfect  appeal » , ,  1326 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 
erty   1331 

to  stay  execution  on  appeal  from  judgment  or  order 

of  afiirmance 1332 

two  or  more,  may  be  in  one  instrument 1334 

sureties I334 

service  of  undertakinj?  and  notice  of  filing 1334 

need  not  be  approved 1.135 

notice  of  exception  to  sureties 1.33.^ 

justification    of  sureties 1 33.^ 

notice  of  justification '  1335 

reference  on  justification  of  sureties 1.3.35 

txpenscs  of  referenrr  on  justification  of  lureties...  1831 
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INDBX. 

I  iMlertukin^'M  —  Con  tinned. 

I\".  On    Appeal — Continued. 

From    surrogate's   court. 

Sec  "  Surrogate's  Court." 

to  perfect  appeal •...••... 

to  stay  execution  of  decree 2578 

to  stay   commitment    for   disobedience  to   decree    ox 
order , 25T9 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court 31( 

of  justice  of  peace 2862 

action  by  party  on  undertaking  to  people  or  public  officer....      814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  imdertakings  on  appeal  to  court  of 

appeals T91 

on  undertakings  to  sheriff 791 

no  appeal  to  court  of  appeals  from- judgment  of  affirmance  in 

actions  on ••••..      191 

VI.  In  justice's  court. 

plaintiff's,  on  order  of  arrest •4*«o«*<*«*  289t 

on  warrant  of  attachment   2908 

by  defendant  for  redelivery  of  attached  property 2911 

of  third  party  claimant  under  attachment 2912 

plaintiff's,  in  replevin    25^) 

by  defendant  in  replevin  to  reclaim  chattel 2925 

justification   of   sureties  in    replevin 292fi 

action  on  undertaking  in  replevin 1733-1735,  2931 

on  answer  of  title  to  real  property 29SS2 

to  stay  execution  pending  appeal 30fW 

on  demand  for  new  trial  on  appeal 3089 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays • 8109 

Unincorporated  Aaaoolattons* 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process..  133.  IIM 
pri.soncrs  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032.  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible       • 

in   evidence 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 941 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence M5 

officers  exempt  from  jury  service 1081,  1127 

proof  of   exemption 1082,  1128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  county. ,   1137 

«roof  of  exemption 1128 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution 1393 

property  taken  under  statute  of.  not  to  be  replcTied. « •  •  •  •  1090(  2919 
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INDEX. 

United  StateH  —  Contlnned. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 21111 

debt  of,  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  2218 
payment  of  debts  of  decedent  entitled  to  preference 2682 

ITnkBOTPn  Partlen. 

Eublication  of  summons  against 438 
ow  described  in  summons    451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death   of  unknown  heirs  when  money  paid  into 

court 841 

in  partition;   service  of  summons  by  publication   1541 

"  must  be  mentioned  in  complaint    1542 

collection    of   co'sts    against    1550 

protection    of   rights    of    1572 

investment   of    snares   of    1582 

distribution   of  shares   of    1582 

compensation  to  eoualize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment     1251 

Joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 1970 

effect  of  judgment   against 1980 

In  surrogate's  court :   citation   to. '. 251^ 

service  of  citation 2523-2525 

in    surrogate's    cotut. 

Sec  **  Sirrckiate's  Court." 

designation  of  unknown  defendants  in  justice's  court 2884 

service  of  precept  for  sale  of  animals  found  straying 8088 

rnoccnpted  Land*. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc ••     960 

V»c  and  Occupation. 

guardians  and  trustees  for  Infants  holding  over,  liable  for IflfM 

life  tenant  holding  over  liable  for 1664 

action  by  joint  tenant,  etc.,  against  co-tenant 1666 

tJaiirpatlon. 

action  to  try  title  of  alleged  usurper,  sec  "  Quo  Warranto." 

Usury. 

-when  cause  of  action  for,  is  assignable j.^1] 

Utlca. 

preparation  of  jury  list  in 1041 

VTtlca,  Recorder*fi  Court  of. 

is  a  court  of  record • ^....  2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court 3107 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred .S190 

remova'  of  action  to  county  court  for  disability  of  judge 3200 

subpoen^  may  he  served  anywhere  within  state 3201 

application   of   provision^    of   code 3202 

section  3301  relating  tc  clerk's  fees  not  applicable 8302 

V, 
Variance. 

when  material • 539 

proof   of  i)rtMU'licc    necessary fUKi 

amendment  discretionary 5.^,  540 

distinguished    fmm    failure  of   imiof 541 

between   summons  and   complaint,    materiality 721 

tiPtn«tcrial,  tQ  b^  disregarded  in  justice's  court «... 2^9 

140» 


r 


INDEX. 


Vendor  and  Purchaser, 

Sec  "  Specific  Performance." 

interest  in  executory  contract  may  be  reached  by  judgment  cred- 
itor's   action 1874.  ISTJi 

action  to  compel  conveyance  by  infant  or  incompetent 234.'» 

executor,  etc.,  may  maintain  action  to  compel  conveyance  of 
property  contracted  to  be  sold  by  decedent   2346 

judgment  in  action  against  infant  or  incompetent  to  compel 
conveyance     2347 

Veime. 

place  of  trial,  see  "  Trial/'  II. 

Verdict. 

may  be  received  on  Sunday • ••••••...•• i 

defects  cured  by  judgment  on 721 

entry  of  judisfment  on  death  of  party  after 763 

in  action  for  wrong,  no  abatement  after 764 

void,   if  rendered  a  Iter  party's  death 765 

motion  to  set  aside 999,  1000,  118& 

failure  of  jury  to  agree 118l 

jury  to  assess  damages  in  action    for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,   damages   given   by    statute ^ 1184 

rendition  of,  subject  to  opiniun  of  court * 1185 

general  and  special,  defmcd 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

entry   of    judgment   on 1189 

no  civil  or  criminal  liability  for  verdict 1192 

motion  for  judgment  on  special ., 1233 

on  verdict  subject  to  opinion  of  court. .  T 1234 

interest  from  time  of  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arreais 1506 

to  state  nature  of  plaintiff's  estate 1518 

when  plaintiff's   title  expires  before  trial 152C 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in,  remainder 1643 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  s.tocessful  party. .   1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  differe»it  parties "172$ 

in  justice's  court 172^  2931 

.^  rendition  of,  on  alternative  mandamus 2063 

W  in   justice's    court    30nfi 

part  may  be  remitted  in   justice's  court 9016 

remitting  portion  of,  in  city  court  of  New  York 3176 


^ 


Verlfleatlon. 

terra  "  affidavit  "  includes  verified  plc^amg 3343 

dilatory  defences  must   be  verified 513 

when    required   to   pleading 523 

omission  where  party  privileged  fror.  testifying 523 

allegation';  dccined  mndc  on  knowlcr^ge  unless  otherwise  stated..  524 
denial  of  knowledge,  etc.,  deemed  allegation  that  person  verify- 
ing has  none 524 

how  and  by   whom  made^ ,  .^ 525 

parties  united  in  interest 525 

by  domestic  corporation 325 

by  state  or  '-ublic  officer 525 

by  agent  or  attorney 525 

in  action   on   written   instrument •..•.,..  K5 

parties  not   within  county   ••••  525 

py  foreign  corporation in •t^.tint..* 
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fTerlllcatit  n  —  Continued. 

form  of  affidavit •••••••••••••••• 626 

of  counterclaim  in  answer  only t«««** 627 

remedy  for  defect  or  absence  of 628 

of  answers  to  charge  of  fraud 62C 

of  petition  for  leave  to  sue  as  poor  person 469 

of  copy  of  account  sued  on 631 

of  statement  for  confession  of  judgment 1274 

answer^  in  action  for  divorce  need  not  be  verified ^. . .  1757 

complaint  to  charge  joint  debtors  not  personally  summoned  must 

be  verified 1038 

writ  of  mandamus  and  return  not  required  to  be  verified 208'» 

when  return  to  alternative  prohibition  must  be  verified 2098 

of  petition  by  insolvent  debtor  for  discharge  from  debts 2151 

by   insolvent    debtor    for    exemption    from   arrest   or   dis- 
charge  from    imprisonment 2189 

for    appointment    of    trustee    of    property    of    criminal 

prisoner 2222 

in  summary  proceedings  to  dispossess 2235 

for  apfx)intment  of  committee   for  incompetent  person...   ^25 

for  sale  of  real  property  of  infant  or  incompetent 2350 

for  change  of    name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion.  .  . 2422 

and  answer,  in   condemnation  proceedings 8366 

for  sale  of  corporate   real  property 83fll 

plaintiff  to   prove   his  case   in   justice's  court,   except  where   a 

verified  complaint  is  served 2S91 

verincalion  of  cornplnint  in  justi'c's  court 1^J36 

verification  of  answer  in  justice's  court •>o'V^ 

\  immu^lm.  " 

N-  y'l.^^^y  court  has  no  admiralty  or  maritime  jurisdiction :M7 

jurisdiction  of  N.  V.  city  court  over  actions  for  assaults,  etc.,  on.  317 

over   actions  for  services   on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court....]!.!.!  3*177 

See      City  Court  of  New  York;"  "  Marine  Causls." 
captain,  etc.,  of  vessel  exempt  from  jury  service...    1030.  1081,  1082 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence  _ QJK 

attachment  of  goods  aboard  ship. ... ..!!!!! ..............  .  ! !  fl52 

Lonnivance  to  prevent  attachment  of  go.ds  aboard '. !  653 

I.  Attachment  op  vessels. 

proceedings  on  claim  to  domestic  vessel 660 

appraisal f^Qi 

undertaking  for  release .*  ]  !  !  qQ2 

order  discharging  vessel   ! .'.'!!!!!!!!!  663 

ACiion  by  sheriff  on  undertaking !!.!!!!!  664 

by  defendant  on  undertaking *.*.'.!  664 

deforces  in  actions  on  undertaking 665 

appTAxsal   of  foreign   vessel !!!!.'*  OfJfJ 

notice^  of  appraisal  of  foreign  vessel ! ! ! . . ....... .  \ '.  667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel...!!  66S 

discharge  of  foreign  vessel    ' CSO 

of  foreign  vessel  on  claim  of  title .'.*.'. '.  *. ! .' ! ! !  670 

sale  by   sheriff    671-673 

provisions   for  discharge  apply  tovessel.*. .'.!!!,'.'.','...".!!.. .  69^ 
undertaking  by  junior  creditor  to  prevent  release  of  foreiim 

vessel *  jfy* 

subsequent  attachment  of  foreign  vessel ... . . ! ! ! . .'..'.. .!!!!!  702 
II    Enforcement  of  liens. 

to  be  as  prescribed  by  code .^-IIO  " 

application  for  warrant .'. .'. ii4'>n 

undertaking   accompanying  application ^401 

issuance  of  warrant   ,.,,..  .'.'.*.*." ',  34'^2 
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INDBX. 
Ve««el«  —  Contlnneil. 

II.    EKrORCEMENT    OF   LXEN8  —  ContlnUCd. 

execution  of  warrant •••••• 

service  of  order  to  show  cause 342S 

order  to  show  cause  why  vessel  should  not  be  sold 3423 

Eublication  of  notice  of  application 3424 

earing  on  return  of  order  to  show  cause 3424 

order  to  sell 3426 

sale 3427 

advertisements   for   claims   on   proceeds 342S 

distribution  of  proceeds    3428 

claim  under  lien  for  which  no  warrant  has  issued S42& 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 8431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds   34SR 

payment   of   uncontested  claims 3433 

distribution   of   surplus    3435 

application  for  discbarpc  of  warrant ^ 3435 

undertaking   accompanying  application   for  discharge  of   war- 
rant   343S 

discharge  of  warrant 3437 

action  on  undertaking  on  discharge  of  warrant 343^ 

costs  and  fees 3439 

sheriff  must   return  warrant. 3440 

discharge  of  lien  on  undertaking 3441 

Veterinary  Surgeon h. 

exempt  from  jury  service 1030,  1081.  1127 

proof  of  exemption • 1082,  1139 

i 

Vexationfl   Lltifratlon. 

when  a   misdemeanor •. 1900 

action   for   damages  for IStOf* 

treble  and,  increased  damages  for 1801 

View. 

by  court  or  jury  in  action  for  waste. 1659 

sheriff's  fees  on 3307 

by  commissioners  in  condemnation 3379 

Vlllafres. 

action  by  state  to  recover  public  funds,  see  "Municipal  Cos- 

poRATiONs;  '•  '*  State." 

order  of  arrest  in  action  for  funds,  etc.,  of Md 

X                                  attachment  in  action  to  recover  funds  of. 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  16fiS 

excepted   from   judicial  supervision mM 

not  subject  to  action  to  dissolve  cor|>oration IftiM 

by  state  to  annul  curporation   l**lW 

taxpayer's  action  to  prevent  illegal   acts.  c*c IftS 

overseer  of  poor  may  su;?  upon  cause  of  action  arising  before 

his   term 1926.  IfS^ 

action  against    overseers  of  poor  on   cause  arising  before    their 

term \927,  19® 

action  by  state  for  public  funds  excepted   from  jurisdicdon   of 

justice's  court .^ 2863 

commissioners  of  streets   to   «;cize   straying  animals 3084 

costs  when  action  brougnt  1  y  state  for  benefit  of  ylllagiQ 3243 

proceedjnps  to  acnuirc  lands  excepted  frotn   repealing  clause  of 

condemnation     law gjig 

execution  against  %\  agt  s  ot  employees , , i , . !  *  I !    1381 
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no  appeal  to  court  of  appeals  irom  judgment  of  affirmance  in 

action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action .^ 1879 

judgment  for,  enforceable  against  wages,   trust  income,  etc....   1391 

Walla. 

action   for  damages  for  encroaching  wall  to  be  brought  within 

^  two  years 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..  14!H> 

satisfaction   of  damages  for  encroachment   transfers  title 1499 

easement   for  encroaching  wall   created  by  lapse   of  two  years 

without  action 1490 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.     404 

Waste. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issues  of  fact  in  action  for,  are  triable  by  jury 9<»8 

action  for,  triable  in  count>f  where  property  situated 982 

order  restraining  waste  during  period  oi   redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  nunish  for  contempt.  144.'? 

commitment  for  contempt    1444 

discharge  on  undertaking    1445 

prevention  of,  by  defendant  pending  action  aflFecting  real  prop- 
erty    Ift^l 

against  whom  action  for.  lies 1051 

heir,  devisee  or  grantor  of  reversion  may  maintain 1652 

may  be  maintained  by  or  against  infant  in  his  own  name l(5St> 

ward   may  maintain  action   for.   against  guardian.. ^^I*}*' 

action  for.  by  grantee  of  realty  sold  under  execution ^^'^j 

Judgment  for  treble  damages ^. ; ^''i*'} 

forfeiture  of  life  estate  or  unexpired  term  for  malicious lO-Vj 

against  co-tenant ^^0^ 

partition  of  property  in  action  against  co-tenant lO.jiJ 

interlocutory  judgment  for  partition   ■ ^^}Z 

partition:  reference,  etc.,  to  ascertain  rights  and  interests KmT 

necessary  parties  to  be  brought  in Ifi.'T 

deduction  of  damages  from  defendant's  share ICrj.S 

view  by  court  or  jury 10."9 

Wayne   County. 

allowance   to  grand  and  trial  jurors 3314 

Weather. 

certified  record  of  weather  bureau  observations  is  admi«siMc  in 

evidence ^  \\^*| 

evidence    of    weather   con«litit».is ^*»1' 

We«tcliepi<er    Coanty. 

notes  of  iss\ie  and  notices  of  trial  in 9j^7 

calendars  in • 9i7 

compensation  of  conrt  crier 91 

fees  of  constables  and  dennty  slu-rifFs  for  attending  court .jn*J 

allowance  to  grand  and  trial  jurors 3314 

Widow. 

See  "  Strrocate's  Cot'kt." 
dower   rights,    src  **  I)fi\SKR." 
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I.  In    general. 


See  **  Surrcxjate's  Court.'* 
action  by   cliild   born   after  will^  or  by  -witness   to   will  to   re- 
cover  share  of  property 1868 

to   (It'tcrniine   validity   of   will   of   real   property 1S66 

construction    may    he    determined    by    judgment    in    action    to 

establish   ISttl 

preference  of  actions  relating  to 791 

appointment  of  receiver  as  successor  to  sole  executor  pendinii? 

action   to  construe    ISGP 

additional    allowance  to  plaintiff  in   action   to   procure  adjudi- 
cation   upon    32r>2,   32^ 

com]iulation 32162 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 
provisions    of    ^iXu 


II.  Actions  to  establish. 

'♦next   of   kin"    defined , 1870 

provisions  apply  'to  y»i\\  made  before  enactment 18l$T 

when  cause  of  action  accrues 38U 

limitation   of  action    3}<2 

when   action    may    be  brought IWl 

action   to  establish   lost  will 1M>1 

judgi;icnt    that    will    be    established 1S62 

construction    of   will    establishetl    by   judgment ISlU 

judgment  to  direct   transmission  of  copy  to   surrogate  and   is- 
suance   of    lettfiR 1S6S 

surrogate  to   rec'ttrd   will   and   issue   letters l.MVI 

evidence   required    to   t-stablisli    lo^t    or    destroyed    will IS**.** 

appointuicnt  of   receiver   as  successor  to  sole  executor  ]>cndnig 

action    l}*)^ 


III.  Probate. 

St-e   "  SrRR<WATi's   Court." 
compttency    and    admissibility     of    testimony    of    physician..     JOi> 

of   attorney    wlio    is   subscribing   witness 8.'Sii 

acknowledgment    of    will    does    not    render    it    admissible     in 

evidence IKfT 


WItflieNMeN. 

See    **  St'RROliATF.'s    Coi'ET." 

I.   .Xtten dance;      examination;     privilege.        Sec,     also,      **  Stb- 
pokna." 

l>ower   to  ailminister  oaths 7 

exaininatitin   to   ascertain  capacity  to  take  oath ^^ 

may  be  bubpcenaetl  to  atten<l  before  referee 1«»1T 

power   of   referee   to   compel   attendance   by   attachment lOlS 

1414 


L 


IXDEX. 

WitneMMeM  —  Contlnned. 

I.   Attendance;    ICxamination  ;    Privilege  —  Continued. 

habeas  cori)US   to  bring  up  prisoner   to  testify,   see   "  Habeas 
Corpus." 

requiring  atten<lance   before  arbitrators.  .  .*. 2370 

production   of  b«Kik.s  can   be  compelled  only  by   order   or  sub- 
poena   duces    tecum W»7 

attendance  and  examination  before  sherirf's  jury 1<>8 

must   ansHcr,    though    ansv\er    admits   civil    liability NS7 

cannot     refuse    to    an.suiM-    incriminating    question     in    action 

against   corporation    for    usuri)ing    francliise lOtVi 

an.swcr  not   excused   in   supplementary   proceedings  as  tending 

to  convict  of   fraud 1!4(><) 

privileged    conimunicatitMis    between    husband    and    wife KW 

confession.s    to    clergymen 8.'>^i 

to   attorneys    and    their   employtes KH5 

professional    inf«»rmation    by    physicians   and   nurses....  S'{4 

physician  may  testify   when  vali(iity  of  will  in  question.  KW* 

physician  attending  injured  party  in   hospital Ktft 

attorney  who  witnessed  will  may  testify H'MS 

waiver   of    privilege    83(> 

testimony  of  hospital   physician  to  be  taken  by  dei»osition. . . .  8.'^(> 

order    for    subixena    for    hospital    physician ., KIG 

service    of   subp<L-na   on    hospital    physician 8^{6 

II.   Competency;   CREniBiLiiv. 

not    excluded    for    interest .- • .  828 

parties    not   excluded    82JS 

hti.sliand    or    wife    of    j.arty    not    exclude<l Hli.S 

testimony   at    fornu-r    trial   of   pariy   or   witness   since   deceased 

adiiii>sib!c KM) 

since    insane    adinis.Nibic S.*iO 

party   cannot    t«.slily    \v    |  vr^  .nal    tran.t  iction    with    decedent..  M!1> 

competency   of  husband   or  \\ifc  in  anion   for  divorce K\\ 

of  ]>laintitT'i>  wifr  in   action   for  criminal  conversation.,  Kil 

not  excluded  for  conviction   for  crime Sii2 

conviction   for  crime  may   be  used  to  impeach   credibility....  KVl 

admission  by  member   of  corporation KV,) 

testimony    of    party    adduced    for    adverse    paitv    may    be    re- 
butted   ' 8:58 

testimony  of  surveyor  and  i)rov)f  of  standard  of  measurement.  S4la 

III.   Delinqx'ent   and  recusant   witnesses. 

refusal   to  be  sworn   or  to  answer   is  contempt . . .  • 8 

to  attend   and  testify,   a  cimtenifit 14 

preventing   attendance   of,   a   contempt 14 

commitment  for  refusal  to  be  examined  or  to  answt-r....  8."itj 
punishment     of     rrcalcitriiut     witno^     ou     ilej.o>ilion     for     use 

with(»ut     tlie     slat.' Ol.''* 

ixiwer  of   referee   to   punish    for  contemt  t.  . 1(>1»S 

warrant    of    X.    N',    city    couit    to    apirehend    witness    m;jy    be 

executed    in    adjoining    counties *<^'^H 
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Wltnesaea  —  Contimied.  ^ 

IV.  Pexvilege  peom  aeeest. 

when   privilege  exists ,.,, 

dischar^:  from  arrest  in  violation  of  privilege 6t>l 

what  judges  may  discharge  witnesses  unlawfully  arrested....  bli^ 

arrest  in  violation  of  privilege  is  void bSi 

is   a   contempt ^ {<<v{ 

damages  for  unlawful  arrest 863 

liability  uf  sheriff  for  unlawful  arrest b<»i 

V.  Fees. 

generally 3318 

on  deposition  to  be  used  in  another  state 331U 

in  justice's  court. 32::7 

party  testifying  not  entitled  to  witness  fees tGS& 

attorney  testifying  for  client  not  entitled  to  witness  fees. .  . .  3288 

payment  of  fees  tor  attendance  before  sheriff's  jury iri9 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justices*  courts. 

when   subpoena  may   issue 2^f* 

attachment  against  defaulting  witness 2871 

adjournment  on  issuing  attachment  for  witness 2iM7,  'JifC^ 

execution  of  attachment 2&7"J 

in  adjoining  county 2J)T3 

who  liable  for  fees  on  attachment 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine 2S>T5 

minute  of  conviction  of  delinquent  witness 297o 

execution  for  fine 2977 

application  of  fines 297"' 

delinquent  witness  liable  in  damages 2979 

oath 3««iW 

commitment  for  refusal  to  be  sworn IV^i^l 

contents  of  warrant  of  commitment 3n'"»2 

imprisonment  of  recusant  witness 3i^>2 

determination  of  competency • 3«(^1 

fees , 3327 

Woman. 

not  to  be  arrested,  except,  etc 5o3 

exempt  from  arrest  in  justice's  court 281M 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 14$S 

^  Special  damages  need  not  be  alleged  or  proved  when  unchasttty 

^  imputed -. 190fi 

flpninRes  for  slander  are  separate  property  of  married  woman..   1906 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court 3167 

in  Brooklyn  justice's  court 3131 

^  in  New   York  municipal   courts .122^ 

^  costs  in  action  for  wages  in  Xew  York  municipal  court 321:3 

in  Brooklyn  justice's  court 3131 

Writ*. 

See   •*  Certiorari;  "    "  Habeas   Cobpus;  "   "  MANDAVtrs;  * 

'*  Prohibition." 

must  be  in  name  of  people... •••••••.••••••»••  2S 

in   English   language    • • 22 

tested  in  name  of  j  udge 23 

when  returnable 23 

must  be  filed  with  return  thereto 2S 

subscribed  or  indorsed  with  name  of  officer  or  attorney.  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc •••  91 
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Wrftk  ^Conttniied. 

not  avoided  by  failure  or  adjournment  of  court 44 

•tate  writs  enumerated • 1001 

to  be  under  seal  of  court 1002 

at  instance  of  people  on  application  of  attorney^general  or 

district  attorney , 1008 

allowance  on   application   of  attorney-general   or  district 

attorney  to  be  indorsed 1008 

when  issued  on  application  of  individual,  must  state  re- 
lator  1004 

f>arties  may  appear  by  attorney 1006 

return  to  be  under  hand  of  defendant 1005 

attorney  of  relator  deemed  attorney  for  people 1000 

allowance  to  be  indorsed  and  signed 1007 

final  determination  under,  is  by  final  order 1007 

amendment  of 1007 

motions  and  intermediate  orders  on 1007 

when  to  be  made  retmrnable 1008 

to  be  served  in  same  manner  as  summons 1000 

*  non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

cd  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages   1001,  2108 

certiorari  may  be  known  as  writ  of  review lOPO 

writs  abolished,  ne  exeat  548 

injunction 602 

error  in  civil  actions • 1203 

Jcire  facias. 1083 

quo  warranto ••••• 1068 

discharge 2048 

consultation • • SlOO 

'Wyominir  Connty. 

allowance  to  grand  and  trial  jurors 8814 

Y. 
Tonkcrs,  City  Court  of« 

is  a  court  of  record 2 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil   actions    3203.  3204 

summons  may  be  served  within  Westchester  county 8205 

application  of  provisions  of  code  3208 

section  8301  relative  to  clerk's  fees  not  applicable 8802 

non-resident  may  be  required  to  i^e  •<:curity  for  costs.. ••  8268-3270 
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THE  MUNICIPAL  COURT  ACT 

OF"  THB 

CITY  or  NEW  YORK. 

[L.  1002.  Chap.  580,  as  amended.] 

AN  ACT  in  relation  to  the  municipal  court  of  the  city  ot 
Hew  York,  its  of&cers  and  marshals. 

The  People  of  ihc  Htntc  of  -Yeic  York,  represented  in  Senate  and 
Assembly f  do  enact  as  follov:s: 

Title         I.  Jurl8(1Ictlon  and  gtMipral  powers.    (HI  1-20.) 
II.  Artious;  summont;   parties,    m  25-&a.) 

III.  Provldional    rcmedlt^H.    Action    to    fort>olo««f    a    Hen    on   a    chattel. 

(H  fi5-l'12.) 
Article      I.  Order  of  arn»st.     (S|  56-70.) 
II.  Attacbnient.     (Sft  73-92.) 

III.  Replevin.     (H   05-131.) 

IV.  Action  to  foreclose  a  lien  on  a  chattel.    (M  187-142.> 

IV.  Plead IngK.     (f|   145-147.) 

V.  Proeeedlnfni   between  joinder  of  Issue  and   trial,    (fl  10.3-22tt.) 
Article    L  Adjournments.    Subpoenas.      Attendance     uf    wltutssea 
(ff   l».?-200.) 
II.  CuniDilasions  and  depositions,    (ff  205-220.1 
VI.  Trial:  trial  Jurors.    (M  2.M).243.> 
VII.  .ludffment   and  execution.     (»f  248-277.) 
Article    I.  Judgments,     (ff  248-250.) 
II.  Execution.     r||  a«()-277.) 
VIII.  rierks   and  officers,     (ff  282-.'i0fl.) 

Article     I.  Clorks  and  uffieers.     (ff  282-280.) 
II.  MarshnlH.    (ff  2n;{-:^m.) 
IX.  Appeals,     (ff  310-327.) 
X.  (\)>*t»  and   fees.     (5f  .'nO-TSO.) 
XI,  IVflnltlons;   effect   of   act;    laws   rep«'aled.    (§f  3eO-8St.> 

TITLE  I, 

Jurisdiction  and  general  powers. 

1.  Jurls«1ict{on. 

2.  Nu  Jiii-istlietion  lu  certain  cases. 

3.  Jleuioval. 

4.  Conieitii  t   of  court;   criminal. 
.'>.  ranlKlimeut. 
G.  In  view  of  court. 
7.  l'ie«eUlng    three    Kertl«»68  limited. 

5.  I'unteniplH  ])Uiiisbal»le  civilly. 
>»o.  Ill  view  of  eomt;  how  piinislied. 
y\*.  In  other  cnHOs.  onler  to  show   csnfio. 
H*.  Ketnrii   uf  onier    to   shuw   cause;    lino   or   Imprisonment;    warrant   of 

commitment. 

Rd.  Actual   los«  or  injury;   ))Nymeut  <»f  rnie. 

Se.  Omission    to    perfnrui    duty    in    iM>\ver    of    ufTeuder;    fine   or   ImprUon- 
nn»nt  for;   warnuit  of  commitment. 

8r.    Wlit-n    olT^mliT    ilis<-hni'f;('tl  frnui  iujiirl.><onmi'nt. 

Xg.  .NliseumhHt ;   wlieu  punlshalile. 

0.     rrtieess;   wheru  service  lu.iy  be  made. 
30.     Justice  to   ndutlnlster  outlift. 
11.     Hoard   of  justices. 
i:i.     Boanl  t.i  make  rules. 
l'{.     I'arts  f»f  court;   \^^^\\  lield. 

14.  Cnucurn'nre  of   majority. 

15.  .Vctlons  may   be  continued  before  another  justice. 
IG.     lu-uth  or   reuioVMl   <*f  Ju.^licu  nut   tu  liuiialr  pr<H-eedlogs,   et  fvtert. 
17.     Cnurls;   wliere  held. 
IS.     Seals. 

19.     Aci-esH  to  court-bouses,    i 
UO.    CiMle;  rules  of  supreme  court  applicable;  when. 
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i  1.   [AmM,  ]1H>5,  IWiH,  lUlO.l     JarlMdlction. 

Exfcpt  us  provided  in  the  next  «ecliuu  the  municipal  court  of 
the  city  of  Ae\/  V«»ffk  haa  jmi<«lieii^u  m  tiM^  followinif  ciril 
actions  and  proceerfinigJj* 

1.  An  action  to  recover  damages  upon  or  for  breach  of  con- 
tract, express  or  imj>tted.  other  tnau  a  proinifce  to  marry,  when* 
tlie  sum  claimed  does  not  excewl  five  hundred  dollars,  exclusive 
(*  intnreHt.  and   cORtft. 

2.  An  n<'tit)ii  nfHtii  a  hf>f>tt  emv^itiiiaod  for  the  pA^mk^nt  of  money 
where  the  sum  dsiimcd  in  he  <lue  does  not  excetMl  live  hundn»d 
dk41ar»«.  exchi(<iive  <»f  iotert^st  and  (*osts,  tlie  jiuigmeaf  to  lie 
rendered  for  the  sum  a<'tually  due.  Where  the  ^Buni  sei^'BriMl  bj 
the  bond  is  to  be  paid  in  installments,  nn  action  may  he  brought 
for  each  installment  a<«  it  heeoDi^ft  due. 

.*?.  An  action  upon  a  surety  homl  or  m*d«rtiikiniE  tak<Mi  in  any 
crturt  where  the  amownt'  elaiwunl  in  the  ffnmmons  di(ie«  not  «*xce<^i 
tlie  sum  of  five  hundred   dollars,  exclusive  of  rnterrst  and   costs. 

4.  An  action  in  behalf  of  the  peojde  «)f  the  statec)r  of  the  city 
i>f  New  York,  brought  by  the  directi<m  of  a  coiniBi«si<»ner  of  publ> 
cliarities  or  an  overseer  of  the  poor  n\rsm  a  bastardy  or  abandon- 
ment bond  in  a  case  where  it  is  prescribed  by  law  that  soch  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  aet. 

G.  An  action  upon  a  judgment  rendered  in  any  court  not  bein^ 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceedluf?  five  hundred 
dollars,  including  an  action  to  re<.*over  a  penalty  tfiven  hy  the 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  esonj)€  from  the  jail 
liberties  of  any  county  within  the  city  of  Xcw  York,  where  the 
sum  claimed  d(K*s  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  »if»re  chattels  with  or  without 
damaK^'r'  for  the  taking,  withlmldinjj:  or  detentii>n  thereof,  whert' 
the  value  of  the  cliattel  or  of  all  the  chattels  a;*  stated  in  th»* 
aflidavit  made  on  the  part  of  the  plaintiff  does  not  exceetl  lire 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  butu  of 
money,  in  any  case  where  such  a  lien  exists  at  the  coiumeniN'- 
ment  of  the  action  an<l  where  the  amount  of  the  lieu  does  not 
exceed  five  hundred  dollars,  exclusive  o^  interest  and  costs. 

11.  An  a<tion  to  enforce  a  mechanic's  lien  on  real  property  in 
which  the  court  shall  have  power  to  render  judi^ent  for  the  aum 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  Uen, 
costs  of  the  action  and  all  prospective  fees,  and  to  declare  the 
auiouut  a  valid  lieu  against  the  iulcrcHt  of  the  defendant  iu  the 
property  described  in  the  complaint,  at  the  time  of  the  tiling 
tti  the  lien,  where  the  amount  does  not  exceed  five  hundt*ed  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  caimot  render 
judgment  for  the  foreclosure  and  siUe  of  the  pA'opert^'. 

lli.  A  summary  iu-occimIiiij;  un<Ier  title  l\.".»  of  chapter  sevcMttvu 
itt  the  code  t)f  civil  procedure  to  recover  possession  of  real  pn>p- 
erly  wliich,  or  a  portion  of  which,  is  situated  withiii  the  dis- 
trict wherein  the  application  for  such  wcovery  is  made.  9nch 
proceedings  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  by  any  party  thereto,  'i'he  court  in  either  case  ha^ 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  titne,  if  suh-^tantial  justlin?  wHfl  be  promoted 
thereby  and  the  rights  of  the  partK*s  have  not  beeu  iiMpaired  by 
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rea»H)n  of  the  cl4»fc»<*tive  pleaJinp,  to  dircH-t  or  sot  aside  a  vordict. 
and  to  gnnt  or  deny  ft  luotioti  for  a  n^w  trial,  tnd  nn  dppoal 
may  be  taken  thcrefmrn*  It  thmW  imt  Ik^  nefetisary  for  the  court 
t9  sign  the  warrftDt,  tot  it  sImII  he  tfiffned  by  the  clerk  In  the 
aauie  n«fiiier  in  which  be  now  iHsues  executions  on  money 
itdgUHintfi. 

13.  An  action  for  damages  for  fraud  or  deeeit  where  the  dam- 
•tvtf  claimed  do  net  •xceed   fiT«  hundred   dollam. 

14.  An  action  to.  recover  dimiafirefl  for  a  pemonal  Injnry,  or  fttr 
loss  of  services  or  for  medical  or  other  neoesnary  expenni^  ocva- 
Bioned  th«rehy»  or  an  ininry  to  property,  where  the  nnni  clnimed 
diPt»  not  exceed  fite  hundred  doUann  and  eoHtH,  exoeptinct  bow- 
^verv  a<?tiona  to  ret'over  damafn^s  for  an  axsanlt,  battery,  ma- 
licious prosecution,  false  imprisonment,  liliei.  slander,  criminal 
conjerMitiKM*  aedvctloQ,  or  loos  of  society  of  husband  or  wife. 

lo.  To  Immm  or  Taeate  a  reqaiaition  to  replevy,  a  warrant  of 
uttacUwent,  or  an  order  of  arrest;  or  graat  or  racate  a  stay  of 
execution,  or  of  proceedings,  within  the  Umitntioaa  prurkled  in 
this  act.     But  &uch   stay   shall   not   exceed   five   days. 

16.  To  render  Judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both   parties. 

17.  Other  civil  actions  or  proceedings  of  WWeh  dfatrirt  courts 
in  t^e  city  of  New  York,  or  justices  of  the  pence  had  jurisdiction 
on  the  thirty-first  day  of  Dceeniher,  eighteen  hundred  and  ninety- 
fteven,  except  such  as  shall  be  expressly  excludeil  by  this  act. 

18.  The  jiirisdK'tlon  extends  to  actions  against  the  city  of  New 
Tnrk,  domestic  corporation^  or  a  foreign  corporation  having  an 
dttice  In  the  city  of  Now  York,  an  administrator  or  executor  as 
Buch,  where  the  amount  claimed  does  not  exceed  five  hundre4 
dollars,  exdnsite  of  Interest  and  costs. 

IR  In  an  action  or  a  summary  proceeding,  to  direct  or  sot 
aside  a  verdict,  iracate^  amend  or  modify  a  Judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
Hrraut  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fjcaud  or  newly  diaeovered  evidence. 

L.    1882,   ch.   410.    I   128^:   I,.    1901.   ch.   416,   I   1304;   T..    1905.  cb.   C13{   L. 
3Mat    (^   490;   L-   laia^  «a.  SSSi     la  eC«ct  S«pt.    1,    laio. 

I  8»  lf«  S«iriaMeHMii  t^  oerttttft  easee. 

The  saw  mnnl<7lnal  conrt  cannot  take  cognizance  of  any  civil 
•«'tiof»a  in  eltlrcr  of  the  following  cases: 

1.  Wl^ere  the  title  to  real  property  comes  In  question  as  pre- 
scribed in  title  fonr  of  this  art.  But  in  an  action  !)rought  in 
Bakt  court,  the  surety  upon  the  defendants  undertaking  Is  liable 
In  the  ra*4e  apeHfied  in  rtet^tlon  one  hundrt^d  and  eighty  of  this 
jict,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered hy  said  court  if  the  answer  ond  andertaking  had  not  been 
deli  ve  red. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
liowever  that  this  sulxlivis^ion  shall  not  be  so  construed  an  to 
prevent  a  person  to  or  against  whom  a  pre('ei)t  Is  issue  .1  ns  pro- 
▼Mied  in  title  twio  of  chapter  aerenteen  of  tlie  cfnle  of  civil  pro- 
ceilnce,  from  settinf^  np  an  eciuitahle  defeiu^  in  summary 
prueeediogs. 

Xm  i9au  cii«  406^  I  lasiw 

f  3.   r  Repealed  by  U  1004.  ch.  596;  L.  1007.  ch.  26T.1 
An  Inf'flrectual  attempt  to  repeal  this  Btntiun  war  made  by  I^  1|H)4.  ch.  TiOa. 
The    refwal    of   mich    Hectlon    shuH   not   afTt'ct    the    proMJ-f'utloii   of   any    actloii 
her»»tofore  removed   fr»im   any  municipal  court  of  tbe  city  of  New   York  pur* 
■uant   to  the  pruvLsluuM  of  aucU  sectioa.  ' 
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§  4.  Contempt  of  court;  criminal. 

The  said  court  has  power  to  puci&h  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  DiKurderly,  contemptuous  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  riew  and  presence,  ami 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

f.  Broach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  tp  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wif^ 
ness,  or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

0.  Publi(.*ation  of  a  false  or  grossly  inaccurate  report  of  iti 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pub- 
lication of  a  true,  full  and  fair  report  of  a  trial,  armament 
deci.<&ion  or  other  proceeding  thereon. 

C.  C.  P.,  §  8;  U  1882,  cb.  410,  S  1288;  L.  IdOl,  ch.  46«,  S  1300. 


$  6.  Punishment* 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fiftjr  dollars,  or  by 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  county 
whiM-e  the  court  Is  sitting,  or  both,  in  the  discretion  of  the  coun. 
Wliere  a  person  is  committed  to  jail,  for  the  non-payment  of  sudi 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
bnt  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

a  C.  P.,  I  9;  U  1882,  ch.  410,  §  12S8;  U  1001,  ch.  496,  |  18Q9i 


I  O.  Tn  Tle^rr  of  court  ^  ho'w  punished. 

8uch  a  contempt,  committed  in  the  immediate  view  and  prps- 
(>nce  of  the  court,  may  be  paniB)ied  s^mmarj^.  When  not  w» 
committed,  the  party  charged  must  be. notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
<  ourt  may  issue  a  warrant  directed  generally  to  any  marsiial 
requiring  him  to  bring  the  offender  before  the  court.  WTiere  a 
person  is  ctnnmittcMl  for  such  a  contempt,  the  particular  circum- 
sianr-e  of  his  offence  must  be  set  forth  in  the  mandate  of  coni- 
miiuient. 

C.  r.  P.,  H  10,  11;  L.  1882,  ch.  410,  f  1288;  U  1001,  ch.  469,  §  186». 


§  T.  Precedinfc  three  sections  limited*' 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  iudictmont  for  the  same  offence:  but  where  a  person  who  has 
been  so  punished  is  convicted  oir  such  an  indictment,  the  courts 
in  sentwicing  him,  nmst  take  into  consideration  the  preTioas 
Iiunishiiieut. 

C,  C.  P..  I  12. 
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I  8«  Contempt*  punishable  civilly. 

The  court  has  power  to  pnuish,  by  fine  and  imprisonment,  of 
either,  a  ue>rk'ct  or  violation  of  duty,  or  other  niiscondu<*t,  by 
•which  a  riglit  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  iu  any  manner  duly  selected  or  appointed  to  ])or- 
form  a  judicial  or  ministerial  service,  for  a  misJibehavir)r  in  Ills 
office  or  trust,  or  for  a  wilful  negleet  or  violation  of  duly  therein; 
or  for  disoUnlience  to  a  lawful  mandate"  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  xierform  the  duties 
of  such  a  judge. 

2.  A  party  to  the  acti(»n  or  special  proee.  ding,  for  putting  in 
ticlitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
R    mandate  or  proceeding  of  the  court. 

3.  A  party  io  the  action  or  special  preceding,  an  attorney, 
e«)unscllor.  or  other  person,  for  the  non-payment  of  a  Kum  of 
money  ordered  or  adjurlged  by  the  court  to  l>e  paiil,  in  a  case 
whei'e  by  law  exeiution  cannot  be  awarded  for  the  collection 
of  such  suui;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  f<»r  assuming  to  be  an  attorney  or  counsellor,  or 
bther  /itflcer  of  the  c<Mirt,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  nn  olHecr, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  <lotaiidng 
i»r  fraudulently  preventing,  or  disabling  from  attending  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  Kpe<'ial  pr(»ceed- 
ing,  while  going  to,  remaining  at,  or  returning  from,  the  Hitting 
where  it  is  noticed  for  trial  or  henring:  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  Hubi>oenaod  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness. 

(».  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  ctuiversing  with  a  party  to  an  action 
or  special  pnx-ecding,  to  be  tried  at  that  term,  or  with  any  other 
person  in  i*elatiou  to  the  merits  of  that  a<'ti(m  or  special  pro- 
ceeding: or  for  receiving  a  communication  from  any  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeiiing, 
without  immediately  disclosing  the  s)ime  to  the  court. 

T.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
prartictnl  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  action,  or  special  procecMling  in  that  court,  or  to  pro- 
tect the  right  of  a  party. 

C*.  C.  P..  I  14;  L.   18S2.  ch.  410,  §  1288;  h.  1001,  ch.  466,   |  1.1G0. 

S  8-a«  If  Added,  lOlO.I     In  vlow  of  coiirtf  how  pnniahed* 

In  a  ewpe  sppcified  in  the  last  section  when*  the  offense  is 
oolnmftted  in  the  iitimedisite  vie\r  nnd  presen«'e  of  the  court, 
or  of  the  judg*'  upon  a  trial  or  hearing,  it  nuiy  be  punished  sum- 
Tiiarily  by  a  fine  not  exweeding  on(»  hundrefj  ilollars  or  by  im- 
prisonment not  exceeding  thirty  <lnys  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court, 
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Where  a  person  is  committed  tu  jhH  iwt  ili^  «oii|^WMt  •f  aork 
ft  fine  he  tuuiit  L>q  dischargeU  at  the  expiratlou  of  thirty  dJiys 
but  where  he  is  ul^o  committed  for  a  UeGnite  time,  the  thirij 
days  uiuiit  be  computecl  from  the  expiration  of  the  definite  liroe. 
The  partitulav  cir(Mimt»*auceii  oJC  the  gftenso  must  be  set  forth  ia 
the  mandate  ot  comuiitm^t. 
Aaded.    L.    1(110,    ek.    530.     In  eff^  June   ao,    WO, 


{  8-b,  [Aadea^  1910,]    In  other  ^aiieti;  order  to  slto^r 

In  any  other  cane  specified  in  i$(H*tioa  eight,  the  i;4»iirt  inu^t, 
upon  beins  vatinfied  b^^  atfidavit  ot  the  commiiitfioQ  of  tb«  uffeiu^e 
and  that  the  riffht  or  renmly  of  a  party  to  an  action  ur  Kpe<-U] 
proceeding  pending  in  the  court  or  before  the  juUfTo  iii«y  be 
defeated,  impaired,  impeded  or  prejudiced  thereby,  make  an 
or<ier  iMMiuiring  the  aciutjied  to  nbow  cauve  before  it  or  him,  at  a 
time  and  place  specified,  why  tha  aoeused  should  not  lie  uuiuiib«^ 
fer  the  alleifed  olTenae.  'Vhe  ordor  to  show  cause  ma>'  ua  niad«> 
by  any  judj^  authorissed  to  grant  an  order  withant  police  in  aa 
action  pending  in  the  court,  aud  it  muat  he  made  returiiablv  at  a 
term  or  part  of  the  court  at  which  a  contested  motioa  tuaj  be 
heard. 

Added.    L.    1010.    ch.    539.      In  effect  June    20.    1010. 


I  8oe.,  (A«lded,    1I>10.1      Return    of   order   to    aKovr    ^m\ 
Hue  or  Imprtaonineiiti  'vrarrfint  of    commitment* 

Upon  the  return  of  an  onier  to  show  cause  the  qiie»ti<iDs 
which  arise  must  be  determined  as  upon  any  other  Diotiou,  hihI  if 
the  determination  is  to  the  effect  that  the  accused  has  eotumitt«4 
the  offense  charged,  and  tliat  it  was  ciUculated  to,  or  actually  did, 
defeat  impair,  imi>ede  or  prejudice  the  rights  or  remediea  of  a 
pnrty  to  an  action  or  special  procH^ing  brought  iu  the  court  ar 
before  the  judge,  the  court  or  judge  nuist  make  a  final  order  ac- 
cordingly, and  directing  that  the  accused  he  punished  by  « 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  retiuinw. 
A  warrant  of  commitment  must  issue  aocerdlugly. 

Addail.    L.    1910.    ch.    039.      In  sSset  JilBS  20.    IQia 

f  8*4.  [Added,  1810.]     Aetaal  loaa  or  injury,  ynTsi^sit  of 
liite. 

If  an  actual  loss  or  Injury  has  been  produced  to  a  party 
to  sn  action  or  special  proceeding,  by  reason  of  the  mis(^«ottdii«*t 
proved  against  the  offender,  and  the  case  is  not  one  where  it  is 
specially  prescribed  by  law  that  an  action  may  be  mnintained  to 
recover  daniaires  for  the  loss  or  injury,  a  flue,  irsnffleient  to  imr 
domnify  thr  aggrieved  party,  must  be  imposed  upon  the  offc^nder. 
and  collected  and  paid  over  to  the  aggrieved  party,  under  the  di- 
rection of  the  court,  not  to  exceed  five  hundred  doUara.  The 
payment  and  acceptance  of  such  a  fine  constitute  a  bar  to  an  sec- 
tion by  the  aggrievi»/1  party  to  recover  dfnuaKeH  for  the  Ima  or 
injury.  Where  it  is  not  shown  that  such  an  aetual  loss  or  injury 
has  been  produce<].  a  fine  must  be  imiiosed,  not  exceedinc  the 
amount  of  the  eomidainant's  costs  snd  expenaea,  and  a  aum  not 
exceeding  two  hundred  and  fifty  dollars  iu  addition  thereto,  and 
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must  be  collet-tofl  Ami  i>afd,  !ti  Tike  maimer.     A  coii»o«iti«m  ma  J 
be  ffned  as  prescribed  in  this  sectiou. 
Added,    L.    1910,    di.    539.     In  effect  June   20.    1910. 

S  8-e.  [Added,  1910.]  Omission  to  perfoiTBi  d«ty  In  poiver 
of  oflTeuder;  line  or  imprlMoiuuent  tor;  w»rr9k.ut  of  coiu- 
mUnftent. 

Wuere  tUe  mi^coiidiu't  proved  consists  of  an  omission  to  .i^^r- 
f<»riu  an  act  or  duty,  wbicli  it  is  yt't  in  tbt'  power  of  tlii*  of- 
R4Mi*'r  to  iwrform,  he  shiiU  be  imprisoned  only  until  he  has  per- 
formed it,  and  paid  the  fine  imposed.  In  wuch  a  case,  the  onb'r. 
uiul  the  warrant  of  comuiitment,  if  one  is  issued,  must  snecify 
the  act  or  duty  to  be  i>erfornied,  and  the  sum  to  be  paid.  In 
i»very  other  case,  where  speciiil  provision  is  not  otherwise  made 
by  hiw,  tlK»  offender  may  be  iiupirisoned  for  a  reasonaoio  time, 
not  exeeediuii  six  months,  and  until  the  fine,  if  any,  is  paiti; 
and  the  order,  and  the  warrant  of  commitmont,  if  any,  must 
«uecify  the  amount  of  the  line,  and  the  duration  of  the  iwptisou- 
meut. 
AddCHl,    L.    1910.    cli.    S39.      In  effect  Juue    20,    lOlOi 

I  9-f.  fAd^^d,    lflfO.1       When    oCe4ider    ^U«cffiatv«A    ^tmmk 
it. 


"Where  an  offender,  imprisoned  as  prescribed  in  this  title 
is  unable  to  endure  the  imprisonment,  or  to  j>ay  the  sum.  oi*  per- 
form till*  act  or  duty,  reciuired  to  be  paid  or  p<*f formed,  in 
^iH»der  to  entitle  him  to  be  reieawed,  the  court  or  jiidfse  may,  in 
its  or  T^  fHi^eririion,  and  upon  such  terms  as  justice  <req»inw, 
UMrke  »n  order,  directing  him  to  be  diHcharped  from  the  impriBou- 
meut. 

Added,    L.    1910,    vh.    539.      In  effect  Jnne   20,    1910. 


S  »*tg*  [Ad]Aed,   IDIO.]      Ml«co«c1ac4|   wlien 

"Whfre  a  miRconduct  which  is  punishable  by  fine  or  impriKon- 
ment  as  prescribed  in  this  title  occurs  during  a  month  or  witli 
r««IH*<*t  to  «  mandate  returnable  dnrinf?  a  utonth,  and  was  md 
punished  dnriuK  the  month  in  which  it  occurred,  the  c<mrt  or  jitdf9<> 
thereof  may  imiuire  info  and  punish  the  miscoirdnct  as  if  it  had 
♦K^enrred  during  the  month  in  which  the  order  to  show  cause 
in  made  rKumahle  and  a(«  if  it  had  (X'cnrred  during  the  month 
in  vviiich  such  motion  in  lieArd, 

Addexl,    L.    1910,    ch.    r.39.      In  effect  June    20,    1910. 


I  &•  PnooMis;  i^-^liere    fierTiee  may  b«  umde. 

Th<»  court  shall  have  power  to  send  its  process  and  other  man- 
dated in  an  action  or  special  imx-et'dinff  of  which  it  has  jnrrs- 
diofion  to  any  part  of  the  citj-  of  Npw  York  for  sertice  or  exe^ii- 
tion,  and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  s»i<l  court  extends  to  the  whole  of  said  <*ity  of  New 
York,  without  limitation,  except  as  expressly  prescribed  in  this  act. 
U  1901,  ch.  406,  I  1368. 
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MUNICIPAL  COURT  ACT. 

I   10.'  Jnatlce  to  adminUter   oaths,  et  cetera. 

The  justices  of  said  court  may,  iu  the  city  of  New  York,  hy 
virtue  of  their  office,  udiniuiHtei*  oaths,  take  dei>ositionK  and 
ackuowledgmcuts,  aud  certify  the  same  in  the  manner  and  with 
like  effect  as  justices  of  courts  of  record. 

L.    1901,   ch.   466.   S   1379. 
I   11.    [An&*d,  1(N>4,  lfM>7.]    Board  of  Jnntlceii. 

The  justices  of  said  court  shall  constitute  the  board  of  justices 
of  the  municipal  court  and  discharge  the  functions  thereof.  They 
may  elect  a  president  from  their  own  number  and  at  pleasure 
n*m<)vo  him  and  elect  a  successor.  All  meetings  of^  said  board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  books 
of  minutes,  by  its  secretary  and  shall  be  preserved.  Siicb  bonni 
may  designate  a  clerk  or  deputy  clerk  of  said  court  for  one  of 
said  distri<'ts  to  act  as  secretary  of  said  board,  and  from  time  tn 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars*  per 
annum.  Such  board  may  also  designate  an  attendant  of  Rnch 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  reasonable  compensation  u*  be  paid 
for  such  service.  »^uch  board  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  repiilar 
times,  to  the  keeping  and  preservation  of  its  minutes  and  to  the 
public  inspection  of  the  same  under  the  care  of  the  se<'retary  at 
reasonable  times. 

h.    19<»1,   ch.   466.   li   1474;   L.   1904,   rh.   735;   L.   1907,  ch.  603. 
g    12.    [Aiu'd,   1!M>.'i,    lOOT,   11>U8.]     Hoard   to   make    rnlea. 

Haid  board  of  justices  shall  adopt,  and  may  from  time  t<»  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  cr>urt  shall  be  t^penwl  on  each  day. 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpret<*rs,  attendants  and  employees 
shall  perform  their  duties,  the  manner  of  keeping:  records  and 
papers,  the  c<»] lection  and  disposition  of  moneys  and  keeping 
accounts  of  the  .same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  courts  and 
offices  thereof. 

5.  Aw  to  the  forms  and  practices  in  said  court, 

il.  As  t(»  a  cah'udar  in  each  distri<'t  of  actions  resei-vtMl  gen- 
erally, to  which  actioiw  may  be  transferred  notwithstanding  the 
provisi(uis  of  section  one  hundred  and  ninety-three  and  one  hun- 
<\vi^\  and  ninety-four  of  this  act. 

(.  As  to  trial  calen<lars  and  the  transfer  for  tHal  from  one 
part  to  another  in  the  s.ime  district  of  special  pnweedings  and 
of  jM'tions  not  necessarily  triable  in  a  part  desigtutted  for  jory 
trials  under  the  next  si'<'tion  "f  this  act.  The  said  board  may 
also  provide  for  the  transfer  from  any  part  to  a  jury  trial  part 
in  the  same  district  of  any  spe<ial  proceeding  or  any  action  triable 
by  jury. 

8.  As  to  the  reports  to  the  coniptrolltT  by  the  clerks  of  the  dis- 
bursement by  them  of  the  money.s  paid  to  them  upon  dcMuands 
for  j\ivy  trials  and  ns  to  tho  payment  to  the  comptroller  of  the 
city  of  NcAv  York  of  any  sin-plus  of  said  moneys  after  the  pay- 
ment   therefrom    of   tli      fo(»s   for   serving  jurors  and   of  jurore. 


Siifh  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  divisioDa  of  the  first  aud  second  departments  of  the 
supreme  court,  and  when  approved  by  them  slJall  go  into  effect 
and  have  the  force  of  law.  * 

L.  1901.  ch.  4tW,  ii  i:i75;  L.  19<«,  ch.  282;  L.  1904,  ch.  59S;  L.  190T.  ch. 
6U8;  L.  19US.  cli.  481.   lu  cCTcM-t  Sept.  1,  1!KI8. 

S    13.   [Anrd,  1{M>7,  1SM>S.]    Parts  of  cunrt)  how  beld. 

The  board  of  jiixticeH  sh^ll  from  time  to  time  establish  parts 
of  aaid  court  UDd  8hall  aKsigu  justices  to  hold  the  several  parts 
HO  entablinhed,  but  no  justice  shall  bi«  assiimeii  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  exrei>ting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  aniendeil  by 
chapter  six  hundred  and  three  of  the  laws  of  uinetcfu  hundred 
anU  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  mouths  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  boron sfhs 
of  Manhattan  aud  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
thnt  district  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jury  trials  shall  he  had  in  each  jmrt  so  designated  and  ^nch 
•  trials  shall  have  a  preference  on  such  day. 

Am'il  by   li.   1907.  ch.   Bort ;    L.    190S.   oh.     4S1  ■      In  effpot  St'pt.    1,    1008. 

I   14.   Concarrenoe  of  majority. 

The  concnrpem*©  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.   1901.  ch.   4tK),    I   1376. 

S   15.   Actlonii  may  be  contlnaed  before  another  Jmitice. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  sariie  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  -other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

§  10.  Death  or  removal  of  Jantlce  not  to  Impair  pro- 
ceedlnirsf  et  cetera. 

No  process,  acti«>n,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  ^.f  the  death,  removal  from 
office,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  otfice,  with  the  same 
powers,  jurisdiction,  jiml  auih«>riiy.  as  their  predecessors  had. 
L.   1857,  ch.   844;  L.    1882.   ch.  410,   {   1390. 
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I  17.   [Am*d»  10O7.]      Cuartf  where  held. 

The  suid  cuurt  shall  bo  held  in  eAch  of  the  digtriots  in  one  or 
mon:  iwirts  as  fixed  by  the  lx)urd  of  ju>4ti«H's,  by  the  juiitJN*  ur 
justices  assigned  to  4i<dd  sueh  parts,  at  the  places  provided  by 
the  coiumissiouers  of  the  siukiuK  fund,  nnd  in  accordance  with 
law,  at  such  hours  in  every  judicial  day  or  so  often  as  the  board 
of  justices  of  the  municiiml  court  shall  direct,  and  must  con- 
tinue in  sef*si«n  so  lon^  as  the  pnblic  fnttnr'St  reqitire*;  nnd  it 
slmll  lie  the  duty  of  the  c!oiniuissioiYL*r8  of  the  mikiBfr  firtM!  to 
provide  a  suitable  place  for  the  holdio^  of  said  court  ift  each 
of  said  districts,  provided  that  more  than  one  place  for  holdinir 
such  <'unrt  may  be  provided  at  any  thne  after  thiH  not  takf^ 
elTei't  in  any  di*tri<'t,  if  the  said  board  of  jnaticoa  fihall  r^rtify 
thnt  the  public  eonveuien<'e  reqnirett  such  adcHtkkBal  niinrifier  of 
places. 

In  each  of  the  districts  in  the  borou(;h  of  Manhattan  there 
shall  (HI  €'very  day  of  the  year  except  only  Satnrdays,  SnndaTfft 
nnd  lej^al  holidays.  duriiiK  each  mouth  of  thi*  year  exoeptfnK 
July  and  August,  be  of>en  from  at  least  nine  o'clock  ia  the  fore- 
n4M>n  to  four  o*clock  in  the  afternoon  at  least  one  part  of  said 
ciHirt  with  one  of  the  justi<'es  of  sai*i  court  in  atteml*noe  therein. 
who  shall  hear  and  disposi>.  of  ex  parte  applieationa  aud  ivlialt 
try  actions  for  wajres,  summary  proct^edin^s  an<i  mu'h  cither 
nctions  or  prcH-eedinps  ns  may  be  ^iven  a  preferenee  by  the 
rules  of  the  board  of  justices,  and  attend  to  such  other  hmtrnew* 
a*  may  be  dire<'t*Ml  by  sueh  rules.  I>urinf;  the  month*  of  July 
:hhI  August  swh  pjirt  shnll  l>e  in  sessl<m  as  aforesaid  in  esieh 
district  for  nt  least  two  <lay«  in  eiH-h  week.  Similar  parts  may 
]m»  (>stab)isheil  by  the  board  of  justices  to  sit  in  the  ber«MiffhA  of 
the  Prolix,  Hnniklyn,  Qikhmis  nnd  Richmond,  as  the  business 
of  saitl  court  may  re<itnre. 

L.  1AS2,  eh.  410.  ft  1201:  b.  iflOI.  ch.  466,  §  1871.  Xm'4  L.  1M7,  ch.  tfOL 
In    offjMt  Jan.    1,    IJK^S. 

8   18.  8ealH. 

The  said  court  in  each  district  shall  hare  official  seals  fnr^ 
nished  at  the  exi>ense  of  the  city,  on  which  ahall  he  enimiTed 
the  arms  of  th«*  state  of  New  York,  "  Boroiigh  of  !Nfaahntt»n  ** 
for  whatever  the  boronph  may  be).  ** First  District"  for  what- 
ever the  district  may  be),  hut  nothing  herein  contn-ined  shall 
authorize  such   court  to  i!<snc  certificates  <»f  naturalization. 

L.    1SS2,    oil.    410,    8    1293;   L.    1JH»1.    oh.    4«0.    9    WT^- 

The  justi<*es  of  said  <'ourt  shnl!  have  access  and  posse*»<8!on  of 
the  ct»nrt-hou!«es:  and  it  shall  be  the  dnty  of  the  bnnrd  of  nlder- 
nii'U  of  the  city  of  New  Y(»rk  and  its  several  officers  charicptl 
with  duties  in  that  bihalf  to  supply  nnd  pay  for  whatever  nwy 
be  n«»cessary  for  the  transaction  of  the  business  of  said  cimrt, 
ami  the  justices  thereof,  nnd  to  supply  all  proi>er  aceomiii4»da- 
Hons,  books,  stationery  and  fnrniture,  and  to  pay  all  Milariesv 
(Mimi)ensatir)nR  an<l  expenses  and  disbursements  herein  authorised, 
and  the  board  of  estimate  nnd  apportionment  shall  annually 
include  in  its  final  estimate  snch  sums  as  may  be  necesaary  to 
pay  the  same. 
I..   ifMii.  oh.   4VA.  9  um. 

§  ao.  Code.   mfeH   o€  nnprem^  «o«Pt   a^nllMilftt^t  'Wlt^s. 

The  prorisions  of  the  code  of  civil  procednre  and  rnles  and 
ivptilations  of  the  supreme  court  ns  they  may  he  from  Hnie  to 
time,  shall  ni>ply  to  the  municipnl  eonrt  n««  far  tvf^  the  mum*  can 
he  niiidc  applicable,  and  are  not  in  conflict  with  the- proriidoiM  of 
this   act;   in  cn<e  of  sn«'h   conflict   this  act  shall   <)rovern. 

L    1901,   ch.   4r«),   5   I.'???. 
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MtTNtOtPAt.  COVttr  AC*. 

flTIiB  11. 

A(itidli«;  fttimmons;  partiM. 

Aeo.  M.  lA  Wbtt  ilMtHct  brought. 
^.  Attldtut  now  oMfeiMiieed. 

Foroi  of  tufflmoiMi. 

29.  Hdtiimons;  cot'poratloii  eouuael  msf  iMue,  et  cetera. 

30.  A'rtlw;  tlf«8. 
81.  ilctb<y<  or  Bffvl^e. 

3t.  omer  t4t  fternvt  of  Mminoiis.  l^hMi  drfpiitent  not  foofad. 
38.  Uv«r  flwcb  BIvtIN  Aanst  be  BU«e. 
34.  papers  to  be  filed;  yroof  at  nervice. 
8S.  Dpfendftnt  whch  allowed  to  dfCend. 
36.  Who  may  t^tre  MmiiloM,  et  cet(^!!«. 

17.  Roittra  dkf. 

30.  Itidonraent  apoa  ■uniBMife. 

38.  lodorteMent  utK>B  annlBODs  wlere  esvovtloa  afatait  tba  person  mar 
isaue. 


fL 


to.  rtirtles;  appeftranee  of. 
41.  QtlMKUan  ad  ittett. 


«2.  PartlM;  who  taay  be  |bllM»d. 

43.  AppUeatioa  9t  this  article  to  defendahts  Joiatlr  iiatdo. 

44.  Where  employee  Is  parky. 

45.  Who  tnay  petition  for  )eaTe  to  proaecvti'  aa  a  poor  person. 
Mi.  Oodtehta  of  petit  ton. 

47.  OrAi^r  and  petit loa  to  b«  litf*d;  wben  (^oittmel  s«<igned. 

4§.  Wbi>n  Ipovo  may  bo  afenolled. 

49.  When  defendant  may  defend  an  a  poor  persMi,  et  cetera. 

go.  pefeodaat's  order. 
1.  trf>ave  may  he  aiinuttiHi  as  in  cases  of  plaintiff. 
B2.  Appv^al  where  plalhtiff  or  defendant  poor  person. 
63.  Costs  in  favor  of  petitioner. 

I  2ft.    [Am*d,  1904,   1007.1      Itt  Whttt    Aliitflft  1*1^««rM» 

An  action  or  proceeding  of  which  the  municipal  court  has  jaris- 
diction  must  be  brougrht: 

1.  lu  a  district  in  which  elth^f  th«  plaintiff  6Y  defmidant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  a  A 
the  fhihitiffs  of  all  th«  defendants  n^ide  out  of  the  ^lly  of  New 
Yotk,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shall  be  brought  by  the  adsiltnee  of  the  cause  of  action, 
sBch  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section^  be  transferred  to  the 
difttrict  in  which  the  defendant  residM  and  the  court  must  make 
an  otdvr  tor  such  transfer,  as  provided  in  sabdivision  four  cf 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  the  plaintiffB  resides*  er 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
OT'  keeps  an  offit!e  or  has  an  agency  established  for  the  transac* 
tion  of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivisMO  five  of  tikis  fectton* 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  ia  the 
awtif<^  in  Wh!<^  the  defendant,  of  one  of  the  defetidant*  resides, 
and  against  a  defendant  or  defendants,  not  raiding  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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■ 

§  4.  Contempt  of  court;  criminal. 

The  said  court  has  power  to  pucish  for  a  cTiiniiial  contempt*  a 
person  guilty  of  either  uf  the  following  acts  and  no  others: 

1.  Disorderly,  coutexu^tuous  or  iusoleut  hehaTior,  committed 
during  iu  sitting,  in  its  immediate  riew  aud  presence,  ^nd 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Broach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  Id  its  lawful  mandates. 

^  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

U.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pub- 
lication of  a  true,  full  and  fair  report  of  a  trial,  argument, 
decision  or  other  proceeding  thereon. 

C.  C.  P.»  I  8;  L.  1882,  cb.  410,  §  1288;  L.  1901.  cb.  468,  {  ISOB. 


(  6.  PnnUbniciit. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
imprisonment  not  exceeding  thirtT  days,  in  the  jail  of  the  county 
wht»re  the  court  is  sitting,  or  both,  in  the  discretion  of  the  couru 
WIiei*e  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
bnt  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

a  G.  P.,  S  0;  U  1882,  ch.  410.  §  1288;  U  1001,  ch.  486,  |  1869^ 


§  O.  Tn  vieirv  of  coartf  ho'vr  punished. 

Such  n  contempt,  committed  in  the  immediate  Tiew  and  pres- 
ume of  the  court,  may  be  puuiiihed  avtnrosrily*  When  not  so 
committed,  the  party  charged  must  be  notified  of  the  accusa- 
tion, and  have  n  reasonable  time  to  mak«  a  defence,  and  the 
<onrt  may  issue  a  warrant  dirocted  generally  to  any  marshal 
rcqtnriiiij  him  to  bring  the  offender  before  the  court.  Where  a 
lUT^^on  is  committed  for  such  a  contempt,  the  particular  circum- 
stance of  his  offence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 

O.  C.  P,.  if  10,  11;  U  1882.  ch.  410,  |  1288;  U  1901,  ch.  466,  S  ISOO. 


§  7.  Prcccdlns:  three  sectfona  limited.' 

Punishment  for  a  contempt,  as  herein  proscribed,  does  not  bar 
an  indictment  for  the  same  offence:  bnt  where  a  person  who  has 
been  so  punished  is  convicted  on  such  an  indictment,  the  courts 
in  scntuncing  him.  must  take  into  consideratlou  the  previous 
punishnieut, 

C.  C.  P..  S  12. 


MUNICIPAL  COURT  ACT. 

I  8«  Contemptv  j^nalahable  civilly* 

The  court  has  power  to  punish,  hy  fine  and  imprisonment,  of 
either,  a  ue^jrlect  or  violation  of  duty,  or  otlier  misconduct,  hy 
which  a  riijht  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pendinjr  in  the  court  nniy  bo  dcfj^atod,  impaired, 
unpeiled,  or  prejudiced,  in  either  of  the  follow injr  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  pers^oi^  in  an^'  manner  duly  selected  or  appointed  to  j)oi- 
form  a  judicial  or  ministerial  service,  for  a  mishehavior  in  Ills 
otHi-e  or  trust,  or  for  a  wilful  nesrleet  or  violation  of  duty  theri'iTi; 
or  for  dlsolHHlience  to  a  lawful  mandate' of  the  court,  or  of  a 
judj,'e  thereof,  or  of  an  oftlcer  authorized  to  perform  the  duties 
of  such  a  jud;ie. 

'2,  A  party  to  the  action  or  special  proeCx  (llnjj,  for  putting;  in 
fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
H   mandate  or  proceedinjr  of  the  c«>urt. 

3.  A  party  to  the  action  or  special  prrc<i'dtn;r,  an  attorney, 
counsellor,  uv  other  person,  for  the  non-payuient  of  a  sum  of 
money  orderetl  or  adjndj^ed  by  the  court  to  b(»  paid,  in  a  case 
whert*  by  law  execution  cjinnot  be  awarded  for  th<*  coUt'cti*)!! 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counselhir,  or 
bther  /►fl1cj»r  of  tlw  court,  and  nctfnjr  as  such  without  authority; 
for  rescuing  any  prrtperty  or  person  in  the  cttstody  of  nu  oiHecr, 
by  virtue  of  a  mandett*  of  the  court:  for  unlawfully  detaining 
or  fraudulently  i)reventinjr,  or  disablinp  from  attemlin;;  or  tes- 
tifying, a  witness,  or  a  party  to  the  aetiou  or  special  proceed- 
ing, while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing:  and  f*>r  any  other  unlaw- 
ful interference  with  the  proceedings  ther<»in. 

5.  A  person  Ru>»poenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  ol»ey  the  subimena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness. 

(J.  A  person  duly  notified  to  attend  ns  a  juror  at  a  term  of 
the  court,  for  improperly  conv<>rHing  with  a  party  to  an  action 
or  special  procee<ling,  to  be  tried  at  that  term,  or  with  any  other 
person  fn  i*elation  to  the  m«»rits  ot  that  action  or  >n>eeial  i>ro- 
<-eeding:  or  for  rec<»iving  a  counnunicatiou  fi«»m  any  other  per«ton, 
in  relation  to  the  merits  of  such  an  action  or  special  proceetling, 
without  immediately  disclosing  the  sanje  to  the  court. 

T.  In  any  other  ease  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  b('on  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  n  civil  renuvly  of  a 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tCHt  tho  right  of  a  party. 

C.  C.  r.,  I  14;  L.   1882.  ch.  410,  |  1288;  L.  1001,  oh.  460.  |  13C0. 

I  8-a.  IfAddedy  1010«1     In  viotv  of  court  |  how  panlsJked. 

In  a  case  sppcified  in  the  last  section  when*  the  offense  is 
rommltted  in  tile  immediate  view  and  presen<'e  of  the  conrt, 
or  of  the  judge  upon  a  trial  or  hearing,  it  nuiy  be  punished  sum- 
Tiiarily  by  a  fine  not  o.T««»eding  one  hundred  diMiars  or  by  im- 
prisonment not  exceeding  thirty  days  in  the  jail  of  tho  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
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Where  a  person  is  comiiutted  to  jiuL  fur  th«  J^oui^x^M^t  •f  Bucll 
«  fine  he  luuKt  be  discharged  at  the  ej^mratmn  of  tmrt^  <Xars» 
but  where  he  is  aUo  committed  for  a  defiiute  time«  the  thirty 
dayg  am»t  be  computed  from  the  expiration  of  the  definite  time. 
The  particular  circinu*itaucc«  oX  the  otfense  muat  be  set  torth  in 
the  mandate  of  commltm^t. 
AUdcd.   h.   im»,   ah.   530.     laeff^Bfc  Jud«  dO,   lAlO, 


S  8*b,  [Adde4»  lt>tO0    In  other  i?asep$  or^er  to  show  cai 

In  any  other  case  specified  ip  isectioa  eifl^ht,  the  court  uiiitit, 
upon  beinj;  satintied  by  attldavit  of  the  comiuiaiiiou  of  the  olf^n^e 
and  that  the  right  or  vets^^  of  a  party  to  an  action  or  spiH'ial 
proceeding  pending  in  the  court  or  before  the  judfe  may  l>e 
defeated,  impaired,  impeded  or  prejudiced  thereby,  uia)wo  an 
onier  retjuiring  the  accused  to  nbow  cauh»  before  it  or  him,, at  a 
time  and  place  Rpecified,  why  th«  aceuned  should  not  bo  uuniahed 
for  the  alleffcd  offen«M*.  The  ordor  to  show  cauae  may  W  made 
by  any  judge  authoris&ed  to  grant  an  order  without  potlce  in  an 
action  pending  in  the  court,  aud  it  pinat  be  made  returnable  at  a 
term  or  part  of  the  court  at  which  a  contested  motiou  may  be 
heard. 

Adfl<>d,    L.    1010.    oh.    539.      In  effect  June    20,    1010. 

S  8-H>..  (A<ld<»4,    11>10.1      R^^nrn    of   ^r4er   to    «1tow    c«w«| 
Uu9  or  ImprtHonioeiit}  warm-nt  ol    cpnunltment. 

Upon  the  return  of  an  ortler  to  show  caune  the  queRtions 
which  arise  nmst  be  determined  hh  upon  any  other  motWu,  ami  if 
the  determination  is  to  tJie  effect  that  the  accuttod  hiw  committed 
the  offense  (barged,  and  tliat  it  wna  calculated  to,  or  actnalb'  did« 
defeat,  impair,  impede  or  prejodl^'e  the  rights  or  remedien  of  a 

i»nrty  to  an  action  or  npecial  proceeding  brought  in  the  court  or 
»efore  the  judge,  the  court  or  judge  mUHt  maHe  a  final  order  ac- 
eordingiy,  and  directing  that  the  at^cuaed  be  puniiihed  hyf  a 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  ease  reiiuireft. 
A  warrant  of  commitment  must  isBue  acoordingly. 

AddAl.    L.    1010.    cU.    939.      fn  alEKt  JUM   20,    lOia 

I  8«^«  [Ad4odt  1910.]     Aotaal  loaa  or  iajvuryi  yayvoat  of 
Urn*. 

If  an  actual  lo»a  or  injury  haa  been  produced  to  a  party 
to  an  acticMi  or  special  prooeofling,  by  rensou  of  the  misooiiduct 
provfvl  ngainiit  the  offender,  and  th<»  case  is  not  one  where  it  is 
ape<'ially  prescribed  by  hiw  that  an  action  may  be  miuntaiuod  to 
recover  damaflreti  for  the  Ions  or  Injury,  a  fine,  »Rufflnient  to  in- 
demnify thr  aggrieved  party,  must  be  imposed  upon  the  offender, 
and  colle<*ted  and  paid  over  to  the  aggrieved  part.v,  atider  the  di- 
rection of  the  court,  not  to  exceed  fiT«  hundrod  dollars.  The 
payment  and  acceptance  of  such  a  fine  constitute  a  bar  to  an  ac- 
tion hy  the  aggrieved  party  to  Toctwer  dmtiagetf  for  the  loan  or 
injury.  Where  it  is  not  fihown  tJiat  auch  an  actual  loss  or  injury  * 
has  been  produced,  a  fine  must  be  imiM)Hed,  not  exceeding  tho 
amount  of  the  comulainautV  costs  and  expenaea.  and  a  sum  not 
exceeding  two  hundred  and  fifty  dollars  in  addition  thereto^  aud 
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must  be  coll^-ted  mid  jmM,  hi  Kko  maniwr.    A  conwrttlMi  m&S 
be  Uned  a«i  premTibed  m  thk$  Bectlou. 
AttdeA,    L.    1919,    eta.    &39.     In  effect  June   2e,    1910. 

if  8-e.  [Adcleil*  lf>10.1  Omission  to  perfturBi  ^uty  In  yower 
of  offender^  lliu^  or  IjBpriaoiuueut  Xor;  wjtrrant  ot  cmiu- 
miCxnent* 

Wnere  the  luUcoiMiitct  proved  consists  of  an  omisj^ion  to  iht- 
Jkpnn  *u  act  or  duty,  which  it  is  yet  in  tin*  power  oX  the  of- 
IkMMltT  to  imrforui,  he  shall  be  iuiprLsoned  oidy  until  he  has  per- 
t'oriuod  it,  aud  paid  the  f\uv  iuipuscd.  lu  Hueh  a  case,  the  order, 
uud  the  warrant  of  coiuuiituient,  if  one  is  issued,  must  snecify 
the  uet  CM'  duty  tu  be  perfornunb  and  the  sum  to  Ih'  i>aid.  In 
«»very  other  case,  where  spe<iiil  provision  is  not  <ither\viso  m:ide 
lo*  hiw,  tlie  offender  may  be  iiuv»risoiied  for  a  re4ist)naiile  time, 
nut  exeeedin^  six  months,  and  uutil  the  fine,  if  any,  is  pnid; 
and  the  order,  and  the  warrant  r.f  comnjitnient,  if  any,  must 
Kuecify  the  amouut  of  tlie  line,  and  the  duration  of  the  imprison- 
meut. 
A4ldcd.    L.   1010,    ch.    539w     In  t>IE«ct  June   20,    lOlOi 

«  n^f,  TAdd^d,    l»t0.1      mien    offender    «i«cfliMve41 
Idtpriwnient. 


"Where  an  offender,  imprisoned  as  prescribed  in  this  title 
18  unable  to  endure  the  imprisonment,  or  to  pay  the  sum.  or  iwr- 
form  tin?  act  or  duty,  required  to  be  iwiH  or  jf»erformed,  in 
w4i»r  to  entitle  him  to  l»e  ivleawed,  the  court  or  jndfse  may,  in 
its  or  1h«  iKHer(4ion.  and  upon  Mich  teraiM  as  justice  reqnm^s, 
nitfke  An  order,  directing  btiu  to  be  diHcharged  from  the  imprison- 
ment. 

Att<lwl,    t.    IWO,    ch.    530.      In  effect  Jnnc   20,    1010. 

I  tHr*  [AdAed,   lOlO.]      Illliico«diio4s  when  pniflnfcnlilo 

"^'here  a  misconduct  which  is  punishable  by  fine  or  inipriw»«- 
njent  as  prescribed  in  this  title  occurs  durinjr  a  month  or  Mitti 
rwiKM't  to  H  niHUdate  n^turnn>>le  during  n  month,  Hnd  was  not 
punished  dnrlu);  the  month  in  which  it  occurred,  the  court  or  j\td|K» 
thereof  may  imiuire  into  and  punish  the  niincoiwluct  as  if  it  had 
o<«<nirred  during  the  month  in  which  the  order  to  show  cause 
in  made  retumaWe  and  as  if  it  had  (Kcnrred  during  the  month 
la  ^xiiieh  such  motion  in  heard* 

Addexl.    L.    1010,    ch.    r)30.      In  effect  Jnne   20,    1910. 


I  O,  Pfiooeon;  i^^lic^re    serTiee  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dated in  an  action  or  special  proceedinj*  of  wliich  it  has  juris- 
dietitm  to  any  part  of  the  cit:^'  «>f  Xf^w  York  for  service  or  excfni- 
tion,  and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  conrt  extends  to  the  whole  of  snid  <»ty  of  New 
York,  without  limitation,  except  as  expressly  prewribed  in  tlii«  act. 

U  rsm,  cb.  406,  %  1368. 
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THE  MUNICIPAL  COURT  ACT 

OF  THE 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  as  amended.] 

AN  ACT  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  its  officers  and  marshals. 

The  People  of  the  Htnte  of  .Veic*  VorA-,  represented  in  Seixate  and 
Assembly,  do  enact  as  follov's: 

Tttle         I.  Jurisdiction  and  Ki>nt>rBl   powers.    (SI  1-20.) 
II.  Artioiia;  aummous;   parties.    (S|  25-53.) 

III.  Pnivlainnal    remedies.    Action    to    foreclo84»    a    lien    on    a    chattel. 

(U  56-142.) 
Article      I.  Order  of  arreat.     (|f  56-70.) 
II.  Attachment.     (Sft  73-92.) 

III.  Replevin,     (ff   06-131.) 

IV.  Action  to  foreclose  a   lien  on  a  chattel.    (H  137-142.> 

IV.  Pleadlxiga.     (»§   146-347.) 

V.  Proceedings   between  Joinder  of  issue   and  trial.    (H  193-220.) 
Article     L  Adjournnientn.    Subpoenas.      Attendance     of    wituewea 
(H   ia'<.200.) 
II.  Coninitsaicins  and  depositions.    (SI  205-226.1 
VI.  Trial;  trial  jurors.     (M  2.30-243. ) 
VII.  .Jndjfment    and  execution,     m  248-277.) 
Article    I.  Judgments.    (9{  248-266.) 
11.  Kxecution.     (II  200-277.) 
VIII.  rierks   and  officers.     (f|  2«2-30e.) 

Article    I.  Clorlca  and  officers.    (H  2S2-28d.) 
II.   MarshnlA.     (11  20.'N300.) 
IX.  Appeals.     (11310-327.) 
X.  Costs  and    fees,     m  3.10-.T6«.) 
XI,  l>.>flnltinn«;   effect   of   act;    laws  repealed.     (||  36(MMi6k> 

TITLE  I. 
Jurisdiction  and  general  powers. 

.   1.  Jnrisiliction. 

'J.  .Nu  Jiii'Is4lU-tion  lu  certain  cases. 

3.  Jteniovul. 

4.  ('i)nienii  t   of   court;    criminal. 

5.  I'Bnislinient. 
0.  lu  view  of  C'tnrt. 
7.  l'i-e<-<>UIng   tbiee   HiHtlons  limited. 
S.  (.'ontt'nipts  punisbable  civilly. 
J<n.  In  view  of  coiiri;   how  pnulniied. 
hU,  In  oihi-r  CM  HOC,  order  to  uliow  canse, 
^c,  Kelorn   of   onier    to   .<liuw   cuiis(>;    tino   or   IroprlKonment ;   warrant   of 

coram)  tnu'ut. 

Sd.  Actual   loss  or  injury;   imymr'nt  of  fine. 

Se.  (ImlHHlon    to    [M>rf<>nii    duty    ]n    p«>wer    of    offender;    Qoe    or    lnipri:iou 
njent  for:   warrant  of  coroniitmeut. 

8f.    Wluii    olTfudcr    illscliarKiMl   from  iniprlf'onmi'nt, 

8g,  MNc<»mUnt:   wlien  puniHhal»le. 

U.     l*r<iceK*»;   wberM  >*ervice  may  be  made. 
10.    Justice  to   udutlnister  oaths. 
lU     Boarti   «if  Justices, 
i:i.     Itounl   to  nialie   rules. 
l-J.     Tarts  of  cnurt;   bow  iield. 

14.  (Vuieurwnee  of   majority. 

15.  ActiotiH  may   be  (>ontiniie4l  iH'fore  another  Justice. 
IG.     l>eutli  or   reuio\-al   <>f  Justicu  not    tu  impair  prooeedlogs,   et  Cetera, 

17.  Cnurl«;  wbere  h«ld. 

18.  .MealM. 

19.  AcceKH  to  court •linuscM.    • 
UOb  Code;  rul«B  of  supreme  court  applicable;  when. 
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i  1.  [AiuM,  1!»05,  imi8,  ItUO.]     Jurisdiction. 

Except  UH  proviiltul  iu  the  next  siHtiou  the  muukipal  court  of 
the  city  of  .vew  V<^i'k  Ua:^  juri«jfdiciu»^  ^  tUe^  followinip  civil 
actions  and  proceeiiitigssi 

1.  An  action  to  recover  damages  upon  or  for  breach  of  con- 
tract, exi)ress  or  lmptt«»<f,  other  tnau  a  premise  to  marry,  whf*rt» 
the  sum  claimed  does  not  exccwl  five  hundred  dollars,  exclusive 
at  inturPHt  and   costw. 

2.  An  action  npon  a  hon4  e<ny>itt«)tie4  for  tbe  paynte'nt  of  money 
wlicre  the  sum  chiinicd  to  lie  due  doe>;  nj>t  excee<l  five  hundred 
dk4JarK,  exilwwivc  rtf  interest  and  co»«tK,  the  judfOBent  to  b«» 
rendered  fnv  the  sum  actually  due.  Where  tlic^^uoi  secured  by 
ilie  liond  is  to  be  paid  in  installments,  an  a<*tion  may  be  brought 
for  each  installment  a*?  it  becoiu^n  due. 

'.I.  An  actiou  upon  a  surety  bond  or  iuid«rt&kinie  taken  in  any 
r«urt  where  the  amowTit  clairruHl  in  the  ^nmiiHuifl  does  not  exceed 
the  sum  of  five  hundred   dtdlars.  exclusive  of  rnterrst  and   C(j«ts. 

4.  An  actiou  in  liehalf  of  the  peojile  of  the  stJite  or  of  the  city 
of  New  York,  broujiht  by  th<*  direction  of  a  eomnii«sioner  of  public 
cliarities  or  an  overseer  of  the  poor  upen  a  bastardy  or  abandon- 
ment bond  in  a  case  where  it  is  prescribed  by  law  that  such  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  utarshal  of  the  city  of  New 
York,  as  prescribed  in  thia  a<'t. 

G.  An  action  upon  a  judgment  rendered  in  any  eottrt  in>t  being 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  hiindre<i 
dollars,  inchnling  an  action  to  recover  a  penalty  given  by  ihe 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  bj*  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  esfcane  from  tlw?  jail 
liberties  of  any  county  within  the  city  of  Xow  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars  and  co.sts. 

9.  An  action  to  recover  one  or  »f»n'  chattels  with  or  without 
damages  for  the  taking,  withholding  or  detention  thereof,  when* 
the  value  of  the  chattel  or  of  aH  the  chattels  a.*  stated  in  th»* 
atiidavit  made  on  the  part  of  the  plaintiff  does  not  exc«»ed  liT«* 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  Bum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  ooinuienit^- 
ment  of  the  action  and  where  the  amount  of  the  Hen  does  not 
exceed  five  hundred  dollars,  exclusive  ot  interest  and  cosrts. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  in 
which  the  court  shall  have  power  to  render  judgment  for  the  sum 
due,  with  interest  thereon  from  the  date  of  the  filitig  of  the  lien, 
costs  of  the  action  and  all  pri)sjjective  fees,  and  to  declare  the 
aiuouut  a  valid  lien  a|$<iiust  the  iuterust  of  the  defeudftut  iu  the 
properly  described  iu  the  complaint,  at  the  time  of  the  filing 
<*t  the  lien,  where  the  amount  does  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  caimot  render 
judgujent  for  the  foreclosure  and  sjUe  of  the  pi^opertj'. 

lli.  A.  sununary  proceeding  under  title  l\^\'^  of  thjipter  seveute^ni 
of  the  (M>de  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  withiu  the  dis- 
trict wherein  the  appHcntSou  for  such  reeovery  is  made.  Snch 
proceeding  may  be  tried  with  or  without  a  jur^*,  which  may  be 
demanded  by  any  party  tiiereio.  1'he  court  iu  either  case  has 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  prrimMed 
thereby  and  the  rights  of  the  partK's  have  not  been  impaired  by 
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reoHon  of  Uio  dt»f€<*tive  iilendinj?,  to  dirtH-t  uv  sot  nshto  a  vorJicf- 
and  to  grant  «r  deny  a  iiM^tiou  for  a  iiew  triiil,  and  an  appeal 
may  be  taken  tbcvefrotm  It  shall  aot  be  ne<*^flar.r  for  the  court 
tw  aigu  the  warrant,  hot  it  sball  he^  fngn^  by  the;  ck^rk  In  the 
aasio  nsoaer  la  wnii*h  )M  now  issues  ^xeetitio&s  on  money 
JadgmQiitfi. 

13.  An  action  for  damages  for  fraud  or  dwvit  where  tlte  dam- 
9§94  clauned  do  not  aacved   fita  hundred   dolhira. 

14.  An  action  to  recover  dama^eii  for  a  pi^riMKial  tnjnry,  of^for 
loss  of  services  or  tor  medleal  or  other  necesMiry  expenfw*s  o<?ra- 
sioned  Ihorohjr^  or  an  initiry  to  phyperty,  whor^  thp  ^nm  eluimcd 
dO«tt  not  BZ€e«d  fite  hilndrtd  dollar^  and  eofttn,  exceptlnif  how- 
^v^r^  a«tiotia  to  rot'ovrr  daaHi|iCB  for  an  asuanlt,  battery,  ma- 
licious prosecution,  false  imprisonment,  libel,  slander,  criminal 
conjeraiitioiif  aeducUon*  or  loim  of  sochsty  of  butbatid  or  wife. 

15.  To  iHMio  or  Taeate  a  reqaMitiott  to  repiety,  a  warrant  of 
attacbitteut,  or  an  order  of  arraat;  or  ^mat  or  rncate  a  stay  of 
execution,  or  of  proceedings,  witUti  the  itmitntioaa  prorMed  in 
this  act.     But  auch   stay   shall   not   exceed   five  days. 

16.  To  render  Judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both   parties. 

17.  Other  civil  actions  or  proceedings  of  ttWrh  dfaf Hft  courts 
In  Uie  citjr  of  New  Xork,  or  iuatiees  of  the  peace  had  iuriadictlon 
on  the  thlrty-iTrst  day  of  Deeemoerr  eighteen  hundred  and  ninety^ 
acven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

18.  The  juriisdk'tion  exteiids  to  actions  against  the  city  of  New 
York,  domestic  corpc^ratlon*  or  a  foreign  corporation  having  an 
Ottlt^  In  the  city  of  New  York,  an  administrator  or  executor  as 
Btrcti,  ^here  the  amount  claimed  does  not  exceed  five  hundre<| 
dollars,  exdnsite  of  Interest  and  costs. 

19.  in  an  action  or  a  summary  proceeding,  to  direct  or  sot 
aside  a  vardlct,  vaeatev  amend  or  modify  a  judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
irrant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  Uuud  «c  n«wJr  discov^rod  a^denre. 

L.    1882,   ch.   410,    «   128.'?;   I4.   1901,   ch.  410,   f  1304;   I..    1905,  ch.  5X3i  L. 
urns    dh.   490;   Xi.   i»i^  tto.  S3&     la  et^ct  istpl.    1,   1010. 

I  St.  l««  j«ri«db«tl«»hk  III  «a»tittltib  eamoo. 

Tho  said  nittnh?lp«l  court  cannot  take  cognisance  of  any  civil 
atetiona  in  either  of  the  following  cases: 

i.  Where  the  title-  to  real  propertv  comes  fn  question  as  prc- 
flcrfbed  in  tit!»  fottr  of  this  net.  But  in  an  action  brought  in 
saM  court,  the  s^^rety  upon  the  deftendant??  undertaking  is  liable 
Jfi  the  cai^  Bf>e^iied  in  <*etrt!on  one  hundrtul  and  eighty  of  this 
Act,  to  any  amount  for  which  judgment  might  have  ])eon  ron- 
•dere.4  hy  s*m1  court  if  tho  answer  and  andcrtafcing  had  not  been 
delivered. 

2.  Said  court   shall   not   haye   any  equity   jurisdiction,   except 
liowever  that  this  subdivJ£|i9ii   shsUl  not   b^  so  coastruiid   as   to 
prevent  a  pt*rson  to  or  ^gnihst  whom  a  precept  1h  issue;!  us  pn)- 
▼Mled  in  title  two  of  chapter  aerenteea  of  tli^  rode  of  civil  pro- 
«««liire,    from    settinp^    np    an    aiiiUtaMle    defrm^o    in    summnf7 
procoodings...  .... 

JL.  aaai,  ca.  4ea^  |  tank 

I  3.    [Repealed  hy  I..  1904,  ch.  598;  L.  1907,  ch.  2ffT.] 
An   ln'»ffectual  attempt  to  repeal  this  section  was  made  by  H  1804,  ch.  50a. 
The    repeal    of   such    aectlon    ahuH    not   affeot    the    proMt'Outlon   of   any    action 
heretofore  removed   fmm   any  mimlcipai  eourt  of  the  city  of  New   York  pur- 
■uiint   to  the  provlaloua  of  aucU  aectkai.  ' 
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§  4.  Contempt  of  conrt;  criminal. 

The  said  court  has  power  to  puizish  Xor  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly y  cootem^tuous  or  iusoleut  beharlor,  (^mmitted 
during  its  sitting,  in  its  immediate  rievr  and  presence^  and 
directly  tending  to  interrupt  Its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  |p  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  aa  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

G.  Publication  of  a  false  or  grossly  Inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pub- 
iiciition  of  a  true,  full  and  fair  report  of  a  trial,  argrument, 
decision  or  other  proceeding  thereon. 

C.  C.  P.,  §  8;  L.  1882,  cb.  410,  $  1288;  "L.  1001.  cb.  406.  {  13eB. 


i  6.  Pnnlshment* 

Punishment  for  a  contempt,  specified  Xn  the  last  section,  may 
bo  by  fine,  not  exceeding  tA\-o  hundred  and  fifty  dollars,  or  by 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  couaty 
whore  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  tine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  whei*<»  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

C.  C.  P..  §  9;  U  1882,  ch.  410,  §  128S;  U  IfiOl,  ch.  4^  |  1369^ 


f  6.  Tn  vleirv  of  eonrt^  ho'vr  pnnliihed. 

Huch  a  contempt,  committed  iu  the  immediate  Tiew  and  prw- 
ente  of  the  court,  may  be  pauiti|ied  jivrnmarJiy.  When  not  fo 
committed,  the  party  charged  must  be. notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
< ourt  may  issue  a  warrant  directed  generally  to  any  marshal 
rcMiuiriiij;  him  to  bring  the  offender  before  the  court.  Where  a 
luison  is  cinnmitted  for  such  a  contempt,  the  particular  circum- 
st.'in«i'  of  his  offence  must  be  set  forth  in  the  mandate  of  ctim- 
miuiient. 

C.  C.  P..   }|  10,  11;  L.  1882.  ch.  410,  f  1288;  U  1901,  cb.  400.  S  18a». 


§  T.  Prccedlna:  three  nectfonii  Itmlted.' 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  intlictnient  for  the  same  offen<M»:  but  where  a  person  who  haa 
been  so  punished  is  convicted  on  such  an  indictment,  the  courts 
in    sonfyncin>:   him,    must    take    into   consideration   the    prerion^ 

punishntent. 

C.   O.  p..  S  12. 
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I  8.  Contempt^  pnalahable  civilly* 

Tbe  court  has  i^ower  to  punish,  hy  fine  and  imprisonment,  of 
either,  u  uoglect  or  violaliou  of  duty,  or  other  nilscondnot,  hy 
%vhu*h  a  right  or  reuunly  of  a  party  to  a  civil  action  or  Hpeoial 
profOiHliujr,  pondlnp  in  the  court  may  W  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  nhepiff,  marshal,  eoroncr,  or 
otUcT  pefbuiu  iu  UUi'  mauner  duly  selected  oi:.  aypoiulcd  l«)  per- 
form a  judieial  or  uiinisterial  service!  for  a  mishehavior  in  l»is 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duly  therein; 
or  for  dlsol»edience  to  a  lawful  mandate' of  the  court,  or  of  a 
judjre  thereof,  or  of  an  ofHcer  authorized  to  perform  the  duties 
of  such  a  judffi*. 

2.  A  party  to  ihv  action  or  special  pmce.  dinjf,  for  pnttinjr  in 
tictilious  hail  or  a  lictiti»ms  surety,  or  for  any  deceit  or  abuse  of 
a    mandiite  or  proceed iajr  of  the  court, 

3.  A  i)artv  to  the  ncti«m  or  speeial  nrrc*»ediu^%  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  buni  of 
money  ordered  or  adjtuljjfed  by  the  court  to  Ixj  paid,  in  a  vh»g 
whei'e  by  law  execution'  eahuot  be  awnrdi'd  for  th^  eolh'rtiou 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

-i.  A  person  for  assuming?  to  be  an  attorney  or  c(uuiscllor,  or 
bther  ^ttleer  of  the  conit,  and  acffnjr  as  si\ch '  wi^ho\it  authority; 
for  rc^scuinjr  any  ])ro])erty  or  person  in  the  cUf^tody  of  an  wttleer, 
by  virtue  of  a  mands»te  of  the  c<n!rt:  for  unlawfully  detaiiiinjr 
or  fraudulently  preventinp,  or  disabling  fnini  attending  or  tes- 
tifying, a  witness,  or  a  party*  to  the  action  or  special  proc<'ed- 
ini.  whih^  poiUK  to,  remahiifi^  at,  or  n»tnrnir»g  from,  the  Hitting 
where  it  is  notiee<!  for  trial  or  hearing:  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  Hubiw»enaed  as  a  witness,  for  refusing:  or  negrlect- 
Uii:  to  ol»ey  th«'  subpoena,  or  to  attend,  or  to  bo  swora  or  to 
answer  as  witness. 

H.  A  person  duly  notified  to  attend  aa  a  juror  at  a  term  of 
the  court,  for  improperly  cfrnversin^  with  a  pjirtj'  to  an  aethui 
or  special  proceediuj?,  to  be  tried  at  that  term,  or  with  any  other 
person  in  relation  to  the  nu*rits  of  that  action  or  npeeial  ]>ro- 
ceedinjj::  or  for  receiving  a  coninmnicati<m  from  any  oth<'r  per«Jon, 
in  relation  to  the  merits  of  su<.'h  an  action  or  special  proeeedinj:, 
With<Mit  immediately  diselosinj?  the  same  to  the  court. 

7.  In  any  other  case  where  au  attachment  or  any  other  pro- 
ceediup  to  punisli  for  a  contempt,  has  l»een  usually  a<loi)ted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  aeticm,  or  special  proceeding  in  that  court,  or  to  pro- 
ttHt'tho  right  of  a  party. 

C.  C.  r.,  S  14;  L.  1«82,  ch.  410.  |  1288;  L.  1001,  rti,  460,  |  13C0. 

S  8-a.  lifAddedy  1010«1     In  view  of  court |  hoi^v  pnnlsJked. 

In  a  case  speeified  in  the  last  section  where  the  fjfTenso  is 
rommitted  in  tfle  immediate  viev'  and  presence  of  the  court, 
or  of  the  judge  upon  a  trial  or  hearing,  it  nniy  t>e  punished  sum- 
marily by  a  fine  not  pxweeding  one  hundrerl  <lo1lrtrs  or  by  im- 
prisonment not  exceerling  thirty  days  in  th(»  jail  of  the  comity 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court, 
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Where  n  person  is  c•()lnnlUtf^cl  to  jaB  fur  tU«  «oii|^^uient  •f  saeh 
a  fine  he  nmiit  h^  diKchargeU  at  the  e^ulrutiuu  of  thirty  days 
but  where  he  is  hI«o  tommitted  for  a  definite  time,  the  thirty 
days  amut  be  eumputed  fruiu  the  expiration  of  the  definite  time. 
The  particular  circuiubtnnces  oX  the  offense  m\j»t  be  set  forth  in 
the  mandate  of  commUiuQat. 
Added.    L.   1010,   ch.   530.     la  efl^ofc  Jun«  dO,   ViUK 

S  8*-b.  [Addedy  1»10,J    In  other  t;aiieii;  or#er  to  aboTr  cjivse. 

In  any  other  caHC  specified  iu  Koction  eigiht,  tho  <*ourt  miwU 
npon  beitii;  satisfied  by  attidavit  of  the  comiiiituiion  of  the  uffvuM* 
and  that  the  right  cir  remedy  of  a  party  to  an  action  or  spt^cial 
pnH'PiHliiiff  pentiinff  in  the  court  or  before  the  judire  may  te 
defeated,  impaired.  iQU>«ded  or  prcjudi^'ed  thereby,  liiake  mi 
oruer  rtMiuiring  the  aceuvfHl  to  i»bow  cauve  before  it  or  him,  at  « 
time  and  phire  spccifKHl,  why  tha  aeeused  Hhoiild  not  b(»  iiuui^hed 
for  the  aHe«cd  oflfenw*.  The  order  to  ahow  eauao  may  ln»  made 
by  any  judce  authoriaed  to  grant  an  order  without  potii^  in  ao 
action  pending  in  the  <-uurt,  and  it  muHt  W  made  returiiable  at  a 
term  or  part  of  the  court  at  which  a  contested  motion  may  be 
heard. 
Adrlod.    L.    1010.    cli.    M9.      In  effect  June   20,    1010. 

I  8«^.  (Added,    11M0.1      Return    of   arder   to    ahoiv    c««i«| 
•ne  or  Imprlaonmenti  "wnrmnt  ol    commitment. 

Upon  the  return  of  an  order  to  ahow  cau^e  the  qiieKti<kfif 
which  ariiio  mu8t  be  determined  as  upon  any  other  motiou,  and  if 
the  determination  is  to  the  effect  that  the  aecuaed  haa  ooiiiwitted 
the  ofFen^ie  charged,  and  that  it  wbh  calculated  to,  or  actnalb'  did, 
defeat  impair,  impede  or  prejudice  the  rights  or  remediea  of  a 
nnrty  to  an  action  or  npecial  proceedinR  broujrht  iu  the  court  ar 
before  the  judfre,  the  court  or  judire  niuut  make  a  final  order  ao- 
cordinffly.  and  diroctinff  that  the  nt^uaed  he  pnniah«Hl  by  a 
fine  or  imprisonment,  or  both.  a«  the  nature  of  the  ease  re<iuira)ii. 
A  warrant  of  commitment  muat  isKoe  accordingly- 
Addled.   L.   1010.   rh.   5:{0.     fn  affact  Jana  20,   lem 

I  8-d,  [Addoci,  1B10.1     Aotaal  loaa  or  injwryi  yftr«>oat  of 
Urne. 

If  an  actual  loKfi  or  injury  haa  been  produced  to  a  party 
to  an  n<  tion  (»r  Hpecinl  proccHHlin^,  by  reason  of  the  miscondu<'t 
proved  af?ninHt  thi»  offender,  and  the  ease  ia  not  one  where  it  is* 
KpCH'iallv  prescribed  by  ]nw  that  an  action  may  be  mnintainod  tu 
fecover  dam.MireH  for  the  lo«s  or  injury,  a  fine,  •sntBcient  to  ia- 
doranify  thr  atr^rrieved  party,  muHt  he  imposed  npon  the  offender. 
an<l  <'oIle<'ted  and  paid  over  to  the  a}?^rlevMl  party,  ander  the  dl- 
re<ti<»!i  of  the  c<»urt.  not  to  excwnt  five  hundred  d<illar«.  The 
payment  and  ac<-(»|)tniic(»  of  such  a  tiiie  constitute  a  bar  to  an  a<^ 
tion  by  the  .ipprit^red  party  to  recofrer  daiuairea  for  the  lo»<  or 
injury.  Where  it  is  not  hIiowu  that  Huch  an  actual  loaa  or  injury 
has  been  produce<1,  a  fine  muRt  be  iuuM)fled,  not  exceeding  the 
amount  of  the  compIainnntV  coHts  and  expenaea,  and  a  aum  not 
exceeding  two  hundred  and  fifty  dollara  in  addition  theretOi  an4 

151S 


MUXICirAL  OOCRT  ACT. 

must  Ije  colh^i-t^  mid  imM*  hi  Kite  inniinfr.    A  fOii»o«itl<m  m&S 
be  Ihied  as  preAcribed  in  tbw  section. 
Added,    L,    1919,    ch.   53&.     In  effect  June   28,    10m 

I  8-e.  [Added,  1910.]  Omission  to  perfoiTBi  dt«ty  In  po-wm^'T 
<»f  offender)  IIbm^  or  l«ipri»oiuueiit.  lor|  wjtrraut  of  cqiu- 
mUment* 

Wiiere  the  luUcoiulm't  i>roved  coiii^itits  of  nn  omi.sslou  to  .]>vr- 
fifria  ail  act  or  diitj^',  wliich  it  t»  yd  in  IIh*  power  of  the  of- 
l4Mi4icr  to  imrforiu.  be  slmll  lie  imprLsoue<l  only  uutil  he  has  por- 
i*(H*uied  it,  aiui  paid  the  ftue  iuLponed,  Ju  MUch  a  case,  (he  order, 
and  the  warraut  of  comurituient,  if  one  is  issued,  must  specify 
the  act  or  duty  to  be  performiHl,  aud  the  twin  to  be  i^»aia.  In 
every  other  ease,  where  special  provision  is  not  <itherwise  made 
\tiy  ijuv,  tlie  offender  may  he  iiupiistuicd  for  a  reasonauie  tiuic, 
nut  exceedini;  i»Lx:  months,  and  luitil  the  fine,  if  any,  is  paid; 
and  the  order,  and  the  warrant  cf  commitment,  if  any,  must 
aueeify  the  amount  of  the  fine,  and  the  duration  ot  the  imiwisou- 
meut. 
A<]<lcd,   L,    1010,    ch,    638w     In  eOect  Jvoe   20,    lOlOi 

fi  n-'t,  tAd«^d,  lOl-O.!  mien  offender  ^lfMcffi»rve«  f»<m 
ititprisenient. 


Where  an  offender,  imprisoned  as  prescribed  in  fhJs  title 
IK  unable  to  endure  the  imjuisonrntMit,  or  to  pay  the  «nra,  or  iM'r- 
forni  tin*  act  'or  duty,  reqwirfd  to  In*  fmitl  or  jpi^rtormed,  in 
w*k*r  to  entitle  him  to  Im»  iT»l«»»«ed.  the  court  <ir  jiidf^e  may,  in 
itM  or  hiK  iKHei*(9tioH,  and  upon  naoh  teraiH  an  juirtice  'r^HimruB, 
niwkQ  »n  order,  directing  bim  to  he  discharKed  from  the  itupribou- 
meut. 

Acl<»pd.    h.    icno,    ch.    530.      In  effect  7nne    20,    1010. 

ft  »*0.  [AtMed,   lt>10.]      Illliico*iliio4s  when  pnifcu^whle^ 

XVh^re  n  miKoonduet  which  is  punlMhable  by  fine  or  impriiwm- 
nient  as  proscrilied  in  this  title  occurs  durinsr  a  month  or  M-itii 
rwiKM't  to  a  mandate  n^turnnble  during  a  month,  and  Avas  not 
punished  during  the  month  in  which  it  occurred,  tb**  court  or  j»dff<* 
thereof  may  inquiiv  into  and  p^inish  the  niiHcniHiuct  «s  if  it  harl 
oewirr^d  during  the  month  in  which  the  order  to  show  canso 
in  made  ri>tumnl>le  and  an  if  it  had  occrnrred  during  the  month 
in  ^viiieh  auch  motion  in  heard^ 

Addoil,    L.    1910,    ch.    .'530.      In  effect  June   20,    1010. 

I  0»  Pfiooean^  -n>h(we   serTiee  may  be  made. 

Th^  court  »hall  have  power  to  send  its  pnu'css*  and  other  miin- 
date5(  in  an  action  ur  special  proceeding  of  which  it  has  jtirrs- 
drction  to  any  part  of  the  city  of  Now  A  ork  for  service  or  exc<ij- 
tion,  and  to  enforce  oi>edience  thereto,  and  the  power  ami  au- 
thority of  paid  conrt  extetids  to  the  whole  of  mm  id  rity  of  New 
York,  without  limitation,  except  as  expressly  prescribed  in  tlds  act. 

U  tod,  ch.  406,  I  136S. 
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I   10.-  Justice  to  administer   oaths^  et  cetera. 

The  justices  of  said  court,  may,  iu  the  city  of  New  York,  by 
virtue  of  their  offi<*e,  adiiiiuister  oaths,  take  dei>ositinus  and 
acknowledgmeuts,  and  certify  the  same  iu  the  manner  and  vith 
like  effect  a.s  justices  of  courts  of  record. 

L.    1901.   ill.   -186.   S   in79. 

i    11.    [Am'd,  1904,   1907.]    Board  of  JnHtloeH. 

The  justices  of  said  court  shall  constitute  the  board  of  justices 
of  the  municipal  court  and  discharge  the  functions  thereof.  Tliey 
may  elect  a  president  from  their  own  number  and  at  pleasure 
rcmfjvo  him  and  elect  a  successor.  All  meetings  of  said  l>oard 
shall  he  public  and  all  proceediujGrs  shall  be  recorded  in  its  books 
of  minutes,  by  its  secretary  and  shall  be  preserved.  Such  b<^ard 
may  designate  a  clerk  or  deputy  clerk  or  said  court  for  one  of 
said  districts  in  act  as  secretary  of  said  board,  and  from  time  to 
lime  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.  Such  board  may  also  designate  an  attendant  of  such 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  reasonable  compensation  \n  1k»  paid 
for  such  service.  8uch  l)oard  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  regular 
times,  to  the  keeping  and  preservation  of  its  minutes  and  to  the 
public  insp(»ction  of  the  same  uniler  the  care  of  the  secretary  at 
reasonable  times. 

L.    10<>1,    eh.   406,    j|    1474;   I..    1904,   eh.   735;   L.   1007,  Ch.  003. 
S    12.    [Am*d,    DKKi,    1007,    lf>U^.]     Board    to   make    rnlea. 

Said  board  of  justii-es  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  openetl  on  each  day, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpreters,  attendants  and  employees 
shall  perform  their  dnties,  the  manner  of  keepini^  records  and 
papers,  the  collection  and  disposition  of  moneys  and  keeping 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  courts  and 
offices   thereof. 

5.  As  to  the  forms  and  practices  in  said  court, 

0.  As  to  a  calendar  in  each  distri<'t  of  actions  reseiTCMl  gen- 
erally, to  which  actions  may  be  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety-three  and  one  bun- 
dred  sind  ninety-f<jur  (»f  this  a<"t. 

T.  As  to  trial  calendars  and  the  transfer  for  ttlnl  from  one 
part  to  another  in  the  same  district  of  special  proceedings  and 
of  actions  not  necessarily  triabh*  in  a  part  designated  for  jnry 
trials  under  the  lu-xt  sect  it »n  nf  this  act.  The  said  board  may 
al«>o  provide  f«»r  the  transfer  fi'oin  any  part  to  a  jury  trijil  part 
in  the  same  district  of  any  special  proceeding  or  any  action  triable 
by  jury. 

M.  As  to  the  reports  to  the  comptroller  by  the  clerks  of  the  dis- 
bursement by  them  of  the  moneys  paid  to  them  upon  demands 
for  jnry  trials  jind  as  to  the  payment  to  the  comptroller  of  the 
city  of  New  York  nf  nny  surplus  of  said  moneys  aft<»r  the  pav- 
ment    therefnmi    of   tli      foes   for   serving   jurors   and   of   juron. 
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Siu-h  rule8  shall  be  submitted  to  the  presidiiij?  justices  of  the 
appellate  divwions  of  the  lirst  and  second  departments  of  the 
supreme  conrt,  and  when  approved  by  them  shall  go  into  effect 
and  have  the  force  of  law.  * 

L.   1901.  ch.   4iW.    i    lirrS;    L.    1903,  ch.   282;   L.   1»M.   ch.   5U8;   L.    190T,   cb. 
608;  L.   lUOS.  cb.  481.      In  (>ffe<-t  Sept.   1,   11K>8. 

i    13.   [Am*d,  imi7,  l»OS.J    Parts  of  eoart;  how  lield. 

The  board  of  ju.MticeH  sh^ll  from  time  to  time  e.stablish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  sevi^rnl  parts 
BO  established,  bul  no  justice  shall  be  assij;ue<i  to  sit  outside  of 
the  bo  rough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  Bpoeified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  ameiKhnl  by 
chapter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months*  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  months  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  mtrnths  under 
a  system  of  complete  rotation  by  the  justices  within  such  bi^r- 
oughs  respectively.  Of  the  parts  bo  established  in  the  borousrhs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  district  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  whi<h  it  is  triable  and  shall  prescril»e  on  what 
days  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

Am'd  by   L.    1907.   cli.   «0H ;    t..    190S,    oh.     481-      In   efTert   St'pt.    1.    1908. 

f   14.   Concurrence  of  majority. 

The  concurreD<T  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.  1901.  ch.   460,   S   1376. 

§   16.   Actlona  may  be  contlnacd  before  another  Jnnttce. 

The  trial  of  an  acti(»n  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  om;  day  to  any  other  day  or  days  until 
the  sariie  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any -other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  fih'd  with 
the  clerk,  or  of  the  minutes  of  any  t»»stiniony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

9  10.  Death  or  removal  of  Jnntlce  not  to  Impair  iiro- 
ceedlnffB,   et   cetera. 

Xo  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  ^.f  the  death,  removal  from 
office,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  ofBce  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  office,  with  the  same 
powers,  jurisdiction,  ;ind  authority,  as  their  predecessors  had. 
L.   1867.   ch.   844:   U    1882.   ch.  410.   $   13&0. 
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I  17.   [Am'd»  1907.]      Court;  wbere  held. 

The  suid  court  shall  bo  holU  lu  each  of  the  dwtricts  in  one  or 
more  parls  as  fixed  by  the  Iward  of  justirt's,  by  the  ju«ti<?e  or 
justices  assigued  to  4iold  such  parts,  at  the  places  provided  by 
the  cumniissiouers  u£  the  siukinj^  fuiHl,  and  in  accordance  with 
law,  at  such  hours  in  every  judicial  day  or  so  often  as  the  board 
of  justices  of  the  municipal  court  shall  direct,  and  must  con- 
tinue in  session  so  long:  as  the  ptiblic  intcn^st  requ!rt>s;  and  it 
shall  be  the  duty  of  the  com  miss  ioi^F  of  the  AiikinK'  fimd  to 
provide  u  suitable  place  for  the  holding  of  siiid  court  ift  <*<irli 
of  said  districts,  provided  that  more  than  one  piRce  for  hoMinir 
such  court  may  l>e  provided  at  any  time  after  thi»  act  takw 
(»ffect  in  any  district,  if  the  said  board  of  ju<«tic(*s  flhall  certify 
that  the  public  convenience  requires  such  additional  nnmlier  of 
places. 

In  each  of  the  districts  in  the  boronph  of  Manhattan  th^re 
shall  on  every  day  of  the  year  except  only  Saturdays,  Snndays 
and  legal  holidays,  durlui?  each  mouth  of  the  year  exceptxnir 
July  and  August,  be  <>pen  from  at  le*st  nine  oVlock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon  at  least  one  part  of  said 
court  with  one  of  the  justices  of  said  eourt  in  attendance  therein. 
who  shall  hear  and  dispc>se.  of  ex  parte  applicatiouK  and  »faalt 
try  acti<Mis  for  wa^jes,  summary  preKTedin^R  and  mu*h  «»tlieT 
actions  or  prm^eedinjrs  as  nmy  be  iciven  a  preference  hy  the 
rides  of  the  board  of  justices,  and  attend  to  anch  other  bn^ainefts 
as  may  be  direct«Nl  liy  such  ruh»».  l>uring  the  month*  of  July 
ami  Autfust  swh  pjirt  shall  }yo  in  session  as  afor«^»sa!d  in  each 
district  for  at  least  two  drty«  in  eaeh  week.  Similar  parts  may 
be  estab]ish<il  by  the  board  of  justices  to  j«it  in  the  borc»nfrhs  of 
tlio  Bronx,  Brooklyn,  ()u<'eiis  and  Ilichnioud,  as  the  business 
of  said  court  niav  r<'<iuive. 

L-    1«S2,  ch.  410.   8   12{)l:   I..   l^M,  ch.  46«.   9  1871.    Aa'«  L.   1907.  ch.   •08. 
In    off.'ct  Jan.    1,    li>OS, 

S   18.  Scaln. 

The  said  court  in  each  district  shall  have  official  seals  fur- 
nished at  the  exixMise  of  the  city,  on  which  »\\a\\  he  eiiigffaveil 
the  anus  of  the  state  of  New  York,  "  Boron ja:h  of  Manhattan*' 
for  whatever  the  bororijrh  may  be).  **  First  District "  for  what- 
ever tlie  district  may  be),  but  nr)thinsr  herein  contained  shall 
authorize  such   court  to  issue  certificates  of  natnralizntion. 

L.    1SS2.    oil.   410.   S    I2fl3;   U    UMH.    rh.   466,   S   1^?^. 
§   UK   Ac*cefwi    to    eo»rt-1i«i>«ineM. 

The  justices  of  said  court  shall  have  aecess  and  posBep<?Ion  of 
(he  c«»urt-liousi^:  and  it  shall  be  the  duty  of  the  board  of  alder^ 
men  of  the  city  <tf  New  York  aud  its  several  officers  chariretl 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  may 
be  necessapy  for  the  transaction  of  the  business  of  said  court. 
and  the  justices  thereof,  and  to  supply  all  proper  aceomm<Mla« 
tious.  books.  stafiou<«ry  and  furniture,  and  to  p;^y  all  s^ilariedw 
compensations  and  expenses  and  disbursements  herein  autborized, 
and  tlie  board  of  estimate  and  afiportioirment  shall  nnnnally 
include  in  its  final  estimate  such  siims  as  may  be  neeeswary  to 
pay  the  same. 

I>.    1001.    ch.    4f5«.    $    1.1R0. 
S  20.  Cede,  mien   o€  nnpreme  eowrt  ii.ppI1«a1»1^t  "Wlte*. 

The  i>rovision»  of  the  code  of  ciril  procednre  and  mles  an<f 
regulations  of  the  supreme  court  as  they  may  be  from  time  fa 
time,  shall  anply  to  the  municipal  court  a«  far  a-s  the  fwme  can 
be  made  applicalde,  and  are  not  in  eonflict  with  th^' prorisioas  oi 
this  act:  in  case  of  such  contlii't  this  act  shall   «?jovern. 

L.    IWl.    ch.    4r^,,    8    1377. 
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MtmWtPAL  OOVftT  AOt. 
AiStltmil;  stLmttiOni;  |)artlett. 

B^c.  M.  t«  Wbat  4MtHct  branght. 
2».  A«tldiii|  bOM'  c<miii#ttced. 
ST.  SoamwDsi  r«q«i«lt««. 
1^.  Form  of  auinmoiMi. 
2d.  Bdfaiuiotis;  cot'poratlon  counsel  mty  iMue,  et  eeUra. 

80.  filortlcr;  allfls. 

81.  llotlM4  or  stffvfee. 

at.  Ur^er  t4t  seHtc*  <»r  muumnIs,  When  di*feOtent  not  footad. 

.  ^aptTS  to  be  fiWd;  yroof  o^  a^rvice. 

.  Defondant  whch  aIlow(*d  to  dt't^nd. 
36»  Who  may  WfVe  miniittott»,  ct  <?i»tOi^. 
Wi.  B<HrttM  dlty. 

30.  I&dmrsmwiit  nyon  luniMiMito. 

88.  Indort«Bleiit  upoa  am>tB«ii»  wiere  estcvtlon  agalmit  tb«  prnoa  mtir 
Issue. 

40.  ftrtl^s;  app^ftrfln<^6  of. 

41.  ftudhdlan  ad  iltett. 

<2.  rartlM;  who  tABf  tx^  |blln»4. 

43.  Ai»pU«atiot  9t  this  article  to  d(*feiidatit9  Jotntlr  Il«bl0. 

44.  Where  employee  ta  party. 

45.  Who  taay  potitlon  for  leave  to  prosecute  aa  a  poor  person. 
M.  06nteht8  of  petition. 

47.  OnAt^r  and  petition  to  h^  A)<^t  trtten  cottnsel  awlgnt'd. 

it.  Wbrn  IMVD  nifty  Iw  Rfintttled. 

49.  When  defendant  may  defend  as  a  poor  pfrsQO»  et  C9ter«.  i 

eD.  Defendant's  order.  | 

1.  LieaTo  masr  be  aunuUed  as  in  cases  of  plaint  iff. 

B2.  .Kppi^al  WD(*n»  plaintiff  or  defendant  poor  person. 

!>3.  Costs  In  favor  of  petitioner.  I 


I  2ft.    tAm'd,  1904,   1007.]      Iia  Wbft«    ai»tfi<*t  I»li^il|r1««* 

An  action  or  proceeding  of  which  the  municipal  court  has  juris- 
diction must  be  brought: 

1.  In  a  district  in  Which  eitll«f  th«  plaintiff  Of  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendflttts  resides,  unless  aA 
the  t^laftitiffs  of  all  th«  defendants  i^lde  out  of  the  ^Ity  of  New 
Yofk,  in  which  case  the  action  or  proceeding  may  be  brought  iu 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shall  be  brought  by  the  assignee  of  the  cntlse  of  action, 
such  action  shall  upon  tfte  demand  of  a  defendant  made  as  pro- 
vided iti  subdivision  four  of  this  section,  be  transferred  to  tlie 
difitriet  in  which  the  defendant  resides  and  the  court  must  mal^e 
ain  ohd^r  fbr  such  tranafer,  as  provided  in  sabdivision  four  •f 
this  Section. 

2.  If  the  defendant  be  a  eofporation  created  by  law,  in  a  dte*' 
trict  in  which  the  plaintiff  or  either  of  the  plaintiffs  resides,  et 
in  whieh  (if  it  be  a  corporation)  It  transacts  its  general  founinesa 
or  kcetiR  an  ofiiee  or  lias  an  agency  established  for  th«  t^anaac* 
tion  of  business  or  is  established  by  law,  except  the  corpora tian 
of  the  city  of  New  Yorlt,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdiviaiati  &ye  of  this  aection. 

3.  By  plaintiffs  not  residing  iu  the  city  of  New  York,  iu  the 
aWtfWt  te  which  the  defendant,  or  one  of  the  defends nt«  retidea, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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«iideB;  but  where  all  the  purties  reside  out  of  said  city,  me  actios 
may  be  brought  iu  any  district.  No  person  who  shall  have  « 
place  in  Huid  city  fur  the  regular  trauaaetiou  of  business  shall  be 
deemed  a  non-resident  uuder  the  provisions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceediug  is  brought 
is  not  the  proper  district,  the  action  may,  uotwithstanUiug.  be 
tried  therein,  unless  the  action  is  transferred  to  the  pruper  dis- 
trict before  trial  up<m  demand  of  the  defendant  made  iiiion  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  niauuer,  or  the  order 
of  the  court.  The  demand  must  specify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  iH»na!ty  or  fine  shall  not  exceed 
five  luindred  dollars,  nuist  be  brought  in  the  district  in  which  the 
violation  of  such  ordinance  happened  or  occuri  d.  And  all  ac- 
tions to  recover  a  penalty  or  fine  for  a  violation  of  any  proTisios 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  cdvnmissioner 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  charged  to 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  in  said  conrt  may  npon  connent  he  trans- 
ferred by  :in  order  by  any  justice  of  said  court  to  a  district  other 
thnn  that  in  which  it  is  pending. 

I..  1001,  rh.  4«fi,  §  1370.  nm'd  by  ch.  93.  L.  1904,  and  by  L.  1904.  ch.  tSi: 
L.    11X17,   <h.    (Mtt.     In  I'ffec-t   .l»u.    1,    1908.  .    • 

§  20.  Action;   hovr   commonced. 

An  action  brought  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  service  of  a  summonR.  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.    1882,   ch.   410,   S   120G. 

I  27.  Suiumonii^  reanlnltes* 

The  summons  must  he  addressed  to  the  flefpudant  hy  niifne.  or 
if  his  name  be  unknown,  by  n  fictitious  name,  and  must  summon 
him  to  appear  Ix^foro  the  court,  at  the  court-room  thereof,  and  at 
the  time  sp<'cified  therein,  to  answer  the  cinntklaint  of  the  plaintiff. 
and  must  stjite  the  amount  for  whi<*h  the  plaintiff  will  take  jmte- 
ment  if  the  defendant  fail  to  appear  and  answer:  it  mnjsf  he 
issuetl  and  subscribed  by  the  clerk  of  the  court  in  the  dif^trict 
out  of  which  the  same  is  issued,  or  by  his  assistant  in  the  name 
of  such  clerk,  except  as  provided  in  aecUoii  twenty-five  of  this  act. 

Ti.    18S2.   ch.   410,   5  12f>7. 

9  2H.  Form  of  ii«niiiioiiB. 

The  summons  must  he  substantially  In  the  foTlowInff  form,  fk» 

blanks  being  properly   filled  out, 
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MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK. 
Borough  of  ,  district 


plaintiff, 
against 


Summona, 


defendant. . 

To  the  aboTe  named  defendant: 

You   are   hereby   summoned   and   required   to    appear   in    thm 
action  in  the  municipal  court  of  the  city  of  New  York,  borough 

of , district,  in  the  court  room  thereof, 

at ,  in  the  city  of  New  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  ans\\H>r 

the  complaint  of  the  plaintiff  in  this  action,   who,   if  you  then 
fail  to  appear  and  answer  will  take  Judgment  against  you   for 

the  sum  of dollars,  with  interest  from  the day 

of ,  19. .,  together  with  the  costs  of  this  action. 

Dated,  New  York, 19... 

1^'  •••••• -. 

tNew.]  Clerk. 

i  29.  [Am'd,  10O6.]  Bumnieanf  ««U>rAfr--9«i«er«l  and  corpo- 
ration conniiel  may  imnne,  et  cetera. 

In  any  and  all  actions  brouffht  in  the  name  of  tbe  people  of  tlio 
state  of  New  York  by  the  attorney-general  or  in  the  name  of  th»: 
city  of  New  York,  or  of  any  department,  board,  or  otheer  thereof, 
by  the  corporation  counj^el  of  the  city  of  New  York,  as  attorney 
for  said  city,  or  said  depurtment,  board  or  ofticer  thereof,  tn 
recover  a  penalty  or  jH^naUics  for  the  violation  of  any  laws  or 
ordinance,  the  summons  may  be  issued  out  of  said  court  by  tlu' 
attorney-general  or  by  the  corporation  counsel  in  his  own  name 
without  the  same  being  snbacribod  by  the  clork  of  the  court 
where  such  action  or  actions  are  brought,  and  in  such  actions  the 
attornev-general  or  the  corporation  counsel  shall  not  be  rcqnirejl 
to  pnv  to  the  clerk  of  the  court  the  fees  io  the  action,  but  shall 
a<-count  therefor  to  the  city  treasurer  and  shall  collect  the  same 
from  the  defendant,  wlwn  judgment  is  recovered:  and  no  fees 
or  costs  shall  be  demanded  of  the  people  of  the  state  of  New  \  ork 
or  the  attorney-general  or  of  the  said  the  city  of  >ew  iork,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 

t.   1001,  ch.  466,  §  1384;  L.   1906,  ch.  73.       In  effeot  March  17,  1005. 

I  30.  Service;  alloji. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
i.s  actuallv  delivered  for  service.  If  the  marshal,  or  other  iH'-rs;  r. 
having  tlie  summons  to  serve,  cannot  find  the  defendant  so  as  to 
serve  him  therewith  as  re(iuired  by  this  act.  he  nnisl  so  return, 
and  the  clerk  shall,  at  tbe  retiuest  (»f  the  plaintiff,  if  made  between 
the  last  dav  when  service  could  be  had  and  tbe  return  day  men- 
tioned in  said  summmis  or  alias,  including  sucn  retnni  (lay,  c<ni- 
tinue  from  time  to  time  to  issue  another  s^immons.  to  be  known 
as  and  stamped  **  alias,"  until  the  defendant  is  served. 

L.  1882,  ch.  410,  §  1303. 

I  31.  Method  of  Hervice. 
The  summons  must  be  served  as  follows: 

1  If  an  action  be  iigainst  a  corporation,  V»y  delivery  of  a  copy 
to  the  president  or  other  head  of  tb<'  rorporation,  or  to  the  secre- 
tarv.  cashier,  or  mannging  agent  th.^reof.  but  ^vhen  ao  such  otheer 
resides  in  the  city,  to  a  director  resident   therein. 

2  If  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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tho  court  in  nn  adjoining  district  named  by  said  JastJei*,  wbtcli 
mnst  take  cognizance  of  the  action,  and  proceed  thereiti  the  same 
as  if  the  order  of  arrest  had  beea  Ifisned  out  of  the  caiirt  1&  the 
latter  district. 

L.    1882.   ct.  4l0.    i  130D. 

fOl.  Plalntlir  to  be  notlfled  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  ootic^ 
thereof  to  the  plaintiff,  and  eu4orse  on  the  order  of  arirest,  anU 
subscribe  a  certificate  stating  the  time  of  sertiug  the  same,  mud 
of  giving  notice  to  the  plaintiff. 

L.   lasa.  ch.   410,   f  1810. 

ff  62.  BAtl  Off  deiHisIt  »»^f 4»^  reHHPn* 

The  defendant  may  g\xe  bttif,  by  dcHteftujf  to  fbe  matftfa^l  ft 
written  undertaking  to  the  plaintiff,  In  the  Rrtto  specified  in  the 
crtder  of  arrest,  executed  by  one  of  more  sureties,  to  the  effwt 
that  the  defendant  will  attend  in  person  at  the  openittg  of  the 
conrt  on  the  next  day  thereafter  when  It  is  there  irt  sefefcioll,  of" 
he  may  deposit  whh  the  marshal  the  sum  specified  ill  fbe  order 
of  arrest.  In  either  case  the  marshal  most  forthwith  releasie  hitD 
from  custody. 

L.    1882,   cb.   410,   8  mil. 

I  03.  Ball  m&y  be  examined. 

Where  bail  is  given  as  prescribed  in  the  l«ftt  44e<4lDilf  thff  oilMr 
taking  the  ackaowledgment  of  tlte  undertaking  mvifiU  if  tne  racr- 
shal  m)  rem«ires,  examine  umler  oatk,  to  a  reasonable  extmt,  the 
I^ersonH  offering  to  bec^ume  baii,  i*fiucerniof|  their  property  and 
their  circumstances.  The  defendant  may  give  bail«  or  ismkc  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seet  for  and 
pi'ouvire,  baiL  before  beuiff  eonmlttoii  ta  .jaik  •  Whefo  a  deyoalt 
is  made,  the  money  deposited  must,  before  the  evpiratioB  of  tbe 
next  (kiy,  thereafter,  not.  being  6uu<lay^  or  a  public  holiday,  be 
paid  by  the  niarsbnl  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  (iistrict  ia  which  the  action  is  brought,  which 
said  de|K)sit  sluill  be  regarded  as  an  undertaking,  and  shall  kave 
the  sjime  force  and  effect  and  no  other, 

li.    1^2,   ch.   410.   f   131S. 

f  «4.  Bnil  or  Aepoalt  after  rettini. 

At  any  time  after  the  refitrft  of  the  tnafsbal,  aftrl  befofe  firtflf 
judgment,  the  court  may  admit  n  defettdftfit  In  custody  to  bail. 
or  allow  bim  to  make  a  (fepostt:  ami  ttiay  direct  his  release  uprtti 
Ids  giring  Imil  or  making  fhfe  d^postt  ac<*oM»nitly.  The  *ilm  to 
be  deposited  or  the  sum  specified  in  tl»e  tindertakftig  erf  the  ball. 
must  be  fixed,  and  the  sureties  in  the  iffiAertaklilg  mtMt  he 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  ettier  prmjf,  re!vwt»«f  tlieif  mmWiHfy,  Tin* 
undertaking  miiBt  be  to  the  effect  that  tfae  Mesdaiit  milt  at  all 
times,  render  himnelf  araennble  te  any  Aiaaaata  \tbic4  toa^  be 
isksded,  to  enforce  a  final  judgment  againat  bim  in  Ura  action 

L.   1082,  cli.  410,   f  Ufa 
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▼irtu«  of  iin  execnHoa  issued  upon  the  judgment,  sImII  not  hm 
aff««ted  tlier«bsr. 

O.   C.   p.,  »  446. 

1 36.  \%'bo   may   serve   anminoiis,   et  Vetera. 

The  summon*!,  and  in  a  proper  case  a  copy  of  the  complaint, 
or  a  precx^pt  in  Hummuri'  proceedings,  may  be  gerved  by  a  mambni 
or  by  any  |>erson  not  a  party  to  the  action,  who  is  ov<*r  the  age 
of  (iiiEchtecn  y*.'ar».  Proof  of  eervice  by  .such  person  other  ihay  a 
luarnl^al  must  be  made  by  his  affidavit  which  must  state  the  pa'*- 
ticuliir  place,  time,  and  mann<er  of  service,  and  that  the  atnant 
knew  the  person  so  served  to  be  the  person  mcBtioned  and 
described  in  the  summons  as  defendant  therein. 

L.   1880.   cb.  410,   f  1301. 

137.  Ketiirii  day,  \ 

The  roturn  day  mentioned  in  the  sumVions  inuat  not  bn  more 
than  twolve  days  from  its  date  and  except  in  tli£  case  where  an 
order  of  Rrreet  h^d  been  issued,  must  be  served  at  least  six  days 
before  the  time  of  apearance. 

L.  1882.  ch.  410.  I  1206. 

}3H.  Indorsement  npon  Miimmon*. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the. copy  of 
the  summons  so  delivered  in  the  following  form:  '*  Accordinjr 
to  the  provisions  of/'  et  cetera;  addiiii;  snch  a  description  of  the 
statute  or  ordinauee  as  will  identify  it  with  convenient  certainty, 
and  also  specifying  the  section  if  penalties  or  forfeitures  are 
griven,  in  different  sections  thereof,  for  different  acts  or  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon, 

C.  C.  P..  1 1807. 

{3e;  Indoraement  upon  •amatoii«i  'frhwr^  e«ecvtl4tn 
•flralttst  tb«  pera«m  may  be  leimed- 

In  an  action  where  an  execution  may  issue  against  the  person 
upon  a  judginent  rendered  in  favor  of  the  plaintiff,  unless  a 
verified  coniplaiut  is  served  with  the  summonH,  a  general  refer- 
orce  to  that  fact  must  be  hidorsed  by  the  clerk  upon  the  suni'- 
n^ons  and  upon  the  copy  to  be  served  on  rlefendant  in  the  follow- 
ing form:  **  Plaintiff  claims  defendant  is  liable  to  arrest  and 
Imprisonment  in  this  case."  In  the  event  of  there  btMng  no  su<'h 
Indorsement,  no  execution  against  the  iK»rson  shall  issue,  and  the 
proof  of  service  of  sueh  summons  must  show  that  the  <*opjr 
served  on  the  defendant  likewise  had  such  indorsement  upon  it. 

[New.] 

140*  Parties  I  appearance  of. 

A  party  to  an  action  in  the  municii/al  court  of  the  city  of  New 
Yofli,  who  Is  of  full  age,  may  appear  and  propf<^qte  or  defend  tUe 
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fianie,  in  perBon  or  by  an  nltonioy,  at  his  election,  unless  he  iias 
been  judicially  declared  to  be  incompetent  to  uiauagc  his  affairs. 
C.  C.  P.,  f  2886;  sec,  also,  L.   1882,  ch.  410,  S  1294. 

S41.  Guardian  ad   litem. 

\\*hen  a  fruardiau  is  necessary  he  must  be  appointed  bj'  the 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  bi»  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  a^e  of  fourteen  years  or  upwards;  if  under  that 
a.s:e,  upon  the  api)lication  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  puirdian  to  be  appointed  and  to  bo  r*?s|>on- 
siblo  for  costs,  if  he  fail  in  the  acti(»n.  must  be  filed  with  the  clerk 
of  the  court,  in  the  district  in  Avhich  the.  action  is  brought,  oxcopt 
in  cases  wliere  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  retnrn  of  a  summons  against  an  infant 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  ITpon  the  nomination  of  the  defendant. 
thp  court  must  appoint  a  proper  p(>rK(m  for  that  purpose*.  If  the 
defendant  does  not  appear  upon  the  return  of  the  Kumitions.  or 
if  he  neiclects  or  refuses  to  nominate,  the  court  may,  on  the  iipx>Ii- 
cntion  (»f  the  plnintiff,  appoint  any  proper  person  as  his  j^nanlian. 
The  written  consent  of  the  person  so  appointed,  must  bo  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  i^ruardian 
«o  appointed  is  not  responsible  for  any  costs. 

C.   C.  v.,  «  2888:  L.  1882.  eh.   410,   g  1205. 

§42.  I'artloH;  'v^ho  mny  be  Joined. 

Parties  plaintiff  or  defeiulant  may  be  joinecl  as  follows: 

t.  All  persons  bavin?;  an  interest  in  the  subject  of  the  action. 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tifTs,  except  as  otherwise  expressly  prescribed  in  this  act. 

'2.  Any  persdu  may  be  made  a  defendant  who  has  or  clainiit 
an  interest  in  the  contrcfversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act. 

.*>.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
pnrty  in  interest,  except  that  an  executor  or  administrator,  a 
trust»'e  of  an  express  trust,  or  a  person  expressly  authoriied  by 
slatute.  mny  sue,  without,  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,   within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears. 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
wns  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  procectling  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  i>roceeding  to  recover  damages  to 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  specinl  proceedings  shall  l»e  the 
separate  property  of  the  wife.  Tbr  husband  is  not  a  nec'essary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damagc.'s  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  wife  committed  without  his  instigntiou. 
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5.  Two  or  more  persons,  Rorerally  liable  upon  the  same  written 
iDstrument,  including  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  otlvr  parties  liable 
over  to  him;  may,  all  or  any  of  thoni,  be  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

C.  C.   P.,   SI  446-467,  3347. 

1 43.  Application    of    this    article    to    dcfendantii    Jointly 

The  last  section  does  not  affect  n  defense  or  other  objection  of 

n  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 

or  more  persons  jointly  liable;  and  as  regards  the  other  parties 

to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 

•  fc^  erery  purpose  contemplated  by  that  section. 

C.  0.  P.,  J  457. 

II44.  "Wliere  emplo^'Cc  !•  party. 

When  an"  action  is  brought  by  an  employee  against  an  emplo.vpr 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  summons  wh^ii  tlje  plaintiff's 
demand  is  less  than  fifry  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintilTs  own  nffidav't 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
dnly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
twry.'ln  which  case  the  plaintiff  must  pay  fo  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  centR 

L.  1882*,  cb.  410,  |  1416;  L.  188T,  cb.  8«7. 

f  45.  Who  may  petition  for  leave  to  proMecnte  an  a  poor 
pei^»«n. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  aiff)ther  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  C.'P..  §458. 

I  46.  Contcntu  ot  petition. 

The  petition  must  state: 

1,  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  ne«e38«jry  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
person.     It  must  be  verified  by  (he  applicant's  aflSdftvit,  iinleai 
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the  applkant  is  an  infftnt  und^r  tb*  age  ot  fovrtMS  ytarsr  an<I 
ia  that  caHe  by  the  affidavit,  of  hm  gvar^ian  appointed  in  said 
action,  and  smpported  by  a  cof  tilicate  of  a  couDMUor'  at  la^w  to 
the  effect  that  he  ha«  e^amioed  tiie  caae  and  if  of  th»  opiaiaD 
that  the  applkaut  has  a  good  mufte  ^f  action.  The  petition  nay. 
however,  be  v(>riiied  l)ofore  the  eierk  or  assistant  <rlark  of  aaid 
municipfll  court  in  the  difttrict  in  which  the  actioa  i«  brouffbt. 
and  the  certificate  of  aaid  clerk  or  aaiHataat  cierk,  that  h»  bas 
inquircMl  ii)to  the  tavin  of  th«  oaj^e  and  that  iii  Kit  opHUoo  the 
plaint IfT  has  a  prima  facie  C9U«e  of  action,  shall  have  tWe  aame 
force  and  efifcct  as  the  certificate  of  an  attofpe^* 
C.  C.  P.,  8  450. 

$47.  Order  and  petition  to  be  filed)  i^bea  couifta^i  «•• 
aifrned. 

The  court  to  which  the  petit irtn  is  pretwiitod.  if  satiaftod  of  the 
truth  of  the  |act8  alief^ed,  aud  that  the  appii^^at  baa  a  irood 
cauj^e  of  action,  may,  by  order*  which  may  he  eudorsvd  on  peti- 
tion, admit  him  to  prosecwti'  an  a  poov  pavaon»  and  vrbere  tbpre 

is  a  certificate  of  a  counsellor  at  law,  as  prescribed  io  tb«  Ia8t 
section,  may  assi^rn  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  th^i;<t))l  .vitlwuU  .coniP09aaiti9ii«  C^urh 
petition  aud  order  must  be  filed  with  thi»  filefi.  ot  the  court  in 
the  district  in  which  the  action  is  brought, 
r.  c.  p.,  s  im. 

148.  Ili'hen  leave  mar  be  anaal1e4« 

If  the  person  i^o  admitted  H  KuUty  of  decfptJon  in  the  petition 
or  of  improper  conduct  in  the  proMecution  of  th«  aetioo,  or  of 
wilful  or  uniu'ceftkiHry  delay,  the  court,  »ay  In  its  discrotion. 
annul  the  order,  admitting  him  to  prosocute  aa  a  poor  person: 
and  ho  sbiill  thereafter  h(?  dcpfive^  of  uli  t^9  priviiegea  covf^rrtd 
thereby. 

c.  c.  r., « 40?.  '     ' 

S40.  When  4iefenaant  m<iy  doCead  an  a  |»o«r  pevao*,  #t 
cetera. 

A  defendant  in  an  action  in  said  court  may  petition  the  ronrt 
in  which  the  acti<»n  is  pending  for  ieave  to  defend  the  action  as 
a  poor  person,  anci  to  have  an  attorney  and  counsellor  assifmed 
to  ci'Uduct  hU  defence;  a&  fuUow^   m.    •.•  •  • 

1.  By  an  oral  applicatit)n  made  in  open  court,  by  defendaai.  «» 
the  return  day.  and  a  statement  under  oath.  Qt  the  aam^  mat|er», 
n^spectiu;,'  hi^  ability  as  are  reciuired  to  be  contained  in  a  petition 
for  leave  to  prosecute  i\»  a  poor  person;  or 

2.  By  a  jjc^titiou  verified  befijr*^  .the  fderJt  or  aasiaUnt  clerk, 
acccmipiinied  by  his  certificate  relating  to  the  defense  In  the  same 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

^.  By  a  verified  petition  supported  by  a  c^rtififat*  Of  a  covn- 
sellor  at  law  relatinfj  to  the  defeuj^e,  'in  ihb  same  taanner  as  pre- 
scribed in  section  forty-two  of  this  net. 

0.  C.  P.,  H  40.3.  4«4. 

I  no.  Defeadant'M  oeder. 

The  court  to  which  the  (ipplicatlon  is  made  or  petition  i9  pre- 
sented %»  prescribed  In  the  laf^t  section,  \t  satUfifd  o(  the  trut)i 

t5«t> 
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Th^  marabal  U>  whooi  tb«  warrant  ot  Altacbcaexit  '»  delivertd 
must  eM<s«to  it  at  l(W«t  aijc  dajra  WCor^^  tba  r^turo  day  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiffs  demand 
With  costs  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  W  «#  M'eacril^Qd  in  thU  titl^  and  i»mt  ijoamediateiy  make 
AA  iiivipniiory  thjer<'of  stating  therein  the  ostimatod  value  of  each 
artitlp  or  Stem.    Such  lovj*  can  be  mad^  on  the  following  property: 

1.  Goods  and  chattels  of  the  defendaot  found  in  the  city  of 
^'ew  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion indiading  money  and  hank  notes. 

2.  The  rights  or  shares  which  t^e  defendant  has  in  the  stock 
of  an  ussocUUon  or  corporation  having  a  place  of  business  in  the 
citj'  of  New  York,  together  ^ith  the  interest  and  profits  thereon, 
iind  the  marstiars  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attach^!. 

3.  Causes  of  action  arigjng  upon  contract,  including  bonds, 
promis.sory  potes,  or  other  InsmVmetits  for  thepaytnent  of  money 
<mly,  o^gotlabl^  or  ottierwki^  whether  putft  due,  or  yet  to  hecome 
due,  executed  by  a  cotfmfati«ii,  or  by  a  priTnte  person,  either 
within  <H'  witbmit  the  atatie,  whicb  bMong  to  the  defendant,  and 
are  foiin4  within  the  (4ty,  and  t^  levy  of  th«  attaeliraettt  there- 
VLpoTk  is  deemed  a  levy  upon,  and  a  seizure  and  «ttadiiiieiit  of,, 
the  debt  nepreffeat^d  thereby. 

L.   1882.  rb.  410,  i  1920;  C.  C.  P..  ff  14r.  146. 

I  78.  Attactameiit,  ho^vr  levied* 

A  levy  under  a  warrant  of  attachment  ttpoo  peraona!  property 
/[V^Mble  of  manual  delivery,  inpludi;ig  a  bond,  a  promissory  note, 
or  omer  instrument  for  rhe  paym^jpt  <C>f  money,  must  be  made  by 
taking  the  same  into  the  marshaPs  actual  custody.  He  must 
thereupon,  wlthotit  delay,  deliver  to  the  person  from  whose  pos- 
seaalon  the  property  Is  taken.  If  any,  a  cm)y  of  the  warrant,  and 
of  the  affidavits  nnon  which  it  was  granted.  Upon  other  personal 
property,  it  must  W  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person- 
holding  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
specified  in  this  section  with  the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

f  70.  Certllleate   of  defendant's  tnterent  to  be   furnlslied. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
menf,  the  pri'sid^'ut  or  other  head  of  au  a.ssociation  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  tliercof,  or  a 
debtor  of  the^  defendant,  or  a  person  holding  property,  including 
a  bond.  proaiis.sory  note,  or  other  in>«trumcnt  for  the  luiyment  of 
money,  belonging  to  the  defendant,  must  furni.sh  to  the  niarsha. 
a  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  th/^  defendant,  in  the  stock  of  the  association  or  corpo- 
j:atioa,  with  all  divideuds  declared,  or  encumbrances  thereon,  or 


^ 
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TITLE  III. 

Provisional  remedies;  and  actions  to  foreclose  a  lien  on  & 

chattel. 

Article  1.  Order  of  arroBt. 

2.  Attachment. 

3.  Replevlu. 

4.  Action  to  foredoae  a  Uen  on  a  chattel. 

ASLTlChK'VmUT* 

Order  of  arrest. 

Sec.  56.  ProcMi  to  be  aerred  hj  marahal. 

66.  lo  what  casvB  order  of  arreat  to  be  gruitBtU 

57.  Affidavit  and  und»*rtnliiug  upon  granting. 

58.  What  to  direct. 

50.  Pap<>r8  to  bo  delivered  to  arrented  peraoo;  proccedtaga  tberenpoa. 

flO.  Proeeedlngs  In  eaae  jnatiee  is  a  witnesa. 

fll.  Plaintiff  to  be  notified  of  arreat. 

fi2.  Ball  or  deiwslt  befori*  return. 

fi3.  Ball  may   be  examined. 

64.  Bail  or  de|>o8it  after  retnrn. 

05.  When  and  hovr  defendant  to  remain  in  cnstody. 

60.   Duty  of  inarHbal- 

67.  Cndertaking   by   arrested    defendant   on    applying   for   adJoumia»iit. 

68.  Motion   to  dlseharg**  from  arn^st. 
60.  Privilege  from  arreat. 

70.  Se(>tiouB  applicable  aa  to  undertaking*,  et  cetera. 

S  65.  Proceas  to  be  aerT-ed  br  maralial. 

Au   order  of   nrrost,   warrant   of  attachment  dr  reqnisitioB  to 
replevy,  issued   by  or  out  of  tbe  munieipal  court  of  the  city  of 
New  York,  shall  be  served  and  executed  by  a  niftrshnl  of  the' city 
of  Xew  York. 
L.  1883,  eh.  410.  i  1902. 

S  60.  [Ain'd,  1003.]  In  -v^liat  caaea  order  of  arrest  to  be 
9rrnnted. 

An  order  to  arrest  the  defendant  must  or  may  be  li^raott^. 
directed  to  any  marshal  of  said  city,  in  the  following:  cases,  but 
no  female  can  be  arrested  except  for  a  wilful  injury  to  person  or 
property : 

1.  In  an  action  for  the  recovery  of  damages,  in  a  cause  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  Y'ork,  or  is  al)Out  to  remove  therefrom, 
or  when  the  action  is  for  a  wilful  injury  to  person  or  properly. 

2.  In  an  action  for  a  tine  or  penalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  use 
by  a  public  ofliccr,  or  an  oflicer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  employment  as 
suclu  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

8.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligatitm  for  which  the  action  i.< 
broyight,  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought, 
except  t^at  no  order  of  arrest  shall  be  granted  in  an  action  speci- 
fied in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-offs  or  the  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dollars,  or  less. 

4,  When  the  ilefjMidant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 
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creditors,  except  that  no  order  shall  l»e  granted  in  such  an  action 
unless  the  plaintiff *s  elaim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hnndred  dollars. 
L.  188S.  ch.  410. 1  laOi;  L.  IWS,  ch.  IM.    In  effect  April  8,  19U3. 

f  B7.  Affidavit   and   midertaktnir   vpoh   irrantinir. 

Before  nv  order  of  arrest  shall  issue,  the  party  applying  niMHt 
prove  lo  the  satisfaction  of  the  <'ourt,  by  the  affidavit  of  himself 
or  some  ulher  person,  the  facts  <»n  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  <»ver  all  payments 
and  set-offs.  The  plaintiff  must  al!«iO  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  whi<h  the  action  is  broupht. 
a  written  undertakini?  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judji^ment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  .nomta  tbai  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specitied  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  .proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.    1882.  ch.  410,   |  1300. 

1 5S.  liVhat  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  mxiM.  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

L.    1882,   oh.  410,   J  1307. 

8  501  Papcm  t9  be  delivered  to  arrested  person  i  proceed- 
Imffs  tlierenpon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
which  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court.  In  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given,  as 
prescribed  in  section  sixty-two  of  this  act,  he  must  take  the, 
defendant  to  the  jail  of  the  county  in  which  the  district  where' 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  ke^pejr  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  Itefore  the  court. 

L.   1882.  oh.  410.  f  1808. 

lao.  ProeeediBfr>  in  cane  Joatice  is  a  -vrltnesa* 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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tho  court  in  an  adjoining  district  named  by  said  Ja«tic<»,  wliioli 
must  take  cognizance  of  the  action,  and  proceed  thereiti  the  sam^ 
as  if  the  order  of  arrest  had  beea  iftsued  out  of  the  cotirt  ta  th^ 
latter  district. 

L.    1882,   cV.  410,    t  1300. ' 

SGI.  Plaintiff  to  be  notified   of  n^vest. 

The  niar.shal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arirent*  anJ 
sub£«cribe  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  piaintlff. 

L.   1862.   ch.  410,   <  1810. 

f  «2.  Bull  <iv  deposit  »«f4»^  reHHPn. 

The  defendant  may  give  biti!,  by  deHtc^flft^  to  tlte  mAfsb^l  fi 
written  undertaking  to  the  plaintiff,  In  the  AxMn  ajjecified  in  the 
order  of  arrest,  executed  by  cme  ot  more  sureties,  to  the  rfert 
that  the  defendant  will  attend  in  person  at  the  openitte  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  sesMofl,  or 
he  may  deposit  trtth  the  marshal  the  sum  specified  itt  the  otder 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.    1882,   ch.   410,   |  1311. 

8  03.  Ball  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  iatt  ileollollf  th/S  oftMr 
taking  the  acknowledgment  of  the  undertaking  mwit^  if  tii«  mar- 
shal s<>  requires,  examine  under  oati^  to  a  reasonable  extent,  the 
persons  offering  to  becmne  bail,  i*m)eernisip  their  property  and 
their  circumstances.  The  defendant  may  give  bail^  of  iiiake  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  tlie  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  baiU  b«»fore  beinpi  ef>ninit4M  ta  jaik  Wheve  a  delMNdt 
is  made,  the  money  deposited  must,  before  the  eaptratioa  of  tlie 
next  day,  thi>reafter,  uot  being  8iuiday^or  a  public  holiday,  be 
paid  by  the  marshal  into  court,  by  paying  tho  same  airectly  to 
the  clerk  in  the  district  ia  which  the  ;|ctiOB  is  brought,  which 
said  deposit  shall  ha  regardt^d  as  an  undertaking,  and  shall  kave 
th**  same  forcte  and  effect  and  no  other. 

I4.    IS82,   ch.   410,   f   1312. 

164.  BkH  or  depoaft  after  tetmrn* 

At  any  tifne  after  the  retrtrn  of  the  fnafshal,  and  before  finffi 
judgment,  the  court  may  admit  n  defettdiiat  In  cn«t<idy  to  bail. 
»r  allow  him  to  make  a  depostt;  and  iaaf  di^e<?t  his  refense  tiprtn 
his  giriwg  bail  or  making  the  defjosit  flc(*oWlfni^ly.  The  *uni  to 
be  deposited  or  the  sum  specified  in  the  tttideftftMti^  Of  the  ball. 
must  bo  fixed,  and  the  sureties  in  the  cmdertaHlftg  mtlKt  b^ 
approved  by  the  court,  whir-h  must  be  satisfied  bytheir  excn^- 
ination,  or  by  attfef  proof.  i^?rpf<cthljp  theif  mrfwPfWMy.  'Thf* 
undertaking  mn^t  be  to  the  effect  that  the  dcfeafdaiit  will  at  all 
times,  render  hiiiMielf  amenable  to  any  AiaMata  ^tbick  toay  be 
isatied,  to  enforce  a  final  judgment  agdioat  biiti  in  tbo  action 

L.   1982.  ah.  410.    |  1310. 
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165.  WImH  mmm  Imiw  #efc«daBt  to  vemaim  In  eits<«4y. 

'  Unless  bail  is  giren,  or  a  depowft  in  mftdo,  as  prescribed  in  the 

:  last  three  sections,  the  defendant  must  remain  in  the  j«il  by  rirtue 
i  of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defefidafif,  vatfW  the  retnrn  of  an 
ex«eutini]  against  property  ifisuf^  tbtteopon.  Bnt  t\w  court  must 
direct  iiim  to  bf  bronght  into  court,  at  the  time  of  the  trial;  and 
it  Hilly  in  its  discretion,  direct  him  to  b«  brought  into  court  at 
any  other  time.  In  either  case  be  mn»t  be  taken  from  the  jail. 
and  broitgiit  into  eoiirt  acc^ordiogly.  Nothing  in  this  section  shall 
be  so  eonstnied  an  to  present  a  defendant  at.ftny  time  after  judg- 
ment from  being  ftdmHt^d  t»  th<i  jalil  H1>erti«s  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,   ch.  410,   |  1314. 

The  msi'shal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defei>daiit  in  custody,  unless  he 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  di^- 
charged  by  order  of  the  oourt;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  bofdre  the  court,  unless 
within  that  time  the  trial  of  tne  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882.    ch.   410.   ff   1315.   1363. 

}  67.  Undertakinar  by  arreated  defendant  on  applying  for 
adjonrnment. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffl' 
cient  sureties,  to  be  approved  by  the  court,  which  approval  mii.^t 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  da^.  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.    1882,   eh.   410,   ff  1310,   1363. 

f  08.  Motion  to  dinchargro  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  tne  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  iirrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  apon 
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a   jml^^nu'itt   in   Iiih   favor,   lM»fore  the   expiratioa  of   twenty-four 

hours  iiftfr  he  is  entitled  thereto. 
0.  C.  P.,  f  2901. 

IWK  Prlvtleve  from  arrest. 

This  article  iloes  not  nbridipe  or  otherwise  affect  a  pririleire 
/roni  arrest  given  by  law.  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  ih^taou  i»  entitled  to  be  diachart^ed  from 
arrest,  l).v  the  order  t>f  the  court  before  which  he  is  brought. 
upon  proof,  by  nttidavit.  of  th<»  facts  entitling  him  to  a  discharge - 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge.  i.s 
prescribed  in  section  tive  hundred  and  sixty-four  of  the  co«le  oi 
civil  procedure. 

C.  (?.  p.,  f,  2004. 

i  70.  Seetlonn  applicable  an  to  vndertakinffa,  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twonty-scTen  and 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  justification,  apply  to  proceedings  under 
fhiB  title,  and  the  exceptions  to,  and  examination  of,  .MiretitM, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted 
by  the  adverse  party,  as  prescribed  therein. 
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ART1CL.B   SiSCOMD. 

Attachment, 

Sec.  73.  Wh^n  mty  bo  granted. 

T4.  Wbat  most  bo  sbown  to  procura  wansnt. 

7ft.  Contonta  of  warrant. 

76.  Undprtakliig. 

77.  How  warrant  to  l>e  executed. 

78.  Attaehmont,  how  ierled. 

79.  Certificate  of  deft*a<l«Bt'«  iatereat  to  be  famlahML 

80.  Person  rvfualog  rertifl«iito  may  be  examined. 

81.  Marshal  may  maintain  action. 

82.  When   attachment  discharged,   et  cetera.    Property  to  be  restor<»d  t« 

defendant. 

83.  Serrtce  of  snmiDoiM  awl  warrant  of  defendant. 

84.  I'Ddertaklnir  of  defendant. 

85.  Claim  by  third  person;  bond  and  dclircry  thereupon. 
88.  Judfrment  upon   bond. 

87.  Action  uiwn  iindertaklnff  where  warrant  Is  vacated. 

88.  Return  by   marshal   attaching. 

89.  Application  to  racate  or  mo<llfy  warrant  of  attachment. 

90.  Effect  of  raeatlnfc  warrant. 

01.  Judgment  where  pro|M*rty   has  been  attached.  , 

92.  Sections   applicable   as  to  undertaking,   et  cetera. 

$  73.  Attacliment,  'vrhen  mar  be  crranted. 

A  warrant  of  nttachnient  upiiu^t  the  proportj*  of  one  or  more 
defendants  must  be  granted*  upon  the  application  of  the  plaintiff, 
as  hereinafter  presfribed,  in  ,an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 
,  2.  Breach  of  a  contract*  express  or  implied. 

X  Wrongful  conversion  of  personal  property. 

4.  Any   other   injury  to  personal   property,   in   consequence  of 
negligence,  fraud  or  misconduct. 
L.   18S2,  cb.   ^10,   I  1316. 

i74..1Vhat  niant  be  vhown  to  procure  irarrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  b«  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  <w  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintifT 
is  entitled  to  recover  a  sum  stated  tbereiii,  over  and  above  all 
counterclaims  known  to  him. 

2i  That  the  defendant  is  cither  a  foreign  corporation,  or  not 
a  resident  of  the  state;  on  if  the  defendant  ia  a  untiiral  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  k€»ciw  himself  concealed, 
with  the  like  Intent:  or  if  th<»  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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property,  with  the  like  intent;  or  whore  for  the  pur^^Re  of  pro- 
curing credit  or  the  «tf«*iii*<m  of  K'l^ll/the  defendant  has  made 
a  false  statement  in  w^ritiu^  under  his  own  hand  and  sisnatare. 
or  under  the  hand  and  idi^nature  of  a  duly  authorized  agrent. 
made  with  his  knowledgo  and  acqui«fi«euce,  a«  to  JbM  fi»aiicial 
responsibility  or  stuudinir.  Or  tint  the  defendant  beiag  a  oatural 
person  of  full  aire,  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  United  States  for  the  «pace  of  six  months  or 
more,  immediately  before  the  appIicalWa  OMd  either  that  he  has 
not  made  a  d^impriuitioB  of  a  t>enioR  opoii  wnom  to  servo  a  sum- 
mons in  his  behalf  aa  preserl*»e^  ^  «eeti#!i  four  hundred  and 
.tkirt^'  of  the  <«de  of  civil  prooediire,  or  tiiat  service  upon  the 
person  so  desijfnated  cannot  be  made,  with  due  diU^ence,  in  the 
county  where  the  pnvm  wuAanff  the  ^twigwtipn  Pcaidca.  The 
affidavit  must  be  filed  in  the  office  tff  t^  <4erk  <if  the  cetirt,  in 
the  district  in  which  the  action  is  brought  Trten  the  warrant  is 
issued. 

L.   1882.  ch.   <UQ.  4  1S17. 

f  75.  Contenta  of  irarraiit. 

The  warrant  must  be  jcranted  by  the  court  at  the  time  when  the 
summons  is  issued,  Ai^  iuusjl;r^.iii¥afd^j>  t^e  cJ»v^  <4  the  eonrt 
in  the  district  iu  which  the  action  ^s  Drought,  and  it  must  be 
luUorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribed 
by  the  clerk,  and  must  briefly  recite  tbo^onnd  of  the  attaobment. 
It  must  require  the  marshal,  fo  Trtiotn  The  summons  is  delivered. 
to  nttn(h  on  or  before  a  day  specified  tberein,  which  loust  be  at 
least  six  days  before  the  return  of  the  stimmona,  and  safelF  to 
keep,  as  much  of  the  defe«dant's  verso^a)  property,  witliin  the 
city  of  Xew  York,  as  will  satisfy  tlie  pliimCin  s  demaiid,  with  the 
i'osts  and  expenses  and  to  make  return  of  tis  pBoceedinifS  thereon 
to  the  court,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintiff's  demand  must  be  specified  hi  tbe  war- 
rant as  stated  in  the  affidavit.  Xothinff  in  this  section . shaJl  be 
construed  to  pr^rent  a  mlrd"  warhi"nt'w  at^aWlnent  fstfbing  in  a 
proper  ca«a  afrarnst  a  non-reElident  of  thfe  e*ty  of  New  York. 

L.    1*82,  cJi.    410,   i  1318. 

|T«.  4;nd«r«akftas. 

Before  i?ra»t!npr  the  wnrrfiiTt,  thp  eoinrt  mtmt' wqxikre  a  wrtttwi 
findertakinK  to  the  4ef enfant,  OD  tb«  ^art  of  Hie  fiAalntifr,  with 
one  or  more  sureties,  approved  by  tbe  eoairt,  totlie  Effect  that,  if 
the  defendant  reeovcMw  judgment,  or  thie  warrant  «f  attaebiaeDt 
is  vacated,  the  plaintiff  will  pay  nil  c^Krts  i^^^ifieh  maT  b«  awarded 
to  the  defefidant,  and  nH  damiiftes  AvhiMi  he  may  aostain  hfy  tf- 
fHm  of  the  attachment,  not  exet^eding  the  nwin  specified  In  the 
nndertakinjr.  whwh  must  b^  at  leBSt  twi<^e'^e  amonnt  <yf  tile 
plaintifT's  detnand.  as  Mated  in  the  warrant,  and  in  n^  ease  )e«j( 
than  two  hinidred  dollars,  and  that  If  the  i^aintiff  reeoi'^^  |nd^- 
ment,  he  will  pay  to  th<»  defendant  all  wieoey  «^ecviT«d  by  him 
from  property  taken  by  virtue  of  the  warrant  <ff  atlacbmcfit,  •r 
npftn  any  bond  plven  therefm-,  over  attd  abo^v^e  tlw  atfaovat  fJf  tie 
judRn>enf  and  interest  fhen*upon. 

t,,    1882,   cb.    410,    i  1319.  ' 
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i|77<  H^W  "wmrfef^^t  to  he  tsjmpnte^. 

Th»  lunrslMil  to  whoio  ^b^  ^'arraot  oX  AUncbiueAt  '»  delivered 
oiMst  eMe«to  .it  at  l^w^t  «i«  days  Wor/i^  t]a«  r^ura  d^y  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  tim  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiff's  demand 
with  co55ts  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  4><  ,«#  xve^firilted  in  Mfi  titUi  «nd  mwit  immcdiateJy  make 
aii  inventory  tw'roof  stilting  therein  ihe  estimated  value  of  eac-h 
article  or  Uem,    3uch  levy  can  be  mad^  on  the  following  property: 

1.  fioods  and  chattels  of  the  defondaut  found  in  the  city  of 
^k'ew  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion incliading  money  and  bank  potes. 

2.  The  rights  or  shares  which  t^e  defendant  has  in  the  stock 
of  an  aasocTatioii  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  with  the  mtcrest  and  profits  thereon, 
und  the  marshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  thej^  were  so  attach^. 

3.  Causes  of  action  ariging  upon  contract,  including  bonds, 
promissory  Qotes,  or  other  Insmfmetits  for  the  payment  of  money 
<»nly,  oegotfable  or  oHierwIni^  whether  pa  iff  dii^,  or  yet  to  become 
due,  ex^uted  by  a  cor|N»rftti«n.  or  by  a  private  peraon,  eithn* 
wfthm  <ir  witb<wit  the  state,  whidi  bHong  to  tb«  defendant,  and 
are  fmvnA  witbiii  the  dty,  and  t%e  levy  of  the  aCtaohment  there- 
wpon  is  deemed  a  levy  upoo,  and  a  seizure  azul  «ttachmeDt  of,, 
tae  debt  represeated  thereby. 

L.  1882,  tb.  410,  f  19^;  C.  C.  P..  ||  KT.  148. 

I  78.  Attaobment,  bofv  levied. 

A  levy  under  a  warrant  of  attachment  trpmi  pergonal  property 
xvi^bie  pf  manunl  delivery*  inrluding  a  bond,  a  promissory  note, 
or  ottier  instrument  for  the  payra^jij^  ^t  money,,  must  he  made  by 
taking  the  same  into  the  marshal  s  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
segaion  the  property  is  taken.  !f  any,  a  copy  of  the  warrant,  and 
of  tl^e  affidavits  upon  which  it  was  granted.  Upon  other  personal 
property,  it  must  W  made  bv  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  tne  property  attached,  with  tiie  person- 
holding  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
specijSed  in  this  se(Ttion  with  the  pergon  against  whom  it  exists 
or,  if  it  consists  of  rijrhts  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

C.C.JP„|«9..    .  

f  70.  CertlHemte  of  defendttiif*ii  Infereat  to  be  furnlalied. 

Upon  the  appUcatioa  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  tJiereof.  or  a 
debtor  of  the  defendant,  or  a  ix»rson  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  iwiyment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  n)arsha. 
a  certificate,  nuder  his  hand,  si)<»cifying  the  rights  or  number  of 
shares  of  thj^  defendant,  in  the  stock  of  the  association  or  corpo- 
jatioA,  with  all  dividends  declared,  or  encumbrances  thereon,  or 
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the  amount,  nature  and  description  of  the  property,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant^  interest  in  property 
so  held,  or  of  the  debt  or  demand  owing^  to  the  defendant,  as  the 
case  requires. 

c.  c.  r.,  s  060. 

a  NO.  Pemon    refnslnir  certfllcate   mar  t>«   examlited. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  the 
last  st'ction,  refuses  to  ^ivc  such  a  certificate;  or  if  it  is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  court,  that  there  w* 
rc.'isoi)  to  suspect  that  a  certificate  given  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shouR 
thereby,  the  court  may  make  an  order,  directing  him  to  attenil. 
at  a  specified  time,  at  the  court  in  the  district  in  which  the  action 
is  broiiKht,  and  submit  to  an  examination,  under  oath,  concerning 
the  same, 
c.  c.  p..  §  651. 

$  SI.  Mar»l»al  may  maintain  action. 

The  marshal  must,  subject  to  the  direction  of  the  court,  coll<»cr 
and  receive  all  debts,  effects,  and  things  in  action  Httachcni  by 
him.  lie  may  maintain  any  action  or  special  proceeding  in  hi^ 
own  name  or  in  the  name  of  the  defendant,  which  is  ueeensary. 
for  that  purfMJse,  or  to  rediice  to  his  actual  pottgesaion  an  articU- 
of  personal  property,  capable  of  manual  delivery,  but  of  which  he 
has  l)eeu  unable  to  obtain  possession,  and  he  may  diseoutiniie 
suth  an  action  or  special  proceeding,  at  such  time  and  on  such 
terms,  as  the  court  directs. 

C.  C.  v.,  $  655,  ftubd.  X, 

i  S2.  When  attachment  clincharHred,  ct  cetera,  property 
to  be  rentored   to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated. 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
(»f  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
(►tUerwise  expressly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  the 
person  entitled  thereto,  upon  reasonable  demand,  and.  u|)on  pay- 
mvut  of  all  costs,  charges  and  exi>ensea,  legally  chargeable  by  the 
marshal,  all  the  attachwl  persomil  proiwrty  remaming  in  bis 
liands.  or  that  portion  thereof,  as  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 

r.  c.  v..  §  7o». 

jl  H3.  Service  of  snmmonH  and  ^'arrant  on  defendant. 

The  marshal  must,  immediately,  after  making  inventory,  and 
nt  least  six  days  before  the  return  day  of  the  summons,  serve  the 
.unimons,  together  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  ropy 
of  each,  if  he  can.  with  reasonable  diligence,  be  found  within  the 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
if  such  person  cannot  be  found  there,  by  posting  them  on  the 
onter  door,  and  also  <lepositinfr  another  copy  of  each  in  the  post- 
offiee.    inclosed    in    a    sealed   post-paid    wrapper,    directed    to    tbe 
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defendant  at  his  residence;,  or  it  iho  defendant  htts  no  pluee  of 
residence  in  the  city,  by  deliverinjf  .them  to  the  person  in  whose 
possession  the  property  attached  is  found. 
L.  1882,  cb.  410,  |  1321. 

f  S4. .  Uadertakinxr  by  defendant. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judjEfment  is  rendered  in  the  action,  execute  and 
deliyer  to  the  marshal  an  nndertakin;?  to  the  plaintifT  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
aa  stated  in  the  inventory,  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  jud^ent  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  W.  thei. defendant. 

L.  18S2,  cb.  410,  I  1322. 

9  85^  Claim  by  t1ii«d  person t  b<ind  and  delivery  tbere- 
npooi* 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
jnntice,  in  a  penalty  at  least  twice  the  value  of  the  property 
clavmed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  comtrienced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time' of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  theroof,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant.. 

L.  1882,  ch.  410.  i  1323. 

f  86*  Judgment  «pon  boad. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  In  th.e  last  section,  must  aMard  to  him  the  value  of 
the  protJerty  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  In  that  action  for  the  excess. 

L.  1882.  cb.  410.  I  1324. 

I  87.  Action  npon  nndertaklnflr  where  warrant  i»  vacated. 

If  the  "warrant"  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  In  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  th&  warrant  had  remained  in  full  force. 
h.  1882,  eh.  410,  i  !%». 
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f>4H.  Hc»l«r«   by    «Mivrli«l  Mtf«cM»it. 

Th<*  inarehal  exerntlug  the*  warrant  iorf  rtttachment  mnst,  at  the 
time  when  and  the  phico  where  ft  \i^  returnaWe,  make  a  rettirn 
thereto,  under  his  hand,  stathig  all  his  pnvr'ee^iftg*  fh«mp<iti- 
Ho  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking'  delivered  to  hiiu^  ps»«tat  Io'ab^  0i  ^bfi  fcff-ei^ftag 
provisiouH  of  this  article*  and  a  cup j  cert ifi«d  hf  kiny  at  the 
inventory  of  the  property  attuched.  Tk»  jretBm  mii»t  »tiiC«  Ikt 
manner  in  whk?i  the  warrant  aim}  inveBtory  were  served, 
if  they  were  served  otherwise  than  by  deUveriag  a  ^9§y 
to  tlie  defendaut  personally,  the  r«asott  therefor,  an^l  tke 
of  the  person  to  whom  the  copy  was  delivered,  uaiea^  bis 
is  unknown  to  the  marshal;  in  which  caae  the  retdrH  vast 
describe  him  so  as  to  identify  him,  a»  nearly,  as  .»Ay  V^. 

L.   1882,  ch.  410,  S  :32C. 

I  89.  Application  to  vacate  or  luodlfr  ^mirtFmnt  Mf  HitiH^fe* 
meat. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  suiuuNixui,  or  brfoce  .atieb  mlvni  qP'  writtMi  iiotiee 
of  at  h^ast  twenty-four  hours  to  the  plaintiff  or  his  attoi'Ht'j , 
apply  to  the  court  out  of  which  the  wacraAt  of  attacbnent  iasrved 
to  vacate  or  modify  it,  or  to  kicrease  f1^  {>Uiiitifir»  secBntj. 
Such  an  application  may  be  fouu<ted  upon  tl^  papers  ii^oa  whick 
the  warrant  was  granted ;  or  upon  proof,  by  a»<!ayit«  oo  the  i^rt 
of  the  defendant,  or  upon  both,  tf  it  ia  founded  UfMm  i^roof  on 
the  part  of  the  defendant,  it  may  be  o|)i|;kosed  hy  new  proof*  by 
aftidavit,  upon  the  part  of  the  pJaintifT.  temli09  to  «n»taiii  Bmj 
jrround  for  the  attachment,  recited  in  th?  wairant,  bat  no  otjher. 
The  court  may,  upon  the  return  of  the  simiuon«>  or  at  a»j  4»ther 
time  to  which  the  action  is  adjourned,  vacate  tike  warmt  of 
iitfnchraeut  upon  his  own  motioa,  It  he  <2eeQia  the.papcvs  upon 
rt'hich  it  was  granted  insuflLlcient  to  anthorixe  il. 

L.   1882.  ch.  410,  i  1321. 

It  OO.  KlTect   of  vactttinflT  warrant. 

Vacating  the  warrant  of  nttachmewfc  4o9m  ntt  mMmt  tk#  >«fl*- 

dictioii  of  the  court  to  bear  and  detevnune  the  aciioA,  where  tke 
♦lefendant  hns  appeared  generally  in  tl»e  artion:  er  wbexe  the 
siuiimniis  wns  sprve*!  pers^maHy  upou  k'lvx*  or  where  iodfpnettt 
irnv  ]io  taken  against  him.  as  heiug  indebte<X  joiotly  whh  anethirr 
lict'endant.  who  h;is  f)e4'ii  thus  summoned  or  has  thtts  appear^ 
In  evoFA-  other  (nse  the  justice  who  vacatea  a  warrasit  of  attael»- 
mont  .nirninst  the  property  of  a  tiefeudaat  mwat  diawiea  the  aetics 
as  to  bini. 

L.    18S2,   oh.   410.  ft  1328. 

II    fi  •      ♦>    ». 
$fti.  Jmliirnic'nt   whore   property  baa  been  attaabed* 

Wlifre  the  defendant  has  not  appeared^  a»d  the  mHanMna 
not  hvi*u  T»ersonMrTy  s<^^'rved  upon  him,  ami  proper^  of  ih^e 
ant  has  been  duty  attached  by  virtue  of  a  wariaat  wUek 
br<«n  vncated.  tPie  court  luust  proceed  to  bear  and  deieviikiKe  the 
jM-tion:  but  in  an  action  subsenuentty  brougbtt  the  ind|pi»e»|  la 
only  presumptive  evidence  of  the  indebtedness,  and  the  defendf- 
ant   is   not   barred   from   any   cAnnferclaim   against  the   plaintiff. 


The  oxo<Mition,  issued  iipou  i\  ju<l|fmeot  so  rendered,  must  require 
the  marshal  to  satisfy  it'crftt  t>t  ttt^  pfop^fty  so  attached,  without 
contnining  a  direction  to  satisfy  it  (Hit  of  any  other  property. 

L.   1882,  cb.  410,  |  182». 

9  92.  SectioM»  <iiiii>ilg#lH*  atw  t»  «ti««ri»liin«»  mt  mmt^mm. 

Sections  one  hundred  and  hU  to  oho  hundred  and  teu  of  this 
rtfvwMn,  mt^^mmv^t  9aA  asctiMui  one  hoMkred  Aud  twewty-seveu 
and  one  hundred  and  twenty-eight,  in  89  tAV  an  tkey  tfelatje  to 
undertaking:,  sureties  and  justification,  apply  to  proceedings  under 
this  title,  9mA  the  exceptions  to,  and  examination  of,  suretie-i. 
whether  on  undertaking,  or  bail,  may  be  wade-  aod  coiidicteil  ty 
the  adTiefge  party,  as  pvescrlliM  thevelB. 

IMS 


^ 


I  ■  >.  . 


MUNICIPAL.  COURT  ACT. 

ARTICLB  THIRD. 

Replevin. 

Sec.     96.  Replevin. 

9C.  Affidavit  and  andertaklng  by  plaintiff. 

97.  Affidavit  iberefor,   before  coniuieuc^inent  of  action. 

98.  Where  several  chattels  are  to  be  r4>plevled. 

99.  Plaintiff's  undertakinir  for  replevin. 

100.  When  agent,  et  cetera,   may   make  affidavit  for  replevin  or  retniik 

101.  Kvqulaition  of  justice. 

102.  How  executed. 

103.  How  executed  If  prt)perty  ooneeal«Hl,  et  cetera. 

104.  Marshal  to  keep  in  poaseuiou;  when  and  how  to  deliver. 

106.  Return  to  requlaitlou. 

lOtf.  Defendant  wh(>n  to  ezct'pt  to  sureties,  proceedinKH  tbervupom. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualifications  of  sureties. 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chattel. 

112.  Penalty  for  wrong  delivery  by  marshal. 

11.3.  Claim  of  title  by  third   person;   proceedings  thereupon. 

114.  Action  against  a  marshal  on  claim. 

115.  Indemnity  to  marshal  against  such  action. 

116.  Answer  of  title  in.  third  person. 

117.  Defendant  may  demand  Judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered  by  same  Judsmest 

may  be  collected. 

119.  Damages  when  chattel  injured,  et  cetera,   by  defc^ndant. 

120.  Judgment  or  verdict;  what  to  state. 

121.  Judgment  or  verdict,  et  cetera,  for  part  of  beveral  chattels. 

122.  Damages  how  ascertained  on  default. 

123.  Pinal  Judgment,  et  cetera. 

124.  Execution,  contents  thereof. 

126.  Marshal's  power  to  take  chattel. 

12U.  Action  on  undertaking,  when  maintainable. 

127.  Marshal's  return,   evidence   therein. 

128.  Injury,  et  cetera,  no  defence. 

129.-  Proceeding  where  summons  not  personally  served. 

130.  When  artion  not  affected  by  failure  to  replevy. 

131.  Judgment   of   action  with   others. 

§  OR.  Action   to   recover  a.   cltattel. 

An  action  to  recover  a  chattel,  with  or  without  damages,  for 
tlic  wrongful  taking?,  withholdin}?,  or  detention  thereof,  may  be 
brouKht  in  the  municipal  court  of  the  city  of  New-  \ork,  except: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  af?ainst 
the  plaintiff,  for  the  collection  of  a  tax,  assessraent  or  tine. 
issued  in  pur.suance  of  a  statute  of  the  state,  ar  of  the  Uniteii 
States:  unless  the  taking  wa.s,  or  the  detention  is.  unlawful,  a** 
specified  in  section  ninety-.seven  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  apainst  the  property  of  the  plaintiff,  unless  it 
was  leffally  exempt  from  such  seizure,  or  is  unlawfully  detained, 
as  s])ecified  in  section  ninety-seven  of  this  act. 

8.  Where  it  was  seize<l  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  ajyainst  the  proijerty  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chnttel  is  replevied  in  an  action  to  rer<>v*v  the 
same,  and  a  final  jiidgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  same 
cause  of  action.     But  the  judgment  does  not  affect  his  ri^ht  to 
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fualntain  an  actiou  to  recover  <iaiuaic<*ti»  Cur  taking  or  deiainukg 
thf  miuie  or  any  4;ther  chattel*  oulesii  it  wan  rendered  against 
hiui  upon  the  merits. 

f).  If  plaintiff's  title  be  by  transfer,  made  since  wrongful  taking, 
or  daring  wrongful  detention,  no  action  can  be  maintained  unless 
the  person  from  or  through  whom  the  plaintiff  deriyed  title  might 
hnvc  mniDtained  the  same,  had  the  transfer  not  been  made. 

C.  r,  p..  H  1219,  1O9O-10O2;  L.  1882,  ch.  410,  fi  1331. 

106.  AflldaTlt  and  andertalctnir  br  plnlntltf. 

The  plaintiff  may,  at  the  time  the  summons  Is  fsstied.  bnt  nor 
afterwards,  reijnire  the  chattel  to  be  replevied  as  prescribed  In 
this  act.  For  that  purpose  he  miwt  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  prescribed,  which  must 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

L.  1SS2,  ch.  410,  i  1332. 

fi  07.  Affidavit  therefor,  before  eommeiieenkeiftt  of  aetfoM. 

The  affidavit  iirescribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  rtrtne  of  a  special  property  therein: 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  canse  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pnrsnnnce  of  a  statute  of  the  state,  or  of  the  United  States: 
or.  if  it  has  been  taken  under  color  of  such  a  warrant,  either  that 
the  taking  wa«  Tininwfal,  by  reason  <Rf  defects,  in  the  proceaa,  or 
other  causes  specified,  or  that  the  detention  is  uDkiwfn]  by  Tea- 
son  of  facts  specified  which  have  anbseqnently  occurred. 

5.  That  It  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seiaure  thereof;  or,  if  it  has  been  so 
seised,  that  it  was  exempt  from  the  seisure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

0.  Its  actual  value. 
C.  C.  P.,  I  1605;  L.   1882,  ch.  410.  |  13.32. 

188.  IVhere  several  cbattels  are  to  be  replerted. 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  In  bulk,  it  must  state  the  weight,  measurement,  or  othei 
quantity.  Where  it  describes  two, or  more  chattels,  to  be  replev- 
ied, it  may.  at  the  election  of  the  plaintiff,  state  the  aggrega^ 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class 
of  chattels,  and  the  afrgregnte  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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classes  of  chattels,  the  defendant  may  require,  as  prescribed  tt 
the  foHowingr  provisions  of  this  article,  the  return  of  any  or  tli 
of  the  chattels  or  classes  of  chattels,  the  value  of  'which  is  thu* 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  If  bf 
procures  such  a  return,  the  remainder  must  be  delivered  to  tlit 
plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 
C.  C.  P.,  i  1697;  L.   1882.  cb.  410,  |  1332. 

f90.  Plaintiff**    nndertakinsT    for   replevlm. 

The  undertaking  must  be  executed  by  at  least  two  sureties  or 
by  a  fidelity  or  surety  company,  expressly  authorized  by  law  u* 
execute  an  undertaking,  which  must  be  approved  by  the  ctnir* 
It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  si>*H»ifiei2 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  lb*- 
nfhdavit,  for  the  prosecution  of  the  action,  for  the  return  of  thr 
chattel  to  the  defendant,  if  possession  thereof  is  adjudeeil  t«» 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  euattfl 
is  returned  to  the  defendant;  and  for  the  pas'ment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  liLui  against  the 
plaintiff. 

L.  1882,  ch.  410,  |  1609. 


1 100.  'H'^ben  airei&ty  et  cetera,  may  make  aAdavlt   for 
plevin  or  retnrn. 

The  affidavit  to  be  delivered  to  the  court,  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  city 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  U 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  deUvered 
to  the  court,  either  in  behalf  of  the  defendant,  wMth  a  notice  tliat 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  ])arty,  who  makes  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  act,  may  be  made  by  an  agent  or  attorney. 
if  the  material  facts  are  within  his  itersonal  knowledge,  or  if  the 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  city 
of  New  York,  and  capable  of  making  the  affidavit.  AVhen  the 
affidavit  is  made  by  an  attorney  or  agent,  he  mnat  state  therein 
what  allegations,  if  any.  are  made  upon  his  information  and 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  reason 
why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

C.  C.  P..  f  1712. 

S 101.  ReqnlHition    of    Jantlce. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  most 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub" 
scribed  by  him,  requiring  the  marshal  to  whom  the  summons  Is 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit. 
undertaking  and  requisition  must  be  delivered  to  the  mandial 
with  tlie  summons. 

L.  1882.  ch.  410,  1 1338. 
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1 1<>2.  How  executed. 

If  any  chattel  described  in  the  affidavit  is  found  in  the  pus- 
session  of  the  defendant,  or  of  his  n^ent,  the  marshal  to  whom 
the  summons,  afBdarit  and  reqnisition,  togrether  vrith  a  copy  of 
the  undertaking  are  delivered,  after  the  undertakinjt  and  requi- 
sition have  been  approved  by  the  court,  as  prescribc^d  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking 
it  !nto  his  possession.  He  must  tliereupon  without  delay  serve 
upon  the  defendant  a  copy  of  the  summons,  aflidavit,  requisition 
and  undertaking  by  delivering  the  same  to  him  personafly.  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  sr6 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken:  or  if  neither  can  be  found  within  the  city  of  Now  York,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion. 

C.  C.  P.,  I  1701. 

I  loa.  Ho^r  exeeated   If  propertr  coneedlcd,  et  cetera. 

It  any  chattel,  described  in  the  affidavit,  is  secured  op  eoneealed 
in  n  building  or  indosure.  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  indosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 

C.  C.  P.,  I  1701. 

|104.  TIfmrsb*!  to  Iceep  In  po«ae«slon)  wlicn  mmd  Uow  to 
dcllve*. 

A  marsha?  irbo  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expens<Mi  for  taking 
nnd  keeping  it,  as  taxed  by  th^  court,  out  of  which  the  proceed- 
ings issued. 
C.  C.  p.,  I  1702. 

1 106.  Return  to  reaulslVlon. 

The  mcrshal  must,  on  or  before  the  return  day  of  the  summons, 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it,  with  the  affidavit,  undertaking. 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  the  sum- 
mons, affidavit,  requisition  and  undertaking  were  served;  and.  if 
tbey  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L,  1882,  oh.  410.  i  1336. 

f  106;  Defendant  ivllen  to  except  to  «uretle«|  proceedlnirs 


At  any  time  after  the  chattel  has  been  rep!e\ned.  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
anless  he  requires  a  return  of  the  chattel,  may  serve  upon  th»' 
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plaintiff,  or  upon  the  marshal,  a  written  aotice  tbat  he  excqils 
to  the  plaintilTs  suretiM,  otherwise  he  la  deemed  to  haTe  waived 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureties 
must  justify  upon  the  return  of  the  summoBSy  or  the  plaintiff 
must  then  give  new  undertaking  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court. 

L.  1683,  ch.  410,  1 18M. 


|14»7.  Defeadant  may  reclalai  chattel  |  proceedla«r«  tliere- 
npoa. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upos 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the.  owner  of  the  chattel*  or  that  he  if^. lawfully  entitled  to 
the  posaessicMi  thereof,  by  virtue  of  a  special  property  theRin. 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorised  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  apec4- 
fied  sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  theveof  is  adjudged*  and  for  the  paymeat  to  him 
of  any  sum,  which  the  judgment  awards  against  the  defendant 
The  sureties  in  the  undertaking,  must  justify  before  the  comrt. 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  valae 
of  one  or  more  chattels,  or  classes  oC  chattels,  as. prescribed  is 
section  ninety-eight  of  this  act,  the  defendant  ma^  require  a 
delivery  of  part  of  the  property.replevied,  as  prescribed  in  that 
section. 

C.  C.  P..  U  1704.  2928;  L.  1882,  cb.  410,  |  1387. 

f  108.  Qualifications  of  ■uretiea* 

The  qualifications  of  sureties,  aa  required  by  this  act,  are  as 
followfl: 

1.  Kach  of  them  must  be  a  resident  of,  and  a  houadiiolder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
which  they  i)ecome  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  specifically  authorized  by  law 
to  act  as  surety. 

o.  a  P..  H  67»,  asM:  L.  laas.  e».  4is,  i  lass. 

I  lOO.  Justification. 

For  the  purpose  of  justification,  each  of  the  sureties  or  ball 
most  attend  before  the  cvurt,  at  th#  )ti9)iB..an(^,  bUc«  npenAiowd 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  aft 
and  be  examined  on*  oath,  touching  his  sufflcieli6j|r»  in  such  manner 
as  the  court,  in  its  discretion,  thinks  proper.  The  coart  may,  is 
its  discretion,  adjourn  the  examination,  from  d^y  to  day»  ontU  It 
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!•  eoMpleted,  Imt  tach  an  adjouniment  most  always  be  to  the 
«  next  jodicial  day,  iinieae  by  consent  of  parties.  If  required  by  the 
>  attorney  for  the  adverse  party,  the  examination  must  be  reduced 
I      to  writing,  and  subscribed  by  the  bail  or  surety. 

C.  C.  P.,  U  580.  2019;  L.  ISM,  «*.  410,  |  ISSt. 


1 110.  Allow«Be«  of  tt»4«»tiiiila#. 

If  the  court  finds  the  surety  or  bail  suftdent,  It  most  annex 
the  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 

C.  G.  p..  H  SBlr  2920;  L.  1882,  cb.  410.  f  13». 


I  Hi.  lVlh«A  And  to  wkom  maraluil  to  dellirer  oflattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  tr  the  trifttetW,  after  the  detendMit  ha»  exoipted  to  his 
sureties,  doly  proOttres  the  allowance  of  his  undertaking,  the 
marshal  mast,  except  in  the  case  si^ecified  in  section  one  hundred 
and  thiKeen  of  this  act,  immediately  deliver  the  chattel  to  the 
pbiintiff.  If  the  plaintllf,  after  the  defendant  has  excepted  to 
his  sureties,  faUa  to  proenre  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  bis  undertaking,  the  marshal  must 
Immediately  deliver  the  chattel  to  the  defendant, 
li.  1882,  cb.  410,  I  isst. 

f  112.  PettAltT  for  wroftff  deliver r  Vy  naaimlial. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execu'tion  isRued  upon  a  Judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  is  also  llaMe  to  him  for  all  damages  which 
he  sustains  thereby. 

L.  1882,  cb,  4M,|>34Q. 

Ills*  Clttlns  oC  IKle  hr  tkird  pcraoiii  »»<»eoedlBff  tkero- 
wpott. 

At  any  time  before  the  chattel  which  has  been  replevied  Ih 

actually  delivered  to  either  party,  if  a  pertion  not  a  party  to  the 

action,  claims  as  against  the  defendant  a  right  to  the  possession 

thereof,  existing  at  the  time  when  It  was  replevied,  an  affidavit 

may  be  made  and  delivered  to  the  marshal  who  executed  the 

requisition,   in   his  behalf,   stating  that  he  makes   such   claim. 

specifying  the  <?hatte!  or  chattels,  to  which  it  relates,  if  two  or 

more  chattels  have  been  replevied,  and  the  claim  relates  only  to 

part  of  them,  and  setting  forth  the  facts  upon  which  his  right 

of  possession  depends.    In  that  case,  the  marshal  may.  in  his 

discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 

npon  the  plaintiff's  attorney,  a  copy  of  the  affidavit  with  a  notice 

that  he  requires  indemnity  against  the  claim.    If  the  indemnity 

Is    not   furnished   within   a   reasonable   time,   after   the   plaintiff 

becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 

ir»  to 
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in  his  discretion,  deliver  it  to  the  claimant  without  incarrias  any 
liability  to  the  plainlfff,  by  reason  of  ho  doing. 

C.   C.   P..   I  1709:   L.   1882,  ch.   410,   |  1541. 


Sli4.  Action  asaittat  m  mavsluil  om  elmlvi. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
HK  prescribed  in  the  last  section,  nay  loaintain  an  action,  against 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff,  to 
recover  his  damages,  by  reason  of  the  taking,  detention,  qt  deliv- 
ery of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
person  so  entitled' to  make  a  elaiiti,  except  a«  pre»^Hbed  in  this 
-section. 

C.   C.   P..   §  ItlO;  L.   1882,  ch.   410,   |   1841. 

§115.  fttdemnlty  to  mmrahaU  aflrainat  aacili  aetlOA. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff. 
as  prescribed  in  the  last  section  bnt  one,  must  consist  of  a  written 
undertaKmg  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  leaat  two  iuretjee, 
or  in  ft  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  other 
qualifications  required  by  law.  must  be  a  freeholder  or  house- 
holder in  tho  city  of  New  York.  The  mai^ftl  befpre  delivering 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  sub- 
mit to  an  examination,  beforo  the  court,  out  of  which  the  pro- 
ceedings issued.  The  sureties  arc  entitled  to  be  substituted  as 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execution. 

C.   C.   p.,   «  1711;   L.   1882,  ch.   410.   i   1341. 

I  11Ba«  Third  party  may  Interplead  and  defend. 

At  any  time  before  a  cliattel  or  chattels  which  have  been 
-replevietl  aee  actiiaily  -delivefed  to  either  party,,  and  at  least  two 
days  before  the  return  day  of  the  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  possession  of  the 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
is  claimed  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert,  may 
make  an  aifidavit  and  deliver  the  same  to  the  court,  statini;  thai 
he  makes  such  claim,  and  does  so  without  collusion  with  the  de- 
fendant. The  party  shall  also  specify  in  such  affidavit,  the 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  the 
facts  upon  which  his  right  depends,  and  praying  to  be  impleaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  grant 
leave  to  said  party  to  appear  and  defend  and  the  prcyvlsions  of 
this  act  in  relation  to  the  defendant  or  defendants  originally  pro- 
ceeded against,  so  far  as  applicable,  shall  apply  to  the  said  party 
and  the  court  may,  in  its  discretion,  make  such  order,  or  direct 
such  delivery  of  the  possession  of  the  property,  as  may  be  just 
and  thereupon  the  entire  controversy  may  be 'determined  in  the 
action.    Nothing  in  this  section,  however,  shall  be  construed  to 
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affect  the  rights  of  the  parties  to  maintain  a  separate  action^  or 
to  recoTer  damages  for  the  Avron^ful  taking  or  detention  of  a 
chattel,  iin)ec»  judgment  is  awarded  against  him,  as  herein  pro- 
rided,  on  the  merits.  In  that  case  the  court  may  grant  leave  to 
said  party  to  appear  and  defend,  and  the  proTisions  of  this  act 
In  relation  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  aaid  party* 

[New.]   L.  1903,  cb.  «t.    In  effect  May  7,  1908. 

I  lie.  AMMwer  of  title  In  third  peraoai. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him< 
self  with  the  latter's  title. 

C.  C.  P.,  i  1723. 

I  117.  Defendant  may  demand  Jndarment  for  rctnrn  of 
oknttel.  , 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 
for  the  return  thereof,  either  with  or  without  damages  for  the 
taking,  withholding,  or  detention. 

L.   1882.  ch.  410,  |  1342. 

1 118.  For  dell%'ery  of  property;  bow  money  recovered  by 
same  Jadarment  may  be  collected. 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  jucljr- 
ment  awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the  property  within  the  city  of  New 
York,  lo  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possossion  of  the 
property.  If  one  execution  is  i.«tsued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 

G.  C.  P.,  i  1373:  L.  1882,  ch.  410,  9  1343. 

I  119.  Damases  w^ben  cbattel  Injured,  et  cetera,  by  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation. Is  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  C.  P..  i  1722;  L.  1882,  ch.  410,  j  1343. 

§180.  Judffment  or  verdict  |  vrhat  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
any,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  replevied,  or  where  it  awards  to  .the  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 

the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  special  prop- 
erty therein,  not  etiual  to  the  full  valuation  of  the  chattel  to  fix 
the  value  of  the  special  property. 

O.  C.  P.,  9S  1728,  1727;  L.  1882,  cb.  410.  $  1343. 
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f  Ifll.  J«4«ai«at  or  ▼cv«i«t,  et  ««t«tf«»  for  pmrt  of  sovoriwl 

Where  Uie  action  is  brought  to  recoTer  two  or  more  chatteie, 
the  judgment,  verdict  or  decision,  may  award  to  one  party,  one 
or  more  distinct  chattels,  which  can  be  Identified,  and  «et  ap«rt 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  porty 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 

0.  O.  P.,  I  1718. 

I  122.  Dojnmireai  howr  ascertained  on  defaalt. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  waat 
of  an  appearance  or  pleading,  the  court  to  wbich  he  appllos  for 
judgment  may  ascertain  and  determine  the  damages  to  which  he 
Is  entitled  and  the  Tahie  of  the  chattel,  H  necessary. 

C.  C.  P.,  i   1729. 

VI 28.  Final  Jadirment,  ef  eetera. 
inal  judgment  for  the  plaintiff  must  award  to  hira  posaession 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  if  after  it  was  replevied 
it  was  delivered  to  the  deferidant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act,  the  final  judgment  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  a 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  acl, 
final  judgment  in  his  favor  therefor  must  award  to  him  posses- 
sion thereof,  with  his  damages,  if  any,  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof:  to  be  palH  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  If  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act,  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum  fixed  as  therein  specified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  If  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  after 
replevin,  that  he  Is  entitled  to  the  possesfdon  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 
G.  G.  P..  I  1730;  L.  1882.  ch.  410.  {  1343. 
I  124.  Bxeeationi  contents  thereof. 

An  execution  for  tne  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  of 
money  contingently  awarded  against  him,  must  contain,  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  following  direc- 
tion: 

1.  Where  the  judgment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  marshal  if  the  chattel  cannot  be  found 
within  the  citv  of  New  York,  to  satisfy  the  sum  so  awarded  with 
interest  and  his  fees,  out  of  the  property  of  the  party  against 
whom  the  judgment  is  rendered. 

A  direction  to  witiftfy  a  sum  of  money  out  of  property,  as  pre- 
scriiieil  in  this  8e<*tion,  must  bo  iu  the  form  required  by  law  for 
a  lil{e  direction,  where  an  oxtH-iition  against  property  Is  iaaued 
upon  a  judgment  for  a  sum  of  money. 

C.  C    P..  i  1731;  L.  1882,  ch.  410.  ft  1343. 
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<  12S.  MarMbal's  power  to  take  ehattel. 

For  the  purpose  of  taking  possevuoa  of  a  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  replavjr  a  chattel. 

O.  C.  p.,  I  list;  L.  1883,  ch.  410, 1 1848. 

S  120.  Aetlon  oa  vndertakliiari  wlteii  aMifat»nuiMe. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  anretiM  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  anrettvd,  nntil  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
hia  faror,  for  the  deltrery  of  the  poiMMi<A  of  tha  ahattel,  or  to 
Mtisfy  a  sum  of  money  out  of  the  property  of  the  defendant  or 
for  both  purposes,  as  the  ease  requires.  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
tha  sucetlea  In  the  {rtaintiff's  undertaking,  given  to  procnre  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  p..   i  1733;  L.  1882,  ch.  410.  S  1343. 

{127.  Marshmrs  return )  evidence  therein. 
n  such  an  action  against  the  suretien.  the  marshal's  return  to 
the  execution  is  presumptive  eridcnce  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 

C.  C.   P.,  S  1754;  L.  1882,  ch.  410,   |   1343. 

I  138.  InJarTf  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  dction,  that  the  chattel  waa 
injured  or  destroy.ed,  after  it  was  replevied,  unless  the  Injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 

C.  C.   P.,  S  1735;  L.  1882,  ch.  410,   (  1343. 

8  120.  Proeeedlngr  wliere  stunmona  not  pe»aoB«lly  ••vred. 

Wher.e  the  defendant  does  not  appear,  and  the  stimttons  has 
not  been  personally  served  upon  him,  and  a  chattel,  ov  a  part  of 
a  chattel,  to  recover  which  the  action  is  bronght,  haa  been  re* 
plevied,  and  the  proceedings  thereupon  have  been  duly  taken, 
aa  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  thoso  which  have  been  replevied,  In  like 
manner  and  with  the  like  effect  as  If  the  summons  had  been 
personally  served. 

L.    1882,    ch.   410.    f   1344. 

I  180.  "When  a4;tlon  not  afleeted  by  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de« 
feadanty  or  where  he  appears,  the  court  must  proceed  to  bear 
and  determine  the  action,  althougn  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  ouirahal  haa  not  been  able  to 
replevy  it. 

I».   1882.  <4i.  410,   I  1840. 

I  IJll.  Joinder  off  aetlon  vHth  otliera. 

Nothing  In  this  title  is  to  be  so  construed  aa  to  prorent  the 

plaintiff  from  tmlting  fai  the  same  complaint  two  or  mora  eanaes 

of  action.  In  any  case  specified  in  section  one  tatindrtd  and  fort^- 

six  of  this  act. 

C.  0.  P.,  i  1689. 
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ARTICLE  FOURTH. 

Action  to  foreclose  a  lien  on  a  chattel. 

Sec.  137.  ActlMi;  wben  and  In  wbat  courts  mainUliuible. 
138.  Warrant  In  action. 

138.  Action  on  conditional  sale  agrvomeat,  et  cetera;  bow  broitgfet. 
HO.  Judgment:  order  of  arrest;  body  executton. 

141.  Judgment,  et  cetera. 

142.  Application  of  this  article. 

f  187.  ActloBi  when  aa4   in  wli«t  «o«rt«   ■aatlntaina.ble. 

An  action  may  be  maintained  in  the  municipal  court  of  the  citjr 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of 
money,  where  the  amonnt  claimed,  exclnaiTe  of  costs,  d€>e8  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exisU 
at  the  time  of  the  comisencement  ^f  the  action. 

c.  c.  P.,  1 1737. 

f  138.  Warrant  in   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  If  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant,  commandinK  the 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued  in  like  manner,  as  a  warrant  of  attachm.ent 
may  be  issued,  in  an  action  founded  ui>ou  a  contract,  and  the 
provisions  of  law  applicable -to  a  warrant  of  attachment,  issued 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  this 
act,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been 
issued,  except  as  otherwise  specified  in  the  judKmeut. 

L.  1882,  ch.  410,  {  l.t.10. 


I  18l>.  (Ana'dv  1810.1     Action   on  conditional  sale  mi 
naent,  ct  oet«»iPat  how  bronirht. 

No  action  shall  be  maintnined  in  this  court,  which  arises  on  a 
contract  of  conditional  sale  of  personal  property;  a  hirini;  of 
personal  property,  where  title  is  not  to  vest  in  the  person  Iiirini; 
until  payment  of  a  certain  sum;  or  a  chattel  mortjraRe  madc^ 
to  secure  the  pur<*hase  price  of  chattels;  except  an  action  to 
f<»reclose  the  lien,  as  provide<l  in  this  article.  For  the  purixise 
of  this  section  an  inKtrnmeut  in  wrltiuc  a.s  above  stated  shall  he 
deenieti  a  lien  upon  a  chattel.  Provideti,  however,  that  an  action 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
for  instalment,  payiuent  or  hirin|!r»  but  in  such  cases  no  order  oC 
arrest  shall  issue. 
L.    IBIO.    ch.    542.     In   effect   June  20.    10ia 


S  140.  [Am'A,  IOO8.7     JndBrmenti  order  of  arrest  1  Ibody 
cntlon. 

in  an  action  of  foreclosure,  as  provided  in  the  last  sevtion. 
where  the  sum  or  suni.s,  over  all  payments  and  set-offs  due  and 
payable  by  the  terms  of  a  written  contract  of  coudition?*'  sale, 
or  \\\.  n  the  payment  of  which  the  title  tu  hir<*d  personal  property 
Yest8«  or  secured  by  a  chattel  mo^tKaKt**  amount  to  more  than 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disposed  of  or  coni*ealed  the  property  or 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  insti- 
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tilted,  In  which  ease  the  court  may  frrant  an  order  of  arrest  in 
the  manner  provided  in  artkle  6ne  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provi»k«»  of  this  act  relating  to  indorMe- 
ment  upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provideil  in  this 
article.  Upon*  ju«igm«it  being  rendered,  as  prescribed  in  ihia 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  ponsMMioii  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescrii)e<l  in 
the  judgment,  and  on  failure  so  to  do,  where  the  pinintiif  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  the  retuni  of  tin* 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effwt  thiit 
such  property  fs  not  available  for  levy  and  exceutloD* 
h.  190Q,  ch.  1».    In  effect  April  8, 1906. 

1 141.  JmdtniA^ntf  et  eetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgement  in  favor  of 
the  plaintifiF,  must  specify  the  amount  of  the  lien,  ami  illrect  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  mnuner,  as  where  a  marshal 'sells  iiernional 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  f<»es  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  thi»  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  lu'ces- 
sary,  by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly, 

r.  C.  p..  ft  ITTO,  1740. 

I  142.  Appllcatlott    of   tills   Article. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  bylaw. 

CO.  p.,  f  1741.  ]555 
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TIXLB  IV. 

PlMUliBgS. 

Sec.  145.  PleadlngB  on  joinder  of  Itsue, 

146.  What  causes  of  actios  raaj  be  JoliMi  In  th«  saUM  eomnlatet. 
14T.  Plaintiff  to  proT«  his  caao;  esceptisas. 
148.  D«foB4ant  nay'  offer  to  mUov  ludgneat  «v  jWiwpfomtn. 
140.  Complalat. 

160.  Answer:  what  to  contain. 

161.  Counterclaim  defined. 

lOS.  Rules  respectlaff  the  allowance  of  cpoMitNlftlM. 

lU.  Judcnent  when  demanA  or  cowitofolalm  ore  oqoal,  or  niioqooL 

IM.  For  afflnnatiye  relief. 

166.  Counterclaim  when  defendant  is  sued  In  a  repretentatlTO  capodty. 
IM.  When  plaintiff  is  an  eiecntor  or  adminlotrator. 

167.  Ootinterclalm  where  amovat  is  la  ezeeaa  oC  courts*  JnrladlctlOM. 
16ft.  When  defendant  may  demur. 

169.  Demurrer  to  complaint  must  apeclfy  grounds  of  ohjectioa. 

160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part. 

161.  Formal  reply  or  demurrer  to  conntetclalm  not  neceoaary. 

162.  When  plaintiff  may  demur  to  answer. 

163.  Requtementa  ooneomlit  verlflad  pleadlaga. 

164.  Verlflcation;  how  and  by  whom  made. 

IW.  Exhibition  of  accounts  at  instance  of  adrerse  party  may  be  ordered. 

166.  Amendment  of  pleadings. 

167.  Private  statute;   how   pleaded. 

168.  Judgments;  bow  pleaded. 

160.  Conditiooa  precedent;  bow  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  Tariance  in  pleading  to  be  disregarded. 

172.  Material  rariances;  how  provided  for. 
178.  What  to  he  deemed  a  failure  of  proof. 
174.  Partial  defenses. 

176.  Complaint  in  actions  by  or  against  corporations. 

176.  When  proof  of  corporate  existence  unnecessary. 

177.  Misnomer,  when  walTcd. 

178.  Pleadingu  In  actions  on  bastardy  bonds. 
17».  Answer  of  title. 

18a  Defendant  la  answer  of  title  to  deiiver  undertskla^ 

181.  Mew  action  to  be  brought  in  supreme  court. 

182.  Old  action;  thereupon  discontinued. 

1&^.  Penalty  for  failure  to  deliver  undertaking. 
184.  Title  appearing  from  plaintiff's  own  showing. 
186.  Same  cause  of  action,  and  defense  In  new  action. 

186.  Answer  of  title  Interposed  as  to  only  one  or  more  of  soTscal  de- 

fenses;  proceedings  thereupon. 

187.  Interplesder  by  order  In  cortain  esses. 

I  146.   lAaa'a,  lfM>8»  Iftll.]    Pl*a4tBK  on  |i»la4er  of  losmo. 

Pleadings  in  the  municipal  court  of  the  city  of  N«w  York,  fluiy 
be  oral  or  written,  verified  or  unyerified,  except  as  imacribed  in 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pro- 
cedure, nnd  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  anin- 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  b^  joined  on  the  return  day  of 
the  summons,  except  as  oti\erwise  expressly  prescribed  in  this 
act.  The  court  may,  however,  in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  the 
plaintiff,  or  by  the  defendant  interposing  a  counterclaim. 

2.  In  all  cases  where  a  written  complaint,  verified  or  nnveri* 
fiM,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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ani  iMu«  joiiMd  on  return  day,  except  as  otb«rwia«  cxpreaaly 
prescril^ed  m  tbia  act,  uttleaa  the  court  further  eiteods  the  time 
to  anawer  or  demur.  Jo  aotioua,  however,  in  which  the  amount 
claimed  ia  fifty  doUara  or  leaa.  and  the  complaint  ia  written, 
verified  or  uu verified,  and  the  defendant  appeara  in  person,  the 
court  may,  in  Ita  diteretion.  permit  the  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
miiat4»  aetwitbaiajiditx  the  return  4ay  haa  pawed,  grant  leave 
te  plead  as  if  no  demurrer  had  been  interposed,  with  or  wHh* 
out  coata^  in  aa  amount  within  the  auw  allowed  aa  coats  in  the 
aetkMDti  but  the  time  to  file  aaid  pleading  ahall.  not  he  extended 
longer  t^n  eight  dnya  fron  the  time  the  dedslon  on  the  demurrer 
ia  rendered^  unkcaaon  the  cooaent  of  the  partiea. 

4.  If  the  comrt  deems  .the  demurrer  well  founded,  it  muat  per- 
mit the  pleading  to  be  amended;  and  if  the  pacty  fails  ao  to 
amend,  the  defective  plea^ng  or  part  oif  a  pleading  demurred 
to  mvat  be  disregarded:  and  the  court  may.  In  ita  discretion, 
extend  the  time  for  pleading,  in  the  manner  preecribed  in  the 
preceding  subdivision 

5k  Where,  on  the  retom  day  of  a  summons,  a  peraon  appears 
specially  for  the  purpoae  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may.  in  ita  discretion,  reaerve  the 
decision  on  the  queation  raised  and  extend  the  time  to  plead,  in 
the  manner  preecribed  in  aubdiviaion  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to .  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  P..  ff  2035.  3126.  3207:  L.  1882.  ch.  410.  i  U46,.,4iaM  l>7.^  IMiS. 
cJu  400;  L.  18X1^  ctu  73,  Ia  efftct  Sept.  1,  191X. 

S  146.  "Wlimt  eanaen  of  *etl«ii  «i«y  be  Joined  In  the  annie 
complaint* 

The  plaintiff  mav  unite  in  the  same  complaint,  two  or  more 

causes  of  action,  where  they  arc  brought  to  recover  as  follows: 

1.  Upon  contract,  express  oi'  implied. 

2.  For  personal  injtirlcs.  and  Injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereot.  ' 

4.  Upon  clalma  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  6t  law. 

5.  Upon  claims '  a riffftig  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  tmd  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  .or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  canaes  of  action,  ao  united,  belong  to  one  or  the  foregoing 
anbdivisloiis  of  this  section:  that  they  are  conalBtent  wltfa  each 
others  that  ther  require  the  same  Judgment:  and  except  aa 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
la  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
•D  execution  againat  the  peraon  of  the  defendant  cannot  ho  issued 
upon  the  judgment. 

c.  0.  P.,  11  484,  saar. 

I  147.  [Ani*fll,  IMSil  PlalntflT  t«  p9^^r4f  lila  enae?  #««e|i« 
tlona. 

tf  a  defendant  fails  to  app(>ltr  And  answer,  the  plaintiff  cannot 

recover  without  proving  his  cane,  except  in  a  case  specified  in 
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section  thirty-four  hundred  and  six  of  the  code  of  civil  procedure. 
and  excepting:  that  where  the  action  is  on  a  contract,  express  or 
implied,  and  a  copy  of  a  verified  complaint  was  served  on  de- 
fendant ut  the  time  of  the  service  of  the  sammons,  judmneDt 
may  be  taken  as  demanded  without  further  proof. 

C.   C.   P..   I  2801;  L.   1882,   ch.  410.   |  lUt.     Am^fl  L.  1008,  ch,  «5.     Is 

effect  Sept.  1.  1008. 


X   148.  Defettdmiit  may  oUerto  allow  ladflrateat  or 
promlMe. 

The  defendant  may,  upon  the  return  of  the  sunmons.  and  l?^fare 
answering,  file  with  the  court  a  written  offer  to  allow  judflnnent 
to  be  talcen  against  him  for  a  sum  of  money*  or  for  property 
therein  specified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate  jndg* 
ment  may  be  taken.  If  the  plaintiff  thereupon,  before  taking 
any  other  proceeding  in  the  action,  files  with  the  court  a  writteii 
acceptance  of  the  offer,  the  court  must  render  judgment  accord- 
ingly. If  an  acceptance  is  not  filed,  the  offer  cannot  be  fdven  in 
evidence  upon  the  trial:  but,  If  the  plaintiff  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from  the  time 
iif  the  offer,  and  must  pay  the  defendant's  costs  from  that  time. 
But  a  defendant  may  mstead  of  such  written  offer,  deposit  Ibe 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk  of  the 
court,  with  like  effect, 

C.   C.  P.,   I   2802. 

* 

i   140.  Con&plalnt. 

The  complaint  must  state  in  a  plain  attd  direct  manner  the 

facts,  constituting  the  cause  of  acticm. 

c.  c.  p..  s  2930. 

i   150.  Aii0¥ver{  w^hat  to  contain. 

The  an.<!wer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  eontrovert€»d  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim.  In  ordinary  and  concise  lajaguage,  without  repetition. 

C.   C.   r.,   li  000,  20n8;  L.   1S82,  cli.  410.   |   1W7. 

fi    161.   Connterclaiuft  defined. 

Tho  onnnt en-la ini.  si>ociruMl  In  the  lant  section,  most  tend,  in 
some  wjiy,  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
nni.st  lie  one  of  the  following  cnnK<*s  of  action  against  the  iilain- 
tiff.  or,  in  a  pn»per  vAxm*,  against  the  person  whom  he  reproMents. 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants. 
1)etW(>en  whom  and  the  plaiutiff  a  separate  judgment  may  be  had 
in  thn  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
net  forth  in  the  complaint  as  the  foundation  of  the  plaintiffs 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  <-ontract,  any  other  cause  of  action  on  con- 
tractt  existing  at  the  commencement  of  the  actioik 

r.  c.  p..  i  .-joi. 
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1 15a.  B.«l€Mi  respect&Mir  the  Allowanise  of  co«MtereUiiflu 

But  the  counterclaim,  specified  iu  Bubdivision  f»eco]iid  of  th» 
last  section,  is  subject  to  the  following  ruleH: 

1.  If  the  action  in  founded  upon  a  contract,  which  has  be'^n 
assigned  by  the  party  thereto,  other  than  a  negotiable  promiBBGry 
uute  or  bill  of  exchange,  a  deniniid  exintiug  against  the  paxij 
thcret4\  or  an  nRsignee  of  the  contract,  at  the  time  of  the  aBsign- 
nieut  thereof,  and  Mongiug  to  the  defendant,  in  good  faith, 
before  notice  of  the  aBNignmeut,  muBt  be  allowed  aa  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  «o  allowed  against  the  party,  or  the  assignee,  while  the  con- 
tract lM?longed  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  whi<'h  has  been  assigned  to  the  plaintiff  after  it 
hecume  dne,  a  demand  existing  against  ft  person  who  assigned  or 
trnnsf erred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plain tifTs  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  bini. 

8.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  i« 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  uiK>n  which  it  is  founded,  a  demand  against  the  plain- 
tiff sh/iH  not  be  allowed  as  a  counterclaim:  but  so  much  of  a 
demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintifTs 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
l>een  so  allowed  in  an  action  brought  by  the  person  beneficially 
interested. 

€.  C.  P.,  1 602. 

9  IRS.  Jiidnrntent  ^rlicn  demand  or  eonnterclaiin  are  eqiiAl 
•r  aneattwl- 

Where  a  eomiterclaim  Is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  for  the  residue  only.  Where  It  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel. 

C.  c.  P.,  f  603. 

f  1K4.  For   Rfllriitatlve   relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
ia  established,  which  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

f  16K.  Counterclaim  irhen  defendant  1«  aned  In  a  repre- 
■entatlve  eapacity. 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 
O.  C.  r.,  |506.  jjy^l^ 


I  tsa.  Wli«»  plAimtitf  to  aM  •x«««t«»  or  a4li»imlatMi«*«. 

In  an  a^lon  broueht  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belcu^- 
|ng,  at  tha  time  of  his  death  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  If  the  action  bad  been 
bronicht  by  the  decedent  in  his  lifetime:  and,  if  a  balance  h 
found  to  be  due  to  the  defendant,  Judnrment  must  be  rendered 
therofor  aiaralnst  the  pluintiff.  In  his  representative  rapacity. 
Execution  can  be  Issued  upon  such  a  Judgment  only  In  a  case 
where  It  could  be  Issaod  upon  a  judgment  in  an  action  Agmhtsi 
the  executor. 

C.  C.  p.,  i  506. 

1 107.  Coiiiit«roliiliii  wh9wm  mvh^wmt  in  in  •»•••*  mf  eoiurtif 
Inrlsdlctloii. 

Where  defendant  has  a  counterclaim  wbidi  Is  in  excess  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  being  rendered  in 
defendant's  favor,  sustaining  said  connterelalm«  said  Judgment 
shall  not  be  for  any  Igrger  sum  in  any  event  than  the  smn  to 
which  the  court  has  jurisdiction,  exclusive  of  costs,  bnt  nothing 
in  this  section  shall  be  construed  to  estop  such  a  defendant  from 
bringing  an  action  against  the  plgiotiif  for  the  difference  between 
the  sum  of  the  court's  jurisdictiOD,  and  the  sum  by  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awardad 
by  tha  judgmaot  is  tha  whola  aaxmat  found  to  ba  dua. 

[New.] 

1 158.  IVtaep  ftefendant  may   4aniiir« 

The  defendant  may  demur  to  the  complaint,  where  ana  or  mof* 
of  the  following  objections  thereto;  appaar  upon  the  face  theraof : 

1,  That  tho  court  has  not  jurisdiction  of  tha  person  of  tha 
defendant 

2,  That  the  court  has  not  jurisdiction  of  the  subject  of  tha 
action, 

3,  That  the  plaintiff  has  not  legal  capacity  to  sue. 

i.  That  there  is  another  action  pending  batweaq  the  saxna 
partic^s,  for  the  same  cause, 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  baan  imprpparly  l|ni|ad» 

8.  That  the  complaint  does  not  stata  facia  au^i^aut  to  ooaati- 
tute  A  cause  pf  action. 

C.  C.  P.,  fl  4W,  9030;  I^.  1882,  cl).  410,  f  IftlT. 

S 1B9.  Demvrrer  to  complaint  Bft«st  specify  vv*«m#«  *f 
objection. 

The  demtirrer  must  distinctly  specify  the  objections  to  tha  com*- 
plaintr  otherwise  it  may  be  disregarded.  An  objection^  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hundred  and  fifty-eight  of  this  act,  may  be  stated  in  the  Igngiiagc 
of  the  subdivision;  and  an  objection  taken  under  either  of  tbif 
other  subdivisions,  must  point  out  speciQcally  tha  parttipqiai 
defect  relied  upon. 

C.  C  p.,  f  490.  IftilO 
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f  t90.  Ovmwrer   to  All    or   pmvt   of  the   eomplol^t^ 
mniivrer  to  part. 

The  defendant  maj'  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  thereip.  In  the  latter 
ease,  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  C.   p.,   i  401. 

1 191.  Formal  reply  or  demvrrer  to  coonterdaf m  not 
oeceaaary. 

A  formal  reply  to  a  counterclaim  is  not  necessary.  The  counter- 
claim shall  he  deemed  denied  hy  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

{New.] 

i  162.  Wheo  plalntllt  miiy  demiir  to  answer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  eon* 
sisting  of  new  matter  contained  in  the  anawer,  on  the  ground 
that  ft  is  insufficient  in  law  on  the  face  thereof. 

C.  C.  p..  ft  4M. 

I IM.  Ro^olremeMta  coaeertttnflr  ▼evlllod  pieadloara. 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  UnlesB  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  b^en 
mad#  on  th^  knowledge  of  the  person  verifying  t|)e  pleading.  An 
•negation  that  the  party  has  not  swfflofent  knowledge  or  informa- 
tion to  foim  a  belief  with  respect  to  a  matter,  muflt,  for  the 
same  purpose,  be  regarded  a«  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 

C.  C.  P.,  i  524, 

9164.  Verlllcatlon;  how  and  by  wliom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  pjirtiea  united  in  interest,  and  pleading 
together,  by  at  lea^t  one  gf  them  who  is  acquainted  witli  tho 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  peoffle  ot  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  whore  the  attorney  residos,  or  if  the 
letter  is  not  a  resident  of  the  state,  the  county  where  he  has  hjs 
office,  and  capable  of  making  the  affidavit:  or.  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
nnd  capable  of  making  the  affidavit:  or  where  the  action  pr 
defence  is  founded  on  a  written  instrument  for  the*^"pa^ment  of 
moBey  only,  which  in  in  the  posaesBion  of  the  agent  or  the 
attorney;  or  where  §11  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  agent  or  the  attorney; 
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Id  either  case  the  yerification  may  be  made  by  the  agent  of  or 

the  attorney  for  the  party, 
c.  c.  P.,  J  R25. 

1 165.  BxhlbitioiK  of  aecoantii  a.t  inatftmce  of  adverse  piirtr 
may   be   ordered. 

The  court  may  at  the  time  of  pleading*  or  at  any  other  time 
before  the  triaJ,  require  the  plaintiff  or  defendant  to  exhibit  to 
the  Inspection  of  the  adverse  party,  with  liberty  to  copy  the  same, 
any  writing  or  account  declared  on  or  set  up  in  the  way  of  oflfwt 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence, 

L.  1882.  cb.  410,  1 1361. 

S  lOO.  Amendment  of  pleadinira. 

The  court  must,  upon  application,  allow  a  plcadincr  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  must  be 
grant'^d.  The  criurt  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment, .  the  payment  of  costs  to  the 
adverse  party. 

r.  G.   P..   f  2044:   L.  1882.  ch.  410.  f  1347. 

1167.  Private   Btntnte;  ho^'  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom*  it 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sago  and  title,  or  in  some  other  manner  with  oonrenieBt  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

C.  C.  P..  J580. 

1 108.  Jadfrmentii{   hovr  pleaded. 

In  pleading  a  j^udgmcut,  or  other  determination  of  a  court  or 
officer  of  special  jurisdiction.  It  is  not  necressary  to  state  the  facts 
cnnforring  jurisdiction:  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegation 
is  controverted  the  pnrty  pleading  must  on  the  trial  establish  tiie 
facts  conferring  jurisdiction. 

C.  C.  P..  I.VJ2. 

I  160.  CondltloHM   precedent:   fkorv   pleaded. 

In  pleading  the  perfonnanco  of  a  condition  precedent  in  a  con- 
tra<-t  it  is  not  necessary  to  state  thf  facts  constituting  perform- 
ance; hut  the  party  may  state  generally  that  he  or  the  person 
whom  he  represents  dnly  ])erfonned  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance, 

c.  c.  P.,  i  5:{2. 

§  170.  PleadinHTM   to  be   liberally  conMtroed* 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  of  substantial  justice  l>etwecn  the  partiea. 

C.  C.  p.,  I  619.  jj^^jjj 
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1 171.  ImiiMit*viiil'Vmrlatt«e  tm  pie«diBv  io  be  disveirarAed. 

A  variflBce  betwe<>u  au  allegation  in  a  pleailinj;  and  the  proof, 
mast  be  disregarded  as  immaterial,  unless  the  court  is  aatisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

C.   C.  p.,  i  8943:  L.   1882,  ch.  410,  I  1347. 

1 172S.  Material  varianeeni  ho^r  provided  tor* 

A  rarianee  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  misled  the  adverse  party 
to  his  iirejudiee  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  t^at  he  has  been  miHled  that  fact  and 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
decerns  just 

C.  C.  P.,  S  530. 

§173.  IVhat   to  be   deemed  a  failure  of  proof* 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  imrticular  or  particulars  ooiyr  but  in  its 
flutir«  scoiN?  and  meaning,  it  itb  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof. 
O.  C.  P..  f  541. 

f  174,  Partial  defenses. 

A  partial  defense  may  bo  set  forth,  but  it  must  bo  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demiurrer  thereto  the  questioa  is  whether  it  is  snffieient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for^  a  personal  injury,  or  an  injury 
to  property*  is  a  partial  defense  within  the  meaumg  of  this  section. 

S 178.  Complaint   In  actions  by   or   agrainat    oorporatlons. 

In  an  action  brought  by  or  against  a  corporation,  the  compUint 
must  aver  that  the  plaintiff,  or  the  dt^fendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whi>se  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
l>roceeding  by  or  under  which  the  corporation  was  created. 

C.  C.  P.,  1 177B. 

1 176.  When  proof  of  corporate  existence  unnecessary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  atBrmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

C.  a  p.,  %  1776. 

f  177.  Mlsnomeri  vrtaen  tralved. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  dcf(*ndant  is  deemed  to  have  waived  any  mistake 
Id  the  statement  of  the  corporate  name,  nnlesfl  the  misnomer  ia 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf. 

a  O.  p.,  i  1777. 
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•  ITO*  Wl^mSimmu  In  metimmm  mn,  kftatonlr  fe«BA«i 

The  pleadings  and  proeeedings  in  actions  in  wUch  tke  pcopte 
of  this  state  are  a  party,  where  snch  actions  are  Immght  bj 
the  overteers  of  the  poor  or  the  commisaionen  of  pmblic  duuities 
nnd  correction,  upon  bastardy  or  Abandonment  boadS|  shall  be 
the  same  as  in  actions  brought  on  bonds  with  conditions  other 
than  for  the  payment  of  money*  and  for  vny  breadk  oC  th«  ooa- 
ditJou  of  such  bond  giren  in  cases  of  bastardy  which  ahall  happen 
after  the  recovery  of  any  damages  or  the  commencement  of  any 
suit,  the  municipai  court  in  the  district  in  which  the  action  was 
originally  brought  shall  have  power  ta  issue  a  new  summons,  and 
upon  the  return  thereof  to  ascertain  the  amount  of  danages 
arising  from  said  breach,  and  to  give  iudgment  aceordiBgly:  aad 
in  suits  npoii  bonds  given  in  abandonnieat  cases  the  court  bImU 
have  the  Bame  power  as  to  requiring  further  security  €»r  coBt- 
mitting  defendant  i«i  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882,  ch.  410, 1 1948. 

f  1T9.  Anjiwer  of  tltlo. 

The  defendant  may,  either  with  or  withont  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  iHWirt  miwt,  thereupon, 
countersign  the  answer,  and  deUver  It  to  the  plaintilf. 

L.  1882,  cb.  410,  1 1S40. 


1180.  Defoadaat    In    mnawar    oi   title    tm   Aollrer    «mi 
taJciagr. 

In  the  cane  specifled  in  the  last  section,  the  defendant  must  also 
deliver  to  the  court,  with  the  answer,  a  written  tindertalrlng, 
execute<l  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effe(  t  that,  if  the  plaintiff,  within  twenty  days  thewaftwr,  depoaits 
with  the  court  a  summons  and  complaint  in  a  new  action,  tat 
the  Kame  cause,  to  he  brought  In  the  proper  coin-t,  as  prescribed 
in  the  next  Kection,  the  defendant  will,  within  twenty  days  after 
the  depowit.  give  a  written  admission  of  the  serrice  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  provide  that  be  will,  at  all  times, 
render  himself  amenable  to  any  mandate  which  may  be  isshod 
to  enforce  a  final  judgment  in  the  action  so  brought.  If  the 
defendant  failr  to  compl,v  with  the  undertaking,  the  sureties  are 
liable  thereupon  to  any  amount  for  which  judgment  might  have 
been  rendered  by  the  municipal  court,  if  the  auswer  and  under- 
taking  had  not  been  delivered. 

1  lfi82,  ch.  410,  8  1S50. 

1 181.  New  action  to  be  broaaht  In  snprosie  e^nrtm 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,    • 

L.  1883,  cb.  410,  {  13K1.  . 

1 18;£.  Old  action )  thereupon  dUcontlnnod- 

irpon  the  delivery  of  the  undertaking  to  the  court,  the  actloa  is 
discontinued, '  and  each   party   must   pay  his  own  oostg.    It  Okt 

in«4. 
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ptalfififf  fftiltr  to  deposit  with  the  court  m  smmuoBs  and  complnint 
in  the  new  action,  before  the  Expiration  of  twenty  daya  after 
the  delirer^  of  the  undertaking,  the  defendaat  may  maintain  an 
action  agamst  the  plaintiff  to  recover  costs  before  the  court. 

L.  1882,  cb.  410,  f  1302. 

il8».  PennltT  for  fallvre  io  <Ae1tver  nn^erim^tmu* 

U  the  undextaking  is  not  delivered  to  the  court,  it  has  Jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
i#  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L.  1882,  ch.  HO,  f  U&3. 

fl84.  Title  appearing   froaa  plalntiflTM  own  «k»«rlAff« 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant  the  court  must  dismiss  the  com- 
plaint, with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L.  1882,  ch.  410, 1 1364. 

f  18S.  Sane  csavae  of  action,  and  defense  in  nevr  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  mnnicipa)  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  f  1365. 

f  186.  Ansipver  to  title  Interpoaed  aa  to  only  one  or  more 
of  aeTeral  defennes)  proceedlnffa  thereupon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

li.  1882,  ch.  410,  f  1360. 

|1S7.  &nterpleader  by  order  In  certain  casea. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at 'any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt,  or  delivering  the  possecwion  of  the  property,  or  its  Talue. 
to  such  person  as  the  court  directs;  or  upon  it  appearing  that 
the  defendant  disputes,  in  whole  or  in  part,  the  liability  as 
asserted  against  him  by  different  claimants,  or  that  he  has  some 
interest  in  the  subject  matter,  of  the  controversy  which  he  desires 
to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  a«  co-defendants  with  him  in  the  action. 
The  court  may,  in  its  discretion,  make  such  order,  upon  SDch 
terms  as  to  costs  and  payments  into  conrt  of  the  amount  of  the 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  the 
entire  controversy  may  be  determined  in  the  actioE* 
c.  a  F.,  i  sao.  ^^^ 
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TITLE  V. 
Proceedings  between  joinder  of  ieeue  and  trial* 

Aitiole  1 .    iidJCMtrntnento;  mibpMoftfe;  attendance  of  wftnesse*. 
2.   C<Mnml«tl<ws  and  depasltloiis. 

ABTIOLK  FliKST. 

Adjawmmtnis;  avfifMeiMu;  attendance  o/  vritneetee, 

8ec.  198.  Trial  maj  be  adjourned,  when. 

194.  Adjonminent  longer  than  eight  days:  undertaklns. 

195.  CoBdltkMU)  may  Xm  imposed. 

196.  Auendanee  uf  wUnessei. 

197.  Bow  subpoena  served. 

19S.    Warrant  of  attachment  against  defaulting  witnees. 

199.    How  executed;  fees  thereupon. 

9U0.   Sefaolting  witness  UaMe  for  damagiit.  and  penalty  of  fifty  dollan. 

f  103.  [Am'cly    1810.1      AtfJPiununeBt9|    trial    wamy    be    ad« 
Joaruedi  1%'Jleii* 

The  trial  of  the  action  may  be  adjonrned  by  the  court,  or  or 
the  appliention  of  either  party»  for  a  pcriuU  not  exceeding  eiicht 
days  at  any  one  adjournment,  unless  the  defendant  is  under  ar* 
rest,  in  which  cane  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except    upon  the  application  of  the  defendant,  In  accord- 
ance wit^.  the  proylsious  of  section  sixty-seven  of  this  act.     Ex- 
cept that  an  adjournment  for  more  thau  forty-eight  hours  where 
the  defendant  is  under  arrest,  may  be  granted  on  application  of 
the  plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may   then   proceed  notwithstanding  such  discharge;   and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  not  been  so  discharged.     The  trial 
miiy  be   sdjonmed  for   a  longer   period   by  consent,   or   where 
neither  party  objects  to  th    same,  or  where  th     defendant  has 
defanlted  either  by  reason  of  his  non-aiM>earanre  or  in  pleading, 
the  inquest  or  taking  of  judgment  may  be  adjourned  for  a  longer 
period  than  eight  days  on  the  application  of  the  plaintiff,  except 
as  otherwise  expressly  prescribed  in  this  act 

Jj.  1S82,  cb.  410,  If  13C2,  18G3.     Ara*d  by  U,  1010.  ck.   1R.^  In  effert  Apr. 
«2,  1910. 

I  IIM.  Atf  Jottrnment  longer  than  elffht  days;  nndertaklnff. 

An  adjournment  may  be  had  either  at  the  joining  of  is.Hue,  or 
nt  any  subsequent  time  to  which  the  cause  may  stand  adjourned 
on  appHcation  of  either  party,  for  a  longer  period  than  eight 
<)aya,  but  not  to  exceed  ninety  days  from  tlie  return  of  tht 
RUinnions,  uiK)n  execufing  an  undertaking  In  writing,  with  one 
or  more  sufficient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  dnrnnges.  <-osts  and  extra  costs,  in  case 
iudKinent  shall  be  rendered  against  him  in  the  action,  nixiu  proof 
hj  the  oath  of  the  party  or  otherwis<\  to  the  sntisfaction  of  the 
court,  that  surh  party  cannot  l>e  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  <if  material 
evidence,  describing  It;  that  the  delay  has  not  been  made  ne<'es- 
sary  by  any  act  or  neglect  on  his  part  since  the  aetion  was  c^hii- 
menred  and  that  he  exi)ects  to  procure  the  evidence  at  the  time 
Rtated  by  him.  All  bonds  taken  upon  the  ndjcmnmient  of  any 
shall    be  good  and  valid   against  the  obligor  or  obligors, 
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Although  subaequeut  adjournmeuts  are  had  after  the 
of  such  bond  or  obligation* 
U  1882,  ch.  410,  i  1364. 

I  196*  Cot&dltloBa  m»y  be  Imi^osed* 

The  court  may  Impose  upon  the  party  applying  tor  mn  mt 
journment  such  conditions  as  to  it  may  seem  reasonable. 

L.  1882,  ch.  410,  %  1360. 

i  18«.  [Am'dy  1910.]     Attendance  of  witneMen. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 

trial  of  an  action,  on  the  demand  of  either  party,  shall  be  issued 
out  of  this  court  by  the  clerk  thereof,  in  the  district  iu  irhldi 
the  action  is  pending,  nnlci^s  otherwise  expi*essly  provided  in  Uiii 
act,  but  if  the  party  in  whose  behalf  the  subpoena  is  to  be 
issued  is  represented  by  an  attorney,  such  attorney  may  issue 
the  same  and  shall  subscribe  thereto  his  uauie»  office  aud  po^' 
office  address,  aud  the  subpoena  may  be  served  at  any  plar<e 
within  the  city  of  New  York.  The  subpoena  may  require  the 
Mitness,  except  as  otherwise  expressly  prescribed  by  law,  to 
bring  with  him  any  book  or  paper,  relating  to  tbe  merits  of 
the  action. 

O.  C.  P.,  S  2060;  lb   1882,  ch.  410,  |  1370.     Am*d,  L.  1010.   cb.   838.     lo 
eftect  Sept.  1,  1810. 

I  107.  How  subpoena  served* 

A  subpoena  may  be  served  by  any  person  over  the  age  «f 
eighteen  years,  and  must  be  served  by  delivering  a  copy  thereof 
to  the  witness  personally,  and  by  paying  or  tendering  to  him  hit 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  an  a  wit- 
ness, and  mileage  as  provided  by  the  code  of  civil  procedure. 

C.  C.  r.,  I  2070;  L.  1882,  Ch.  410,  f  1370. 


i  198*  'Warrant  of  attnebment  agrainat  deCanltia*  wttacas. 

Where  it  Is  made  to  appear,  to  the  satisfaction  of  the  conrt,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
before  it  in  an  action,  has  refiised  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  nnd  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  exist,  and  the  person  is  not  nrivi- 
ieged  from  attendance  under  any  statute  of  the  state,  ana  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makes  oath  tiiat  the  testimony  of  the  witness  ia  material, 
the  court  must  issue  a  warrant  of  attachment,  directed  generaHj 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

C.  C.  P.,  i  2071. 

I  190*  How  ezeented)  feea  therenpoa. 

8uch  a  warrant  of  attachment  must  be  executed  hi  the  aant 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
•erving  it  mnst  be  paid  by  the  person  against  whom  H  la  taaoed, 
nnless  he  shows  a  reasonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  iPttend,  in  which  case,  the  iiarty  pro- 
curing the  warrant  must  pay  for  them,  and  if  he  recovers  cost^ 
the  amount  thereof  must  be  allowed  to  him  aa  part  of  Ua  carta 

a  a  p..  I  2W2.  ,^^ 
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i  aoo.  Defanltlmar  iTvitBe**  liable  tor  aama^es  and  penalty 
of  fifty   dollars, 

A  person  snbpoenaedf  ak  proj$cril>ed  in  this  act,  who  neglects 
or  refuties  to  obey  the  suhpoeiui,  or  to  tetttify,  is  aliM>  liable  to  the 
party,  in  whatm  behalf  he  nvas  Mubiiocnaed,  for  all  damaKcns  which 
the  party  sustains  by  reason  of  his  neglect  or  rrfnwal,  and  fifly 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ment which  may  bo  inii>oK(>d  in  accordance  with  the  provision 
of  section  eight  of  this  act 

G.  C.   P.,   §  2979. 
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article:  sbcond. 

CommlsMon  to  take  testimony;  depositions^ 

Sec.  205.  Commission  to  take  testimony,  et  cetera. 

206.  Commission  on  consent:  deposition  upon  oral  queatliw, 

207.  When  and  bow  commission  granted. 

208.  Adjournment  whore  couimission  granted* 

209.  How  executed  and  retnmed. 

210.  Certiflcato  of  execution. 

211.  Certificate,  a  suflScient  return. 

212.  When  deposition  may  l>e  suppressed. 
2i:{.  Deposition,  et  cetera,  evidence. 

214.  Power  of  commissioners. 

215.  Ri>ceipt  of  clerlt;  return  of  commission  by. 
210.  Deposition  (o  talto  testimony  conditionally. 

217.  AffldRTit  on  application;  requirements  of. 

218.  Deitositinn  by  consent. 

219.  Order  for  examination. 

220.  Punishment  for  diHol)eying  order,  witness  fees. 

221.  Service  of  order. 

222.  Adjournment  of  examination. 

223.  Party  confined  in  prison. 

224.  Rules  for  examination:   manner  of  taking  and  retuminif  depoaitioa; 

refusal  of  person  examined  to  answer. 
226.  Deposition  may  be  read  In  evidence;  when. 
226.  Effect  of  deposition. 


S20S.  CommlMsloii   to  take  testimony,  et  eetei 

Where  the  defendant  has  neglected  to  appear  upon  the  rettira 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action:  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  city  of  New  York,  is  material  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commission  to  ow» 
or  more  competent  persons,' authorizing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interrogatories  to  he 
settled  by  the  court,  or  by  written  agreement  of  the  parties,  ami 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 
C.  C.  P.,  fi  2080;  L.  1882.  ch.  410,  i  1368. 


I  206.  CommlsBlon  on  connent;  -depoaltloii  vpon  orml  9^4 
tlonn. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 

oral  questions. 
C.  C.  P.,  §  2S)81;  L.  1882,  ch.  410,  S  1368. 

S  :eo7.  l»Vhen  and  hoipv  commission  irranted. 

The  commission  may  be  granted  by  the  court  without  notice. 
up<#n  the  application  of  the  plaintifif.  made  at  the  return  of  tb^ 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  tim? 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  aflidavit.  that  three  days  written 
notice  of  the  application  has  been  served  upon,  the  adverse  party. 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  court. 
C.  C.  P.,  I  2982;  L.  1882,  ch.  410.  f  1.768. 
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laoe.  Ad|o«jnini«Bt   Trliere   coaftmlsslon  ffraiite4« 

Where  a  commission  is  granted,  the  party  upon  whose  applica- 
tion it  is  issued,  is  entitled  to  such  an  adjournment  of  the  trial 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-four  of 
this  act. 

G.  C.  P.,  I  2983;  L.  1882,  ch.  410,  i  1368. 

ff  209.  Hovr  execiit«4l  and  retmmed* 

The  jierson,  to  whom  a  commission  is  directed,  or  before  whom 
a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking  the  depositions,  must 
execute  the  commission,  or  the  order  as  follows; 

1.  He  must  publicly  administer,  to  each  witness  examined,  an 
nath  or  affirmation  to  testify  the  truth,  the  whole  tnith.  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
snhscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  mbscvibed  by  the  wHness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  sub- 
scribe his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  mnat  doae  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  In  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
was  issued  or  grant^ed,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,  or  order  to  take  depositions,  aothoriied  by  this 
article. 

C.  C.  p.,  fl  eiO,  2984;  L.  1882,  ch.  410,  1 1368. 

laiO    €er<lflcate  of  execatlos. 

The  commissioner  or  other  person,  before  whom  one  or  mort 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi* 
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tion,  a  cettiileftte,  sabstantialty  in  tb^  tolkmfng  twau  tbm  blaski 
beinf  properly  filled  np: 

State  (or  territory)  of •  - 1  •«  • 

County  (or  parish)  of (■"• 

I, do  certify  that the  wit- 
ness,  personally   appeared   before   me  on   the    day   of 

,  at   o'clock  in  the   noon,  at  the 

,  in  the  state  (or  territory)  of ,  and  after 

-bein^  sworn  (or  affirmed*  as  the  oaao  nay  be>,  to  testify  the 
iruth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  inoorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscribed 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of  the    and  that   •••.•• appeared 

in  the  behalf  of  the ,  •  • 

a.  O.  p.,  I  90a:  L.  1882,  ch.  410^  |  1dm. 

1211.  Certiflcate,  a  snillctent  rctara* 

The  certificate  specified  in  the  last  8eetioii»  is  a  BttAclsBt  retina 
to  a  commission, 
a  c  P.,  f  M3;  u  use,  cb.  410,  I  laBSu 


1813,  IVhea  Aeposltioa  mar  be  sapyseaaedU 

Where  it  appears,  by  affldarit  that  a  defMsltion  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  pereoBel 
attendance  of  the  witness,  upon  the  trial,  coald  hare  been  ptiH 
cured,  with  due  diligence,  by  a  subpoena,  or  that  the  attoraey 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  pt^ejudice  of  the  adrerse  pArty,  In  tbs 
<t>nrse  of  the  proceedings;  an  order  for  the  auppression  of  tha 
deposition,  may  be  made  hy  the  court,  upon  the  appUoatioD  of 
the  party  aggrieved,  upon  notice  to  the  adverse  party.  - 

C.  0.  P.,  I  010. 

faift.  Deposition,  et  eetent,  eTldeaee. 

A  deposition,  taken  and  returned  as  prescribed  In  this  article, 
>nay,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
read  in  evidence  by  either  party.  It  has  the  -same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witnew  iPVouM  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
b^m,  or  of  an  answer  given  by  him,  may  be  made,  as  If  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

ac.  p.,  §911. 

f  214.  Poorer  of  coittmlssloners. 

Where  the  commission  is  executed  wltWn  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  them,  i^ave 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  aad  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  pending  before  him. 

C.  C.  P..  i  2987. 
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I21IS.  Receipt  of  clerk |  retnva  9t  ••nuftlaatos  1iy« 

The  clerk  ift  the  court  in  the  district  in  which  the  action  is 
pendinir,  must  on  receiving  the  package,  containing  tkbe  commit* 
•ion,  transmitted  to  him  by  mail  or  otherwise,  open  and  file  it, 
indorsing  thereupon  the  date  of  his  so  doing.  It  most  remain  on 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  inspect 
it  on  file, 
o.  c.  p.,  f 


1216.  Deposftioa  to  take  te«tlafe#ar  e«ii#ltioaAll7'. 

Either  party  to  an  action  pending  in  the  municipal  court  may 
apply  in  the  district  in  whicn  the  action  is  pending,  for  an  order 
to  hiiTe  the  testimony  of  any  witness  who  is  about  to  depart 
from  the  city  pf  New  York,  and  will  probably  continue  absent, 
when  the  testimony  is  required,  or  is  so  sick  or  infinn  as  to  afford 
reasonable  ground  to  beneve  that  he  will  not  be  able  to  attend 
the  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  liuch  action,  subject 
to  the  provfsfons  of  this  article. 

L.  1882,  ch.  410,  f  1900. 

I817.  AflUlavlt  OA  •9pll«atlOB|  re««lreasents  of. 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  the 
last  section,  must  present  to  the  court  in  the  district  in  which  the 
action  is    pending,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  person  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessary  for  the  partr  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  exathiued  is  about  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
re«8on«.bIe  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined,  ns  prescribed  in  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

d.  If  the  party  sought  to  be  examined  !s  a  cor'i^oration,  the 
aflldavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  examination 
or  inspection  is  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papeM. 

C.  O.  P.,  I  8T2. 

IS18.  Depoaliloa  hy  eoaaent* 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
specified  in  section  two  hundred  and  sixte^i  of  this  act  may  be 
cvanted,  in  which  case  an  affidavit,  ms  required  by  the  preceding 
aeetiOBS  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  ease  where  the  person  to  be  examined  is  confined  in  a  prison 
or  jail  within  the  state. 

O.  C.  P.,  1 879. 

1578 


MUNICIPAL  COURT  ACT. 

fSJU.  Order  for  examlnatloa. 

The  court  to  whom  an  aflldavit  is  presented,  aa  provided  in 
t)on  two  hundred  and  seventeen  of  this  act,  may,  if  the  opposing 
party  or  his  repreBentative  is  not  present,  require  that  a  reason- 
able  notice  of  the  application  be  ^iven,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  must  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  stated  in  the  affidavit,  and  may  in  his  discretion  desigrnate 
and  limit  the  particular  matters  on  which  the  examination  is  to 
be  conducteii.  The  order  may  require  that  the  examination  be 
conducted  liefore  the  court,  at  the  time  fixed,  or  may  i>ermit  such 
examination  to  be  conducted  at  the  place  where  the  person  to  be 
examined  is  at  the  time  fixed  for  said  examination.^  Where  the 
deposition  is  nut  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorized  to  take  and  admin- 
ister oaths. 

C.  C,  P.,1873. 


§  220.  Punishment  for  disobeying  order|  -witness  fe< 

Witnesses  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  npon  the 
party  or  other  person  required  to  attend.  If  the  party  or  persons 
so  served  fails  to  obey  the  order  bis  attendanee  may  be  cf»mpelled. 
and  he  may  be  punished  in  like  manner,  and  the  proeeedifMPB 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 

C.  C.  P.,  §874. 

§281.  Service  of  order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action:  or  if  a  party  has 
not  appeared  in  the  action  tney  must  be  served  upon  him  as 
directed  by  the  order. 

C.  C.  p..  i  875. 

1 222.  Adjonrnment  of  exantlnatlon. 

The  court  may  upon  good  cause  shown  adjourn  the  tim'e  for 
taking  said  examination  within  the  limitationa  and  provisions  of 
this  act  applying  to  adjournments. 

[New.] 

1223.  Party   confined  In  prison. 

Where  the  party  or  other  psrson  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foreipoinjf  sections 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  In  the  diacretion  of  the 
court.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  bat 
it  may  prescribe  such  regulations  and  restrietioni  with  respect 
thereto  as  the  court  deems  proper. 

C.C.  F..I877.  ^^^^ 
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f  824.    Rales  for  examinAtloiii  muiner  of  taking  and  retaJroJac 
depositioo;  reAual  of  person  examined  to  answer. 

The  deposition,  sIiaII  be  in  the  form  of  quention  and  nnswer. 
and  when  completed  must  be  carefully  read  to  and  subserll*ed  b^ 
the  person  examined;  and  within  three  days  thereafter,  ui'los^ 
sooner  required  by  the  order,  must  l)e  tiled  iu  the  offlee  of* the 
clerk  of  the  district  in  which  the  action  is  peudinjf,  together  wifh 
the  stipulation  or  the  affidavit  on  which  the  order  was  graT.<ed. 
and  proof  of  the  service  of  the  order  and  of  the  affldav:«:.  If 
upon  nn  examination,  the  person  examined  refuses  to  uus>ver 
that  fact  must  be  reported  to  tlie  court,  which  must  Jc'^^.ermine 
whether  the  question  was  relevant  and  the  witness  i»uuiMi  to 
answer, 
c.  G.  P..  I  880. 

f  SS5*    Deposition  may  bo  raad  in  evidence;  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  Ihe 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  rtie  witness 
if?  dead  or  is  unable  to  personally  attend  hy  reason  of  hi.s  in.^Rnity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  York, 
so  that  his  attendance  could  not,  with  reasonable  diliirence  he 
compelled  by  subpoena. 

C.  C.  p..  U  881.  882. 

}  2)86.    Bffect  of  depoaltlou. 

The  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 

other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 

objection  to  the  competency  or  credibility  of  the  w»itncss,  or  ti» 

the  relevancy  or  substantial  competency  of  a  qnestio'*:  put  to  him, 

or  of  an  answer  given  by  him,  may  be  made  as  il   the  witness 

was  then  personally  examined  and  without  being  m  t'v3  upon  the 

deposition. 
C.O.P..I88S.  ,5j„ 
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Trial;  trial  Jurors. 

Sec.   230.  l«oe  of  fk<^t  and  Uw;  faAgokeat  witklB  vluit  tipe  t»  be 

231.  Trial  \rj  Jary;  drawfac  the  jmr.  • 
**  231-a.  Trial  Jorom  Id  BrooUja. 

231 -b.  Trial  Jaron   In  Qoeena  aad   RlchnKwd. 

232.  Ck>urt  may  direct  trial  by  Jary;  when. 

233.  Trial    juron;    U«t   of   to   be   furnlabad   cleric   of  cadi    dlstiict. 

234.  Jory  <»f  twelve:  when. 

Zir,.  iiow  Jory  Bumiuoncd;  notice. 

2:Ui.  Tale«iuen. 

2:17.  BallotM  of  jorvro  summoned  bat  not  drawn. 

23M.  Arljonrameiits  after  retam  of  Jury. 

23SI.  Venlkt:   requiiiltes. 

'240.  SwearirifC  tbe  jory. 

241.  SutmilxKlon  of  a  coatroveniy  upon  facta  admitted. 

242.  rapent  to  be  filed. 

:i43.  8ubfke<iaent  iiroceodtngv  rcfolatcd. 

I  880.  (Am'd,    ltflO.1      iMae    of   tmct   ana    1«W|   Jmddient 
irlthim  what  time  to  be  rendered. 

Vpon  the  issne  of  fact  joined,  if  a  jnry  trial  be  not  demanded, 
OS  required  by  this  act,  the  court  muMt  hour  tbe  evideucf.  a^ 
decide  all  questions  of  fact  and  law,  and  render  judiuueut  acconi- 
ingly  within  fourteen  days  from  the  time  the  same  is  submitted 
for  that  purpose,  except  when  the  defendant  is  under  arrcast^  and 
has  not  given  security  for  his  appearance;  in  such  case  the  court 
shall  render  judgment  immediately  after  the  clot>c  of  the  trial 
and  except  where  further  time  is  given  by  the  couxent  of  panie« 
or  their  atterneys.  Decisions  on  motions  shall  likewijw  be 
rendered  within  fourteen  days  after  they  are  arjmed  or  !«nb- 
mittiHl  unless  further  time  is  given  by  consent  of  parties  or  their 
attorneys.  If  no  decision  is  rendered  as  required  herein  the 
time  elapsing  subsequent  to  the  date  of  final  submis.*«inn  of  the 
motion  shall  not  run  to  the  prejudice  of  a  now  npplicntion.  All 
iHsues  of  law  shall  be  heard  and  decided  by  the  court,  withmat 
a  jury. 
L.  1882,  ch.  410,  I  1384.    AmM,  L.  1910,  ch.  401.     In  effect  Sept.   1.  1910. 

i  :eai«  [Am'dy  18U8,  IWIO.]    Trial  by  Jnryi  drawlas  tl^e  Jary. 

At  nny  time  when  an  issue  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demandeii  at  the  joiuiug 
of  issue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
jury  shull  forthwith  pay  to  the  clerk,  the  sum  of  four  dollar^ 
and  fifty  cents.  In  default  of  such  payment  the  court  shall  pro- 
ceed as  if  no  demand  for  trial  by  jury  had  been  made.  The 
moneys  so  rei'eived  shall  be  applied  as  far  as  necessary  to  tbt- 
payment  of  the  lawful  fees  of  the  server  for  summoning  jurors 
and  a  fee  of  twenty-five  cents  to  each  juror  for  each  ease  in 
wMiich  he  shall  serve  as  a  juror  such  payment  to  be  made  to 
him  by  the  clerk  at  the  end  of  the  trial  of  such  case.  When  a 
jury  trial  is  demanded,  the  trial  of  the  case  may  be  adjonrued 
within  the  limitations  provided  in  this  act,  until  the  time  fixed 
for  the  attendance  of  a  jury.  In  each  special  proceeding  and 
action  in  which  a  jury  trial  is  to  be  had,  unless  such  trial  b  to 
be  had  in  a  part  designated  for  jury  trials,  the  clerk  must  m 
the  presence  of  a  justice  of  the  court  draw  twelve  persons  from 
the  undrawn  jury  box  and  deliver  the  list  thereof  to  a  marshal 
or  to  a  person  deputed  by  the  court  for  that  purpose,   wiUi  a 
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writteu  or  printed  notiet?,  directed  to  eadi  person  named  in  the 
list.  reuuiriuK    liiiu  to  attend  as  directed  a»  a  juror,   at  a  time 
aud  part  specified  tliereiu,  out  of  which  number  six  of  the  per- 
8oua  attending  slinll   be  drawn  to   try  the  cause,   provided  that 
number  appear.     In  each  part  designateu  for  jury  trials,  except 
in  ttie  Imrough  of  Brooklyn,  the  clerk  in  the  presence  of  a  justice 
of  the  court  shall  each  month  draw  from  the  undrawn  jury  box 
the  names  of  thirty-six  jurors,  and  a  minute  of  such  drawing 
coataining  the  names  and  addresses  of  the  jurors  so  drawn  shall 
he  made  and   certified   by   such   clerk   and  the  justice  in   whosti 
presence  the  same  are  drawn.     Such  jurors  shall  constitute  the 
panel  of  jurors  for  the  month  succeeding  that  in  which  they  are 
drawn  and  for  the*  part  for  which  they  are  so  drawn,  and  the 
clerk  in  the  part  for  which  said  jurors  are  drawn  shall  delirer 
to  a  marshal  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose a  written  or  printed  notice  directed  to  each  juror  so  drawn 
requiring  him  to  attend  as  a  juror  at  such  ^art  at  a  time  speci- 
fied  therein,      i^pnrate    ballots    containing    the    names   and    ad- 
dresses of   each   of   the   jurors   so   drawn   shall   be   placed    in   a 
ballot   box   from   which,   at  the  trial   thereof,   six   of  the  jurors 
i$hall  be  drawn  to  try  each  action  triable  by  jury  in  that  part 
during  the  mouth  for   which  said  juroi*s  are  drawn.     No  juror 
shall  be  required  to  attend  for  service  or  allowed  to  serve  more 
tuan  ten  days  in  any  one  month.     At  any  time  the  justice  pre- 
siding in   a   part  designated   for  jury   trials  may  direct  an   ad- 
ditional nunifx>r  of  jurors  to  be  drawn  for  service  in  the  month 
and    in   the   part   in    whi<'h   he   is   presiding.     Such   order   must 
si>ecify  the  nuinl>er  of  additional  jurors  tn  be  drawn  and  such 
jurors  must   be  draw^n  and  a  urinute  of  their  drawing  be  made 
and  certified  and  they  shall  be  empanellel  on  trials  in  the  same 
manner  as  is  above  provided   as  to   the  jurors  drawn  for  each 
month.     No  person  shall  be  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  Manhattan  and  the  Bronx  whose  name  is 
not  on   the  list  of  trial  jurors  selected  by  the  commissioner  of 
jurors   for   the   district   in    which   and   the   period   during   which,' 
the   trial   is   had.     The  clerk  in  each   part   in   the   boroughs   of 
Manhattan  and   the  Bronx  shall  on  or  before  the  fifteenth  day 
ol  each  month  return  to  the  commissioner  of  jurors  of  the  county 
of  New  York  a  certified  coi>j'  of  the  minutes  of  each  drawing  of 
jurors    in   his   part  during   the   preceding   month   and    shall    also 
certify  to  said  commissioiier  the  number  of  days  each  such  juror 
jiltende<l    for    the    purpose    of    serving,    the    number    of   days    he 
iK'tnulIy  served  and  the  name  of  each  such  juror  who  was  ex- 
cused  or  discharged,  with  the  reason  therefor,  and  the  name  of 
each   such   juror  notified   who   did   not   attend  or  serve   and   the 
imme    of   each   such   juror   fined   and    how   the   notice   to   attend 
vns    served   upon   the   delinquent   and    the   date   and   amount   of 
h'la   fine  unless   the  same  has  been   remitted,   in  order  that   the 
name   proceedings  may   be  had   as  in  the   case  of  a   delinquent 
juror  in  a  court  of  record.     The  board  of  aldermen  of  the  city 
of   New  York  may  direct  that  a  sum,  not  exceeciinp  two  dollars 
In   addition  to  the  fees  of  jurors  prescribed  in   this  section,   or 
in   any   other  statutory  provision,  be  allowed  to  each  trial  juror 
for  eaVh  day's  attendance  at  a  term  of  the  municipal  court  of  the 
city  of  New  York.     The  amount  so  paid  must  be  raised  in  the 
fe'ainc    manner  as  other  city  charges  are  raised. 

C.    C.    P..    (  2990:  L.   1JW2.   cb.   410.    |   ir?T2.     Am*d  by  I*   1908,  Ob.  481; 
L.     lOlO,    ch.    541.      In   effect    Oct.    1,    1810. 
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f  asi-^,  (Aaded,  1»10,]    TrUI  jurorm  in  BroolUm* 

111  tlio  iMiroiixU  of  Brooklyn  thore  Khull  bo  n  jury  term  id 
each  dinti'iet  begiuuiug  the  firiit  Mondajr  in  each  mootk 
except  July,  AiiRURt  and  Hoptemlierf  or  at  auch  other  timn^ 
aa  the  board  of  jtiHtioea  ahall  dir<*ct  and  »uch  term  shaU 
continue  for  aueh  time  aa  the  Jufctioe  preaidluir  rhen>a: 
shall  deem  neceasary  and  dirw^t.  Trial  jnrora  for  fsncU  terai> 
must  have  the  aame  qnulifioationa,  nud  nia^t  be  aeU^eted,  dravn 
and  notified  in  the  bnme  manner,  aa  trial  jurors  for  a  term  M 
the  Biiprenie  eoxirt  and  the  provisions  of  aeetlon  seven  hnndrevi 
and  eleven  and  aectiona  seven  hundred  and  fourteen  to  j<eveii 
hundred  and  thirty-aix,  both  ineluaive,  of  tbe  judiciary  law  n^ 
lating  to  trial  jurora  in  Kinga  connty,  aa  they  may  l>e  from 
time  to  time,  are  hereby  made  to  apply  to  this  court,  and 
to  trial  jnrors  therein,  in  aaid  borough,  except  that  all  duties 
impoMcd  by  section  aeven  hundred  and  eighteen  thereof  npixi 
the  county  clerk  of  Kings  county  ahall  be  performed  b3\  and  the 
clerk  referred  to  in  aeclion  seven  hundred  and  eleven  thfre«'f 
tihall  lie,  the  clerk  of  the  court  in  the  respective  diatricts  i© 
which  the  jurora  are  aunnnonod.  Twentj'-four  trial  jnrors  niu«T. 
and  in  no  event  more  than  thirty  shall,  be  drawn  for  each  dia- 
trfct  for  each  term.  As  far  as  the  commisaioner  of  jurori 
shall  find  it  to  be  practical  each  juror  drawn  shall  be  summoned 
to  the  district  nearest  to  his  residence.  Such  jurors  ahall  t« 
paid  the  same  compensation  and  in  the  same  manner  as  triai 
jurors  in  the  courts  of  record  in  Kings  county.  In  all  proceed- 
uigs  for  the  remission  and  enfon*enient  of  jury  fines  of  jtimr^ 
in  this  court  the  justices  of  this  court  shall  be  notified  and  afaaH 
a«'t  in  like  manner  aa  the  justices  and  judges  specified  in  s«v- 
tious  aeven  hundred  and  twenty>eight  and  aeven  hnudnsi  and 
twenty-nine  of  said  law. 

Afldert.    I>.    1010,    ch.    .'41.      In    effect   Oct.    1,    1910. 

I  281-b.  [Added,  lf*lS.]  Trial  laeora  In  <!«««■•  aai 
Rlebmond. 

In  the  boroughs  of  Qtteens  and  Richmond,  there  ahall  l>e  a  jnry 
term  in  each  district,  beginning  the  tirat  Monday  of  each  month. 
except  the  uionthn  of  July.  August  and  Keiitember,  or*  at  aiich 
other  times  as  the  board  of  justices  shall  direct,  and  such  term 
shall  continue  for  such  time  as  the  justice  presiding  thereat  shall 
deem  necessary  and  direct.  All  of  the  provisions  of  section  two 
huiulrt'd  and  thirty-one  applying  to  the  parts  de.signatcMl  for  jury 
trials  and  the  jurors  thcrc<»f.  not  inconsistent  with  the  foref^du;: 
jirovisions  of  this  section,  sluill  also  upiily  to  the  jury  terms  aud 
the  jurors  thereof  in  the  liur<»UK]is  of  Queeua  and  Rirliuiuud. 
provided,  however,  that  in  tlie  boroughs  of  Queens  and  Uicb- 
mond,  twenty-four  trial  jurors  must,  and  iu  uo  event  more  thau 
thirty  shall  he  drawn  iu  each  district,  by  the  clerk  for  auch  dis- 
trict, for  eaoh  term. 

Add<x1,   L.    Ii^l3.   cb.   600.       1b  effect  Sept.    1.   lOlIt. 

'\   CdsC*  Court  may  direct  (rial  l»y  Inryi  wlien. 

\Vhen  an  issue  of  fact  has  been  joined  iu  au  action  or  Apenal 
proceeding,  and  a  trial  by  jury  has  not  l)eeu  uemanded,  tbe  i*oiir( 
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may,  iu  ilu  ditjc-n'tioii,  at  imy  stage  of  tlu*  uutian  or  proceoUiue, 
direct  tUat  a  trial  thereof  b,e  bad  by  jury,  and  a  trial  by  jury 
sliall  tliereupoii  be  bad  in  tUa  same  manner  as  tbougli  either  of 
the  parties  nad  demanded  it,  and  the  court  sliali  re<]u{re  the  fees 
for  the  jurora  and  for  summoning  them,  to  be  j)aid  by  plaintiff 
and  taxed  as  part  of  the  costs.  It*  after  rt  trial  shall  have  been 
Imd  before  th©  «oiirt,  without  a  Jury,  the  jndge  shall,  within 
fourteeti  doyi  after  the  subtnisslon  of  the  case  or  procecdinif, 
certify  that  the  evidence  iH  of  such  a  conflicting  nature  that  he 
aa8.  Ueeii  unable  to  determine  the  iss^ue  of  fact,  and  tliat  he 
deemti  it  proper  that  the  same  ehonld  be  tried  by  jury,  he  may, 
by  order  set  the  same  down  for  trial  by  a  jury  for  a  day  not 
more  Ibaa  ei/$ht  days  from  the  time  of  the  making  of  the  order, 
and  thereupon  the  aetioa  or  proceedhig  shall  be  continued  in 
court,  and  trial  by.  iury  as  hereinbefore  provided  in  the  case 
where  a  trial  by  jury  is  ordered  by  the  court  before  the  trial* 
L.  1882,  ch.  410,   I   1372. 

f  aB3.  [Am'd»  1907,  lOgs,  IMO.l     Triiil  Juron)  lint  of  to  be 
farntiilAaU  clevk  of  eaeli  dlntrftet* 

A  list  of  trial  jurors  for  each  district  of  the  municipal  court  of 
the  city  «»f  New  York,  exct^pt  in  the  liorongh  of  Bror)klyn,  must 
be  selected  by  the  oommissioner  of  jurors  or  other  otflcer  whose 
duty  it  ia  by  law  to  eeleet  jurors  in  each  of  the  counties  in- 
eluded  within   New    York  city,   and   nnist  be   selected    for  each 
of  said  districts  by  said  otik*er  in  whose  county  the  said   dis- 
trict  la  situated,   and    must   eoiisiftt   of   two   hundred    and    fifty 
jurors  for  each  part  dcsifrTrat#<l  for  jury  trials  in  each  district 
uuder  section   two   hundred   and   thirty-one   of   this   act.     Kach 
juror,  so  selected  shall  be  exempt  from  jury  duty  in  every  other 
eourt.     A  person  shall  not  be  placed  ufKin  such  a  list  who  do<*s 
not    reHide,   or  have   a   place  where   be  regtilarly   transacts   his 
buaineas  in  person,  within  the  district  for  which  he  is  selected. 
The   said    commissioner   of   jurors   or   other   officer   shall    on    or 
before  the  firnt  Houdny-  in  September  in  each  and  every  year, 
furnish  the  clerk  of  the  court  in  each  of  the  districts  of  said 
court   within  the  county  j^r  which  said   eoramistriouer  or  other 
officer  a<ts,  with  a  list  of  the  names,  residences,  places  of  busi- 
ness and  occupations  of  the  persons  liable  to  do  jury  duty,  and 
frho  ar<*  home  upon  said  list.     The  clerk  of  the  court  who  shall 
receive  such  jur>'  list  must  write  on  a  slip  of  paper  the  name, 
residence,  place  of  btisiucss  and  occupation  of  each  of  the  per- 
ssons  named  on  said  list  ami  place  the  same  in  a  box,  to  be  culled 
tlje   undrnM'n  jury  box.     No  such  slip  after  having  been  drawn 
ther<»from   shall   fn*  returned   to   the   undrawn  jury    box   until  all 
other   slips  in   such   box   shall   have   been  drawn   therefrum,   but 
when  nil  the  slips  in  such  box  shall  hnve  been  drawn  therefrom 
then   all  of  them  shiill  be  returned  to  said  box.     No  smh  slip  c»r 
otlKM'  pujier  flwll  lie  placud  in  or  drawn  from  miid  box  e\'(*ept{ng 
UH    provided   in    this  act.     The  judge   presidiufr  in   each   district 
ot   said  court  may  in).potK*  a  tine  of  not  exceediois;  one  hundred 
dollars  upiju  each  person  duly  drawn  and  notitied  to  attend  the 
court    as  a   trial  juror,    who   tails  to  attend  as  required   by  the 
iioiice.     The  cU'ik  of  the  court   in  each  district  not  in  the  bor- 
oui^b.s  of  >ianhattan  and  the  Bronx  must,  within  ten  da.vs  there- 
aft«'r,    transmit    to   the   eommiHsioner  of  jurors  or   other  officer, 
n     (ortificnlc    showing    that    the    tine   has    been    so   imposed,    and 
st:iling    how    the    notice    to   »ttcn«l    was    w»rvt»<l    upon   the   delin- 
<jiit*iit,    in   order   that    the  .same   i»roct>edings   may   be   had,   as   in 
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the  case  ot  a  delinquent  juror  in  a  court  of  record.  A  clerk  who 
violates  this  section  or  section  two  hundred  and  thirty-one  of 
this  act  TorfeitH  one  hundred  and  fifty  dollars  for  each  offense. 

L.  1882,  eh.  410.  f  mi.  Ain*d  U  1907,  ch.  451;  L.  1908.  ch.  431 :  U 
1910,  ch.  541.     In  effect  Oct.    1,   1910. 

f  2234.  Jary  of  twelve}  vvhea* 

In  an  action  where  the  damages,  or  the  vahie  of  the  ehatteU 
an  claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  iRMue  of  fact  the  defendant  demand  a  trial  hy 
a  jury  of  twelve  men,  the  court  shall  order  a  jury  of  twelve  to 
he  summoned  to  try  the  issues.  In  such  case  the  clerk  Khali 
draw  the  names  of  twenty-four  persons  who  shall  Im*  summoned 
in  the  same  manner  as  in  other  cases  required  by  law,  and 
twelve  of  such  number  shall  be  drawn  to  try  the  cause.  The 
jury  fee  to  be  deposited  in  such  cases,  shall  be  nine  dollars. 

U  1882,  ch.  410.  S  1873. 


S  285.  [Am*d,  1908,  1910.]     How  Jcvy  snmmoiiedi  MoUee. 

Except  in  the  borough  of  Brooklyn,  the  officer  or  the  person 
deputed  as  provided  in  section  two  hundred  and  thirty-one  of 
this  actt  upon  receipt  of  such  a  notice  as  is  mentioned  in  said 
section,  must  thereupon  immediately  summon  the  person  named 
therein  by  giving  the  same  to  him  personally,  or  by  leaTing  it 
at  his  plac^  of  residence  or  business  with  some  person  of  suit- 
able age  and  discretion,  and,  except  in  the  boroughs  of  Man- 
hattan, Brooklyn  and  the  Bronx,  by  giving  to  the  person  to 
whom  said  notice  is  given  the  sum  of  twenty-five  cenls.  The 
person^  serving  such  notice  must  make  a  return  as  to  the  maimer 
in  which  such  service  was  made  by  him  and,  except  iir  the  bor- 
oughs of  Manhattan,  Brooklyn  and  the  Bronx,  must  include  in 
such  return  a  statement  as  to  whether  or  not  said  tweoty-five 
cents  was  paid  to  each  juror  and  also  rettim  the  list.  In'e«eh 
district  all  snch  returns  must  be  made  to  the  court,  at  its  open- 
ing, on  the  day  for  which  the  jury  is  drawn. 

U  1882.  ch.  410.  f  1374.     Am'd  by  L.  1908,  i^b.  4il ;  U   1910.  di.  541. 
In  effect  Oct.    1,   1910. 

S  236.   [Am'd,  1908,  1910.]      Talenuen. 

Except  in  the  county  of  New  York,  if  a  sufficient  number  of 
competent  and  indifferent  jurors  do  not  attend,  or  if  the  justice 
presiding  is  of  the  opinion  that  the  rights  of  either  party  to  an 
action  or  procee<ling  may  be  prejudiced  by  delaying  the  trial  until 
the  next  jury  term,  the  court  may  direct  that  a  sufficient  nnmb«T 
of  jurfjrs  to  try  such  cause,  or  to  complete  the  jury,  be  sum- 
moned from  the  vicinity,  by  a  marshal  or  a  person  deputed  for 
that  purpose. 

L.  18S2.  cb.  410,  S  1375.  AmMf  by  U  1908,  ch.  431;  U  1910,  cb.  541. 
In  effi'ct  Got.   1,    1910. 


S  237.  Ballots  of  Jurors  aanAnAOBed  bat  mot  drai 

The  ballots  containing  the  names  of  the  jurors  summoned  and 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  the  jurors  who  served,  must  be  placed  in  a  box  t^ 
be  called  the  drawn  jury  box,  until  all  the  other  namc^s  have 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  whoie 
number  mnst  be  returned  to  the  undrawn  jur>'  box,  as  in  the 
first  instance. 

L.   1882,  ch.   410,   |   l.tTG. 

<  238.  lIU;i>ealcd  by  I..  1911,  cb.  000.1 
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S  230*  Verdict)    re«iii»itcs. 

Except  as  otherwise  providod  in  this  act,  the  rerdict  of  the 
jury  must  be  gcuerul  for  the  plaiutiff  fur  a  spifitic  sum,  or  fur 
the  defendant,  or  where  there  is  a  couuterchiim  or  set-off  pruved 
for  the  defendant  in  a  specified  sum,  but  where  there  are  several 
plaintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  provisions  of  this  act, 
and  the  jludgment  must  be  entered  thereon  immediately  after  the 
rendering  of  the   verdict* 

L.  18S2,  cb.  410,  i  1380. 

i  :£40,  Couduct  of   trial. 

On  the  trial  of  all  causes  in  the  mnnicfpal  conrt,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examination  and 
the  swearing  of  the  jury,  shall  be  the  same  as  prevail  in  courts 
of  record* 

New.     Sec  L.  1882,  ch.  410,  {  1381« 

S  241.  Sabjnia»iiiou  of  a  controTersy  upon  facts  admitted. 

When  an  action  or  summary  proceeding  has  been  commenced 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depenus  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
tue  parties  to  the  effect  that  the  controversy  is  real  and  that 
tae  submission  is  made  in  good  faith,  for  the  purpose  of  deter* 
mining  the  rights  of  the  parties. 
C.  C.  P.,  !  1270. 

i  242.  PaperM  to  be  filed. 

Such  statement,  submission  and  affidavit  mnst  be  filed  in  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  the  action 
was  commenced.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  apphes  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  next  section. 

C.  C.  P..  {  1280. 

S  2-t3.  SabKeqnent  proceedtasa  regrnlated. 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  iu  such  an  ac- 
tion. The  action  must  be  tried  by  the  court  upon  the  statement 
alone  and  the  statement,  submission,  affidavit  and  the  judgment 
rendered,  and  any  order  or  papers  necessarily  affecting  the  judg- 
ment constitute  the  judgment  re<»ord.  If  the  statement  of  facts 
is  not  sufficient  to  enable  the  court  to  render  judgment,  an  order 
must  be  made  dismissing  the  submission  without  costs  to  cither 
party,  unless  the  court  permit  the  parties,  or,  in  a  proper  case, 
their  representative,  to  file  an  additional  statement,  which  it 
may  do  in  its  discretion,  without  prejudice  to  the  original  state- 
ment. 

C.  C.  P.,  I  1281. 
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TITLE  Vtl. 
Judgment  and  exectttioos. 

Article  1.  JudffXDents. 

2.  Executions.  _ 

ARTICLE  v'iRsrr. 

Judgments, 

Sec.  248.  Non-8nit:  whon  authorized. 

24!).  .TudRUicnt  of  dismissal  on   meritn:  whon. 

W().  Judgment  when  sum  excei>ds  Jurisdictlun. 

2f)l.  Judgment  where  defendant  liable  to  arrest. 

2r>2.  Court  may  direct  verdict;  when. 

25-1.  Court  may  open  default. 

254.  Motion  to  set  a»Id»'  verdict  or  vacate  or  am<'nd  Judgment. 

25.^.  Now  trial;  fraud  or  newlf  discovered  evidrMiCTJ. 

256.  Court  may  impose  rondltioui,  et  cetera, 

f248.   Non-unit:  whon  nntliorlft^d.  . 

Jiidpment  that  the  action  be  dismiRsed  with  costs,  withont 
prejudice  to  a  new  action,  shall  be  rendered  in  the  following  castas: 

1.  Where  the  plahitilf  voluntarily  discotifinues  the  action  before 
it  in  finally  Mibmitted. 

2.  When  he  fails  to  appear  at  the  time  spedfled  in  the  summmii 
or  upon  adjournment. 

8.  When  it  is  oTgected  at  Ihe  trial,  and  appieflrft  by  the  oridence 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judfrmentt  if  not  taken  at  the  ttlal  it 
is  waived,  and  the  court  will  be  deemed  to  have  Jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882,  eh.  410,  9  l.'J82. 

f  24S>.  Judffntent  of  dlsmliifml  on  n&«rltiit  'vrben. 

Judgment  that  the  action  l>e  disiniiwed  on  the  meriia  with  eoHts 
may  be  rendered  iu  the  following  cases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  ia  of  tb« 
opinion  that  the  plaintiff  is  not  ei\titled  to  recover  an  a  matter 
of  law. 

2.  Where  the  court  sustains  a  deuuirrer,  and  no  leave  to  plead 
over  i.s  granted,  as  provided  in  this  act. 

[New.] 


$  250.  Jndflrnient   ^rkem  •not  exceeds  JiHfiMlletiOtti 

Where  the  amount  found  dno  to  either  party  exceeda  the  unm 
for  which  thtvconrt  Is  nathorissed  to  enter  Judgment,  8«oh  party 
may  remit  the  excess  and  judfrment  may  be  entered  for  th^ 
residue. 

L.  1MK2.  '"h.  410,  5  VIK). 

Ii2ni.  Jndfrment  where  defondnnt  IlaHle  to  aivest. 

Whfu  a  jud;rnuM\t  is  rendered  in  a  ca.«<e  where  the  defendant  {» 
«?ubj('<t  to  arrest  and  imprisonment  thereon,  it  must  be  .so  stated 
in  th«'  jud^rnicnt  and  cnttTcd  iu  the  docket.  The  clerk  of  the 
rourt  in  the  dis(ri(t  in  which  surh  a  judjrment  is  entered,  must 
in  any  transcript  issued  by  him,  as  prescribed  in  tULs  act,  insert 
the   words   •*  defendant    liaidc   to   execution   against   his    portion  '* 
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nud  a  like  uote  must  also  be  made  in  the  do<^ket  cf  a  judgment 
by  a  county  clerk,  where  such  a  transcript  is  filed  with  such  cl«rk. 

L.    1882.   ch.  41U,  §   1386. 

3  2S2.    Court  may  direct  T^vHlvt)  ^rltcii.        

On  the  trial  of  an  isnue  of  fact,  before  tb€  court  and  a  jury, 
the  court  may,  in  a  proper  <-«s«».  direct  that  the  Jury  render  a 
verdict  as  follows^! 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tpiiant^  under-tenant, 
assignee,  receiver,  squatter  or  pewwn  holding  over. 

3.  SVhcre  the  daniagres  are  HipiWated,  in^faror  of  the  plaintiff, 
for  a  specified  sum, 

4.  Where  the  defendant  hai^  interposed  a  cunnterclaim,  and  the 
damages  are  llciuidated,  in  far(»r  of  tlw*  defendant  for  a  specilied 
sum.  / 

5.  Where  the  plaintiff  has  proved  hi^  case,  but  the  damages  are 
uncertain,  that  tlu»  Jury  rendei*  a  verditt  in  favor  of  the  {plaintiff 
and  determine  tlie  amount. 

6.  Where  the  defendant  has  interiH)Ked  a  counterclaiiu  «'ind 
proved  his  case,  and  the  damages  are  uncertnin,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  a\\d  detei'luiaie-  tlW  amount. 

[Now.] 

I  253.    [Am'dt  1B07.]   Court  in»y  opeu  «l4»fa«1<. 

The  court,  or  a  jnMice  thereof.  In- a  district  in  which  a  default 
or  dismissfll  in  taken,  tn  an  aKion  or  auiamary  proceeding,  or 
in  which  jndgment'is  taken  or  final  order  made  withoot  the 
service  of  a  summons  or  of  prorens  ns  req hired  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  coin*t  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  such  action 
or  proceeding,  and  set  the  a<'tion  or  proceeding  down  for  i>1eading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

r.   1SS2,  ch.  410,   §  1.^07.     Ain'd  L.   1fK)7.   oh.  .104.     In  offeot  S^'pt.    1.   1907. 

S   2*S4,     Motion    to   net   awlde    ver«1lot   or    vacate   or   amentl 
Jndflrinent. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  n  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  iusnfflcient  damages,  or 
otherwise  <'ontrary  to  the  evidence,  or  contrary  to  law,  provided 
said  moti(m  is  made  at  the  close  of  tlie  trial  or  within  five  days 
from  tin'  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judge 
who  ]»r(«sided  at  the  trial  nmy  make  an  order  settinsr  a.side  the 
ver'dirt  or  amendirg,  modifying  or  vacatinir  the  judgment  and 
awarding  a  new  t»-ial.  and  setting  the  cause  down  for  trial  for  a 
time  to  b(»  specifi<>d  in  the  order,  as  the  case  may  require. 

r..    1SS2.    rh.   4 to.    9    1.1«7. 


1$    2.%R.     ^eiv  trial:  fraud    or   newiy  di>»<»overe«l   t-vidoiice. 

The  f'ourt  may  also  in  a  proper  case,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evl- 

1683 


MUNICIPAL  COURT  ACT. 

dence,  and  from  tbe  order  au  appeal  shall  lie  as  from  a  judgment 
in  said  court. 

[New.] 

f26«.  Court  may  Impose  coaditioBS,  et  ceterm* 

The  court  ma}'  award  such  costs,  uot  exceeding  ten  dollars,  for 
opening  any  default,  or  vacating,  amending,  modifying  or  setting 
uside  any  judgment  against  any  party  to  the  action  as  in  its  dis- 
cretion shall  be  just  and  proper.  It  may  as  a  condition  for  oi^on- 
ing  any  default,  or  vacating,  amending,  modifying  or  aettinj; 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  jijdgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufhcient  sureties  to  the  eflFei*t  that 
siich  defendant  will  not  sell,  assign,  or  transfer  any  of  hlf(  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  nlaintiff  in  th< 
collection  of  his  claim  or  demand,  if  the  plaintiflt  snail  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  such 
defendant  in  such  action. 

L.  1882.  ch.  410,  1 1867. 

S  2fi67.  lAm'd»  IttlO.J      Appeal  from  oraer. 

An  appeal  shall  lie  from  an  order  granting  or  denj'ini;  a  mo- 
tion, made  as  provided  in  the  last  four  sections,  iroui  au  order 
granting  or  denying  a  motion  to  discharge  a  defcuUunt  from 
arrest  and  from  an  order  granting  or  douyiug  a  motion  to  vacatt 
or  modifv  an  attachment,  as  from  a  judgment;  exci^iit,  that  do 
appeal  shall  lie  in  the  first  instance  from  an  order  opening 
a  deiault  and  vacating  a  judgment  entered  thereon. 

[New. J    Arn'd,   U   1910,  cfa.  538.     In  effect  Sept   1,  1»VK 


MUNICIPAL  C^URT  ACT. 
artioltB:  sbcond. 

Execution, 

8ec.  860.  How  Issued. 

261.  Transcript,  bow  to  iMue ; Judgment  of  supreme  court;  when  docketed, 

262.  When  Mtisf action  of  Judgment  presumed. 

2^.  Real  proi>erty  bound  for  f^n  years  by  a  Jadgment  thu*  docketed. 
264.  Judgment,   and  effect  of,  against  defendants  Jointly   Indebted  when 
ail  are  not   served. 

266.  Execution;  iudon*ement  thereupon. 
2(i6.  How  collected. 

267.  Judgment  how  docketed;   effect  of  docketing. 

268.  Action  agalnitt  Joint  debtors. 

269.  Docketing  Judgment  in  another  county. 

270.  Judgment  agaluMt  marshal. 

271.  Execution;  requisites. 

272.  Arrest. 

273.  Removal  of  execution. 

274.  Judgment  in  favor  of  wage  earner. 
276.  Arrest  and  sale  of  property  limited. 

276.  Marahal;  «vben  liable  to  execution. 

277.  Return  o£  execution  and  satisfaction  of  Judgment* 

i  aeO.  [itxn'd^  1908,  1906.]    How  issued. 

An  execution  may  be  issued  on  a  jadgment  of  the  municipal 

court  at  the  option  of  the  judgment  creditor,  either  by  the  county 

clerk  directed  to  the  sheriff  as  prescribed  by  law,  aftes  the  filing 

of  a  transcript  of  judgment,  as  provided  in  the  next  section,  or 

by  the  clerk  of  the  municipal  court  in  the  district  in  which  the 

judgment  was  entered,  within  six  years  thereafter,  directed  to  a 

marshal.    But  no  execution  shall  issue  out  of  the  municipal  court 

after  a  transcript  has  been   issued,   and   no  transcript  shall   be 

issued  while  an  execution  of  the  municipal  court  remains  unre- 

turned,  except  a  transcript  showing  that  a  judgment  has  been 

vacated,  set  aside  or  modified.    The  prospective  fees  of  the  county 

clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 

a  marshal.    The  execution,  when  issued  by  the  county  clerk  upon 

a   judgment  in   an   action   to  foreclose  a   mechanic's  lien,   shall 

authorise  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 

of  the  owner  in  the  premises,  upon  which  the  lien  set  forth  in 

the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.   1882.  eh.  410,   |   1882^  L.   1906,  ch.   144;  L.   1906,  cb.   485.     In  effect 
Sept.   1,  1908. 

§  261.  [Am>4,  1908.]Tr»ii«crlpt,  bow  to  lasnei  jnd^ineiit  of 
■npreiiie  court,  when  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 

rendered  mtist,  upon  the  application  of  the  party  in  whose  favor 

the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 

judgment,  except  as  provided  in  the  last  section.     In  an  action 

brought  to  foreclose  a  mechanic's  lien,  if  judgment  be  rendered 

fn  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 

addition  to  the  matters  required  to  be   inserted   in   other  trun- 

Bcripts,  a  startement  that  the  action  was  brought  to  foreclose  a 

mechanic's  lien  and  that  said  lien  has  been  duly  established  and 

adjudged  against  the  interest  of  the  defendant  in  the  property 

de«oribed  in  the  complaint  at  the  time  of  the  filing  of  the  notice 

of  lien.    The  county  clerk  of  the  county  in  which  the  judgment 

was  rendered,  murtr  upon  the  presentation  of  the  transcript  and 

IMiyment  of  the  fees  therefor,  indorse  thereupon  the  date  of  Iti 

receipt,  filo  It  in  his  otAce,  and  docket  the  jadgment,  as  of  the 

time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 

that  purpose,  as  prc^scHbed  by  law,  and  if  the  judgment  be  one 

'whicn  is  rendered  for  the  recovery  of  a  chattel  which  has  been 

deliyered  to  the  unsuccessful  party,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  n  iue<Laiiic's  lien,  must  also  enter  in  the 
docket  the  pnrtu'uhns  tif  the  judifiiieut  as  slated  in  tbe  t^aIl^- 
eript.  Thenceforth  the  judjrinent  is  deemed  ii  judgiueiil  of  iht* 
suijieiiLe  court  and  ma.v  be  euforced  accordiuKly-  But  nothing  » 
this  section  shall  he  construed  to  preveut  the  municipal  rt»urt 
from  vacatiuir,  Hettini?  aside  or  modifying  the  judxinent  as  ber«- 
inh<»f(»re  provided, 
L.   1882,  ch.  41U,  I  1392;  L.  1908,  cb.  495.     In  effect  Sept   1.    1908. 

ji   2«2.   When  nntisfactlon  «>f  ludiirinent      preawoi^^d. 

A  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and  d«H*k- 
eted  in  the  office  tif  a  county  clerk  an  preticribed  iu  this  orticle.  i* 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the.  time,  when  the  party  recoverinu  it  waH  first 
entitled  to  a  mandate  to  enforce  it.  Tbiii  presumption  i»  t-ouciu- 
sive.  except  as  against  a  iierwm  who,  within  twenty  3'eani  fruui 
that  time,  nmkes  a  payment  or  ackiiowledgeft  an  indebte<inn^s  of 
some  part  of  the  amount  recr>vered  by  the  Jndjrmeiit  or  de«-re«". 
or  his  heir  or  persona)  r*»pre«eiitaHve.  or  a  peraou  whom  be  oth<»r- 
wiHe  repreHeut.H.  Such  an  acknowledgment  munt  be  in  writinjc 
and  HiKned  by  the  pernon  to  be  ebarired  thert^by. 

c,  c.  P..  I  W«. 

X  9«9I.  Real  property  bousd  foe  ten  yeara  l»x  m  iu4m» 
iiient  tlteM  doelceted. 

Kxcept  aH  otherwine  speeiRlly  prescribed  by  law»  a  jtidinneo<« 
hereinafter  rendered,  which  in  docketed  in  a  county  clerk's  office. 
siH  preHcriiied  in  this  article  where  it  is  for  the  aunt  of  twmtr 
five  dtdlars  or  more,  bindn,  and  m  a  charge  upon,  for  teo  yean 
after  filing;  tlie  judgment  roll,  and  no  lougm',  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  biu, 
at  the  time  of  ho  docketing  it,  or  whiWi  he  acipilrea  at  any  tiaie 
afterwards,  and  within  ten  years. 

V.  C.   p.,   jl   1291. 

I  204.  Jadarment,  and  effect  of*  aaralnst  defemAaatt 
Jointly  indebted  irheu  all  are  not  «er-red« 

In  an  actiim,  wherein  the  complaint  demands  jndmneDt  for  i 
aum  of  money  against  two  or  more  defendants*  alleged  to  hv 
jointly  indebted  upon  contract,  if  the  summons  is  serred  upon 
one  or  more,  but  not  all  of  the  defaudaats,  the  plaintiff  may  pr<>- 
4'eed  against  the  defendant  or  defeudaute,  upon  whom  it  ia  serrcd 
unleas  the  court  otherwise  directs;  and,  if  he  recoTers  final  jodc- 
ment,  it  may  he  taken  against  all  the  defendants  thus  jointly 
indebted.  Such  a  judgment  ia  conduHlve  evidence  of  the  liabilitr 
of  each  defendant  upon  whom  the  iiummons  wan  iH>ri$on.iliT 
served  or  who  appeared  in  the  action,  and  as  axahiat  a  defendant 
not  Hummoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  has  Inh^u  eiitab 
lished,   by  other  evidence. 

C.    C.    P.,    tiS    iai2,    1033;    L.    1882.    ck.    410.    ||    1380^    1390. 

I  llfMS.  Kxeeotlon)   indoraentent  tbereapea« 

An  execution  or  a  transcript  inmied  npoa  such  a  judgment,  at 
preitcribed  in  ^he  foregoing  Kec'tion.  must  be  iasued»  iu  form, 
against  all  the  defendantn;  and  the  clerk  of  the  court  in  the  dis- 
trict where  midi  judgment  is  entered,  mnst  indorse  thereupon  the 
name  of  each  defendant  who  was  not  Bummoned.  If  the*  exem- 
tion  be  iMued  to  the  Hhcriff  upon  a  j<ulgment  di>cketed  in  the 
office  of  the  county   clerk   there  must  be  indorsed   thereupon  a 
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directicm  to  the  sheriff,  €^>iitntf)fiif?  flip  nHnie  of  oncli  dc^fi^iidant 
who  was  not  suuimoiu'd,  and  reKtrk'tiuft  i^^vt  eiiforceineiit  of  the 
execution,  as  presoribed  in  the  next  Hectiou. 

c.  c.  P.,  ft  10S4. 

§  SOO.   How  collected. 

An  execution  against  the  person,  issued  ui)on  a  judgment,  as 
prescTilxHi  in  section  2(54  of  this  act.  shall  not  be  enforced  against 
the  person  of  a  defendant,  whose  luiine  is  indorsed  therenpau,  as 
jjot  summoned,  as  prescrii»ed  in'  tiie  forej2*t)in^  section.  An  exe- 
ontioii  against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned; 
bnt  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  thetn;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 

C.   C.    p.,   i   J935. 

S  207.  JiulKJQKont  hoiT   fllaolcetedf   eff«et  of  iloeketinir. 

Where  u  jiidgment  has  been  taken,  as  pi*es<*ribed  in  section 
two  hundred  and  siKty-four  of  this  act.  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  cJerk  with  whom  a  trauscTipt  is  filed, 
as  provided  iu  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  «fich  dofeudont,  upon  whom  the  summons 
was  pot  served*  the  words  *'  not  sommosed."  The  judgment  does 
Ai<»t,  by  virtue  <^  Its  beini;  d«i;keted,  bind  any  real  property,  or 
ehattel  real,  owned  by  sueh  a  defendant.  Bnt  this  section  does 
not  affect  the  plaintifTs  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

CL  a   P.,   i   1066. 
I  S6N.  ActloM  Asafniit  Joint  debtor*. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
acribed  In  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  b**  maintained  by  the  judgment  creditor,  against  one 
or  more  of  th.  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remai  liug  unpaid  upon  the  original  judgment. 
r.  c.  P.,  I  19.7. 

i  SIIA,  Docl  "tinir  Indanuent  In  another  county. 

The  c(iuuty  *  lerk  with  whom  a  transcript  is  tiled,  as  prescribed 
in   this  act,  ro«ist  furnish  to  any   person  applying  therefor,  and 
paying  the  fe<*s  allowed  by  law,  one  or  more  transcripts  of  the 
docket   of  the  judgment,   attested  by   his   signature.      A   county 
clerk  to  whom  such  a  transcript  is  presented,  mmi,  upon   pay- 
ment  of  the  fees  therefor,   immediatidy   file   Jt,   and   docket   the 
jndgrnient  in  the  appropriate  docket-book  kept  in  his  office,  in  like 
manner  as  the  judgment  was  docketed  by  the  first  county  clerk. 
'^I'he  judgment,  when  docketed,  as  prescribed  iu  tWs  section,  has 
tie   like  eflfect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  tlie  county  where 
it  was  so  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  coitrt. 

I..   1882,  th,  410,   i  1897. 
I   STO.  Jndnrmont  niralnst  mnmlial. 

Whenever  any  judgment  shall  be  rendered  agfilnst  any  city 
marshal  or  his  sureties,  in  any  district  of  the  mun!cii»al  court,  a 
transcript  thereof  shall  be  filed  with  the  county  clerk  in  the 
county  wherein  such  district  <»f  rhe  municipal  court  is  situated, 
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and  from  the  filing  of  such  trausi'ript  such  judgment  shall  be 
deemed  to  be  a  judgmeut  of  the  supreme  court  and  shall  be 
enforced  in  the  name  manner  as  other  judgments  of  that  court. 
And  no  execution  on  sucli  judgment  shall  issue  to  any  other  olB- 
cer,  than  the  sheriff,  nnd  all  such  executions  must  be  made 
returnable  to  the  <'ounty  clerk. 
L.  1S82,  cb.  410,  i  1398. 

§271.  Kxecntlon;  reqvliiltefi. 

The  execution,  when  issued  out  of  the  municipal  oonrt,  mnst 
be  directed  to  a  marshal,  subscribed  by  the  clerk  of  the  court,  in 
the  district  in  which  the  judgment  was  rendered,  or  by  hia  suc- 
cessor in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  where,  and 
the  time  when  rendered,  and  the  amount  of  the  judgment,  anl 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrested. 
it  must  direct  the  officer  to  collect  the  amount  of  the  jndgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arreated.  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  anfficient 
property  of  the  defendant  liable  to  execution  cannot  be  fonnd 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  cmn- 
mit  him  to  the  jail  of  the  county  wherein  the  district  in  whieb 
the  judgment  was  entered  is  situate,  until  he  pay  the  jndsment 
or  be  discharged  according  to  law. 

.S.  It  must  further,  in  all  cases,  direct  the  officer  to  make  retnm 
of  the  execution  and  a  certificate  thereon  ahowing  the  manner 
in  which  he  had  executed  the  same^  in  twenty  da^a  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  executioii 
issued. 

L.  1882j  ch.  410.  |  1389. 

5272.  Arrest. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  be  not  sufficient 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  the 
officer  of  the  defendant,  he  fall  to  produce  sufficient  property,  the 
officer  moy,  without  further  delay,  arrest  the  defendant:  when 
arrested,  the  defendant  must  be  convoyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  entered  \^ 
situate,  and  there  kept  in  custody  until  the  execution,  with  ousts, 
be  paid,  or  be  discharged  by  due  course  of  law. 

L.  1882.  oh.  410,  S  1401. 

5273.  Reneival  of  execatlon. 

An  execution  may,  at  the  request  of  the  judgment  eredttor,  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"  renewal  "  being  written  thereon,  with  the  date  thereon,  sub> 
scribed  by  the  clerk  of  the  court  or  his  assistant;  such  renewal 
has  the  same  effect  as  an  original  issue,  and  may  be  rapeated  as 
often  as  may  be  necessary.  If  an  execution  be  returned  unsatis- 
fied, others  may  be  issued  on  the  like  request  from  time  to  tuns 
until  the  judgment  be  satisfied. 

L.  1882.  cb.  410,  f  1402. 


MUXiaPAL  COURT  ACT. 

S  ST4.  (Am*d,  lfN>7.]  Jadvinent  im  favor  of  vrase  eajraers. 

Ill  au  action,  bi-oiiprlit  in  the  munidpal  court,  by  a  journeyman, 
laborc'r,  or  other  employee  whose  employment  answered  to  the 
general  description  of  wage  earner,  for  services  rendered  or  wages 
earned  in  such  capacity,  if  the  plaintiff  recovers  a  judgment  for 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  and  the 
action  .shall  have  been  brought  within  two  mouths  after  the  cause 
of  action  accrued,  no  property  of  the  defendant  is  exempt  from 
levy  and  sale  by  virtue  of  an  execution  agaiust  property,  issued 
thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 
u»Nati»fied;  the  clerk  must,  upon  the  application  of  the  plaintiff, 
issue  au  execution  against  the  person  of  the  defendant  for  the 
Slim  remaining  uucoHected,  if  the  indorsement  required  by  this 
act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with,  A  defendant  arrested  by  virtue  of  au  execution 
so  issued  agaiust  his  person,  must  be  actually  coufiued  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  must  be  dis- 
charged after  having  been  so  confined  for  fifteen  days.  After 
hij?  discharge  another  execution  against  his  person  cannot  be 
issued  upon  the  judgment,  but  the  judgmeut  creditor  may  enforce 
the  judgmeut  against  property  as  if  the  execution,  from  which 
the  judgment  debtor  is  discharged,  has  been  returned,  without 
his   being  taken. 

L.  1882,  ch.  410,   |  1406.     Am'd'I/.  1907,  ch.  425,     In  effect  Sept.  1,  1907. 

f  275.    Arrent    and    sale    of   property    limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
tion after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  lie  sold  after  renewal. 

L.   1882,  ch.  410.   f   1406. 

1270.    IMarflhalt   ^vhen   liable   to    execution;   creditor. 

A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  is 
issued  to  him   for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
n  true  it»turn  thereof,  and  filing  the  same  with  the  dork  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  wilfully  or  carelessly  omits  to  levy  on  property 
of  the  defendwnt,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  day«,  or  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

L.   1882,  ch.  410.  I   1407. 

I  277.  Return  of  execution  and  iiatl«faction  of  Judicnient. 

Whenever  an  execution  has  been  returned  satisfied  in  whole 
or  in  part,  where  a  transcript  of  the  judgment  has  been  filed  in 
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the  count}'  clerk's  <iflH-e/  a  «*rtifieat«  ther<ai>,><  signed  by  tke  clerk 

(if  the  conit  hi  which  the  judgment  was  rendered  may  he-  filed 
in  the  office  of  tlie  clerk  of  the  coimty,  who  shall  thereupou  enter 
HQtififnction  for  the  amount  so  Hali»6ed;  judgments  d<M*keteti  in 
thf'sf'  coiirtH  may  be  satisfied  in  tke  name  manner  aa  judgiueoto 
'Jt-i'keted    in   courts  of  record. 

Ii.   1882,  cb.  410,   !   1406. 
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IfUNIOIPAL  GOUBT  AOX 

TITLB  Vm. 

Article  1.  Clerks  and  officers. 
8.  Marvbals. 

ARTICIiB  FIRST. 

Clerks  and  officers.  , 

Sec.  882.  Duties  of  cferk. 

283.  To  collect  and  account  (or  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

285.  Entries,  how  to  be  made. 

286.  Index.  ' 
887.  To  be  d«llvere4  by  clerk  to  bts  saeceasor. 

288.  Succesnor  may  Issne  execution  on  former  nnaatlafled  docket* 

289.  Certified  copies;  prima  facie  eTldence. 

12282.  Duties  of  the  elerlc. 

It  shall  be  the  dntj  of  the  clerk  of  the  conrt  In  each  district: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certificate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  00  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  bim  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  Is  clerk,  to 
adminiater  oaths  In  an  action,  in  the  presence  of  the  court  and 
under  its  direction,  and  to  reccire  the  verdict  of  the  jury,  and 
in  the  absence  of  the  jtiatlce  to  adjourn  causes  to  a  time  ajrreed 
upon  between  the  parties  or,  when  no  justice  iippdara,  to  adjourn 
causes  to  the  next  judicial  day. 

(j.  To  authenticate  by  certHkate  Oa  exeiupUftcatiop,  aa  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
paijers  appertaining  thereto  and  filed  with  hini. 

T.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  tKe  direction 
of  the  court. 

9.  [Am'dy  1904.1  To  keep  his  office  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  ofiffce  may, 
by  a  rule  eatablished  by  the  board  of  jaaticeB^  be  eioaed  at  ttre 
o'clock  in  the  afternoon* 

L.18BiOli.410,ll4»{L.llOI,<A.  MB.   ABeft0etSay9.im. 
|8fl8.  To  eoll^oi  and  m^^onni.  for  fe^ff,  et  eetem. 

It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  kinds,  and  to  aceotinl  for  and  'iKiy  the  sattte 
into  the  city  treasury  montUly,  under  oath,  on  tlve  first  day  of 
each  and  every  month,  or  within  three  days  thereafter,  which 
r.ccouut  shall  contaia  the  title  of  «a4h  cas**  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  elerk  sluUl  not  be 
paid  until  he  shall  have  so  accounted  and  pnid,  and  he  shall  per- 
form no  service  until  he  shall  hav<?  received  the  legal  fees  therefor. 

U  \8a2,  ch.  410,  i  1428. 
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■        t.  .       ,....<..•". 

ment  of  the  oo»t  aud  fees  as  prescribed  iu  thi»  act*  make  a  return 
to  the  appellate  court,  aiuiex  thereto  the  notice  of  appeal  and  tbr 
undertaking,  if  any  has  been  delivered  to  him,  aud  cause  the  same 
to  be  filed  with  the  clerk  of  the  appellate  court.  The  return  mu«t 
contain  ull  the  proceedings,  'including  the  evidence  and  the  ind^- 
nient.  The  stenographer  s  minutes  of  the  erideuce  must  be  fur- 
nished to  the  clenc,  by  the  stenographer,  within  ten  days  after 
the  foes  therefor  have  been  paid.  Such  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  4)efore  whom  the 
action  or  proceeding  was  tried. 
C.  C.  P.,  S  3063. 

I  lilH,  Settlement  of  cane   on   appeal. 

Ininicdiutely  upon  receiving  the  minutes  from  the  Btenosrapber. 
us  provided  iu  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  lo  be  sent  to  the  attorney  for  the 
rtppellunt,  or  to  the  ai)t)ellant  if  he  has  not  appeared  t>y  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  fH«e  to  ht- 
settled  on  a  written  notice  of  at  least  three  days,  served  in  th»* 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  Wiaffe  tettirftHWte  Wfore  the  jus- 
tice who  tried  the  case*  in  the  court  bouse  in  the  distrirt  in  irhicii 
said  justice  may  then  be  sittimr.  i^^aid  juntice  shall  thereapaii 
within  five  days,  settle  the  case  or  exoeptionH  upon  it,  if  there  b^ 
any.  and  indorse  the  return,  as  provided  in  the  next  precediv 
section.  After  a  justice  is  out  of  office,  be  map  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  ma.v  be  compelled  so  to  do  hj  the 
ap])enate  court. 

[New.] 

S  am.   When  Justice  In  dead,  «t  cetera. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  remave«  from 
the  state,  or  otberwlse  becomes  unable  to  make  the  return,  tbe 
appellate  court  may  receive  aflldavits,  or  examine  witUMwes,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  Judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as  if 
a  return  had  been  duly  made  by  the  justice. 

c.  c.  v.,  «  30.50. 

f  aSO.  Appeal  tvlien   adverse   partr  has  dle4. 

Where  the  advi«rso  party  has  died,  since  the  makinj^  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in 
a  case  prcs(Tibe<i  by  law,  an  aiJpoal  may  be  taken,  as  if  he  wa^ 
living:  but  it  cannot  be  hoard,  until  the  heir,  devisee,  executor, 
or  administrator,  as  the  aiso  re<iuircs.  has  boon  substitiited  as 
the  resjiondcnt  or  appellant.  Tn  such  a  case  an  undertaking 
requin»(i  to  perfect  the  appeal,  or  to  .stay  the  execution  of  tb*' 
judgment  or  order  appealed  from,  must  re<'ite  the  fact  of  the 
adverse  i»arty's  death;  and  the  undertaking  enures*  after  sub- 
stitution to  the  benefit  of  the  i>erson  substituted. 

C.  C.  p.,  I  1397. 
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I  lttl«  PvooeedlMr*  when  pmrtT  die*  9«iMlliiir  aweAl* 

WberG  either  party  to  an  appeal  dies  before  the  appeal  Is  heard, 
If  an  ord§r,  snbutittitiu^  anottter  person  iu  his  place,  is  not  made* 
within  three  nionth8  after  his  death,  the  court  in  xrhlch  the  ap- 
peal fa  ]>eiidii]g',  may,  in  its  discretion,  make  au  order  re<iuiriug 
all  persons  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  Should  n(»t  be 
rewrsed  or  alflrrned  or  the  appear  dismissed,  as  the  case  requires, 
<lie  order  niMst  specify  a  day  when  cause  is  to  be  shown,  wliich 
niJist  not  be  ye«»s  than  six  months  after  malting  the  order:  and 
It  must  designate  the  mode  of  giving  notice  to  the  i)erSons  inter- 
ested. V\H}ii  the  return  day  of  the  order,  or  at  a  HUbsequcut 
«Iay,  appointed  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  l)y  affidavit,  that  uotic-e  has 
l)een  given,  as  required  by  the  order,  may  rmnerec.  oc  hffirai  the 
jtulgnient  or  order  appealed  from,  or  dismiss  the  appeal,  or  imike 
siu'h  further  order  In  the  premises  as  the  case  rcquiresi. 
C.  C.  P.,  i  120S. 

i  32ai.  Order  of  subNtiiatloA. 

Where  pemonal  aerviee  of  notice  of  application  for  au  order 
has  been  maUe,  within  the  city,  utiou  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made^  upon  the 
application  of  the  surviving  part>\ 
Qs  C  P.,  I  1M9. 

{  323.  Reatltvtton  upon  reversal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
ai^V»«iUUe  court. JUtty  mftko  4>r  comp«l  restittitiou  of  property  or  of 
a  right,  lost  b^'  means  of  tlie  ernmeous  iudjjment;  but  not  so  as 
to  affect  the  title  of  a  purchaser,  In  good  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  <'XccutIon  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,  ^  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.  C.  P.,  i  d068. 

« 

i  324.  Settlnir  off  costs .  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P.,  S  3039. 

S  325.  Hearing:  on  appeal,  dlnmlsMal  thereof|  reversal 
on   atfpnlatlon. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  ui>on  the  a])pellaiit  or  his  attorney, 
a  written  stipulation  thnt  the  judjjment  appealed  from  may  be 
reversed  with  five  dollars'  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken   in   such   appeal, 
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article:  secobtd. 

MarnhaU. 

•«€.  29S.  Marshal  not  to  appaarf  et  cetera. 
204.  Bond  to  bo  executed  by. 
;!9o.  ProRecutlon    and    bond. 
290.  In  what  court  tK>nd  may  bo  prosecoted. 
297.  Jud^mt>ntto  ag!alnkt  ttartitiafB'.  trADBcrfpt  ififl '  et^tfutlon. 

208.  Entry  of  Judirmont  to  bo  endomcd  dn  bond;  how. 

209.  Ainouut  collected  to  tw  credited  on  bond. 

300.  City  clerk  to  report  cancelled  bonds  to  mayor;  rcnowal  of  bond. 

301.  Appointment  deemed  walred  for  fallnre  to  file  bond. 

302.  Process  to  be  served  by  macsbals. 

303.  Marshal  may  servo  proceM  Within  city  limits. 

304.  Certain  laws  In  relation  to  sheritTs  made  applicable. 
805.  Marshal  to  keep  entry  book  and  Indorse,  et  cetera, 
aoo.  Removal  and  sospanaton  of  marshals. 

a07.  Psyment  of  money  ncelrsd  by  BSivluilt. 

2f>3.  Mamhal  not  to  appear,  et  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  on 
behalf  of  either  or  any  party  in  an  action  or  proceeding  in  said 
municipal  court. 

L.  1001,  ch.  466,  1 1360. 

(294.  Bond  to  be  ezecnted  by« 

Xo  marshal  shall  be  permitted  to  enter  upon  the  duties  of  the 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureties, 
who  shall  be  residents  of  .and  shall  own  real  estate  within  thn 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  the 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousand 
dollars,  jointly  and  severally  to  answer  the  city  of  New  York, 
and  any  parties  that  may  complain  conditioned  that  such  marshal 
.shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  delir- 
ered  to  the  city  clork  of  the  city  of  New  York,  who  shall  judfce 
of  and  determine  the  competency  of  the  sureties;  and  should  he 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cause  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having?  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject  such  bond^  within  five  days  after  the  same 
shall  have  been  presented  to  him  for  that  purpose.  Nothing  in 
this  act  shall  be  construed  to  prevent  a  surety  company  author- 
ized by  law  to  act  as  surety. 

L.   1882,  ch.  410,  f  1700.  * 

8  205.  [Am'd,    1010.]      Prosecntion   and  bond. 

Any  person  who  shall  be  affffri<'ved  by  any  official  misconduct 
ou  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  his 
official  bund,  and  who  shall  have  first  obtained  judgment  against 
such  marshal  for  official  miscoudu<'t,  may  move  before  a  justice 
of  the  supreme  court  at  special  tprm.  in  the  judicial  department, 
wherein  the  borough  for  which  such  marshal  shall  have  beeD 
appointed,  is  situated,  after  giving  his  surety  or  sureties  eight 
days  previous  notice  of  inientiun  so  to  do,  by  personal  service 
of  saiil  notice  on  them,  stating  when  surh  motion  will  be  made 
and   of   the   papers   to   be   used   ou   tsucb  rootlou,   for  Jeave   to 
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proseonte  ench  official  bond  5n  his  own  name,  and  such  le<iv« 
siiall.  l>e  ^rautecl  upon  it  appearing  satisfactoril;!^  to  said  court: 

1.  That  a  judgment  has  been  obtained  in  his  favor  agaiuHt 
Buch  marshal  for  official  misconduct,  specifying  the  time  when 
and  the  court  whereby  Buch  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within 
wliich  the .  borougli  for  which  said  marshal  shall  have  been  ap- 
pointed, is  situate;  specifying  the  time  when  such  transcript  was 
filed  and  execution  issued,  and  that  the  sheriff  of  that  county 
has  returifed  saifl  execution,  wholly  or  partly  ifnfmtisfied,  after 
having  demanded  fmyment  thereof  of  sttch  marshal;  and  bis  neg- 
lect or  refusal  to  pay  the  same,  and  if  any  payments  have  been 
made  on  Rncrb  execution,  specifying  the  amount  thereof,  but 
where  such  marshal  shall  have  died  or  removed  from  the  city  of 
New  York,  a  demand  for  the  payment  of  the  amount  of  Hueh 
exeention  shall  not  be  necessary. 

ft.  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the  aniouiit  un<t>llectod  or  unpaids  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882,  ch.  410,  f  1701.     Ain*d.  L.  1010,  ch.  638.    In  effect  Sept  1,  1910. 

f  296.  In  -what  conrt  bond  niay  be  proaecnted. 

A  jnatiee  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  In  the  city  court  of  the  city  of  New  York,  If  such  bor- 
ongh  be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  county  wherein  snch  borough  is  situated,  if  in  any  other 
county.  Bitber  of  said  courts  shall  hare  jurisdiction  in  actions 
brought  on  sncb  bond,  upon  soch  le&ye  being  granted,  and  the 
said  justice  upon  said  motion  ma)'  ftward  the  aggrieved  party  his 
reasonable  costs  on  snch  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
snch  bond. 

t.  1882.  ch.  410,  }  lt02. 

1 297.  Jndflrntents  a«atnnt  marslialsi  transorlpt  SAd  exe- 
ention. 

"U'henever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  proylsions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882.  ch.  410,  S  170??. 

i  298.  Entry  of  Jndarnient  to  be  endorsed  am  boad|  how. 

The  clerk  of  the  Qomi^.  wherein  sai^  ju^mnept  is  entered  shall 
issue  a  transcript  upon  application  of  the  juagment  creditor,  dtat- 
fttg  the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  Tlie  transcript  may  be  filed 
with  the  city  clerk  in  the  oflice  wherein  the  bond  of  said  marshal 
IS  filed,  and  the  city  clerk  shall  make  n  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript 

1695 


MUNICIPAL  COURT  ACT. 

of  a  judgment  obtained  agrainst  htm  and  his  sureties,  and  of  the 
time  when  and  the  court  whereby  «uch  judgment  was  rendered. 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fifty 
cents  therefor,  which  the  court  rendering  judgment  shall  hare 
power  to  include  in  snch  judgment,  together  with  whatever  other 
disbursements  are  or  may  be  necessarily  incurred  in  said  action. 
and  the  said  bond  shall  be  cancelled  to  the  amount  of  soch 
judgment. 

L.  1882,  ch.  410,  |  1704. 

i  209.  Antonnt  collected  to  be  credited  on  bond* 

Whenever  any  action  shall  be  commenced  against  the  sureties 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying  shall 
be  entitled  to  have  such  sum  so  paid  credited  upon  snch  bond. 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  snch  payment  on  such  bond. 
it  shall  be  cancelled  to  the  amount  so  paid. 

L.  1882.  ch.  410,  §  170S. 


4  300.  Cltr  clerk  to  report  cancelled  bonds  to  mayor; 
nevral  of  bond. 

Whenever  judgment  shall  be  rendered  againat  the  official  bond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fact, 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amount,  if  said  bond  be  cancelletl 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  do. 
within  ten  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  such  bond 
shall  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 

L.  1882,  ch.  410,  f  170T. 

1301.  Appointment  deemed  waived  for  fnilnre  to  flle 
bond. 

Every  marshal  shall,  within  thirty  days  after  his  appointment, 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  such  marshal, 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  the  duties  appertamiug  to 
such  office  of  marshal. 
L.  1S89,  ch.  4to,  1 1708. 

I  302.  Proceaa  to  be  served  by  marshals. 

Every  summons,  precept,  order  of  arrest,  attachment,  writ  of 
replevin,  or  other  proces-s  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  i.ssued  by  the  clerk  of  the  court 
in  any  district,  and  every  summons  issued  by  any  ju.stiee  thereof, 
shall  be  served  and  executed  by  a  niarshal,  except  as  prescribed 
in  section  thirty-six  of  this  act:  but  no  person  other  than  a  mar- 

15UO 


MUNICIPAL  COUnT  ACT. 

«hal  shall  be  entitled  to  any  feeB  or  other  eompensation  therefor, 
except  the  persons  who  serve  process  for  the  corporation  •counsel. 

L.  1882,  cb.  410,  I  ITOe. 

1 308.  Marshal  may  serve  process  -vrltbia  eity  limits. 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  Yorlc,  in  any  part 
of  the  city  of  New  Yorlc.  notwithstanding!:  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

1304.  Certain  la^rs  in  relation  to  sberilfs  made  appli- 
cable. 

All  provisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriflfs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

L.  1882,  cb.  410,  $  1711. 

I  30CE.  Marsbal  to  keep  entry  book  and  Indorse,  et  cetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  procefls  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[New.] 

S  800«[Am*d,  1904.]  Removal  and  suspension  of  mairshals. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  BS  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

Lk  leoi,  cb.  406,  1 1429 ;  L.  1904,  ch.  264.    In  effect  April  8,  1901 
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C    84>7.    [Aat'd*    lOIO.]      Payment    of    luoner    received    by 
mAJrulM&lii. 

Whenever  any  marshal  shall  collect  or  receive  any  monoy  upon 
any  process  of  the  municipal  court  jf  the  .city  of  New  York  he 
shall  piiy  the  same  over  to  the  perRoii  entitted  thereto,  the  at- 
torney of  record  in  the  action,  or  to  the  clerk  of  the  court  of 
the  district  from  which  such  proceHii  was  iMiuefl,  le^iK  bin  lawial 
fees  and  disbursements  within  Hvc  days  after  the  i»ume  bball  bave 
been  received  by  him.  Upon  hi^  failure  to  do  so  he  maty  be 
proceeded  against  as  for  a  contempt.  The  clerk  ot  the  eoort 
with  whom  such  money  is  deposited  shall  pay  the  same  over  on 
demand  to  the  person  entitled  thereto  or  to  the  attorney  of  record 
m  such  action. 
[New.]    L.    1905,   cb.   228;   L.   1910,   ch.   540.     la  effect  Jane  SO,   i»lQ, 
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Apx>eal8. 

tee.  810.  Wb«n  ftpp«ftl  may  b«  tak«n. 

311.  WliHi  and  turn  takni. 

312.  8«rrlee  of  notice  nyoa  reKpondent. 

313.  OmiKsloD  to  servo  one,   how  uiiyplled;  amendment  when  ■Hatred. 
814.  rndertakiDg  to  8tay  execution  upon  Judgment* 

3ir».  Bxceptiou  to  auretfeft;  justlilcatlon. 

819.  Proceedings  bow  atayed. 

817.  Beturo. 

318.  Settlement  of  case  on  appeal. 

819.  When  Justice  in  dead,  et  cetera. 

tSStk  Appeal  when  adT(*rMe  party  baa  died* 

821.  Proreedittga  wUen  [larty  dlea  pending  appaaL 

822.  Order  of  aubstltutlon. 

823.  Rpstitntlon  uiion  reversal. 

824.  Setting  off  cotits  and  rwoverj. 

825.  Hearing  on  appeal,   dlamJsaal  thereof;  reveraal  on  ttlpnlatioa. 

826.  Judgment . 

827*  Clerk  appellate  court  to  return  papers. 

L810.   [Am*d,    10O7,    11>10»   3013.]     ^lien   appeal   may   be 
i 


tal 

An  appeal  from  a  judgment  rendered  in  an  action,  or  a  final 
order  made  in  summary  proceedings  in  the  municipal  court  of 
the  city  of  New  York,  or  from  orders  as  hereinbefore  provided, 
may  be  taken  to  the  supreme  court.  Such  appeal  shall  be  heard 
in  such  manner  and  bj'  said  justice  or  justices  as  the  appellate 
dhrinion  of  the  aiwreme  court  in  tlie  judicial  department  embrac- 
ing tne  district  wherein  the  action  in  brought  shall  direct,  except 
that  the  appellate  division  of  the  second  judicial  department  may 
direct  that  such  appeal  may  be  heard  directly  before  that  court: 
provided,  however,  that  if  the  appellate  division  In  the  second 
department  directs  such  appeal  to  be  heard  before  three  other 
juMtices  designated  by  it  and  to  be  known  as  the  appellate  term 
jn  the  second  department,  said  appellate  division  may  appoint  and 
remove  a  chief  clerk  of  such  app<»llate  term,  and  one  deputy  clerk 
and  one  confidential  clerk  and  stenographer  and  not  to  exceed 
three  attendanta  and  may  in  its  discretion  fix  their  salaries  or 
corapengation,  which  shall  not  exceed  for  the  clerk  four  thousand 
dollars  per  annum,  for  the  deputy  clerk  three  thousand  five  hun- 
dred dollars  per  annum,  for  the  confidential  clerk  and  stenographer 
three  thousand  dollars  i>er  annum  and  for  the  >attendants  the 
.salaries  now  allowed  by  law  to  attendants  in  the  supreme  court 
in  Kings  county.  The  board  of  estimate  and  apportionment  is 
authorized  and  empowered  to  provide  the  means  to  pay  such 
salaries  and  compensation,  and  all  other  expenses  of  such  appel- 
late t«ivn,  <or  the  year  uineteeu  huudra^l  aud  jseven,  and  for  each 
year  thereafter.  The  appellate  court  may  reverse,  afiirm  or 
modify  the  judgment,  order  or  final  order  appealed  from,  and 
where  the  judgment,  order  or  final  order  is  reversed^  may  order  a 
new  trial,  in  the  municipal  court  in  the  district  m  which  the 
action  18  brought.  Where  a  judgment,  order  or  final  order  Is 
modified  or  a  new  trial  is  ordoied,  conts  shall  be  in  the  discretion 
of  the  appellate  court.  An  appeal  taken  from  a  judgment  or 
final  nrdier  briugn  up  for  review  an  intermediate  order  which  is 
specified  in  the  notice  of  appeal  and  necessarily  affects  the  judg- 
ment or  final  order  and  has  not  already  been  reviewed  upon  a 
separate  appeal  therefrom.  The  right  to  review  such  intermediate 
order,  as  prescribed  in  this  section,  is  not  affected  by  the  expira- 
tion of  the  time  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

L.    1901,   vh.    4nr,.    S    1.177.      AmM.    T>.    1907.    ch.    664;    L.    1910,   ch.   538; 
L.    1913,   ch.    3hG,    In  etTe^t   April   28.    1913. 
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S  311.  (Am'dy  11M>S.]     When  and  bow  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment,  order  or  final  order  in  the  docket,  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in  an  ac- 
tion wherein  he  did  not  appear  una  the  summons  was  not  per- 
sonally served  upon  him,  the  appeal  may  be  taken  within  twenty 
days  after  personal  service  upon  him,  on  the  part  of  the  pl^iu- 
tifF,  of  written  notice  of  the  entry  of  the  judgment.  An  appeal 
is  taken  by  serving  upon  the  clerk  of  the  court  or  his  siiccesstur 
in  otflee  in  the  district  in  which  the  judgment,  order  or  final 
order  was  rendered,  and  upon  the  respondent,  a  written  notii-t* 
of  appeal,  subscribed  either  by  the  appellant  or  by  his  attorney 
in  the  appellate  court,  and  paying  at  the  same  time  the  costs  and 
disbursements  of  the  action  to  such  clerk  who  shall  hold  the 
same  to  abide  the  event  of  such  appeal  and  the  further  order  of 
the  court  in  the  district  from  which  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  or  official  thereof 
appearing  by  the  corporation  counsel,  shall  not  be  oblifircd  to  pay 
such  costs  and  disbursements  until  the  final  determination  of 
such  appeal.  The  service  and  liling  of  a  notice  of  appeal  by  the 
city  of  New  York  with  the  clerk  of  the  court  as  aforesaid  shall 
operate  as  a  stay. 

C.  C.  P.,  I  3046;  L.  1004,  cb.  SOS;  L.  1008,  ch.  22.    In  effect  Sept.  1,  1006. 

I  812.  [Ani'dy  lOlO.J     Service  of  notlee  a»on  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it  in  any  part  of  the  state,  to  the  resiMndent 
peisonallv,  or  in  one  of  the  lollowiug  methods. 

1.  If  the  respondent  is  a  resident  of  the  city  of  New  York  by 
leaving  it  at  his  residence  with  a  person  of  suitable  age  and  dis- 
cretion. If  the  respondent  appeared  in  the  action  or  i)roopediug 
by  attorney,  it  may  be  served  upon  such  attorney,  either  per- 
sonally or  bj'  leaving  it  at  his  ofllce  or  residence  with  a  person  of 
suitable  age  and  discretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  made, 
with  due  diligence,  upon  the  respondent  personallv,  or  In  the 
method  prescribed  in  the  foregoing  subdivision,  the  notice  of 
appeal  ma^  he  served  upon  him.  by  delivering  It  to  the  clerk  of 
the  court  m  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.   G.   P.,   i   3048.    Am*a  L.    1010,   ch.   538.     In  effect  Sept.  1.  1010. 

S  313.    Omlanlon    to    serve    one^    how    avpplledi    nntend-* 
ment  tvhen  allowed. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  t(»  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  oppellate  court,  upon  proof  by  affidavit  of  the 
facts,  may,  in  its  discretion,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  be  made,  upon  s\ich  terms  as  Justice 
Quiret. 
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f  814.  t'mdertaikiiiff  to  Mtay  ezecatlon   upon  Jadiraient. 

If  the.  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  appeal  is  dis- 
missed, or  if  iudgnieut  is  rendered  ^igainst  the  appellant  in  tlie 
appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
ery of  a  f'hattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  tho 
damages,  if  any.  awarded  for  the  taking,  withholdings  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  Avith  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.  Nothing  in  this  section  shall  be  construed  to 
preclude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 

C.  a  P.,  I  3050. 

(  316.  JBxceptlop..to  siiretles. 

The  respondent  or  his  attorney,  may,  within  five  days  after  the 
service  of  a  copy  of  thjB-  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  stime  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  given.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
ance of  them  npon  the  undertaking,  or  a  copy  thereof.  The  effeet 
of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also 
have  power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unuec^essarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

o.  c.  P..  I  ins5. 

f   316.   Proceedtnirii;  bow   stayed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  wliieh  the  judgment  or  final  order  was  entered.,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  is.sued.  the  service  ot  a  copy  of  the  undertaking,  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is 
a  copy,  and  that  the  original  has  been  duly  filed,  upon  the  officer 
linldmg  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

C.  C.   p..   I  3051. 

I   317.   Return. 

The  clerk  of  the  court  or  his  successor  in  office,  must  within 
thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
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'        •  •        •  •  •  •  .  ' 

Dieut  of  the  (?ost  and  fees  as  pret$cribed  in  this  aeti  make  a  rptum 
to  the  appellate  court,  aiiiiex  thereto  the  notice  of  appeal  and  the 
Undertaking,  if  any  has  been  delivered  to  him,  and  rause  the  a»HUr 
to  be  filed  with  the  cleric  of  the  appellate  court.  ITie  return  must 
contain  all  the  proceedings,  'includuig  the  eviden(*e  and  the  judje*. 
ment.  The  stenographer  s  minutes  of  the  evidence  must  he  fur- 
nished to  the  clerk,  by  the  stenographer*  within  ten  days  after 
the  foes  therefor  have  been  paid.  Such  return  ninst  nave  in- 
dorsed thereon  the  allowance  of  the  justice  i)efore  wlioni  the 
action  or  proceeding  was  tried, 
c.  c.  P.,  {  3053. 

I  31A.   Settlement  of  eaiie   on  appeal. 

Inimediutely  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  coiu-t 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  cane  to  h*^ 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  ant!  MiatTe  f-eturfrabte  Wfore  the  jus- 
tice who  tried  the  case,  in  the  court  hou«e  in  the  district  in  which 
said  justice  may  then  be  sittinir.  8atd  justice  fihaU  thereupon 
within  five  days,  settle  the  case  or  exreptiouB  upon  it.  if  there  be 
any,  and  indorse  the  return,  as  providetl  in  the  next  preceding 
section.  After  a  justice  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  hj  the 
appellate  court. 

g  lilih  Wlaen  Janttee  t«  dead,  «t  cetera* 

If  the  justice  dies,  becomes  a  lunatic,  absconds.  remoYea  from 
the  state,  or  otherwise  be<*omes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witneaaes,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  indigent 
rendered,  before  the  justice:  and  may  determine  the  appeal,  afl  if 
a  return  had  been  duly  made  by  the  justice. 

c.  r.  F..  §  .'jo.'ifi. 

I  aao.  Appeal  when  ad  Terse  partr  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  c»f  the  judgment  apoealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law,  an  appfMil  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 
or  a<lm!nistra(or,  ns  the  case  requires,  has  been  substituted  as 
the  respondent  or  appellant.  In  such  a  case  an  undertaking 
rc(iuinMl  to  perfect  the  api>eal.  or  to  stay  the  execution  of  th«» 
judgment  or  order  apiM^aled  from,  must  recite  the  fact  of  the 
atlversc  party's  death;  and  the  undertaking  euuren,  after  sub- 
stitution to  the  benefit  of  the  i)crson  substituted. 

C.  r.  p.,  I  1297. 
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Wliere  Dither  party  to  an  appeal  dies  before  the  apxjeal  is  hearA, 
If  an  ord^r,  ««b»tittitlug  another  person  in  his  place,  is  not  mnde- 
within  three  months  after  his  death,  the  cuurt  in  >rhich  the  ap- 
IWH\  fa  peiidin>r,  may,  in  its  discretion,  make  au  order  reiiiiiring 
all  persons  interested  in  the  decedent's  estate,  to  ishovi:  cause  he- 
fore  it  'Hhy  the  judgment  or  order  appealed  from  Shonld  n<it  be 
reyvrsed  or  alflrmed  or  the  appeal  dismissed,  nn  the  case  requires, 
Ihe  order  must  specify  a  day  when  cause  is  to  ho  shown,  which 
mimt  not  be  Jess  than,  six  months  after  making  the  order:  an<l 
it  ninst  designate  the  mode  of  giving  notice  to  the  persons  inter- 
ested. Upon  the  return  day  of  the  order,  or  at  a  subsequent 
tlay,  appointed  by  the  court  if  the  proi)er  person  has  not  been 
substituted,  the  court,  upon  |>roof  by  alfldavit,  that  notice  has 
been  given,  as  required  by  the  order,  may  Tererm-^c  kfflrm  the 
judgment  or  order  appealed  from,  or  diniuiHs  the  appeal,  or  umke 
such  further  order  In  the  premises  as  the  case  rtquiresw 
C.  C.  P.,  I  1208. 

I  a;i2.  Order   of  •n.bsUtlitloa. 

Where  personal  service  of  notice  of  application  for  an  onler 
has  been  made,  within  the  city,  upon  the  proper  rcpresentativo 
of  the  decedent,  au  order  uf  substitution  may  be  made»  upon  the 
Hj>plication  of  the  sarTiTiiig  part}*. 
Cs  C.  p.,  I  1M9. 

I   323.  Revtitntlon  upon  revemal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
ai^pfiUiUe  i-our^.iUAy  mikk^  ^>r  compel  rewtitfitiuu  i>t  property*  or  of 
a  riglit,  lost  ny  means  of  the  ernmeous  judgment;  but  not  so  as 
to  affect  the  title  of  a  purchast»r,  in  gr>od  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  nn  executicm  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  evpnt  of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,^jf  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.  C.  P.,  i  3058. 

I  324.  Setting  off  eosts  and  recorery. 

If,  Upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P.,  I  3050. 

f  32o.  Hearing  on  appeal,  dlnnilviial  thereof)  reverftal 
on    atlpnlation. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  upon  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars*  costs  and  disbnrsemcnts  of  the  appeal, 
and   thereafter  no  fnrthcr  steps  shall  be  taken   in   such   appeal, 
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oxr-ept  to  enter  judgiueut  iu  pnrHiiauee  of  such  fttipalation  for  the 
cuforcomcnt  thereof;  iu  ease  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brought  to  a  hearing  in  the  appellate  cxnirt  at 
auy  term  thereof,  at  which  such  an  appeal  cau  be  heard,  heki 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  not 
less  than  eight  days.  It  must  be  placed  ui)on  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  of.  If,  after  being  regularly  nlaced  upon  the  calendar. 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  se<*<>nii 
term  thereafter  at  which  it  might  be  noticed  for  bearing  mid 
iieard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

C.  C.  P.,  f  3062. 

i  320.  Jndflrment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  hoard  tii>»in 
the  original  i>apcrs,  or  a  certified  copy  thereof,  and  a  copy  <ir 
copies  thereof  need  not  be  furni.shed  for  the  use  of  the  <*onrt. 
The  appellate  court  must  render  judgment  according  to  th«» 
justice  of  the  case,  without  regard  to  technical  errors  or  d^^ftn-fs 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  tlir 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  aw! 
where  the  judgment  is  contrary  to  or  against  the  weight  of  evi- 
dence, the  appellate  court  may,  upon  its  reversal  of  a  judgment, 
Drder  a  new  trial  as  prescribed  in  this  act. 

C.  C.  P.,  f  3063. 


I  327«  Clerk  appellate  court  to  retarn  papers,  et  eetei 

Vpon  the  rendering  of  judgment  of  the  appellate  court,  afflrni- 
Ing,  modifying  or  reversing  a  judgment  or  order  of  the  niuuioipal 
r-ourt,  the  clerk  of  the  appellate  court,  shall  return  to  the  district 
of  the  municipal  court  from  which  the  appeal  was  taken,  all  thp 
papers  on  file  in  his  office  making  up  the  judgment-roll  of  said 
action  or  proceeding. 

£N«w.] 
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TITLE  X. 
Costs  and  fees. 

?ec.  330.  Wb«n  pre?«Iling  party  to  recorer  costs. 

331.  Wben  uelther  jwrty  to  recover  costs. 

332.  Costs;  sums  allowed. 

BS3.  When  defendant  entitled  to  Increaw^d  coats. 

334.  Costs  on  denarrer. 

335.  Costs  on  amendment  of  pleading. 
836.  Costs  on  adjournment. 

337.  Costs  after  disconttnusnce,  upon  answer  of  title. 

338.  Costs  where  title  to  real  property,  In  question. 

339.  Costs  In  actions  upon  bastardy,  et  cetera,  bonds. 

340.  Costs  In  action  by  working  woman. 

341.  Taxation  of  costs. 
842.  Review  of  taxation. 

343.  Costs,  duty  of  clerk  on  taxation. 

344.  Costs,  affldavlt  respecting  dlsburseaients. 

345.  X^>sts  upon  appeal;  to  whom. 

346.  Costs  upon  appeal;  amount. 

347.  Fees  payable  to  clerks. 

348.  Employees  action:  no  fees. 
340.  Pees,  property  of  dty. 

350.  Citepealed.  lUB.J  ' 

361.  Jurors  fees. 

:{.51a.  Betuni  of  jury  snd  jurors*   fees. 

352.  WltneHttes*   fet^. 

353.  Stenographers'   fees. 

354.  ManihalH'  fees. 

3.'>5.  Costs  OQ  order  to  prosecute  marshars  bond. 
350.   Fees  In  summary  prucet^dlngs. 

S  S30.    [Am*<l,   10O7.]   IVlieii   prevalllnsr   party   to    recoTer 
costs. 

Except  a.s  speoifienlly  prescribed  by  law,  a  party  who  recovers 
jud^ieiit  in  tliis  court  is  entitled  to  recover  as  costs  all  sums 
allowtMl  by  express  provision  of  law,  and  all  fees  and  disburse- 
ments prescribed  by  law  for  services  nece.ssarily  rendered  in  an 
action  at  the  request  of  the  prevailing  party,  and  paid  by  him, 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.   C.   P..   S  3074.    Amd  L.  1907,  ch.  220.    In  effect  Sept.   1,   1907. 

f  881.    "Wliett   neither  party  to  recover  contM. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1.  Where  the  action  is  di.smissed  by  reason  of  the  failure  of 
lM)th  parties  to   attend. 

2.  WlK're  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 
prc*scribed  In  this  act. 

.'i.  Where  the  action  is  discontinued  on  the  ground  that  the 
plaintiff  or  defendant  is  an  infant,  for  whom  a  guanlian  ad  litem 
has  not  been  ai)pointed. 

4.  Where  the  defendant  interposes  plea  of  1)ankruptcy. 

C.  C.  P.,  S  3075. 

%  a»2.   rAm*«l,  1»10.1      €o«ts;  nvmn  allowed. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  have  aim^^ared  by  an  attorney  at 
law.  who  tiles  a  verificnl  pleading  (»r  a  written  notice  of  app4'ar- 
amu',  the  following  sums  as  <-osts.  AVhere  an  action  is  removed 
as  provided  in  secti<jn   three  <»f  this   act,   costs  shall   l)e  alloweil 
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the  Rnnip  as  if  tho  action  had  Th'cii  oonmiencc»cl  in  the  court  to 
which  it  is  removed. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  sum 
mons  is  under  fifty  dollATfi,  or  where  the  amount  demanded   is 
under  fifty  dollars  and  defendant  inteiTK>ses  a  counterclaim  under 
fifty  dollars,  the  court  may,  In  its  discretion,  award  a  sum  not 
exreediuK  five  dollars. 

2.  T(»  the  plaintiff,— Wbare  after  the  trinl  of  an  issue  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recovers 
judgment:  For  fifty  dollars  and  tinder  one  hutidred  dollara,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fifteen  dollars;  for  two  hundred  dollars  and  under  three  hundred! 
dollars,  twenty  doilara:  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twenty-five  dollam;  for  four  hundred  dollars  or 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  costs  shall  be  f^overned  by  the  value  of  the  chattel 
as  determined  in  the  judxiaeiit. 

3.  To  the  plaintiff. —  Where,  upon*  the  nonftjjpearance,  or  failure 
of  defendant  to  answer,  plaintiff  recovers  judgment:  For  fifty 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  se^en  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  thre^  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars,  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollak-s.  If  the  action  is  for  the^  recovery 
of  a  chattel  the  amount  of  costs  shall  be  poTerned  by  the  Tahie 
of  the  chattel  as  determined  In  the  Judjni^ent. 

4.  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff 
is  for  a  »um  less  than  fif^y  doilara,  uqd  the  dAfcndaut  ah  all  have* 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  aad 
Ihe  plaintiff  recovers  judgment  upon  the  counterclaim  the  wwne 
sum  as  plaintiff  would  be  entitled  to  recover  if  the  amount  of 
his  claim  were  the  amount  of  defcndaul's  counterclaim. 

Am'd.    U    1910,    cb.    538.      In    effect   Sipt.    1.    1010. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  Issue  of  fact,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintifT^ 
demand  in  the  summons.  If  the  action  Is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  sUail  be  g^v^^^ed  bar  the  Tolue  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff.. 

('..  To  tho  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  bo  awarded  t<» 
the  defendant  at  the  rates  prescribed  in  subdivision  throe,  ba»ed 
uiwn  the  amount  of  plaintiff's  demand  in  tJie  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  coftts  shall 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  aSidaTit 
of  plaintiff. 

7.  To  the  defendnnt. —  Where  after  the  trial,  of  an  isaue  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclaim, 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars:  for  one  nunikwi  dollam  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three*  hundred-  do Ufldw,  ..twentr' dolUr»j  •  for  thive 
hundred  dollars  and  under  four  bundled  dolhira*  twenty 'five 
dollar*;  for  four  hundred  dollars  or  over,  thirty  dollartk 

sS.  To  the  defendant.— Where,  upon  the  non-appeamnoe  of  the 
plaintiff  after  i«sue  joined  and  defendant  shall  have-lnterpoaed 
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a  counterclaim  and  recovers  iudtfHWSt:  Kor  Mtty  dollars  and 
nndor  oui?  hundred  dollars,  five  dollars;  for  one  hundred  dollars 
and  under  two  hundred  dollars,  sevcji  dollars  and  fifty  centa; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
tn-elve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

0.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plaintiff  shall  be  entitl9fl,  to  costs^at  the  rate  prescribed  in 
snMiviftlon  three  of  this  section,  aeterfninea  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judgment  plaintiff  shall  bo  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

1 8SS,  When  def^nditnt  entitled  to  lncr«a««d  eo»ts. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  il  final  order  is  madp,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  ^  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  pubU;  officer,  appointed 
or  elected  under  the  authority  of  the  state,  ov  a  person  specially 
npnointed,  according  to  law,  to  perform  the  duties  of  such  an 
oflfe^r;  and  the  a^^tion  or  special  proceeding  was  brought  by 
reaaon  of  an  act,  done  by  him  by  virtue  of  his  ofRce,  or  an 
alleged  omission  by  kim,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reaaoii  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  v)r  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking' a  dittrens,  makini?  a-sale,  or  doing  any  oth^r  act,  by  or 
under  a  eolor  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  rn  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  0.  p.,  4  3268. 

f  334*  Costa  on  demiunper. 

Where  n  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  If  the  judgment 
had  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  In  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

c.  C.  P., «  3077. 

S'33^.  CostM  on  atnendme^nt  of  pleftdincr. 

The  court  may,  irr  Its  dis(T<*tlOTi,  an  a  condition  for  ^llotvlng  an 
ammdment  to  a  pleading,  require  the  payment  of  a  auTH  not  to 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

C.  O.  '^.,  1 2944.  XiHVr 
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1386*  Coats  o»  adlownmeBt. 

When  a  trial  shall  be  adjourued  on  cause  shown,  the  justice, 
in  his  discretion,  may  impose  ui)on  the  party  applying  for  lb* 
adjourn ment  such  conditions  as  to  him  shall .  seem  reasouable, 
and  may  niso  impose  costs  to  the  amount  of  ten  dollars,  beaidet 
disbursements,  as  a  condition  of  adjournment. 

L.  18S2.  cb.  410.  §1  1380.  1420. 

f  337.  Co»ta  after  dlsconttniiancet  apoa  HBsiver  of  title 

^^  hen  an  action  brought  in  this  court,  has  been  disoontinoed. 
as  prescribed  in  this  act,  upon  the  deliyery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same  cause  has  l>een  commenced  in  the  proper  court; 
the  party  in  whose  favor  final  judf^ment  is  rendered  in  the  new 
action,  is  entitled  to  costs;  except  that  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  eU titled  to  costa,  unlees  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  18S2.  ch.  410,  (  1421. 

( 338.  Coats  vrbere  title  to  real  pvopertr  1a  aaeattom. 

Where  plaintiff's  complaint  is  dismissed,  pursuant  to  section 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act, 

L.  1882,  ch.  410.  (  1354. 

1330.  Costs  In   action  npon  bastardy,  et   cetera^   boada. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  .shall  make  and  the  clerk  shall  enter  in  the  judgment, 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  1882.  oh.  410.  |  1422. 

§  340.  [Am'd,  1012.]      Costs  In  aetlon  hy  working  ^vrovMin. 

In  an  action  brought  to  recover  a  snm  of  money  for  wages 
earned  by  a  female  employee,  other  than  a  domestic  servant,  or 
for  material  furni.shed  by  such  an  ejiployee,  in  the  course  of  her 
employment,  or  in  or  about  the  subject-matter  thereof,  or  for  both, 
the  plaintiff,  if  entitled  to  costs,  may,  in  the  discretion  of  the 
court,  be  allowed  the  sum  of  ten  dollars  as  costs,  in  addition  to 
the  costs  allowed  in  this  court,  unless  the  amount  of  damages  re- 
covered is  less  than  ten  dollars;  in  which  case,  the  plaintiff  may, 
in  the  discretion  of  the  court,  be  allowed  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  employee  is  the  plaintiff  in  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  fall 
amount  of  costs,  which  she  would  have  recovered,  if  judgment  had 
been  rendered  in  her  favor,  for  the  sum  received  by  her  upon  the 
settlement. 
U  1882,  ch.  410.  i  1424.    Am'd  by  L.  1912,  ch.  468,  in  effect  Apr.   17,  1012. 

I  341.  [Am*d.  1003.]      Taxation  of  costs. 

Whore  jud^rment  has  been  rendered  by  the  justice,  costs  must 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costs  othtr  than  the  costs  fixed  by  the  express  provisioa 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  the 
action  are  a&iwed,  the  party  must  show  by  his  affidavit,  or  that 
of  his  attorney,  that  the  item  was  actually  and  legally  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  In  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  the 
county  clerk  and^  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  issuing  an  execution,  and  for  receiving  and  returning 
one  execution  thereof. 
[New.]    See  G.  C.  P..  {  307&    U  1908,  eh.  144.    In  effect  Aiirll  6,  1908. 


S  842.  Review  of  taxation. 

A  taxation  may  be  reviewed  by  the  jnatiee  sitting  In  the  district, 
within  five  days  after  the  entry  of  judgment,  upon  two  days'  no- 
tice. The  ord.er  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  i^view  is  asked  for, 
such  taxation  Rhall  not  be  thereafter  questioned  on  appeal. 

[Nov.]    See  C.  a  P.,  H  8362*8268. 

I  84S.  Coatai  duty  of  elevlc  •&  t«x»tfoa« 

The  clerk  must  examine  all  items  presented  to  him  for  taxation; 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct 
ind  legal:  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
essarily performed. 

C.  C.  P.,   f  8266. 

I  844*  Costs)  afldavtt  reapeetlni^  dliAmaeiaeiita* 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and*  If  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necesRartiy  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

a  C.  P..  i  8267. 

I  840.  Costa  iipaa  appeal  i  to  irhoai. 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  apMal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  finai  order  is  reversed,  costs  must  be 
awarded  to  the  appeUant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4   It  the  judgment  or  final  order  is  modified  or  a  new  trial  ia 
B8  tnn» 
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r 

ordered*  <!08tB,  or  lach  iMirt  thereof,  em  to  the  appellate  court 
eeeme  just,  heeidee  dlBbureementi,  may  be  Awarded  to  either 
iwrty,  absolutely*  or  to  abide  the  eT«it. 

0.  G.  Pm  If  8006,  SSlt. 


I  94e«  Coete  mpiMt  «ppeml|  «■■•««€• 

Upon  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
matt  be  es  follows,  besides  disbursements: 
To  the  appellant  upon  reversal,  thirty  doltars. 
To  the  respondent  upon  affirmanee,  twenty-ftve  doHara. 

C.  C.  p.,  f  3067. 

i  S4T.  Fee*  paymble  !•  ele»lai. 

There  shail  be  paid  to  the  clerks  of  the  court,  the  following 
pnms  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

l.'Upon  the  issuing  of  a  snmmons,  one  dollar. 

2.  For  pladnfT  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

.  8l  For  a  return  Upon  an  aT>peal  from  a  jadgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment, 
one  dollar. 

5.  For  entry  of  judgmeot  npoa  «oirfeeeli»n,  ofie  IMIar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  centa;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  derk'a  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  serviee  shall  . 
be  performed. 
See  L.  188%  Q^  410,  H  |416k  1«17. 

{  S48.  Bmployee'a  aetlon^  mo  teas* 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  perfosmed  by  sudi  employee,  male  or  female,  the 
clerks  of  thin  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintlC  or  his  agents  or  attorneys  in  snch  action, 
if  the  plaintiff  shall  present  proof  by  his  own  aflMavit  that  his 
demand  is  less  than  fifty  dollarst  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  tnd  meritorious  caase  of  action 
aj?ainst  the  defendant,  and  the  nature  thereof;  that  he  has  made 
either  a  written  or  a  personal  demand  upon  the  defendejit  or  his 
agent  or  representative,  for  payment  thereof,  and  that  payment 
was  refused.  Except  that.it  the  plaintiff. shall  demand  a  trial  br 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

h.  1882,  cJb.  410,  I  1416. 

I  ^9.  Fees,  property  of  city. 

flxce^^  narshaU'  and  jurors^  fees,  all  moneys  paid  to  theelerks 
of  this  court  for  fees  shall  be  the  propcvty  af-  the  city '  of  New 

[New.]  ... 

a  3ff0.  [Repealed  by  L.  1903.. cla  144.] 

lUlO 
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i  HM.  Jnvo***  fceii* 

Every  person  summoned  as  a  jary  shall  be  entitled  to  a  fee  of 
twenty-fiye  cents,  to  be  paid  aa  provided  in  this  act. 

I  2M-4U  (Added*  1913.1    Return  of  Jury  &nd  Jurom*  fees. 

Whenever  on  action  ia  settled  or  diaeontintied  before  trial,  nil 
jury  nnd  jurors*  fees  paid  by  any  party  as  provided  in  tbis  act 
Hhall  be  returned  forthwith  to  such  party  by  the  clerk -of  the 
court  to  whom  such  jury  fee  was  paid. 

Added,  L.  1013,  eh.   682.     In  effect  Mnj  24,  1013. 

I352,  Wttuesaes'  fees. 

A  witness  la  an  action  or  sumnkary  proceeding*  pending  in  this 
court,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  juatiee  of  this  court,  taking  a  deposition  to  be  uaed  in  a  court 
ivotoC. record  of  another  state  or  territory  of  the  XTnited  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
more  thnn  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  ita  the  place  of  attendance. 
.  C.  C.  P.,  H  3318,  3327. 

$853.  9tenoffrap]ier*«  fees. 

In  alt  cases  of  appesl  from  an  order  or  judgment  made  or 
rendered  In  this  court,  \rhere  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  tbe  trial  of  hearing,  beeomefi 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  t^n  cents  for  every  one 
hundred  worcis,  and  shsU  be  paid  in  the  first  instance  by  the 
.nppellantt  and  afterwarda  taxable  by  him. as  a  disbursement  on 
the  appeal. 

L.   1901,  cb.  466,   |  1M7. 

§864.  Marshal's   fees. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  net,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  e^very  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  only,  more  than  one  mile,  when  serving  a 
Hnmmons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  ^or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  secnrity  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  a-llowed 

l«ll 


MUNICIPAL  COURT  ACT 

for  Rerving  a  summons;  tot  advertising  for  sale  any  i»roperty  bj 
virtue  of  any  execution  or  atachmeut  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attending  such  sale,  one  dollar.  The  said 
mnrshals  shall  perform  al  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
fees,  charges,  or  compensations  shall  be  allowed  to,  demanAcd«  or 
charged  by  any  of  the  said  marshals. 

L.  1882,  ch.  410.  |  1710. 

I  36S.  Co«t«  OB  order  to  proaeeote  mmrslutl'a  boMd* 

WheTiever  an  order  shall  be  made  pursuant  to  law.  dlrectmg 
that  the  bond  of  a  marshal  be  prosecuted  in  this  conrt,  the  justiGe 
granting  the  motion  and  making  the  said  order  may  award  the 
aggrieved  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  18S2,  cb.  410,  1 1426.  ' 

{  366.  Fees  In  ■nmsiary  proooedlnsa. 

In  summary  proceedings  to  recover  the  possession  of  Imnii. 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  allegation  bf 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  as  costs, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  execntion 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgment  rendered  in  the  «*ourt  to 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  ch.  410.  1 141^ 
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TITIiEXI. 
Definitions;  afPect  of  act;  laws  repealed. 

Sm.  800.  DHlnltlonc. 
3<1.  Saving  eUoM. 
a<l3.  CPMtructlctt. 

363.  Sections  of  tbe  code  not  mppUcalda 
864.  Laws  repealed. 
860.  Act  may  be  dted. 
860.  When  to  take  effect. 

Schedule  oC  laws  loptaled. 

1 1  860.   [Am'dy  1807.]     Dcflnltlona. 

Words  need  in  tlifs  act  in  the  past  or  present  tense  Include  the 
fntare  a«  weil  as  the  past  or  present;  words  used  in  the  masculine 
gender  include  the  feminine  and  neuter;  the  singular  cumber 
includes  the  plnral  and  the  plural  the  singular;  the  word 
'*  person "  includes  a  corporation  as  well  as  a  natural  person : 
writing  includes  printing,  printed  or  typewritten  matter;  "  oath  " 
includes  affirmation  or  declaration:  "signature"  or  "subscrip- 
tion "  includes  "  mark/'  when,  the  person  cannot  write,  his  name 
being  written  near  it.  The  following  terms  als6  named  in  this 
act  have  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context: 

1.  The  word  "attorney"  signifies  an  attorney  of  the  supreme 
court  of  this  Rtate,  duly  licensed  to  practice  as  such. 

2.  The  word  "district"  signifies  a  district  of  the  municipal 
court. 

3.  The  word  "clerk"  signifies  the  clerk,  deputy  clerk  or 
assistant  clerk. 

4.  The  word  "marshal"  signifies  any  person  authorized  to 
perform  the  duties  of  a  marshal. 

5.  The  word  "corporation"  includes  every  association  hnving 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

L.  1882,  ch.  410.  8  1437.     Am*d  L.  1007.  ch.  003.      In  effect  Jan.  1.  1908. 

9  801.  Sa-Tlnsr  clanae. 

The  repeal  of  a  law  or  any  part  of  It  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  forfeiture  or  penalty  incurr^ 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  office  or  employment.  All  actions  and  proceed* 
ings  commenced  under  or  by  virtue  of  the  laws  so  repealed  a\Kl 
pending  on  September  first,  nineteen  hundred  and  two,  may  be 
prosecuted  in  tne  same  manner  and  with  the  same  effect  as  they 
might  under  laws  then  existing,  unless  it  shall  be  otherwise 
specially  provided.  Nothing  in  this  act  contained,  shall  be  con« 
at  rued  as  affecting,  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  othw  than  the  ciiy  of 
New  York.  ^ 

U  1882,  ch    410,  8  r  V  ^^^^ 
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{362.  Conatructloii. 

The  proTisions  of  this  act;  fto  far  as  they  are  substantially  th«> 
«ame  as  those  of  laws  existing  prior  to  September  first,  nineteen 
hundred  and  twts  shall  be  eonatrutd  ft»  ft  coBtfaillfttlon  of  such 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  act,  and  not  as  a  new  enactment;  a  reference  m  Iaw«  not 
rcpealeu.  to  provisions  of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the  provisions  ao 
incorporated.  Where,  in  the  charter,  as  amended  In  nineteen 
hundred  and  one,  the  term  "  hereinafter  prescribed  **  or  words 
equivalent  thereto  are  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  ehall  be  deemed  to 
extend  to  this  act. 

|368«  Secttona  of  tbe  code  not  applte^l^le. 

The  provisions  of  sections  thirty- two  hnodred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive*  of  the  code  of  civil 
procedure,  do  not  apply  to  actions  or  proceedings  in  this  court 
except  as  specially  provided  in  this  act. 

I  864.  Laws  rep«al«d. 

The  laws  or  parts  thereof,  specified  in .  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

I  806.  Act  may  he  cltea. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  dty  of 

New  York. 

§  366.  \%'hen   to  tnke   effeet. 

This  net  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  two. 

SCHEDULE  OF  LAWS  RBP8ALBD. 

Of  "  The  Greater  New  York  charter,  as  enacted  in  1807  and 
amended  in  1901,"  the  following  sectional 

La\rg  of  Chapter.  Section.  fiubject  Matter. 

tool'  406        1364 Jurtedl^ioB  of  numlclpal  court. 

ijji 466*".     ...  1366 Jurtodlcttoii  llBilted. 

lOOi' '.".". '.*.-:'.  4(Je". 18W KemoTal  of  c««e«, 

lOOi". 466 1367 A»p«ala. 

1901 466 1368 ^^^^ 

loAi  466  .  1369 Procedure. 

\^,\ JSe 1870 ActloM  In  What  dtetriet  bwroglit. 

iSoi!"."".!!!  466*.!'.'.....  1371 Wbere  co«Pt  haw. 

1901..!!....  4M 1372 Beal^  ttc. 

tSi  466 1374 B«ar4  ot  ju»tlc«#. 

iSoi !!  466.:!!!!..  137D Board  to  make  rulei. 

\Wc\i 466      1370 Concurrence  of  majority  of  boara. 

iftoi /fle'   ! 1377 Rules  of  TOpreme  court  applicable. 

{Jo} ;•  ^', n79 Jnatlee  to  admiaiste*  oatlw.  etc. 

IfiOl' !!!!!!!  466 i««0 Acce«  to  ooort  lioMt. 

1901     ....  466.. l.'»4 Bummona  and  ooata  In  actk»  hy  «»g. 

1901  !!!!!! .  466. 142R Powern.  dntlea  and  feea  of  i>iaRiln)a 

190l! !!!!!!!  466 1429 Removal  of  mar«h»la. 

l«J4 
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Of  "  The  New  York  city  consolidation  act,  of  efgHteen  hundi 
and  eighty-two/'  as  amended  to  nineteen  Imndred  and  two,  1 
following  sections: 

Section.  Subject  matter. 

1284 JurisdlctioD. ' 

1286 Jorisdictlou  In  general. 

1286 No  Jortodtctlon  In  certain  caseg. 

1237. Removal  of  Actions  to  common  pleas. 

1283 Former  juriadictlon  except  as  modified  by  code  coixtafaisd. 

1280 Actions  In  what  district  brouf  ht. 

1280 Action  by  mayor,  etc. 

1201 Court  tvtaere  and  when  bsld.  * 

1282 Court,  by  whom  held,  etc. 

1283 Seals. 

1284 Parttoa,  appearance  «f. 

1286 Guardian  ad  titom  tor  infant. 

1286 Action;  bow  to  be  comAeneed 

1287 Snmmons;  tsqnlsltos. 

1288 Return. 

1288 lfon<naid«nt  plaint  UL 

1000 Summons ;  mode  of  seryicaw 

1301 Who  may  serve  summons. 

1302 Warrants  of  attachment  to  be  served  by  utrtha!k 

1303 Process  not  to  be  served  out  of  dty. 

1804 Arrest;  in  what  casos  to  be  granted. 

1306 Affidavit  and  undertaking,  on. 

1306 Arreats  to  enforce  game  laws. 

1307 Order  of  arrest;  wbat  to  direct. 

1308 Papers  deliv«r«id  to  arrested  person;  proceeding. 

1308 Proceedings  wiion  justice  a  witness. 

1810 ...  Plaintiff  to  bo  notMed  of  arrfest. 

1311 Bail  or  deposit  before  return. 

1312 Bail  may  be  examined. 

1313 Ball  or  df>poslt  after  rotnm. 

1314 When  and  how  defendant  to  remain  te  ciurtody 

1316 Duty  of  marshal  In  arrest  proc^^dlBgs. 

1316 Attachment;  when  may  be  granted. 

1317 What  to  b^  shown  to  proctire  attaCbmsnt. 

1318 Contents  of  warrant. 

1310 Undertaking. 

1320 How  warrant  to  be  executed. 

1^21 Service  of  summons  and  •  wsmnt. 

1322 Undertaking,  by  dofendant,  in. 

1323 Third  porsoD  claim;   bond,   etc 

1324 Judgment  upon  bond. 

132.'S Action  on  undertaking  when  warrant  Yaoated. 

1326 Return  by  marshal  attaching. 

1327 AppllcaMon  to  rocatr-  or  modify. 

1328 Effect  of  vacating  warrant. 

1320 Judgment  whoro  property  attached. 

1330 ForpcloBurc  of  llou  on  chattel. 

1331 Rcplovin;  whrn  action  can  bs  brooght. 

1332 Affidavit  and  undertaking. 

1333 Requisition  by  justice. 

1334 How  requisition  sxsented. 

1386 Rottim  to  rpquisition. 

1336 Defendant  when  to  except  to  snrstltMi;  proceedings  thereon. 

1337 Defendant  may  reclaim  chattel. 

1.338 Justification  of  sureties. 

13^ When  sail  to  whom  nutrsbal  to  dolWer  chattel. 

1340 Penalty  for  wrong  dslWery  by  marshal. 

1.341 Claim  of  title  by  third  person. 

1342 Defmidant  may  demand  Judgment  for  return,  etc. 

1343 Actions  on  undertaking. 

1344.. Proceedlnxa  where  summons  not  personally  serrsd. . 

1-345 Whim  Sv'*tlon  not  sffectod  by  failure  to  replevy* 

1346 Pleading;  takes  plope  on  retnm  of  summons;  rertfled  romplal 

1347 •  ObrtahB  seettea  of  the  code  appllcablo. 

1615 


MUNICIPAL  COUBT  AOT. 

iacUoo.  Subject  matter. 

1848 PJeadingt  in  action  on  baatacdy  bonda. 

1849 Anawer  of  title.  > 

1300 idem;  defendant  to  deliver  nndertaklnff. 

1801 Idem;  new  action  to  be  brougbt  in  aupreme  coort. 

1802 Old  action  thereupon  dlacontinned. 

1803 Penalty  for  failure  to  deliver  undertMdng. 

1364 Title  appearing  for  plaintiff' a  ataowing. 

1360 Title;  aame  cause  of  action  and  defenae  in  new  action. 

1303 Anawer  of  title  one  or  more  of  aevefil  defenaes;  proceediagau 

1307 Summary  proceedings. 

1308 Summary  proceedings;  return  of  prec^. 

1300 Summary  proceedings;  answer  may  be  filed. 

1380 Summary  proceedings  may  be  transferred,  etc. 

1301 Exhibition  of  accounts,  etc. 

1362 Adjournments  time,  etc.;  effect  upon  arreat. 

1363 Undertaking  by  arreated  defendant  on  adjournment. 

1364 Adjournment  either  party;  undertaking^ 

1360 Conditions  may  be  imposed  for  adjoomment. 

1366 Diamissal  of  action  for  plaintiff's  failure  to  appear. 

1367 Defaults;.  Judgments  may  be  opened,  yacated,  asodUled.   etc. 

1368 Commissions  to  take  teetlmony;  code  prtTialoaa  appUcnble. 

1369 Testimony  de  bene  esse. 

1870 Subpoenas. 

1371 Trial  Jurors,  liat  of,  etc 

1372 Trial  by  Jury;  drawing,  etc. 

1373 Jury  may  be  aunuDoned;  fee. 

1374 How  summoned. 

1376 Talesmen. 

1376 Ballota  of  Jurors  summoned,  but  not  drawi 

1377 Party  demanding,  to  depoait  trial  fee. 

1878 Adjournments  after  return  of  Jury. 

1879 Jurors  qualiflcationa  tried  aumnarUy. 

1380 Verdict;  requisites. 

1381 Swearing  the  Jury.  ,  ■ 

1382 Non-auit;  when  authorised. 

1383 Judgment  for  plaintiff  on  default 

1384 laaues  fact  and  law;  Judgment  when  rendered. 

1385 Judgment,  when  aum  due  exceeds  Jitriadlctlsaal  taMimt. 

1386 Judgment  when  defendant  liable  to  arreat. 

1387 Actions  may  be  continued  i>ef ore  another  JnatlcB). 

1388 Powers  of  Justice  while  trying  action. 

1389 Justice  limited  to  cItU  Jurlsdlcaoo. 

1390 Death  or  removal  not  to  impair  preceedings. 

1301 Justice  may  administer  oatbs,  etc 

1892 Transcripts  of  Judgments  and  docketing. 

1398 Execution  agalnat  the  person. 

1394 BeplCTln;  Judgment  In,  etc;  transcrtpt. 

1396 Action  against  Joint  debtora. 

1396 Defendants  not  summoned  to  be  designated. 

1397 Docketing  Judgment  In  anotber  eoNinty. 

1898 Judgment  agalnat  marahal. 

1899 Execution ;  requisites. 

1400 Against  Joint  debtors. 

1401 Execution:  arrest. 

1402 Renewal  of  execution. 

1408 Sections  of  code  applicable;  execution. 

1404 Enforcement  of  game  laws. 

1406 Execution  in  fsTor  of  working  woman. 

1406. Arrest  and  sale  of  property  limited. 

1407 Marshal  when  liable  to  execution;  creditor. 

1408 Return  of  execution;  satisfaction  of  JudgmeuL 

1409 Clerk'a  docket;  what  to  contain. 

1410 Entrlca  in;  how  made. 

1411 Olerk  to  keep  Index. 

1412 Clerk  muat  dellvor  bookR.  papers,  etc.,  to  aueceaaor. 

1413 Successor  may  Issne  execution,  etc. 

1414 Certified  copies,  paponi,  etc.,  prima  facie  eTtdeaee. 

1416 Sections  of  cod»»  apolicnble.  etc.:  contempt. 

J416 Fees;  when  plaintiff's  demand  less  than  fifty  ddlm. 
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S«ctloQ.  Sol^t  matter. 

1417. Feefe;  demAXKl  orer  fifty  dollan. 

1418 Fees  in  •ammary  proceedlngB. 

1419 Fees  of  marshals. 

1420 Costs. 

1421 Costs  after  discontinuance  In  answer  of  ttttow 

1422 Costs  in  action  on  bastardy  Iwnds,  etc. 

1423 Costs  In  action  to  enforce  game  laws. 

1424 Costs  \n  action  by  working  woman. 

1425 Costs  on  order  to  prosecute  marshal's  bond. 

1426 Supreme  court  rules  made  applicable. 

1428 Duties  of  clerks. 

1429 Clerks  to  account  'or  and  pay  orer  fees. 

1436 Stationery,  furniture,  etc.,  furnished  by  corporatiOB. 

1437 ....  Definitions. 

1438 Appeals. 

1439 Stenographer's  fees  for  minutes,  etc. 

1440 Transcript  of  process,  etc. ;  effect. 

1700 Bond  to  be  executed  by  marshals. 

1701 Prosecution  of  such  bond. 

1702 In  whst  court  prosecuted. 

1708 Judgments  against  marshals:  transcripts;  executions. 

1704 Entry  of  judgment  against,  to  be  noted  on  Um&, 

1706 Amount  c<41ected  credited  on  bond. 

1706 Suspension  by  common  pleas  for  misconduct. 

1707 Clerk  of  court  to  report  cancelled  bonds,  etc. 

1708 Appointment  waired  for  failure  to  file  bond. 

1700 Process  to  be  serred  by  marshaL 

1710 Fees  of^ 

1711 Certain  laws  to  sheriffs  made  applicable. 

OP   "THE   CODB5  OF  CIVIL  PROCEDURE,"   THE  FOL 

LOWING; 

Section.  Subject  matter. 

3116 Justice  sixth  district  Brooklyn,  to  be  attorney. 

3117 Justices*  jurisdiction  in  Brooklyn  extended. 

3118 ■. ..  Justices*  salaries,  fees,  etc. 

3119 Clerk;  how  appointed;  salary,  bond,  etc. 

3120 Duties  of  clerk. 

3126 When  plaintiff  may  serre  complaint  with  snmmmia,  ete* 

8127 Jury   trial;   when  and  how  demanded. 

8128 Setting  aside  default,  etc. 

3129 Ooiin  upo.n  recovery  of  one  hundred  dollars. 

8130 Costs  when  defendant  recovers  judgment. 

8131 Costs  in  action  by  working  woman. 

8132 Costs  upon  adjournment. 

3216 Jurisdiction  civil  action  New  York  city  (old)  exdualTely. 

8216 Bemoval  of  certain  actions  to  city  court. 

3217 When  order  of  arrest  may  be  granted. 

8219 Requisites  of  certain  nndertaklugs. 

3220 Docketing  judgments;  execution,  etc. 

8221 Enforcement  of  certain  judgments  of  worklnf 

8222 Costs  in  action  by  working  woman. 
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XKDXZ  TO  THX  KXTNIOIP AL  OOXJBT  ACT  07  TRB  €191 

or  NBW  YOBK* 

(Baf  erancfls  are  to  sectloni.] 


A. 
AbaAdonm  ent. 

jurisdiction  of  action  on  bond 1 

pleading    178 

costs 330 

Abaconilfngr  "Dehtorm, 

order  of  arrest  against  .....«......••••..« 56 

warrant  of  attachment  against  •  •  ■  •* •  • 4 .  •  •  • . .  74 

Abaenteea. 

order  of  arrest  against  m* •••••• • *•••.•»••••• 56 

warrant  of  attachment  tgalnat  •••«.« « •• ak..4.  74 

Arlcno^rledgrment* 

justice  may  take  ..•....••..«• »»«.««.4..*...^. ......  10 

Aj^OOUBtS. 

order,  for  exhibition  of    •••••••.•••••••..«.•.. ••«••  160 

AQtfOB, 

in  what  district  to  be  brought. 2!i 

transfer  .of  pending  action  to  another  district 2R 

bagun  by  service  of  summons  or  voluntary  appearance 26 

deemed  ocunmenced  when  summons  delivered  for  Service SO 

transfer  of  action  to  -proper  district.  4  • 25 

joinder  of  causes,  sea-"  Plbadino." 

in  replevin    , 1^i^ 

by  marshal  in  aid  of  attachment 61 

.  on  judgment  against  joint  debtors  not  served 268 

» 

Adjournment. 

when  trial  may  be  adjourned 10.^ 

application  for,  by  arrested  defendant. . . ; ,. ,  67 

undertaking  on  adiournment  for  longer  than  eight  days. ......  1(VI 

Imposition  of  conditions   ., - 195 

when  commission  to  take  testimony  granted 208 

of  examination  on  order  to  take  testimony  conditionally 222 

of  trial  after  return  of  juty 2.S8 

costs  on ••••» ••  386 

AdmfnfstratOYfl. 

See  "  ExECtJTOKS  and  ADMiNisnuTosa.** 

AffidnTlt. 

justice  may  take *• «.••..•....•• ^^^ 10 

of  service  of  summons ••••.•...« l»j, 36 

on  granting  Otder  of  arrest 57 

by  plaintiff  in  replevin    ^,  97 

by  agent,  etc,  for  raplevin  or  return , XOO 

Arent. 

order  of  arrest  In  aetion  for  money  misapplied 56 

gflidavit  by,  for  replevin  or  return •••••••..,  100 

101 0 
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A§ppe0d  Case. 

See    "Submission  of  Comtxovesst." 


of  pleadings,   wjicn  allowed IW 

when   demurrer  sustained ^ 1*5 

of  petition  or  answer  in  dispossess  i»roceedingi -.- 1 

costs  on • --..  9M4 

AnsTrer. 

See  *'  PlbaDimgs." 

Appeal. 

when  appeal  may  be  taken .--  SJO 

from  orders  on  motions 257 

in   dispossess  proceedings    • 1 

where  plaintiff  or  defendant  poor  person S2 

to  what  court  appeal  may  be  taken .•  •  •  •  ^^ 

how  taken  in  second  d^artment 310 

payment  of  costa  to  clerk ' Sll 

time  to  appeal  1 311 

service  of  notice  on  clerk • 311 

■ervice  of  notice  on  respondent 319 

omission  to  serve  clerk  or  respondent SIS 

when  amendment  of  notice  allowed 313 

undertaking  to  stay  execution    314 

exception  to  sureties  on  undertaking 3t^ 

lustification  of  sureties 315 

how  proceedings  stayed 81^ 

return  by  clerk  to  appellate  court. StT 

settlement  of  case  on  appeal ..^ 318 

when  justice  dead,  etc... 319 

procedure  when  adverse  party  has  died SIH 

when  party  dies  pending  appeal ??1 

order  of  substitution 322 

hearing    « 32S 

on  what  papers  heard ..•••• 

judgment    on SIO. 

dismissal «.,•••• ••*..•. 

reversal  on  stipulation • 

restitution  on  reversal  ...«•..•«.• 

setting  oflF  costs  and  recovery ••.*......  Sl< 

clerk  of  appellate  court  to  return  papers,  etc S27 

to  whom  costs  awarded •*•.••••«... 

amount  of  costs  on •• •••••• ••••.. 


Appearance. 

action  may  be  begun  by S€ 

in  person  or  by   attorney .■ 40 

by   marshal   prohibited    293 

special   appearance   on   question    not  involving  merits 145 

proof   of   plaintill's  case   on   default 147 

Appellate  Term— Second   Departnaenc. 

designation  of   justices   for CIO 

appointment   of   clerk,   deputy  clerk  and   attendants.... 310 

salaries   of   clerks   and   attendants 310 

Arrest.  ^ 

iurisdiction  to  issue  or  vacate  order  of • 1 

in  what  cases  order  granted •••.....  96 

when  granted  in  action  to  foreclose  lien  on  ckattel.  .• 140 

not  granted  on  submission  of  controversy..... 3I3 

affidavit  and  undertaking  on  granting  order 37 

requisites  of  order gg 

summons  to  be  returnable  immediately.... ^ 

order    to   soecify   bail gg 

order  to  be  executed  bv  marshal «.••••• K 

papers  to  be  delivered  to  arrested  person I 

proceedings   uoon  arrest ^' 

detention  of  nrisoner  until  court  is  in  session 


I 


proceedings  ^hen  justice  is  a  witness. 
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Af  rest  -^  Continued. 

plaintiff  to  be  notified  of  arrest •.•••...  dl 

bail  or  deposit  before  return <Q 

etamination  of  bail  before  return 63 

defendant  to  bave  reasonable  opportunity  to  procure  bail 08 

payment  of  deposit  into  court 68 

Sail  or  deposit  after  return (M 

when  defendant  to  remain  in  custody 65 

when  defendant  entitled  to  jail  liberties 65 

detention  of  defendant  by  marshal 06 

adjournments  when  defendant  .under  arrest 103 

undertaking  by  defendant  on  application  for  adjournment 67 

motion  to  discharge  from 6S 

privilege  from   61) 

diKharge  of  privileged  persons  from 6P 

undertucings,  sureties,  etc 70 

actions  for,  excepted  from  jurisdiction 1 

XaBlflriBSient. 

when  assignee  may  maintain  replevin 96 

right  to  counterclaim  demands  against  assignor 152 

AMlflrned  Clalvaa. 

tcaxisfer  of  action  to  district  of  defendant's  residence 25 

4ttaehHi«Bt. 

jurisditction  to  issue  or  yacate  warrant 1 

when  warrant  to  be  granted  78 

not  granted  on  submission  of  controversy 248 

requtsitkA  of  affidavit  •  •  74 

affidavit  to  be  filed 74 

contents  of  warrant V 

warrant  to  accompany  summons 75 

.  undertaking  on  granting  warrant 7B 

warrant  to  be  executed  by  marshal 56,  302 

how  executed   77 

at  least  six  days  before  return  day 77 

on  what  prof>erty  wsrrant  may  be  levied 7T 

method  of  levying  on  different  kinds  of  property 7R 

cef;tificate  of  defendant's  interest  in  property  to  be  furnished  in,  70 

person  refusing  certificate  of  defendant's  interest  to  be  examined,  ^0 

marshal   to   collect   debts,   etc.,   attached M 

action  by  marshal  in  aid  of   ■. . . .  81 

restoration  of  property  when  attachment  discharged 82 

service  of  summons  and  warrant  on  defendant fiS 

*         .undertaking  bv  defendant  to  regain  property 84 

claim  by  third  person  85 

bond  and  delivery  on  claim  by  third  person 85 

judgment  on  bond  on  claim  by  third  person 86 

action  by  defendant  on  third  party  bond  when  attachment  va> 

cated    87 

return  by  marshal   88 

application  to  vacate  and  modify  warrant 8ft 

effect  of  vacating  warrant 00 

judgment  where  property  has  been  attached 01 

execution  on  judgment  where  property  has  been  attached 01 

undertaking,  sureties,  etc '02 

property  taken  under  cannot  be  replevied 05 

against   delinquent  witness 107 

execution  of  warrant '.0(> 

fees  of  execution  of  warrant 100 

Attomer. 

defined S60 

persons  assumini[  to  be,  without  authority 8 

misbehavior  punishable  as  civil  contempt K 

marshal  not  to  act  as ■ 203 
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Attorney  —  Contlnned. 

appearance    by , # 

when  to  be  assigned  for  poor  person •. ••  47 

to  prosecute  for  poor  person  without'  competisation 47 

entitled  to  costs  in  favor  of  poor  person 53 

order  of  arrest  against,  in  action  ^r  money  miMppIicd 66 

Attorney-Geneiral. 

may  issue  summons  for  penalty ••« 9 


i« 


Ball. 

fictitious,  a  contempt •• S 

order  of  arrest  to  specify K 

before  return  on  oroer  of  arrest 6 

examination  of,  before  retarn  of  order  Qf  fVT^t 61 

defendant  arrested  to  have  reasonable  opportunity  to  procure*  •  63 

after  return  of  order  of  arrest. 64 

Bank  Bfotes. 

may  be  attached   ^•••••••«  IT 

Bankruptcy. 

costs  when  defendant  interposes  plea  of ••••••«•••••••«  SI 

Bastardy. 

jurisdiction  of  action  on  bond ....»« 1 

pleadings ,..,,.,.... 17^ 

costs  t ••«.«..••.. 


Battery. 

actions  for,  excepted  from  jurlidlctiim........ *••••.••       1 

Bill  of  Parttcniars. 

when  to  be  ordered ••••••^p. «•.•••••»••••••••••••••,•    Ifi 

Bills  and  Notes. 

See,  also,  "  Negotiable  iHatmoMtifTa.'' 

joinder  of  parties  to ...«. • • 4S 

right  to  cottnterclaim  demands  ttimtt  trtdtf«for iss 

Board  of  Jnstlces. 

Sec  "Justices," 

Bonds. 

jurisdiction  of  action  on .» •..••••9 •  t 

on  surety  bonds    » 1 

successive  actions  for  tepsrate  inatallmenta 1 

may  be  attached 77 

fictitious  surety  a  contempt ^ 

of  marshal    • • 


Breach  of  Promise. 

excepted  from  jurifdictkm , •••••••» ••        1 

Calendar. 

power  to  make  rules  for  reservad  mk^wUt.* .....•••., ••      12 

Chattels. 

jurisdiction  of  action  to  foreclose  lien 1 

actions  to  foreclose  lien  on,  see  **  LtKW.** 

City  of  New  York. 

jurisdiction  of  actions  against »•••«••••»•.••••...  1 

of  action  for  penalty  under  chartert  .«»..#..•»  .««»»••*.  1 

in  what  district  action  by  or  against  to  be. brou|(Ilt.f ,.  •••»«^«..  S 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  line  or  penalty  under  ordinances.  M 


til 


INDHX  TO  MUNICIPAL  COUKT  ACT. 

Clerk, 

defined '.'.'.'••  '860' 

duties  of 282 

office  hours   .^ 282 

misbehavior  punishable  as  civil  contempt • ••  8 

form  of  docket 284 

entries  on   docket «... 285 

fndex  to  docket 286 

to  deliver  docket*  etc.,  to  successor 287 

successor  mav  issue  execution  on  unsatisfied  docket 288 

to  collect  ana  account  for  fees* • 283 

amount  of  fees  payable  to 847 

no  fees  in  action  by  employe  for  services,  except,  etc 44 

Qode  of  Civil  Proeedare. 

when  applicable •«•••••.., 20 

provisions  not  applicable. ••  860 

Commtyslon, 

to  take  testinooy.  «e«  "  DsroaiTion.** 

Complaint* 

See  **  PuLAOXKoa." 

COBtpronsise. 

offer  of  judgment  by  defendant. •••• •••••••••••••••».•••  148 

acceptance  of  offer  ef  judgment •.•••»•»•»••••«•••  148 

Coninlttec  of  Pertion  and  Property* 

service  of  summons  on • ••••••••••••«  81 

Conditional  STale. 

forclosure  of  contract  of , •  139 

judgment ;  order  of  arrest;  body  execution ••••....•• 140 

mal  judgment w. ..•••...  141 

Co»dltlon«. 

pleading  cc'iiditions  precedent*. • » .•••...  169 

C«»fe«sIon«    . 

jurisdiction  to  repder  judgmcoU  ^tc.,  by....... •••4...«  t 

OonnonC        ... 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by. ..^,«..,^,^,..  ^ 

Convtrnetion.  "' 

rule  of  « • .••,««,,,,,.»,.»..••.•, 862 

saving  clause   ,  •  861 

when  act  to  take  cffectt  ..•••«#••••: • •  •  •  •  •  ^  86o 

Contempt. 

criminal  defined «•  4 

punishment  for  criminal. « • 5 

in  view  of  court  punished  summarily* •»•* • •«..  6 

notice  of  accusation  when  not  in  view  of  court..*. 6 

puaiflhcnent  for,  does  not  bar  indictment , 7 

when  itanishaUe  ctviliy*. .  • » .  •, 8 

in  view  of  court,  punished  summarily. ,,«,. ^ «,,.,«,,  j^  .  .^ ..... .  8-a 

In  ottier  causes,  action  to  shjow  cause. 8-6 

return  of  order,  fine  or  imprisonment , . , . .  8-c 

warrant  of  commitment 8*e;  8-^ 

pajrment  of  fine  bar  to  action 8-d 

omission  to  perform  duty  in  power  of  offender 8-e 

discharge   from   imprisonment. '. i 8-f 

misconduct  when   punishable ...«««••  ni  j|fC 

by  delinquent  witness ....».?......•.««.#..«•• 200 

failure  of  marshal  to  pay  money  ooUected • 807 

•^  Contract. 

furisdlctlon  of  action  for  damages  for  breaeh <•••«.  1 

joinder  of  causes  of  action  on ^  •*...» .  146 

counterclaims  in  actions  on.  < . < * • » . •«  151,  152 

attachment  in  action  for  breach. »i. ..    79 

Converwion.     •  ■ 

order  of  arrest  in  action  for .....«.,••••-.  L% 

attachment  •  in  action  for i..  .«•.•,...•••.••••  78 

Coroner. 

misbehavior  punishable  as  civil  contempt ...«.•*.•  S 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

C^vpormtlon* 

defined •••.;•-...••.•*•  800 

included  in  term   **  person  '* ;.•...;; 360 

jurisdiction  of  actions  against 1 

in  what  district  to  be  sued 25 

service  of  summons  on 31 

verification  of  pleadings  by • 164 

allegation  of  corporate  existence 175 

when  proof  of  corp-trate  existence  unnecessary 176 

when   misnomer   waived   by 177 

stock  may  be  levied  on  under  attachment 77 

order  of  arrest  against  officer  for  funds  misapplied. 56 

Costa. 

liability  of  guardian  ad  litem  for 41 

in  favor  of  person  suing  or  defending  as  poor  person 53 

on  order  to  prosecute  marshal's  bona 355 

to    prevailing    party 330 

when  neither  party  to  recover 331 

sums  allowed ..••  832 

when  defendant  entitled  to  increased  costs. ..' 333 

on  demurrer 3M 

on  amendment  of  pleading • 335 

on  adjournment 336 

after  discontinuance  on  answer  of  title 337 

where  title  to  real  property  appears  from  plaintiff*a  showing .  •  33^ 

in  action  on  bastardy,  etc.,  bonds ....•...••..  339 

in  action  by  working  woman  for  wages .' 340 

amount  of.  on  appeal. 346 

taxation  of 341 

review  of  taxation . . .  .^ ' 342 

duty  of  clerk  on  taxation S43 

affidavit    respecting   disbursements < • 344 

to  be  paid  to  clerk  on  appeal 311 

excluded  in   determining  jurisdictioii. *..' ..r 1 

in  action  by  state  or  city  for  penalty •..•  89 

Conn  terelalm . 

See  "  Pleadings." 

when  to  be  pleaded.. ••.••.•• •«.• •••••  151 

Conrts. 

by  whom  held •• ••••••.•••.. •••..  13 

rotation  of  justices. • •.•••  IS 

where  held a...^. ........  17 

sinking  fund  commissioners  to  provide  place  f«  r  holding. .....  17 

when  to  be  held .•..,.••... ••...  17 

each  district  to  have  seal • • ••  18 

access  to  courthouse ••••••••.•  19 

city  authorities  to  furnish  supplies  and  pay  saUfica,  etc......  It 

Criminal   Con  vernation. 

actions  for,  excepted  from  jurisdiction ........•..•••••••••••.  l 

Crlmlnnla. 

order  for  examination  of  person  under  sentence. ; •••••••  223 

D. 
Dnmairen* 

jurisdiction  of  action  for  hreaclTof  contract. #.< • ••••  1 

for  personal  injuries,  etc •«.••••.•••••  1 

for  deceit  or   fraud •••.•••,..•  1 

pleading  matter  in  mitigation  of •.••••  174 

ascertaining  on  default  of  defendant  in  replevin.. ••..  122 

against  delinquent  witness •••••  200 

Deoett. 

jurisdiction  of  action  for  damages....... •••••••«•  4 

Decision. 

requisitet  of.  in  replevin..^ ••••«••«••••••..••••  120 

in  replevin  tor  part  of  several  chattels • •••  J21 

1(124 


INDBX  TO  MUNICIPAl^  OOUBT  AOT. 

Detevlt. 

jurisdiction  to  open .......* 1 

dismissal  of  action  for 248 

proof  of  plaintiff's  case  on 147 

power  of  court  to  open 258 

conditions  on  opening * 266 

when  defendant  allowed  to  defend  alter  substituted  service  of 

summons  35 

costs  on  dismissal  for  default  of  both  parties 881 

Oeflnltlonn. 

attorney    .,.,«  .800 

clerk  *..... 860 

corporation 860 

district J 860 

marshal    360 

oath 860 

person , 360 

signature  . . . , 860 

subscription    ..•.••.••........ 860 

D^ponltlOBn. 

justices  may  take • •••••••.•«.  10 

when  to  be  read  in  eridenee  ..••.••«•••••••• ••••••••..  235 

effect    of    226 

recovery  of  expense  of  taking ••'••••  380 

I.  On  coMMissToir  to  take  TimiioirT. 

when  commission  may  issue ••••••••••• 205 

commission  on  consent 206 

on  oral  questions 206 

how  commission  granted 207 

adjournment  where  commission  granted , . . . .  208 

execution  and  return  of  commission 200 

certificate  of  execution •:.  219 

certificate  a  sufficient  return • 211 

suppression  of 212 

may  be  read  in  evidence * . .  • 213 

objections  to  testimo>iy % 213 

power  of  commissioner    • •  214 

receipt  of  deposition  by  clerk ••• 215 

to  be  filed  on  return   ...'. • •......•..•...•  215 

Inspection  of,  by  parties • •••••  215 

II.   To   TAKS    TKSTXlfONT    CONDITIONALLY. 

when   ordered • ••••••••••••••••••.  216 

affidavit  on  application   *••••.•••• 217 

order  by  consent   ••••••..«• 218 

order  for  examination    •••• 219 

witness*  fees  to  be  paid ••.*..•. 220 

•  compelling  attendance  of  witness  ••• 220 

adjournment  of  examination    ..••• •• ••  222 

service  of  order  ...•••. •• • 221 

HI.  Ot  raisoNns. 

order  for  examination •••• •••••••«•••••• ^8 

rules  for  examination   ......j...**.*..*. 224 

manner  of  taking  and  returning  deposition  ...••••• g4 

refusal  of  person  examined  to  answer • 22f 


▼Ainntary  hy  plslntiff  ••.#•••#. •« ••••••••• 8tt 

'^aitnnal.                    ^    ,    ,  o^o 

when   nonsuit  authorized    Z4» 

on   merits    .••••:••'•••  j;    •.•■ : rJS 

power  of  court  to  open  default  after  dismissal ,  258 

i«a5 


INDEX'  TO  MOI^IC!PAI>  OOUBT  ACft. 

Dispossess  Proceedlnffs* 

jurisdiction  of   .«« .....••• •  1 

to  make  iinal  order  upon  confctifaHi  or  eonsettt  •  •  • 1 

who  may  serve  precept  •••.......•«•.•.».• • 16 

amendment  of  petition  or  answer ] 

may  be  tried  with  or  without  jury* ••■••« «..,.,........  1 

directuig  or  eottinf  Mide  torttct  .»..*». 1 

motion  for  n^w  trial  1 

appeal ,«,,«  •.*•<.•«•.. »..,.. 1 

final,  order  awarding  costs  may  be  docketed 966 

fees  in •«.•••••• IBI 

District. 

defined   . Z90 

in  v.'liat  district  action  may  be  brought 25 

transfer  of  pending  action  to  another  district 25 

District   Covrts. 

jurisdiction  transferred  to  municipal  cotirte •t«.»«»*. 


• 
* 


Docket. 

what  to  contain   •••.••••••  Ml 

entries  on,  where  defendant  liable  to  arrest.*.... »...  251 

how  entries  made    ,.,, • 285 

entries,  or  transeript,  admissible  as  evidence *. 2S5 

index    ,..>«•.....»#•••.••...•••.••.  2M 

to  be  delivered  to  snecessor  of  cterk 387 


I 


Documents. 

order  for  exhibition  of ••#«•• ••••••••.     165 

B. 
KntbcssleineBt. 

order  of  arrest  in  action  for' ,.....••..*,..«• «••• •••      M 

SBmployees. 

costs  in  action  by  woildtig  womah  for  wages  ....«,.«. «.  310 

no  fees  to  be  exacted  in  action  for  vragss* «/.««««•••••.•«.•.  94^ 

execution  under  judgment  for  wages  ...«....#«. to ••••••••••••.  274 

Ba^itT* 

no  equity  jurisdiction  ••••.«•• ••••.»••        S 

Bscspe. 

jurisdiction  of  action  for  damages  f or  >  • .  •  •  •  • • ••  •        1 

STidence. 

See,  also,  '•Witness.** 

commission  to  take  testimony,  see  *"  Di^^tTIOlf/* 

objections  to  testimony  taken  On  commission««.«*«»«».%*«.«»«.  21S 

order  for  exhibition  of  writing  or  account.  ..••.••..«••»•..•  .^  146 

when  proof  of  corporate  existence  unnecessary •<•.••*#••••»••••  178 

failure  of  proof  distinguished  from  variance ••«••• ••••••.  ITS 

transcript  of  proceedings,  etc.,  presumptive  evidence. 15 

entries  or  transcript  of  docket  admissible  ,.».  9R5 

certified  copies  of  papers  admissible  J8P 

nmrshars  retnm  on  eiiceention  in  T«plevin  presnmpthre  «vlikflce 

against  snretiea  ; « ;. •. ». . • 127 

BxecvitiOtt. 

I.   GkhbkALLY.                                                                                .^n.'--f,  ••  ^^ 

now  issued   •....••.••.•.«....•...•...•  w^^jp  ^%'  *  *^  ••■••«•■« .  t^v 

•   'Wlflrtt  trfihstffpt  filed  with  cotintv  c*M»'.\'. . .' 989 

^successor  of  clerk  may  issue,  on  unsatisfied  docket »•«.•.«*  W^ 

'on  final  order  in  dispossess  nroceedinga  awardling  cotU. ....... .  8M 

on  judgment  against  marshal   ' ....• •..  207 

requisites   of «•.•••««•«.» 271 

renewal  of  ..'• 27S 

lOlBO 


INP©<.TO  HUNiaiPAI^  COURT  AOT# 

• 

Bseoutlon^ContlDaH.  .  ,..^  .1  . , , 

I.  GiENKBAXXY  —  Continued. 

no  exemption  under  judgment  for  wages • •••  Vf4 

chattel  seized  under    cannot  be  replevied* »••»»•«•••« ■••«»*irtir«  'if 

on  judgment  where  property  has  been  Attaelltq ,..«.  91 

•gainst  Joint  dd^prv  vhen  all  n^t  lumniMed 9N»  985.  266 

jurisdiction  to  grtnt  or  vacate  stay..., •«•»••«. ••.*•«••.»••».  1 

stay  of,  not  to  exceed  five  days... r...k •.#..»• »•»« 1 

sale  of  property  limited 27a 

liability  of  marshal  for  failure  to  levy  or  return *,%.."  tflffi 

aatlsCactioo  of-judgmmft •••••• ••.«*...»..•«•.  277 

return  of 277 

reqwisltcs  of,  on  Judgment  for  d«Iiv#ry  of  chattel. ijj 

for  damages  awarded  by  judgment  ...*•.».,«.••%..••••.•••■•  JJJ 

fomi  and  contents  . . .  —  — . . .  • , • J^ 

fliarshars  power  to  taV*  chattel   ..-; J^ 

marshal's  return  presumptive  evidence  against  sureties 1^ 

III.  Against  pekson.  ^-^ 

arrest  under • *J^ 

limited   275 

indorsement  on  summons ^  ^fj 

when  different  causes  of  action  joined • •  •  ■*  JJl! 

fn  action  to  foreclose  lien  on  cnattc! 140 

not  to  issue  on  submission  of  controversy.  .....>,•».,. t  •  •  243 

nnder  Judgment  for  wages '.'..'» i  .•..*.'.....  i ..  *  WM 


0xe««tMPa  Mi4  Admlsiatvatoms. 

jurisdiction   of   actions   against    ••••  ^ 

counterclaim  in  actions  against^ *j2 

counterclaims  in  actions  by   »•••*••»••«>••••§•»•  n*ff| 

■lifcy  SUA  without  jolnhif  b«il«6«i«fyt •##•••  ••#.•.•••#•••« ** 

Bxemptlon.  Mfi 

aooe,  frpm  tMfntioii  P»  M^jwmti  m  ««««»••••••# «t« 

actioni  for,  cjjwptcd  frpna  Jun»qwt|pji »•••* ••  * 

are  property  of  city  «••*•••••• ••• •••  gj 

clerk  to  collect  and  account  for. • ^ 

amount  payable  to  clerk  .....  /I .; ^J* 

not  to  be  exacted  in  employee  s  action viwjiia<»«.^4«v<*<«it*f  pM 

in   summarv  preccadings    ....*... •.*«.,•••••.  356 

on  docket  of  Judgment  in  county  clerk's  office ^ 3oU 

on  execution  of  warrant  of  attachment  against  delinqiiowt  if lb» '  ■ 

ness    ". iw 

of   jurors    • •  ^J 

marshals* » •  JJJ 

stenographers* • 3o3 

of  witnesses f  1 . . . » » t f 852 

mileafl;e  of  witnesses 852 

in  action  by  state  or  city  for  penalty >«»l# •«  »8M 

Fldelttr  CoiNP«My. 

•     may  be  surety  in  replevin f»»»i. W^ 

jurisdiction  of  action  for ^•^4««f#<«*  1 

in  what  di^tnpt.actjon  to^bc  brought  .«tt. ..»•,.  JB 

order,  of  arrest  in  action  for .,..,.,...,...,.,,.,.,,.»».  66 

affidavit  and  undertaking  not  required  on -order  of  arrest 07 

Fire  Department.  I    • 

in  what  district  action  for  HnaMas  to  b«  hrott|;lit.*...<.. 96 
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INDEX  TO  MUNICIPAL  COURT  ACT. 

Foreclosure. 

of  lien  upon  chattel,  see  *'  Lib>." 

Foreign  Corporations. 

See,  alsoi  "  Cokpokatiohs."* 

jurisdiction  of   actions   against 1 

verification  of  pleadings  tor •....     164 

attachment  in  action  against 74 

Forfeiture. 

indorsement  upon  aummons  in  action  for 3S 

Fraud. 

jurisdiction  of  action  for  damages 1 

jurisdiction  to.  grant  new  trial  for 1 

new  trial  on  ground  of ,  255 

order  of  arrest  on  ground  of , 56 

attachment  on   ground  of 7S»  74 

Fraudulent  Conveyance. 

order  of  arrest  on  ground  of 06 

O. 
Ouardlan. 

service  of  summons  for  infant  on  •....••••••• • 31 

Guardian  ad   liltem. 

appointment  of   ...••....•..•       41 

when  liable  for  costs  .••<•..••»«<•«•••••«•••••.•••••       41 

H. 
Healtlft  DeiMurtment* 

in  what  district  for  penalty  to  be  bnmi^t  •....•••••• ••••       25 

HIrlnff. 

foreclosure  of  contract  for  hiring  of  personal  property. 139 

Husband  and  Wife. 

actions  for  loss  of  society,  exceoted  from  Jurisdiction l 

husband  not  necessary  partV  in  action  by  or  against  wife 42 

pleading  in  action  on  abandonment  bond 17R 

costs • .••.••.. 339 

!• 

Ineompetent  Persons. 

service  of  summons  on   ..•«•••••••*••••.•...•••••,...•       81 

Indletment. 

punishment  for  criminal  contempt  does  not  bar ••..         7 

Infants. 

service  of  summons  on • Si 

appointment  of  guardian  ad  litem 41 

may  petition  for  leave  to  prosecute  as  poor  person 45 

Inspection. 

order  for  exhibition  of  writing  or  account ....••... 1)K 

Interest. 

excluded  in  determining  jurisdiction 1 

Interpleader. 

when  allowed  by  order 187 

by  third  party  in  action  for  replevin llfis 

J. 
Joinder. 

of  causes  of  action,  see  "  Pleading."  ^ 

of  parties,  see  '*  PxaTiss." 
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INDBX  TO  MUNICIPAL  COURT  AOT. 

VoiBt  Debtors. 

when  to  be  regarded' as  one  party •.•...».•.•••••••  48 

failure  to  join  penons  jointly  liable   48 

judgment  when  all  not  aerred   • 264 

docketing 287 

execuHon 286^  266 

actum  on  judgment  against  defendants  not  aerred 268 

Jvdffment. 

jurisdiction  to  render  by  confession 1 

to   render  upon   consent 1 

to  vacate  or  modify 1 

of  action  on 1 

Inr  default 147 

offer  of,  by  defendant 148 

when  counterdaim  equals  demand  • 168 

when  demand  and  counterclaim  not  equal 1S8 

alBrmative  relief  on  counterclaim  > 104 

final»  for  plaintiff  in  action  to  foreclose  lien  on  ehattel 141 

in  reolerin  123 

in  replevin  for  part  of  several  chattels 121 

requisites  of,  in  replevin   120 

where  property  has  been  attached 81 

when  nonsuit  authoriied 248 

of  dismissal  on  merits 249 

when  sum  exceeds  jurisdiction 260 

when  court  may  direct  verdict 262 

where  defendant  liable  to  arrest 261 

decision  to  be  rendered  within  fourteen  days • 280 

court  may  vacate  judgment  bv  default 263 

motion  to  vacate  or  amend  judgment 264 

conditions   on    vacating .•••t. •.««.•,. 258 

how  pleaded •»...* .••.•••...  188 

docketing  in  office  of  county  clerk 2101 

lien  on  real  property  after  dodceting 288 

docketing  transcript  in  another  county 280 

against  joint  debtors  when  all  not  served 284 

how  docketed  against  joint  debtors  when  all  not  served 267 

when  satisfaction  presumed 2^ 

satisfaction  of.  on  return  of  execution  *•.•• 277 

when  nonpayment  punishable  as  contempt  ...•••••. 8 

atpunst  marshal;  docketing  transcript  ••  270 

filing  of  transcript  of ^  against  maruial 297 

action  on,  against  joint  debtors  not  served 288 

warrant  of  attachment  in  action  on •.•..•......••.•.  78 

JnrlsdletloB. 

generally   ..., ...•• •.....•.•••••••••• 1 

of  district  courts  transferred  to  municipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brou|(ht 26 

transfer  of  action  to  proper  district 25 

how  affected  by  vacating  warrant  of  attachment..... 90 

of  action  to  recover  chattel 96 

counterclaim  for  amount  exceeding 167 

demurrer  to  complaint  for  lack  of   «... IM 

answer  of  title  to  real  property 179-188 

title  to  real  property  -appearing  on  plaintiff's  showing. .......  184 

nonsuit  for  lack  of •• ..  218 

party  may  remit  amount  exceeding  jurisdiction  ...••• ••••.  280 

of  action  on  marshal's  bond ••.••••••.••  288 


• 


demand  for  trial  by.  in  dispossess  proceedings. •  • ••        1 

trial  fee  in  actiop  by  employee  for  services. •••      44 

misconduct  of  jurors  punishable  as  civil  contempt* ••«»•••••••»        # 


INDEX  TO  MtJNICtML  COrRT  AC*. 

ilnry  and  Jnrom  —  Continued, 

delinciuent  jurors  puniskable  for  civil  contempt. ....•••••,••.  S 

drawing   the  ^  jury •....••.••••...•...  231 

trial  jurors  in   Brooklyn 23l-a 

liftt  OX  jurors  to  be  furniahed  to  clerk...' •*« 233 

qiialihcation  ot  jurors  ..••••••••.••.••••«..  233 

exemption  from  service  In  other  courts 1 

fine  against  delinquent  juror ,..•«,« 

when  jury  of  twelve  may  be  dtmandwl  .••••...••.•• •«.. 

how   jurors  summoned    ••••.•••••« 235 

proof  of  service  of  summons •• 235 

summoning  of  tailsmen «••#•>•«•.•• 236 

ballots  of  jurors  summoned  but  not  drawn  .tt*** • 237 

requisites  of  verdict ....••.•«•••••••.•••.•••«.  239 

fees  of  jurors   ••.••••••••••..*•••••• 351 

<lvstlces. 

may   administer   oaths,   etc • .  • . .  ^ • 10 

to  hold  court  in  district   for  which   elected.... 13 

rotation  of  justices  .......*.« .,..-... IS 

death  or  removal  not  to  impair  proceedings. . . . , 16 

successor  in  office  may  continue  proceeditigs 16 

to  have  access  lo,  and  possession  of  courthotTSe 19 

hoard   of.   how   constituted    11 

election  of  president ...••.•••. 11 

meetings  and  minutes  thereof 11 

designation   of  secretary  and  attendtnt 11 

may  establish  public  ntle«  rclatrre  to  meetl«i|?s,  etc.....  11 

may  make  rules  of  procedure  and  practice 12 

concurrence  of  majority  required  for  resoltttlon. 11 

Jiutfees  of  tlie  Peace. 

jurisdiction  transferred  to  municipal  courts i 

tlbel. 

actions  for,  excepted  from  lurisdietiofl 1 

Lien. 

Jurisdiction  of  action  to  enforce  mec1kanl£*s  Ifen i 

of  judgment  on  real  property  after  docketing 263 

foreclosure  of  chattel  Hen,  jurisdiction  of  action 1 

when  action  may  be  maintained 137 

warrant  to  seize  chattel » 13^ 

action  on  conditional  sale  agreement. « 1?9 

action  on  contract  for  hiring  of  personal  property 13D 

issuance  of  execution  against  person 14# 

allegation  that  property  disposed  of  or  concealed 1-ICi 

when  order  of  arrest  granted 140 

indorsement   of  stimmons 140 

final  judgment  for  plaintiff 141 

right  to  foreclose  without  action  net  Effected 142 

mode  of  enforcing  Hen  specially  preseribed  by  tiw  not 

affected 142 

Lfmltatloa  of  Aotloa*. 

by  elaimant  in  replevin  against  nurfttel  .•»*••••••••••.•••••••  114 

Lnnatlo. 

service  of  Bunmons  on  .....**•••••••••«»*•*•**•*••«•«••••••  d 

BI. 
I^^alicioiia  Proseevtioii. 

•ctkms  for,  excepted  from  furffdlettoil  ••••««.•••••**•••••••••  1 

Harried  lVome#. 

See,  also,  "  Husband  and  Wire." 

may  prosecute  or  defend  as  if  ningte  .....•••••••••••••••••••  41 

1«30 


nrasx  to  'UimioiPMj.  court  act; 

4lcfine<l    «..<*«..•». • 860 

not  to  act  af  attoraegr  » «*.•.«•*• 299 

liability  for  ncikcl  to  levy  or  return  esMiitios, •»•«.<* •••••.  276 

misbehavior  punishable  i»  civil  coattmpt   ........*.«» .«  8 

naqr  acrvte  tuninons *..* .....•...«*«.••.•««•.  86 

process  to  be  served  by  marshal   802 

to  serve  order  of  arrest,  etc *  t  { i .;.«.'. .  '60 

to  collect  debts,  etc,,  attached 81 

may  *rve  pfdcess  wftMn  city  WmiU  803 

law*  rdatinir  to  takinf:  and  restittition  of  property  by  sheriffs 

aopHcable *i...* 304 

'      to  keep  entry^boek »»« • ^ 

to  indorse  process ,  3^ 

removal  and  suspension •'•'  '  gJO 

hearing  before  secretary  to  mayor •  oOR 

fees  of 354 

costs  on  order  to  prosecute  bond ,  355 

bond  to  be  executed  by '  ^JJ 

form  and  stilRdency  of  bond" 2»4 

Jurlddlctldfi  of  actions  on  bond •  •  •. ^ 

}»tosecut{on  of  bond    • ^ 

n  what  court  bond  may  be  prosecuted jg?? 

rendition  of  judgment  against .,.,.... "  *»" 

docketing  of  transcript  of  judgment  a^IfiSt y  ^J*' 

judgments  against;  transcript;  execution   '•  *»" 

entry  of  judgment  to  be  indorsed  on  bond • • .  ij 

aaoount  collected  on  judgment  tt  be  credited  pn  bond  ..♦ - 

dty  clerk  to  report  canceled  bonds  to  mayor WO 

renewal   of  bond    .v.««»*  BOO 

tppointmenfWihred  taf.  fhlfitrt  to  ittf  bead aW 

payment  of  money  collected  by 807 

contempt  for  failure  to  pay  melley  collected 807 


•  I 


MMutcr  and  Servant. 

free  summons  in  aCf i6n  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages « 840 

no  fees  to  be  exacted  in  action  for  wages 848 

MAyor. 

removal  and  tnapenaioti  of  marshal. .  • « 806 

llfclianles'  litens. 

jurisdiction  of  action  to  enforce t . . .  1 


when  waived  by  corporation 177 

may  be  attached *.  77 

H.                                                    .  . 

when  misnomer  Waived  by  corporfttion 177 

as  ground  of  attachmefit«  ..•....* 78 

pleading  matter  in  mitigatfon  of  damages. 174 

ICeffOtlable  lAAtntmenta. 

joinder   of   parties  to 42 

may  be  attached 77 

rignt  to  counterclaim  demands  against  transferor 152 

Nevr  Trial.  »•  -- 

jurisdiction  to  grant • m ^ t«.t*.  1 

motion  for,   in   dispossess  proceedings •• .  .'./*i.  J.  .'.uk^t^i     1 

motion  to  set  aside  verdict,  etc ■ . « 254 

for  fraud  or  newly-discovered  evidence ,,,* 255 

court  may  impose  conditknis .*.... 256 

tnni 

\ 


INDEX  TO  MUNICIPAIi  OOITaT  ACT. 

Hew  York  Cltr* 

jansdicdon  of   actions  against    •••  ] 

jurisdiction  of  action  for  penalty  given  by  charier 1 

in  what  district  action  by  or  against  to  be  brought 26 

corporation  counsel  may  be  sonunoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances. .  56 


nonresidents. 

in  what  district  action  to  be  brought.* ^•.. ..•••.••  25 

persons  having  regular  place  of  business  not  nonresidents. .  • . . .  25 

order  of  arrest  in  action  sigainst 66 

attachment  in  action  against   • 74 

verification  of  pleadings  for  tt*********** •»•••••••«•••••••••  164 

Ilr'onsvit. 

when  authorised .••• MS 

O. 
Ojith. 

defined    • SdO 

justices   may   administer    10 

commissioner  to  take  testimony  may  administer 214 

Oflleers. 

order  of  arrest  in  action  for  funds  misapplied. - 66 

increased  costs  in  action  against • 833 

Order. 

jurisdiction  to  vacate  or  modify  ..««•• »••.  1 


Ordinnnoes« 

order  of  arrest  in  action  for  fine  or  penalty  imder. ••••••••••  68 

P. 

Vartles. 

appearance  of 40 

real  party  in  interest  to  sue 42 

who  ma^r  be  ioined  as 42 

when  joint  debtors  to  be  regarded  as  one  party 43 

failure  to  join  persons  jointly  liable   43 

substitution  of  indemnitors  in  replevin  in  phice  of  marshal 116 

demurrer  to  complaint  for  lack  of  capacity  to  aue 158 

for  defect  of   parties    ..••.•.••••...•  158 

demurrer  for  misjoinder  of  parties  plaintiff 158 

order  of  substitution  pending  appeal    

substitution  on  death  of  adverse  party  before  appeal •.••.. 

Paysnent. 

presumption  of  satisfaction  of  judgment 

Payment  Into  Court. 

by  marshal  of  moneys  collected, 807 

Penalty. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought 25 

attorney-general  and  corporation  counsel  may  issue  summosu. . .  2V 

fees  and  costs  in  action  oy  state  or  city 29 

indorsement  on  summons  in  action  for «... 38 

order  of  arrest  in  action  for 56 

affidavit  and  undertaking  not  required  on  order  of  arrest  in 

action    for 57 

joinder  of  causes  of  action  for 146 

against  delinquent  witness 200 

Person. 

defined • 860 

Personal  Injuries, 

^msoiction  ot   actions   for 1 

;'dinder  of  causes  of  action  for 146 

pleading  matter  in  mitigation  of  damages 174 


1 


INDBX  TO  MUNICIPAD  CX)UBT  ACT. 

Persoiuil  Property. 

jurisdiction  of  actions  for  injuries  to ••»•••« «•••  1 

attachment  in  actions  for  injuries  to...... *•.••••.••••.  73 

joinder  of  causes  of  action  for  injuries  to •••••«. ••^..  146 

pleading  matter  in  mitigation  of  damages  ••« • •••  174 

Plea«tBS. 

I.  In  Gbnbkau 

may  be  oral  or  written • • •.•.•••••••....  146 

include  complaint,  answer  and  demurrer  ..•..«...•••• 145 

when  pleadings  ma]r  be  oral •... 145 

when  issue  to  be  joined •  • 145 

extension  of  time  on  special  appearance.  • .  •  • 145 

requisites  of  verified  pleadings 168 

how  Tcriiication  to  be  made 164 

by  whom  verification  may  be  made 164 

now  private  statute  pleaded  ••.••....... 167 

how  judgment  pleaded 168 

how  conditions  precedent  pleaded ..••..••..•..  169 

allegations  to  be  liberally  construed   ..••••• 170 

immaterial  variance  to  be  disregarded • 171 

when  variance  deemed  material 172 

what  deemed  a  failure  of  proof  • • 173 

allegation  of  incorporation    • 175 

when  proof  of  corporate  existence  unnecessary 176 

when  misnomer  waived  by  corporation 177 

in  actions  on  bastardy  bonds , 179 

in  actions  on  abandonment  bonds  •...«.. 178 

interpleader  by  order  • •••..  IMT 

IL   COMFLAZirT. 

what  complaint  must  contain 149 

joinder  of  causes  of  action  ,.* 146 

allegation  in  replevin  that  chattel  injured  by  defendant. 119 

Sounds  of  demurrer  to  complaint  ..^ 158 

imurrer  to  specify  grounds  of  objection 159 

demurrer  to  separate  causes  of  action  •••.......•• ...••  160 

tIL  Airswn. 

when  written  answer  required  •.•«.••.••••....•, 145 

when  answer  to  be  verified • ••••• •••••  145 

what  answer  must  contain  ....-.......•• '..••. 150 

answer  to  separate  causes  of  action  ..j. ...•• 160 

effect  of  denial  of  knowledge  or  information 163 

partial  defenses 174 

demurrer  to  partial  defense   ••.•.... \  174 

matter  in  mitigation  of  damages I74 

defendant  in  replevin  may  set  up  title  in  third  person ! .  [  1I6 

answer  in  replevin  may  demand  Judgment  for  return  of  chattel! !  117 

demurrer  to  answer   , ..,!!  162 

IV.   COUMTBBCLAIM. 

when  counterclaim  may  be  pleaded 151 

rules  respecting  allowance  of  counterclaims 152 

iudgment  when  counterclaim  equals  demand  153 

ludgment  when  demand  and  counterclaim  not  equal 153 

affirmative  relief  on  counterclaim  , 154 

when  defendant  sued  in  representative  capacity I55 

in  actions  by  executors  or  administrators [  15(j 

where  amount  exceeds  jurisdiction  of  court \\'  157 

reply  to  counterclaim  not  necessary \\"  yt-t 

dcamurrer  to  counterclaim   , .\,\\\  161 

V.  Amsndmsnt. 

when  to  be  allowed , i^ 

of  petition  or  answer  in  dispossess  proceedings  1 

when    demurrer    sustained    , , ,  145 

kare  to  plead  over  when  demurrer  disallowed \\  i4g 

14S38 
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INDEX  TO  MUNICIPAL  COURT  ACT, 
Pleading  —  Continued. 

VI#  AmSWIA    Of    TITLE    TO   MMkL    nOmTlT. 

requitites  of • •••  179 

undcruking  by  defendant  on  answer  of  title  to  real  proporty. . .  180 

new  aetion  to  be  brought  in  tuprcflM  eovrt 181 

discontinuance  of  old  action   10 

penalty  for  failure  of  defendant  to  deliver  undertaking 18S 

same  cause  of  action  and  defense  in  new  action 18B 

'  to  one  of  several  defenses -^ Ifl6 

title  to  real  property  appearing  from  plaintiff's  showing 184 

Poov  P«r soMa. 

who  may  petition  for  ItKwm  to  prosceute  as 4S 

contents  of   petition «..•......••..  46 

certificate  of  cl«rk  to  petitioner's  c^use  of  action 48 

petition  and  order  to  be  filed 47 

when  counsel  to  be  assigned < * ....'  47 

attorney  to  aot  without  compensation   47 

annulling  leave  to  sue  as 48 

when  defendant  may  defend  as • 4S^ 

order  permitting  defendant  to  defend  as • 50 

annulling  leave  to  defend  as • 51 

appeal  where  plaintiff  or  defendant  poor  parioa 52 

costs  in   favor  of  petitioner    .* ••••••«.». 53 

Proceedlnirn. 

jurisdiction  to  grant  or  vacate  stay  o£*. ••••••••••••.•••  •«.•».  1 

stay  of,  not  to  exceed  five  daya  «•.••••••• •.••.•••.••.  1 


» 


where  service  may  be  made   •.....••• ••••••••••••.•         9 

to  be  served  by  marshal^  ...^ •.••...••••••••••••«••• 902 

may  be  served  within  city  limits  ....••• •• ••••• 


Promlnsorr  Kote«. 

may  be  attached    ....••«••%•.•..« •.•«.••*••«••••••••«•  Ti 

Proof. 

failure  of  proof  distinguished  from  variance  •••••••••••••«••••  ITS 

n. 

Real  Property. 

See,  also,  **  Dispossess  Proceipxhcs.'* 

jurisdiction  of  summary  proceeding  to  recoviv. ••••••  •••••••••  1 

Answer  of  title. 

title  to,   excepted   from  jurisdictioa  •#•«.•>• ••••••••••••  2 

requisites  of  answer   «.»«.• •••.»•••••••••  179 

undertaking  by   defendant    •«.••••••  180 

liability  of  surety  on  defendant's  uAdertakiag ••.••••  S 

new  action  to  be  brought  in  supreme  couct»« ••...... •..•••..•  ISl 

discontinuance  of  old  action   ....•  182 

penalty  for  f ailtire  of  defendant  to  deliver  undevtrfdiiir •  18S 

title   to.   aopearing   from   plaintiff's   showing...... .;..-..  ]8I 

same  cause  of  action  and  defense  in  imsp  atftioa vis 

to   one  of   several   defense* las 

costs  on  ple»  when  undertaking  given. «..«••.. 331 

costs  on   discontinuance   after   antwer 3S7 

costs  where  queatioo  of  title  appeara  from  plaiatitf'a  dwwtat. . .  388 

Recorda. 

transcript  of  proceedings,  etc.,  presumptive  evidmce  of  feet...  15 

RemoTnl. 

transfer  of  action  to  proper  district 25 


[ 


IKDEX  TO  MUKIOlPAIi  COURT  ACT. 

Repeal. 

rcpeaUoc  ctoutt  ••••••••••••- • 864 


jurisdiction  of  action 1 

jurisdiction  to  issue  or  vacate  reoiiiaitioo* • 1 

requisition  to  be  executed  bj  marsnsl (i5»  802 

#hen  action  lo  recover  chattel  may  be  brought V6 

when  action  cannot  be  brouglit   05 

^davit  and  undertaking  by  plaintiff M 

rnuisitcs  of  plaintir#  aOdAvlt * 97 

amdavit  where  several  chattels  are  to  be  replevied 93 

requisites  of  plaintiff's  undertaking  for fO 

when  anient,  eta,  aMy  mtka  aflMaivit  for  replevin  or  return 100 

requisition  to  replevin .XQl 

how  requisition  executed 102 

•erviee  of  paper*  on  defendant  102 

execution  of  re<^uisition  when  property  concealed*  etc   ..^a....  IQft 

marshal  to  retain  possession 104 

delivery  of  property  by  marshal  104 

return  to  requisition   » . .  106 

notice  of  exception  to  plaint>£f's  sureties.  .»..••» lOft 

justification  ox  plaintiff  «  sureties  ...* 106 

notice  that  defendant  requires  return  of  chattel. 107 

proceedings  on  notice  to  return  cbattd 107 

affidavit  and  undertaking  by  defendant  for  return 107 

qualifications  of  aurcatiea « .••.#..••«.«.••.  * 108 

justification  of  sureties ••....•••... «..•• 100 

allowance  of  undertaking 110 

when  marshal  to  deliver,  chattel  to  plaifrtiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal .....' 119 

claim  of  title  bv  tiurd  pcnon 113 

affidavit  of  third  person  making  claim 113 

indemnity  by  plaintiff  to  mar^al  against  claim US 

delivery  of  cbattd  to  claimant  for  failure  of  plaintiff  to  in- 
demnify     ...,,  iia 

action  by  claimant  against  marshal 114 

'nderantty  to  tnarshsfacafriit  action  by  claimant 115 

substitution  of  sureties  as  defendants  in  action  b|i  claiwaKst..  115 

third  party  may  interplead  and  defend '. 115a 

answer  of  title  hi  thir d.person 118 

■newer  may  demafld  judgment  for  return  of  chattel 117 

requisites  of  execution  on  judgment  for  delivery  of  chattel....  11£ 

execution  for  dainagcs  awarded  by  judgment  of  replevin.......  11^ 

damages  for  injuries  to  chattel  by  defendant 119 

allegation  of  infuries  to  chattel  by  defendant 118 

reouisites  of  judgment,  verdict,  or  decision , ,.  120 

Judgment,  etc.,  for  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment 12.3 

form   and  contents  of  execution t .......  ^ . .  IM 

marshal's^  power  to  take  chattel  under  execution 125 

when  j>Iaintiff  may  sue  on  defendant's  undertaking 126 

«    when  defendant  may  sue  on  plaintiffs  undertaktag* 126 

marshars  return  to  execution  presumptive  evidence  against  sure- 
ties   HI 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

.   sureties    128 

effect  of  failure  to  rcplety  on  jurisdiction  of  action 190 

proceedings  where  defendant  net  personally  served 129 

joinder  of  causes  of  Mtion.. •••••...  lAL,  146 

Reports. 

publication  of  false,  a  contempt • 4 

ReaerveA   Calendar. 

power  to  make  rules  for , ]ji 

1U33 


INDEX  TO  MUNICIPAL  COtIRT  ACT, 

when  defeiuUiit  alloved  to  defend  after  tttbetftatod  aerHee  of 

summons  • • • 

on  reTersal  on  appeal  ....: ••• ••• 

board  of  justices  may  make ••....••• •••  U*      13 

iHien  supreme  court  rules  applicable.*. ••«••••••••••      30 

0. 
Bale. 

foreclosure  of  contract  of  conditlaaat  iala.«. •.••.•••••••..•,..    UB 

Saaltary  Code.  • 

in  what  district  action  for  peaAlty  to  be  bcoQgkt.».«.««..««..».      SB 

SesLla* 

each  district  court  to  have •••..•. •••••.••••••••t««««»«..«      18 

Sed«ett«B. 

actions  for,  excepted  from  luiisdlcUon..... ••••••••••••        1 

Scrvlee. 

how  summons  served .••••••• SI 

substituted  service  of  summons 82-34 

who  may  serve  summons .......' • 86 

proof  of  service  of  summons 36 

in  action  for  penalty  or  ferfritnre 88 

when  execution  against  person  may  Issue 88 

of  summons  when  property  «ttaelied S3 

of  subpoena «....<. 197 

of  notice  of  appeal  on  respondeat 312 

•e-reral  Llabllttr. 

joinder  or  persons  severally  liable  on  Instninicat.. •.••••.••...       42 

Slflrna  tare. 

defined   • •••• • •••     880 

Slaader. 

actions  for,  excepted  from  jurisdS^ttoa... ••••••••«•••••••••..        1 


Speelal  Praeeedtaff. 

may  be  continued  until  completed •• 15 

may  be  continued  before  another  jititioe.*««..««««««.. ••••••••  15 

attorney-general  may  issue  summons  in  actkm  for  penalty 9 

fees  and  costs  in  actions  for  penalties 38 

Statate.                                 .     ^    .  i«7 

how  private  statute  pleaded *•* 

Stay.                                                         .        ^           ^.  I 

jurisdiction  to  grant  or  vacate  stay  of  execution i 

not  to  exceed  five  days • 1 

fees    of *« 

Btoek.  — 

may  be  attached •  *' 

Babmlaatoa  of  CoatroTaray  ^^ 

upon  facts  siibmitted  ••......•••• 3« 

papers  to  be  filed JJ* 

provisional  remedies  not  to  be  granted J» 

trial  and  rendition  of  judgment 

dismissal  for  insufficiency  of  statement  of  fact 


issuance  of   ••• 

service  of • 18T 

commissioner  to  take  testimony  may  issue 3x4 
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SubserlptlOB* 

defined   

8liktlt«tioii. 

See  •*  Parties." 


Sanunarir  Proeee4Iiiff»  to  Dl«posse«s*  i 

See  "  DiSFOssBSs  Procbsdings." 

SiimBBons,  ^ 

where  service  may  be  made .•............>••  ^ 

action  begun  by  service  of * • .^. . . .  ^ 

action  deemed  commenced  when  summons  delivered  tor  service. .  gU 

requisites  of 27 

form  of , •  •  ^ 

corporation  counsel  may  issue,  etc ^ 

when  alias  summons  to  be  issued jj 

method  of  service «J 

order  for  substituted  service  when  defendant  not  found 32 

how  substituted  service  to  be  made 83 

substituted  service,  papers  to  be  filed 34 

proof  of  service  21 

when  defendant  allowed  to  defend w 

who  may  serve  36 

to  be  served  by  marshal SOT 

proof  of  service 8J 

return  day   «J 

indorsement  upon,  in  action  for  penalty  or  forfeiture 38 

proof  of  service  in  action  for  i>enalty  or  forfeiture. . .  .^ 88 

indorsement  upon,  when  execution  against  person  may  issue....  89 

proof  of  service  when  execution  against  person  may  issue 88 

free  summons  in  action  by  empldvee  for  services 44 

returnable  immediately  when  order  of  arrest  issued GB 

to  be  served  on  arrested  person .' .  09 

warrant  of  attachment  to  accompany 75 

service  of,  when  property  attached 83 

service  on  defendant  in  replevin lOfi 

indorsement  of.  in  action  to  foreclose  lien  on  chattel 140 

UuretT  Comi»anle«. 

may  be  surety  in  replevin..;. ; «... 106 

T. 

chattel  taken  for  cannot  be  replevied 95 

Title.  -^ 

of    act •' • • '^'x 

Questions  of  title  to  realty  excluded  from  jurisdiction 2 

Trials.                                  ..           •      J  IK 

may  be  continued  until  completed *^ 

return  day   •  ••  •  •  •  •  •  •  •  • -^.^ 

proof  of  plaintiff's  case  upon  default.  ••;•.•:••••••••;•:; Jti 

title  to  real  property  appearing  from  plaintifT*  showing.........  IM 

when  adjournment  may  be  granted . . .. ...  •  •  •  • ijj 

undertaking  on  adjournment  for  more  than  eight  days * .  i»* 

conditions  may  be  imposed  on  adjournment iw 

when  court  to  try  issues  of  fact. ^ 

judgment  to  be  rendered  within  fourteen  day* *.••-.  ^ 

issues  of  law  to  be  tried  by  court •  -  •  •  gy 

demand  for  jury  trial  .•••••• ••; ••••  SjJ 

when  jury  of  twelve  may  be  demandeo *JJ 

by  jury,  by  direction  of  court ^* 

Jury  fees ., ^ 

in  action  by  employee  for  services ♦• 

drawing  the  jury •  •  •  • ^ 

list  of  jurors  to  be  furnished  to  clerk , ^^ 

adjoonunents  after  return  of  iiur W9 

1«IT 
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TH»1s —Continued. 

requisites  of  TerUict  ..••••. 

mode  of  conducting 

motion  to  set  aside  verdict,  etc..... • •••••••«  254 

Trustee. 

may  sue  without  joining  bcotficUffy* ...••«»*•••• ••%•••  4S 

joinder  of  causes  of  action  af;aintt**f*t.*«.^««.«»*«««««* ••••••  IM 

right  to  counterclaim  demands  in  action  against ••.. 1S8 

order  of  arrest  in  action  for  funds  misapplied M 

V. 
17adertaklii|ga. 

jurisdiction  of  actions  on «>..••.,••••«.« •• 1 

fictitious  surety  a  contempt •••••«.•••••••  ^ 

on  removal  of  action  to  city  or  county  court. ••••••••••••••••.  S 

•i          on  granting  order  of  arrest «.•••••••••••...•••••.  5T 

of  bail  after  return  of  order  of  arrest.  ....•..«•...••»*•  •••..  04 

b>  arrested  defendant  on  application  for  adloumiiMiit* ••.. C7 

justification,  etc.,  of  sureties  on  order  ol  arrest. ••••••.•••  •....  70 

on  granting  warrant  of  attachment ...« ••••••••«..  Tt 

by  defendant  to  regain  attached  property. ••••.»«.••••• 84 

by  plaintiff  in  replevin •..««, •.•..•••••••...•  96^  V^ 

qualifications  of  sureties  in  replevin •.«••• 106 

justification  of  sureties  in  replevin «•■••.••..•.  lO 

allowance  of.  in  replevin  ' , *.•••••.  110 

action  by  plaintiff  on  defendant's  undertaking  in  repknritt.  •  •  • . .  136 

action  by  defendant  on  plaintiff's  undertaking  in  replevin.  .•••..  126 

<         by  defendant  on  answer  of  title  to  real  property •••••.  ISO 

on  adjournment  for  longer  than  eight  days • •.••••^.  194 

on  appeal  to  stay  execution ••..•..•.•••.••••••••••.  tii 

V* 

VarlanQe. 

immaterial  in  pleading  to  be  disregarded.  ......* 171 

when  deemed  to  be  material  in  pleading. .....*..••.* ITS 

failure  ox  proof  distinguished  from.  «.«•....... 173 

Verdtot. 

jurisdiction  to  direct  01*  set  aside 1 

directing  or  setting  aside  in  dispossess  proceediagl».«*«»^« 1 

requisites  of ••.« •»••»••••..•«.  '2S9 

in  replevin 120 

in  replevin  for  part  of  several  battels 121 

when  court  may  direct. M 

jnotion  to  set  aside  verdict. .*..•..•..•••>•..»«.••. 234 

Verlllcatlon. 

requisites  of  verified  pleadings •••.«..  103 

how  to  be  tnade , «.•••., •...  IM 

by  whom  to  be  made 194 

W. 
il'afiree. 

no  fee?  to  be  exacted  In  action  for. •••••••,.•»••••«•••••••...  SIS 

costs  in  action  by  working  woman...........,^ •.«•••••.  SIO 

execution  under  judgment  for • ..• •••  274 

Witness. 

refusal  to  be  sworn  or  answer  a  coiitenq>t. ••.••.*•*.••••.•••..  4 

refusal  or  neglect  to  obey  subpona ••• ..•..».  S 

contumacious,  puatsJhaUe  lor  civil  eeateflspc. ««.. 8 

issuance  of  subpcena  ...........•......•.•..*....••..• ^  196 

service  of  subpoena .....*..•.«»••.»•.. 197 

attachment  for  delinquency  •< ..»«...« ••••.  197 

execution  of  warrant  of  attachment  against. .«.*.».••..••.....  199 

fees  on  execution  of  warrant  of  attachment 190 

damages  and  penalty  against  delimiiicttl  witnesa 200 

*                           commissioner  to  take  testimony  may  compel  attendanee 214 

teef  nnd  mileage  of 
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